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THE 

CODES  OF  CALIFORNIA 

AS  AMENDED  AND  IN  FORCE  AT  THE  CLOSE  OP  THE 
FOBTY-THIKD  SESSION  OP  THE  LEGISLATURE,   1919 

IN   FOUR   VOLUMES 

rULLT  ANNOTATED  BY 

JAM£S  M.  KERB 

SECOND  EDITION 


VOLUME   FOUR 

PENAL    CODE 


Adopted  February  14,  1872 


''The  annoancement  of  punishment  as  a  con- 
sequence on  crime,  is  essential  to  just  penal 
jurisprudence;  such  an  announcement  of  punish- 
ment is  futile  unless  it  is  followed  up  by  inflic- 
tion."— Kerr's  Wharton  on  Criminal  Law^  11th 
ed,,  sec,  9, 

''The  judicial  machinery  may  as  well  be 
abandoned,  if  judges  are  to  destroy  its  results 
by  turning  loose  convicted  men  to  prey  upon 
the  community."  —  Hon,  Kenesaw  Mountain 
Landis,  91  Central  Law  Journal  464, 
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[References  are  to  sections.] 

Part  n.     OF  CRIMINAL  PROCEDURE  (Continued). 

Sections. 
Title  VII.    Of  Proceedings  After  the  Commencement  of  the  Trial  and 

Before  Judgment 1056-1188 

Chapter  I.     Challenging  the  Jury 1055-1089 

II.     The  Trial   1093-1131 

III.  Conduct  of  the  Jury  After  the  Cause  Is  Submitted  to 

Them  1135-1143 

IV.  The  Verdict 1147-1167 

V.     Bills  of  Exception 1170-1177 

VI.     New  Trials  1179-1182 

VII.    Arrest  of  Judgment 1185-1188 

Title  VIII.    Of  Judgment  and  Execution 1191-1230 

Chapter  1.     The  Judgment 1191-1207 

II.     The  Execution    1212-1230 

Title  IX.    Of  Appeals  to  the  Supreme  Court 1235-1265 

Chapter  I.    Appeals,  When  Allowed  and  How  Taken,  and  the  Effect 

Thereof    1235-1247e 

II.     Dismissing  an  Appeal  for  Irregularity 1248-1249 

III.  Argument  of  the  Appeal 1252-1255 

IV.  Judgment  Upon  Appeal 1258-1265 

Title  X.    Miscellaneous  Proceedings 1268-1423 

Chapter  I.     Bail  1268-1317 

Article  I.     In  What  Cases  the  Defendant  May  Be  Admitted  to 

Bail    1268-1274 

II.     Bail  Upon  Being  Held  to  Answer  Before  Indictment.  1277-1281 

III.  Bail  Upon  an  Indictment  Before  Conviction ^. . .  1284-1289 

IV.  Bail  on  Appeal 1291-1292 

V.     Deposit  Instead  of  Bail 1295-1297 

VI.     Surrender  of  the  Defendant 1300-1302 

VII.     Forfeiture  of  the  Undertaking  of  Bail  or  of  the  De- 
posit of  Money 1305-1307 

VIII.    Recommitment  of  the  Defendant,  After  Having  Given 

Bail  or  Deposited  Money,  Instead  of  Bail 1310-1317 

(lit) 


!▼  CONSPECTUS. 

[References  are  to  sections.]  Seotiom, 

Chapter  II.    Who  May  Be  Witness  in  Criminal  Actions 1321-1324 

III.  Compelling  the  Attendance  of  Witnesses 1326-1383 

IV.  Examination  of  Witnesses  Conditionally 1335-1346 

V.    Examination  of  Witnesses  on  Commission 1349-1362 

VI.    Inquiry   Into   the   Insanity   of  ,the   Defendant   Before 

Trial  or  After  Conviction 1367-1373 

VII.    Compromising  Certain   Public   Offenses   by  Leave  of 

the  Court   1377-1379 

VIII.    Dismissal  of  Actions,  Before  or  After  Indictment,  for 

Want  of  Prosecution  or  Otherwise 1382-1389 

IX.     Proceedings  Against  Corporations 1390-1397 

X.    Entitling  Affidavits   1401 

XL    Errors  and  Mistakes  in  Pleadings,  and  Other  Proceed- 
ings    1404 

XII.    Disposal  of  Property  Stolen  or  Embezzled 1407-1413 

XIII.    Reprieves,  Commutations,  and  Pardons 1417-1423 

Title  XI.    Of  Proceedings  in  Justices'  and  Police  Courts  and  Appeals  to 

the   County   Court 1426-1470 

Chapter  I.    Proceedings  in  Justices'  and  Police  Courts 1425-1461 

II.    Appeals  to  Superior  Courts . . .' 1466-1470 

Title  XII.    Of  Special  Proceedings  of  a  Criminal  Nature 1473-1564 

Chapter  I.    Of  the  Writ  of  Habeas  Corpus 1473-1505 

II.    Of  Coroners'  Inquests  and  Duties  of  Coroners 1510-1620 

III.  Of  Search-warrants  1523-1642 

IV.  Proceedings  Against  Fugitives  From  Justice 1547-1658 

V.  Miscellaneous  Provisions  Respecting  Special  Proceed- 

ings of  a  Criminal  Nature 1562-1564 

Title  XIII.    Proceedings  for  Bringing  Persons  Imprisoned  in  the  State 

Prison,  or  the  Jail  of  Another  County,  Before  a  Court 1567 

XIV.    Disposition  of  Fines  and  Forfeitures 1570 

Part  III.     OF  THE  STATE  PRISONS  AND  COUNTY  JAILS 1572-1616 

Title  I.    Of  the  State  Prison  and  the  Discharge  of  Prisoners  Therefrom 

Before  Their  Term  of  Service  Expires 1572-1696 

IL    Of  County  Jails 1597-1616 
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TITLE  VII. 
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Chapter  L  Chaij<enoino  the  Jubt,  ||  1055-1089. 

n.  Thi  Trial,  H  1093-1131. 
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CHAPTER  L 

CHALLENGING  THE  JUBY. 


S  1055.  Definition  and  division  of  challenges. 

I  1056.  Defendants  ean  not  sever  in  chal- 
lenges. 

i  1057.  Panel  defined. 

S  1058.  Challenge  to  the  jury  defined. 

§  1059.  Upon  what  founded. 

i  1060.  When  and  how  taken. 

$  1061.  If  sufficiency  of  the  challenge  be  de- 
nied, adverse  party  may  except.  Ex- 
ception, how  taken  and  tried. 

1 1062.  If  exception  overruled,  court  may  al- 
low denial,  etc. 

§  1063.  Denial  of  challenge,  how  made,  and 
trial  thereof.  Who  may  be  exam- 
ined on  trial  of  challenge. 

$  1064.  Challenge  when  jury  is  summoned  but 
not  drawn,  for  bias  in  summoning 
officer. 

i  1065.  If  challenge  allowed,  jury  to  be  dis- 
charged; if  disallowed,  to  be  im- 
paneled. 

§  1066.  Defendant  to  be  informed  of  his  right 
to  challenge  individual  jurors. 

I  1067.  Kinds  of  challenges  to  individual 
juror. 

1 1068.  Challenge,  when  taken. 

1 1069.  Peremptory  challenge,  what,  and  how 

taken. 

1 1070.  Peremptory  challenges. 


S  1071.  Definition  and  kinds  of  challenge,  for 

cause. 
§  1072.  General  causes  of  challenge. 
§  1073.  Particular  causes  of  challenge. 
S  1074.  Ground  of  challenge  for  implied  bias. 

1 1075.  Exemption  not  a  ground  of  challenge. 

1 1076.  Stating  causes  of  challenge. 

§  1077.  Exceptions  to  challenge,  and  denial 
thereof. 

1 1078.  Trial  of  challenge. 

§  1079.  Triers,  how  appointed.     [Bepealed.] 

S  1080.  Oath  of  triers.     [Repealed.] 

1 1081.  Juror  challenged  may  be  examined  as 
a  witness. 

§  1082.  Bules  of  evidence  on  trial  of  chal- 
lenge. 

§  1083.  Decision. 

i  1084.  Instructions  to  triers  on  trial  of  chal- 
lenge for  actual  bias.     [Repealed.] 

§  1085.  Verdict  of  triers,  and  its  effect. 
[Repealed.] 

i  1086.  Challenges,  first  by  the  defendant  and 
then  by  the  people. 

§  1087.  Order  of  challenges. 

§  1088.  Peremptory  chaUenges.  [Party's  right 
to  full  panel.] 

1 1089.  Alternate  jurors,  how  chosen.  Rights 
and  duties  of  alternate  jurors. 


§  1066.    DEFINITION  AND  DIVISION  OF  OHALLENGES.    A  challenge 
is  an  objection  made  to  the  trial  jurors,  and  is  of  two  kinds: 

1.  To  the  panel; 

2.  To  an  individual  juror. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  826  Criminal 
Practice  Act  1851,  SUts.  1861,  p.  247. 

§1066.    DEFENDANTS  OAN  NOT  SEVER  IN  OHALLENaES.     When 

several  defendants  are  tried  together  they  can  not  sever  their  challenges,  but 

must  join  therein. 

History:     Enacted  February  14,  1872,  re-enactment  of  1 827  Criminal 
Practice  Act  1851,  SUts.  1851,  p.  247. 
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CHALLENGIB  TO  .PANEL — tPON  WHAT  POINDED. 
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[Pt.  II. 


DEFENDANT'S  CHAlijENGES. 

1, 2.  GonBtmetion  of  seetv^^V^ot  limited  to 
challenges  for  Qpili«eV:  * 

3.  Constitutionalitf-^^^oibing  in  challenge. 

1.  Con«tractl«^;»<fi  **«e«tlOB — Vot  limited 
to  ckallenses  .fi^r  •ekumn  alone,  but  applies 
to  peremptorsf,  cballengeB  as  well. — People 
V.  McCallay  8  tfal.  301,  303.  See  People 
V.   O'Loygrhrttj,   8  Utah   133,   143,   1   Pac.   653. 

2.  F*or*    afmilar     rullngr    under    Code    of 


Civil  Procedure,  section  601,  see  San  Luis 
Obispo  Co.  V.  Simas,  1  Cal.  App.  175.  81 
Pac.    972.    976. 

S.  ConstltatloBftlltT  —  JolBlnir  Ib  ehal- 
lease. — t^ode  of  Civil  Procedure,  section 
601,  requiriner  several  parties  to  Join  in 
challengre,  held  not  In  violation  of  the 
fourteenth  amendment  of  the  constitution 
of  the  United  States. — ^MuUer  v.  Hale.  13S 
Cal.    163,    165,    71    Pac.    81. 


§•1967.    PANEL  DEFINED.    The  panel  is  a  list  of  jurors  returned  by  a 
sheriff,  to  serve  at  a  particular  court  or  for  the  trial  of  a  particular  action. 


*  j> 


History:     Enacted  February  14,  1872,  re-enactment  of  S  328  Criminal  ' 
PracUce  Act  1851,  Stats.  1851,  p.  247. 


1.     Dllfereat    paaeUi    1b     departments     of 

the  superior  court  for  the  City  and  County 
of  San  Francisco  do  not  constitute  one 
panel,  but  the  panel  in  each  department  is 
a  panel  by  Itself,  and  hence  it  was  error 
to  place   names  of  Jurors  on   the   panel   in 


another  department  in  the  Jury-box  with 
those  of  the  panel  of  the  department  in 
which  defendant  was  being:  tried. — People 
V.  Wong  Bin,  139  Cal.  60,  64.  72  Pac.  505. 
See  People  v.  Compton,  1S2  Cal.  484,  64 
Pac.  849. 


§1058.    OHALLENaE  TO  THE  JXTBY  DEFINED.    A  challenge  to  the 

panel  is  an  objection  made  to  all  the  jurors  returned,  and  may  be  taken  by 

either  party. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  329  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  247. 

§1059.    UPON   WHAT  FOUNDED.    A   challenge   to   the   panel   can   be 

founded  only  on  a  material  departure  from  the  forms  prescribed  in  respect 

to  the  drawing  and  return  of  the  jurj^  in  civil  actions,  or  on  the  intentional 

omission  of  the  sheriff  to  summon  one  or  more  of  the  jurors  drawn. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  330  Criminal 
Practice  Act  1861,  State.  1851,  p.  247. 


CHALLENGE  TO  PANEL— GROUNDS  OF. 

1.  Challenge  to  panel — In  general. 

2.  Same  —  Irregularities    of    sheriflf    in 

forming  panel. 

3.  Same — Power  of  superior  judges — Con- 

stitutionality of  code  provisions. 

4.  Same — Same — Constitutional  law. 

5.  Same — Untenable    grounds    for    chal- 

lenge. 

6.  Same — Same — Panel   drawn   from   list 

of  previous  year — Error  not  shown. 

7- 10.  Material  departures — In  general. 
11- 14.  Same — Appointment  of  elisor. 

15.  Same — Concealment  of  names  in  jury- 

box. 

16.  Same — Depletion  of  regular  panel. 

17.  Same — Disqualification    of   judge. 

18.  Same — Estimation    of    population    by 

number  of  votes. 

19.  Same — Failure     of     clerk     to     attach 

certificate  to  list  of  trial  jurors. 

20.  Same   —  Failure    to    exhaust    drawn 

venire. 

ior>o 


21,  22.  Same — ^Failure   to   have   names   of   all 
jurors  in  jury-box. 

23.  Same — Failure  to  keep  list  of  jurors 
selected  from  each  township  separate. 

24.  Same — Failure  of  minutes  of  board  of 
supervisors  to  contain  record  of  selec- 
tion of  panel. 

25, 26.  Same— Failure   to   select   jurors    from 
township. 

27.  Same — Failure  of  clerk  to  state  date 
of  order  directing  drawing  of  jury- 
list. 

28.  Same — Names  on  jury -list  not  appoar- 
ing  on  last  assessment-roll. 

29-31.  Same — No   trial  jury   drawn    or   sum- 
moned. 

32.  Same — Returning  fewer  jurors  than 
ordered. 

33.  Same — Selection  from  names  left  in 
box  at  end  of  previous  year. 

34.  Same — Special  venire  directed  to 
coroner  who  appointed  deputy. 

35.  Court  excusing  jurors  of  own  motion 
— Not  ground  for  challenge  to  the 
panel. 

36.  Waiver  of  objection. 


Tit.  VII,  eh.  I.] 


CHALLENGE  TO  PANEL — UPON  WHAT  FOl'NDED. 
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1.     ChalleBcre      to      panel— Ib      areiieiral. — 

Challenge  to  panel  of  Jurors  composed  of 
persons  summoned  from  bystanders  not 
based  on  any  of  grrounds  specified  in  code, 
properly  disallowed. — ^People  v.  Darr,  61 
Cal.  564,  555;  People  v.  Richards,  1  CaL, 
App.    566,    573. 


2.  Saaiei— Irrearnlarltle*  of  aherlir  la 
formlnsr  paaeL — In  the  absence  of  a  show- 
ing  that  difficulty  was  had  in  obtaining 
from  the  prospective  Jurors  summoned  a 
Jury  satisfactory  to  defendant,  or  that  her 
substantial  riffhts  were  prejudiced  by  rea- 
son of  the  acts  of  the  sheriff  in  forming: 
the  panel,  mere  Irregrularities  in  the  action 
of  that  officer  in  summoning:  persons  to 
All  the  venire  would  constitute  no  grround 
for  the  grrantihg:  of  her  challeng:e  to  the 
entire  panel. — People  v.  Manuel,  41  Cal. 
App.  153,  182  Pac.  306,  approving:  and  fol- 
lowing: doctrine  in  People  v.  Richards,  1 
Cal.  App.  575,  82  Pac.  691,  and  Wordsworth 
v.   State,   9   Okla.  Cr.   84,   130   Pac.    808. 

A»  to  bias  of  aammoalnff  offlcer,  see,  post, 
3  1064  and  note. 

A«  to  vatrlable.  crronnd  of  cballeBir«  to 
panel«  see  pars.   5,   6,   this  note. 

3.  Same  — Power  of  superior  Jndses — 
CoBStitutloiiallty     of     code     provisions. — A 

g:round  of  challeng:e  to  the  panel  that  sec- 
tion 204  of  the  Code  of  Civil  Procedure,  in 
so  far  as  it  empowers  superior  Judg:es  to 
draw  Jurors  in  counties  having:  over  one 
hundred  thousand  inhabitants,  and  requir- 
ing the  supervisors  to  draw  them  in  other 
counties,  is  unconstitutional,  is  not  tenable. 
That  section  is  constitutional  and  valid. — 
People  V.  Richards,  1  Cal.  App.  566,  82 
Pac.   691. 

4.  Same— Same— Constitutional    law. — In 

cases  of  reasonable  doubt  the  courts  will 
not  hold  an  act  void  because  unconstitu- 
tional, and  practice  and  acquiescence  in  the 
machinery  provided  for  by  the  section  in 
question  as  to  the  selection  of  juries,  for 
so  many  years,  and  sanctioned  by  the 
courts,  furnish  an  almost  irresistible  rea- 
son for  not  overturning:  it.  —  People  v. 
Richards^   1   Cal.   App.   566,    82   Pac.    691. 

5.  Same— Untenable  sronnds  for  ckal- 
lensc> — The  work  deleg:ated  to  the  secre- 
tary of  the  Judg:es,  and  the  qualifications 
of  Jurors  on  the  list,  are  not  grounds  for 
challeng:e  to  the  panel. — People  v.  Rich- 
ards,   1    Cal.    App.    566,    82    Pac.    691. 

See,  also,  par.   2,   this   note. 

41.  Sante—Sante— Panel  drawn  from,  list 
of    previous    year— Error    not    skowa. — The 

provisions  of  the  code  as  to  the  selection 
of  Jurors  in  January  of  each  year  are  direc- 
tory, and  are  to  receive  a  liberal  construc- 
tion, where  the  code  provides  that  after  a 
list  of  Jurors  has  been  made  and  returned 
they  shall  serve  for  the  "ensuing  year,"  or 
until  a  new  list  shall  be  provided.  No 
error  appears  in  a  panel  drawn  from  the 
list  of  the  previous  year,  in  the  absence 
of  any  showing  that  a  new  list  for  the 
current   year    had    been    certified    and    filed 


with  the  clerk. — People  v.  Richards,  1  Cal. 
App.   566,    82   Pac.    691. 

T.     Materiality  of  departures— In  seneraL 

— Material  departures  are  only  such  as 
affect  substantial  rights  of  defendant,  in 
securing  Impartial  Jury.— People  v.  Sowell, 
145  Cal.    292,    295,   78  Pac  717. 

8.  Or  suQh  as  may  deprive  defendant  of 
opportunity  to  secure  competent  and  impar- 
tial Jury. — People  v.  Davis,  73  Cal.  855,  860, 
15  Pac.  8. 

9.  It  is  difficult  to  lay  down  a  rule  which 
shall  indicate  in  every  case  what  is  or  what 
is  not  sufficient  compliance  with  statute 
with  respect  to  drawing  and  return  of 
Jury,  but  strict  conformity  to  statutory 
method  is  practical. — People  v.  Davis,  73 
Cal.   355,   860,   15  Pac.  8. 

10.  Where  there  is  no  material  depar- 
ture from  forms  prescribed  for  drawing 
and  return  of  Jury,  challenge  to  panel  is 
properly  denied. — People  v.  Ah  Fook,  64 
Cal.    380,    382,    1    Pac.    347. 

11.  Sam« -— Appointment     of     elisor      to 

summon  special  venire  was  not  error, 
where  showing  had  been  made  that  both 
sheriff  and  coroner  were  disqualified. — Peo- 
ple V.  Young,  108  Cal.  8.  13,  41  Pac.  281; 
People  V.  Sehorn.  116  Cal.  503,  509,  48  Pac. 
495. 

12.  In  appointing  elisor  to  summon  spe- 
cial venire,  court  should  follow  statutes  as 
closely  as  possible. — People  v.  Irwin,  77  Cal. 
494,  499,  20  Pac.  56,  following  People  v. 
Yeaton,  75  Cal.  415,  17  Pac.  644. 

13.  Appointing  elisor,  in  absence  of  any- 
thing tending  to  show  sheriff  was  disquali- 
fied to  serve  venire,  is  irregularity. — 
People  V.  Irwin,  77  Cal.  494,  499,  20  Pac.  56. 

14.  Appointment  of  elisor  to  summon 
special  venire,  without  any  showing  thai 
the  coroner  was  disqualified,  as  well  as 
sheriff,  was  error. — People  v.  Fellows,  122 
Cal.    233.    236,    54    Pac.    830. 

15.  Same— Concealment  of  nantes  In 
Jury-box. — Where  clerk  testified  that  sev- 
enty-five ballots  drawn  from  Jury-box 
were  folded  so  as  to  conceal  names  of 
persons  written  thereon,  It  follows  that 
name  of  each  Juror  was  duly  concealed, 
hence  there  was  no  substantial  departure 
from  form  prescribed  by  law. — People  v. 
Rodley,    131    Cal.    240,    252,    63    Pac.    351. 

le.     Same— Depletion     of     regular     panel 

from  too  great  liberality  on  part  of  Judge 
in  allowing  excuses  to  those  summoned 
thereon  will  not  render  special  venire, 
issued  because  of  want  of  sufficient  number 
of  Jurors  on  regular  list  to  form  panel, 
invalid. — People  v.  Hickman,  113  Cal.  80. 
84,    45    Pac.    176. 

IT.  Sante  -—  Dlsqnallflcatlon  of  Jnds:e  to 
superintendent  drawing  of  panel  of  Jurors 
is  ground  for  challenge  to  panel. — People 
V.  Ah  Lee  Doon,  97  Cal.  171,  176.  31  Pac.  933. 

18.  Same— Estimation  of  population  by 
number  of  votes  cast  In  each  district  does 
not  render  selection  of  Jurors  impropor,  and 


1051 


giost 


CHALLENGE  TO  PANEL— FOUNDED  UPON  WHAT. 


f  Pt.  11. 


hence  challengre  on  such  erround  properly 
overruled. — People  v.  Rodley,  131  Cal.  240, 
262.   es   Pac.   361. 

19.     Same — Failure    off    derfc     to     attaek 
certlfleate    to   llat    off    trial   Jurors    did    not 

make  denial  of  challengre  to  panel  improper, 
where  such  clerk  was  ready  to  attach  cer- 
tificate at  any  time. — People  ▼.  Youner,  108 
Cal.   8,   12,    41   Pac.   281. 


28.  Same— Noa-appcaraB«e  of 
Jary-llat  ob  last  aaocMimeBt-roli  of  county 
not  sufficient  departure  from  demands  of 
law  to  render  disallowance  of  challengre  to 
panel  on  such  erround  improper. — People  v. 
Searcey,  121  Cal.  1,  8,  41  L.  R.  A.  167.  63 
Pac.  359. 


Same— Fallare  to  exhaust  draw^a 
▼eaire  before  issuing  special  venire  for 
additional  Jurors  to  be  summoned  from  body 
of  county,  was  not  error,  unless  there  had 
been  grross  abuse  of  discretion. — People  v. 
Sehorn,  116  Cal.  608.  608,  48  Pac.  496;  Peo- 
ple V.  Durrant,  116  Cal.  179,  196,  10  Am.  Cr. 
Rep.  499,  48  Pac.  76. 

21.  Same— Failure  to  have  names  off  all 
Jurors  la  Jury-box  at  time  of  drawing:  was 
error. — People  v.  Edwards,  101  Cal.  543,  644, 
36  Pac.  7;  People  v.  Compton,  132  Cal.  484, 
486.   64   Pac.    849. 

22.  Where,  at  time  of  impaneling:  Jury, 
twelve  of  Jurors  were  engragred  in  deciding: 
another  case,  but  returned  before  Jury  was 
impaneled,  it  was  error  to  proceed  to  im- 
panel Jury  without  placing:  names  of  such 
twelve  in  Jury-box  and  drawing:  Jury  over 
ag:aln.  —  People  v.  Edwards,  101  Cal.  643, 
644,  86  Pac.  7. 

25.  Sante — ^Failure  to  keep  list  off  Jurors 
selected  ffrom  each  township  separate  does 
not  render  panel  invalid,  where  in  fact  they 
were  selected  from  township,  and  defend- 
ant's counsel  were  able  to  list  Jurors  from 
each  township. — People  v.  Sowell,  145  Cal. 
292,    297,   78   Pac.    717. 

24,  Same^-Fallnre  off  mlmutea  off  board 
off  supervisors  to  coutalu  record  off  selectlou 
off  pauel  off  Jurors  is  not  material  depar- 
ture, where  it  appears  that  Jurors  on  list 
certified  and  delivered  to  county  clerk  were 
selected  by  board  of  supervisors. — People 
V.   Sowell.    146   Cal.   292,    296,   78   Pac.   717. 

26.  Same-— 'Failure  to  select  Jurors  ffrom 
township  in  which  there  were  number  of 
electors  does  not  render  selection  of  Jurors 
invalid,  as  such  fact  does  not  necessarily 
show  that  there  were  any  persons  in  such 
township  qualified  to  be  returned  as  Jurors, 
especially  where  it  appears  that  Jurors 
selected  were  selected  from  other  townships 
in  proportion  to  their  population. — People 
V.   Sowell,   145  Cal.   292,   297,   78   Pac.   717. 

26.  Where  Jury-list  did  not  contain 
names  of  any  persons  from  one  town,  but 
township  in  which  such  town  was  situated 
contained  other  territory,  and  It  did  not 
appear  but  that  some  of  names  on  list 
were  those  of  persons  living:  within  town- 
ship, challengre  to  panel  on  such  grround 
properly  disallowed. — People  v.  Sear'*ey, 
121  Cal.  3,  3,  41  L.  R.  A.  157.   53  Pac.  369. 

27.  Same-»Fallure  of  clerk  to  state  date 
of  order  directing:  drawing:  of  list  off  Jurors 

in  his  certificate  is  not  material  departure 
from  form  prescribed  so  as  to  render  chal- 
leng:e  to  panel  valid. — People  v.  lams,  57 
Cal.  116,  124. 


20.  Same— No  trial  Jury  havlnir  been 
dmwn  or  summoned  for  term,  order  direct- 
ing: sheriff  to  summon  panel  was  proper, 
hence  challeng:e  to  panel  on  (ground  that 
Jury  was  not  drawn  as  required  by  law 
properly  denied. — People  v.  Davis,  47  Cal. 
93,  96;  People  v.  Ah  Chung:,  54  Cal.  398; 
Leahy  v.  Southern  Pacific  R.  Co..  66  Cal. 
160,  3  Pac.  622.  See  People  v.  Stuart,  4 
Cal.  218.  226;  People  v.  Vance.  21  Cal.  400, 
403;  People  v.  Williams,  43  Cal.  344,  349; 
Levy  v.  Wilson,  69  Cal.  105.  Ill,  10  Pac. 
272;  People  v.  Leonard,  106  Cal.  302.  31 S, 
39    Pac.    617. 

30.  Where  court  found  that  Jurors, 
thoug:h  leg:ally  drawn,  had  not  been  legally 
summoned,  and  thereupon  directed  that 
additional  Jurors  be  summoned  by  sheriff 
from  body  of  county,  challeng:e  to  panel 
was  properly  denied. — People  v.  Devine.  46 
Cal.  46,  47. 

31.  Special  venire  can  properly  be 
ordered,  thou8:h  drawing:  of  reg:ular  Jurors 
for  year  was  invalid,  hence  challenge  for 
such  cause  is  properly  denied. — People  v. 
Vincent,    95   Cal.    425,    427,   30    Pac.    581. 

82.  Same— Return  Ins:  fe^cr  Jurors  than 
ordered. — Returning  298  Jurors  instead  of 
300,  as  ordered  by  court,  doe.s  not  consti- 
tute material  departure. — People  v.  Sowell, 
146   Cal.   292.    295,   78   Pac.   717. 

SS.  Same^Selectlon  from  names  left  In 
box  mt  end  off  previous  year,  of  persons 
who  were  qualified  and  had  not  served  in 
such  year,  for  Jury-list  fpr  current  year, 
did  not  make  disallowance  of  challeng:e  to 
panel  error  where  number  of  Jurors  fixed 
in  order  of  court  was  not  increased  thereby. 
— People  V.  Rodley,  131  Cal.  240,  262,  63 
Pac.   361. 

84.  Same— Special  venire  directed  to  cor- 
oner, who  appointed  deputy  to  serve  it, 
g:iving:  him  list  of  naities  of  persons  to 
be  summoned,  is  g:round  for  challeng:e  to 
panel. — People  v.  Enwrlg:ht,  134  Cal.  627. 
629.   66  Pac.   726. 

81k  Court  excuslna:  Jurors  of  own  motion 
—Not  ffTonnd  of  challenfl:e   to   the   panel. — 

The  fact  that  on  the  call  of  the  panel  of 
Jurors,  the  presiding:  Judg:e  of  the  court  ex- 
cused two  of  the  Jurors  of  his  own  motioh. 
did  not  furnish  a  g:round  for  a  challeng:e  tjo 
the  panel,  none  of  the  substantial  rig:hts  cif 
the  defendant  being:  invaded. — People  V. 
Harris.  —  Cal.  App.  — ,  188  Pac.   65. 

* 

3«.  Waiver  of  objection.  —  Where,  in 
drawing  panel,  names  from  panel  In 
another  department  were  inserted  and 
afterwards  withdrawn,  at  which  time 
defendant's  counsel  waived  objections  to 
any  irreg:ularity,  and  special  venire  was 
ordered  after  rei^ular  panel  was  exhausted. 
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an  objection  that  there  was  not  in  box 
at  commencement  of  drawing:,  or  at  any 
time  during*  drawingTf  full  number  of  names 
that  there  should  be  during:  drawing:,   was 


properly  denied,  for  if  intent  was  to  inter- 
pose challenge  to  regrular  panel,  defendant 
had  waived  such  irreg:ularlty. — People  v. 
Oliveria,  127   Cal.   876.   380,   59   Pac.   772. 


§1060.  WHEN  AND  HOW  TAKEN.  A  challenge  to  the  panel  must  be 
taken  before  a  juror  is  sworn,  and  must  be  in  writing  or  be  noted  by  the 
phonographic  reporter,  and  must  plainly  and  distinctly  state  the  facts  con- 
stituting the  ground  of  challenge. 

History:     Enacted  February  14,   1872,   founded  on   §  331  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  247,  248. 


CHALLENGE  TO  PANEL— WHEN  TO  BE 

MADE. 

1.  Failure  to  state  basis  of  challenge. 

2.  Objection  to  special  venire. 
3-  6.  Time  of  making  challenge. 

7.  Same  —  As   to   method   of   impaneling 

jurors. 

8.  Same — ^Disqualification  of  judge. 

9.  "Waiver  of  objection  to  challenge. 

1«     Failnre  to  utmte  a«  bftsto  of  cholleniro 

and  objection  that  special  venire  was 
placed  in  hands  of  coroner,  rather  than 
in  those  of  sheriff,  without  any  showingr 
why,  precludes  consideration  of  such  point 
on  appeal. — People  v.  Enwrierht.  134  Cal. 
527.    529,    66    Pac.    726. 

S.  Objeetlon  to  opeolal  venire  on  grround 
that  coroner  was  unqualified  to  serve 
venire  is,  in  legral  effect,  a  challengre  to 
panel. — People  v.  Welch.  49  Cal.  174,  177. 

S.  Time  of  maklBar  challenge. — ^Whether 
challenge  was  intended  to  be  imposed  as 
challenge  to  either  special  or  general  panel, 
or  to  both,  it  was  waived  when  not  taken 
before  a  Juror  was  sworn. — ^People  v.  Oli- 
veria,  127   Cal.   876,   880,   59   Pac.   772. 

4.  The  statute  clearly  intends  that  any 
challenge  to  the  panel  or  to  an  individual 
Juror  must  be  taken  before  the  Juror  is 
sworn  to  try  the  case,  and  the  fact  that 
the  disqualification  was  not  discovered  un- 
til after  verdict  makes  no  difference  in  the 
right  of  defendant,  and  such  can  not,  there- 
fore, be  availed  of  on  motion  for  a  new 
trial. — People  v.  Duncan,  8  Cal.  App.  186, 
197.  96   Pac.   415. 

5.  Where  during  trial  assistant  district 
attorney  conducting  case  for  the  prosecu- 
tion is  shot  in  the  court  room,  but  not  in 
the  presence  of  the  Jury,  it  being  through- 
out the  trial  in  custody  of  the  sheriff,  and 
there  is  nothing  to  show  the  Jury  obtained 


any  knowledge  of  public  meetings  held  to 
express  indignation  at  the  shooting,  at 
which  the  defendant  seemed  to  be  in  some 
manner  blamed  for  the  shooting,  and  the 
court  upon  resuming  of  the  trial  stated  to 
the  Jury  the  fact  of  the  shooting,  the  sui- 
cide of  the  person  committing  the  act,  and 
admonished  them  that  no  one  connected 
with  the  trial  was  to  be  considered  In  any 
way  responsible  for  the  shooting  and  that 
they  should  regard  it  as  If  It  had  never 
occurred,  there  being  nothing  to  show  the 
Jury  was  in  any  manner  influenced  by  the 
act.  It  can  not  be  said  the  court  abusedj 
its  discretion  in  denying  a  motion  of  the 
defendant  to  discharge  the  Jury. — People  v. 
Ruef,   14  Cal.   App.  576,   114   Pac.   54. 

6.  Nor  did  the  court  err  in  denying  the 
defendant  leave  to  examine  the  Jury  to 
ascertain  whether  or  not  they  had  been 
prejudiced  or  biased  by  the  occurrence. — 
People  V.  Ruef,  14  Cal.  App.  576,  114  Pac.  64. 

7.  Same—- A»  to  metkod  of  ImpaBelins; 
liiror»— Objection  to.  Is  waived  if  not  taken 
at  time,  where  method  was  irregular.— 
People  V.  Johnson,  104  Cal.  418,  419.  38 
Pac.   91. 

8.  Same^DlsqaallflcatioB  of  judge  to 
try  canoe,  if  valid  objection  to  panel  of 
Jury  drawn  by  him  should  be  taken  by 
objection  to  panel,  and  such  objection 
raised  for  first  time  after  verdict,  comes  too 
late. — People  v.  Ah  Lee  Doon,  97  Cal.  171, 
176,  31  Pac.  933. 

0.     'Waiver    of    objectloa    to    cballcBge.^^ 

Where  there  is  statement  of  facts  consti- 
tuting ground  of  challenge  in  record,  which 
is  defective  only  in  that  it  does  not  appear 
to  have  been  part  of  challenge  and  stated 
as  ground  of  it,  but  no  objection  was  taken 
to  such  defect.  It  will  not  be  considered 
on  appeal. — People  v.  Enwrlght,  134  Cal. 
527,   528,  66  Pac.   726. 


§1061.    IF   SUFFIGIENGY  OF   THE   CHALLENaE  BE  DENIED,   AD- 
VERSE PABTY  MAY  EXCEPT.    EXCEPTION,  HOW  TAKEN  AND  TRIED. 

If  the  sufficiency  of  the  facts  alleged  as  ground  of  the  challenge  is  denied,  the 
adverse  party  may  except  to  the  challenge.  The  exception  need  not  be  in  writ- 
ing, but  must  be  entered  on  the  minutes  of  the  court,  or  of  the  phonographic 
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reporter,  and  thereupon  the  court  must  proceed  to  try  the  sufl&ciency  of  the 

challenge,  assuming  the  facts  alleged  therein  to  be  true. 

History:     Enacted  February  14,  1872,  founded  on  SS  332,  333  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  248. 

§  1062.    IF  EXCEPTION  OVEBBULED,  COUBT  MAY  ALLOW  DENIAL, 

ETC.     If,  on  the  exception,  the  court  finds  the  challenge  sufficient,  it  may,  if 

justice  requires  it,  permit  the  party  excepting  to  withdraw  his  exception,  and 

to  deny  the  facts  alleged  in  the  challenge.    If  the  exception  is  allowed,  the 

court  may,  in  like  manner,  permit  an  amendment  of  the  challenge. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  334  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  248. 

1.     Amended  ekallense  is  substitute  for  original. — People  ▼.  Brown,  48  Cal.  253,  256. 

§1063.    DENIAL     OF     CHALLENGE,     HOW     MADE,     AND     TBIAL 
THEBEOF.    WHO  MAY  BE  EXAMINED  ON  TBIAL  OF  CHALLENGE. 

If  the  challenge  is  denied,  the  denial  may  be  oral,  and  must  be  entered  on  the 

minutes  of  the  court,  or  of  the  phonographic  reporter,  and  the  court  must 

proceed  to  try  the  question  of  fact;  and  upon  such  trial,  the  officers,  whether 

judicial  or  ministerial,  whose  irregularity  is  complained  of,  as  well  as  any 

other  persons,  may  be  examined  to  prove  or  disprove  the  facts  alleged  as  the 

ground  of  the  challenge. 

History:     Enacted  February  14,  1872,  founded  on  §§  335,  336  Criminal 
Practice  Act  1851.  Stats.  1851,  p.  248. 

CHALLENGE  TO  PANEL — DENIAL —  its  averments  must  be  proved  by  lepal  evl- 

TRIAL  OF  CHALLENGE.  dence.— People  v.  Brown,  48  Cal.  253.  256. 
t     rvL   ^l^            J.              1  .      1  ..a*    ^  '*     DefeBdaat's  aflldavlt  can  not  be  made 

1.  Challenge  to  panel  a  pleading.  erld.-ce  o£  fact.  In  statements  of  ground* 

2.  Defendant's  aflRdavit  can  not  be  made  evi-  of  challenge  by  Incorporating  It  into  such 

dence.  statement. — People    v.    Brown,    48    Cal.    253. 

3.  Denial  of  challenge  to  panel — ^Without  per-       256. 

mitting  facts  to  be  proven.  »•     Denial   of  ehallenflre  to   panel— \%'lth- 

4.  Ex  parte  affidavit— Can  not  be  substituted       •"^    Permitting    to    prove    facta    on    which 
for  oral  examination  and  croBS-examina-       defendants     challenge     was     made,     while 


tion. 


error,     was     rendered    harmless,     where     it 

appeared   that   it    was   result   of   misunder- 

See,  also,   post,   fi  1078  and  note.  standing   as    to   defendant's    offer    to   prove 

An  to  review  on  appeal   of  dlaalloTranee       ^^^^^'    ^^^d    that    subsequently    court    gave 

of  ehallense  to  Panel,  see,  post.  §  1259  note.       defendant  opportunity  to  make  proof  which 

M      ^      .L_<  ,      «     ..   .m  M  defendant    declined. — People    v.    Lee,    1    Cal. 

I"*..^*     •'   challenge   for   eau.e,   see.        ^p^     ^gg     g^   p^^     gg^    ^^^ 

post,   §  1082  note.  ^      ^^   p^^^   aflldavlt— Can    not   be   «ub- 

Aa  to  tHal  of  ehallenire  to  apeelal  venire,        atitnted    for    oral    examination    and    crosM- 

see,   post,    §  1064,  note  pars.   26-34.  examination  on  trial  of  denial  of  challenge 

1.     Challense  to  panel  la  a  pleadlns*  and       to  panel. — People  v.  Brown,  48  Cal.  253.  256. 

§  1064.    CHALLENGE  WHEN  JUBY  IS  SUMMONED  BUT  NOT  DBAWN, 

'  FOB  BIAS  IN  SUMMONING  OPPIOEB.    When  the  panel  is  formed  from  per- 

sons  whose  names  are  not  drawn  as  jurors,  a  challenge  may  be  taken  to  the 

panel  on  account  of  any  bias  of  the  officer  who  summoned  them,  which  would 

be  good  ground  of  challenge  to  a  juror.    Such  challenge  must  be  made  in  the 

same  form,  and  determined  in  the  same  manner,  as  if  made  to  a  juror. 

History:     Enacted  February  14,  1872,  a  substantial  re-enactment  of 
S  337  Criminal  Practice  Act  1851,  Stats.  1851,  p.  248. 
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CHALLENGE  TO  PANKL— FOR  BIAS  IN  OFFIGSaiU 


rioc4 


CHALLENGE  TO  PANEL— BIAS  IN  SUM- 
MONING OFFICER. 

1.  As    to    construction    of    section — Not 

affected   by   provisions   of   act   con- 
cerning jurors. 

2.  Same — Does  not  authorize  examination 

of  ofScer  as  to  bias. 

8.  Same — Intended  to  apply  to  challenge 
of  panel  on  special  venire  for  bias 
of  sheriff. 

4.  Same — "  Panel  *'  includes  what. 

5.  Bias  of  sheriff — Disqualification  by. 

6.  Same — Construction  of  section. 

7.  Same — Effect  of  challenge  to  panel. 
8- 10.  Same — Effect  upon  deputies. 

11.  Same — Insufficient  testimony. 

12.  Same — Besidence  of  jurors. 

13.  Same — Bule  as  to  exhaustion  of  per- 

emptory challenges. 

14.  Same — Summoning  of  women  only. 

15.  Grdunds  of  challenge  to  special  venire 

— ^Limited  to  what. 

16.  Same — ^Appointment  of  elisor. 

17.  Same — ^Disqualification    of    coroner   to 

serve  special  venire. 

18.  Same — Examination  as  witness  on  be- 

half of  people,   on  preliminary  ex- 
amination. 

19.  Same — Failure  to  exhaust  regular  jury- 

list. 

20.  Same — Failure  to  have  full  number  of 

names  required  in  jury-box. 

21.  Same— Mode  of  service  of  venire. 

22.  Same  —  Non-residence    in    county    of 

panel  of  jurors  served. 

23.  Same — Summoning    on    second    venire 

persons    who    had    also    been    sum- 
moned on  first. 

24.  Regular  panel. 

25.  Sheriff  in  same  position  as  juror. 

26,  27.  Trial  of  challenge — In  general. 

28.  Same  —  Evidence  —  Question    whether 
elisor  remembered  what. 

29,30.  Same — Same — ^Proof,  suflScicncy  of. 

31.  Same — Same — Same  test  as  in  matter 

of  bias. 

32.  Same — Service  by  deputy  coroner. 
33,  34.  Same — Review. 

35.  Waiver  of  challenge. 
,         See,  also,  post,  §  1078  and  note. 

1.     As     to     eoBMtnictlon     of    section— IVot 

■frec>ted    by    provisions    of    act    concerning 

Jurors,  passed  April  27,  1868   (Stats.  1863.  p. 

,    630),    as   such   act    expressly    provides    that 

•    every    party    may     have     number    of    per- 

'     emptory     challengres     and     challengres     for 

cause  now  provided  by  law,  and  makes  no 

provision    for   manner    In    which    ohallengfes 

shall    be    Imposed. — People    v.     Coyodo,    40 

Cal.    686.   592. 

As  to  constmetlon  of  section  as  to  effect 
•n   nkerlif,   see   par.    6,    this    note. 


2.  Same^^Does  not  authorise  examina- 
tion of  oHlcer  as  to  bias  before  he  can  ,be 
ordered  to  serve  such  venire. — People  v. 
Welch.    49    Cal.    174,    177. 

3.  Same— Intended  to  apply  to  ckallenare 
of  panel  on  special  venire  for  bias  of  slteriff 

who  had  formed  an  opinion  of  ^uilt  of 
accused. — People  v.  Coyodo,  40  Cal.  586,  592. 

4.  Same  —  "PaneF*  includes  within  its 
definition  Jurors  returned  upon  special 
venire  to  fill  out  deficiency  after  regular 
panel  has  been  exhausted. — People  v. 
Coyodo,   40  Cal.   586,   592. 

.%.     Bias  of  Sherlil— Disqnallflcatioa   by — 

Where  the  sheriff  who  summoned  the  jury 
is  sliown  to  have  had  an  unqualified  opinion 
as  to  the  guilt  of  the  defendant,  based  upon 
his  own  activity  in  grathering:  evidence  fur 
the  prosecution,  and  founded  upon  direct 
investigration)  It  is  error  to  overrule  a  chal- 
lengre  to  the  panel  on  this  ground.  (Angel- 
lotti,  J.,  dissents  on  the  ground  that  appel- 
lant waived  her  rlgrht  to  such  challenge  by 
omitting  to  offer  an  objection  based  upon 
the  sheriff's  disqualification  when  that 
official  was  directed  to  summon  a  special 
panel.  Shaw,  J.,  agrees  that  the  challenge 
may  be  thus  waived  where,  at  the  time  of 
the  order,  the  question  of  the  sheriff's  dis- 
qualification was  raised,  and  considered,  and 
the  party  failed  to  object.  Beatty.  C.  J., 
agrees  with  this  view.). — People  v.  Le  Doux, 
155  Cal.  542,  102  Pac.  517.  See  Koontz  v. 
State,  10  Okla.  Cr.  563,  Ann.  Cas.  1916A 
689.    139   Pac.   842. 

As  to  bias  or  misconduct  of  oiHcer  sum- 
moniniT  Jury  as  ground  for  challencre  to 
panel,  see  note  Ann.  Cas.  1916A,  693. 

6.  Same— Construction     of    section. — The 

effect  of  this  section  is  to  subject  tho  sheriff 
who  summons  the  jury  to  the  same  chal- 
lenge as  to  actual  bias  as  would  be  ground 
for  challenge  to  juror,  and  when  he  has 
formed  an  unqualified  opinion  as  to  defend- 
ant's guilt,  based  upon  his  own  knowledge 
of  the  evidence  of  the  prosecution  he  is 
absolutely  disqualified  to  summon  the  trial 
panel. — People  v.  Le  Doux,  155  Cal.  543,  102 
Pac.  517. 

As    to    construction   of   sectlom   senerallr» 

see   pars.  1-4,   this  note. 

7.  Same^Effect    of    challenge    to    panel. 

— The  effect  of  such  a  challenge  for  the 
disqualification  of  the  summoning  ofiUcer  on 
account  of  bias,  is  to  render  every  man 
summoned  obnoxious  to  the  law.  and  dis- 
qualified to  act  as  a  juror. — People  v.  Le 
Doux,    155   Cal.   643,    102    Pac.    517. 


8.  Same— 'Eilect  upon  deputies. — ^Though 
the  deputies  may  not  be  personally  disqual- 
ified for  actual  bias,  the  disqualification  of 
the  .sheriff  affects  all  his  deputies,  and  an 
order,  directed  to  the  disqualified  sheriff, 
to  summon  a  trial  jury,  can  not  be  served 
by  a  deputy  of  such  sheriff,  though  not 
personally  disqualified,  since  the  act  of  such 
deputy  is  the  act  of  the  sheriff. — People  v. 
Le  Doux.  166  Cal.  543,  102  Pac.  517. 
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9.  Sheriff  incompetent  by  reason  of  bias 
or  prejudice  agrainst  the  defendant  to  serve 
venire  for  Jury  is  incompetent  to  serve  a 
subsequent  special  venire,  althougrh  it  be 
served  by  his  deputy,  who  has  personally 
no  bias  or  prejudice,  and  where  after  the 
court  has  allowed  a  challengre  to  the  Jury 
upon  the  grround  that  the  sheriff  summon- 
ingr  it  was  disqualified  by  bias  and  prejudice 
it  is  error  to  prder  the  sheriff  to  summon 
a  special  venire  to  take  the  place  of  that 
dismissed,  althougrh  the  summoningr  of  the 
special  venire  be  actually  done  by  a  deputy 
of  the  sheriff  who  personally  had  no  bias 
or  prejudice. — People  v.  Vasquez,  9  Cal. 
App.    646.    647,    99    Pac.    982. 

10.  Where  the  sheriff  is  disqualified 
under  this  section  from  summoning:  the 
Jurors  his  deputy  ia  likewise  disqualified 
whether  the  deputy  personally  has  any  bias 
or  prejudice  or  not. — People  V.  Le  Doux, 
156    Cal.    636,    648,    102   Pac.    617. 

11.  Same  —  Inanflleleiit  tevtlmony. — The 

testimony  of  the  sherifT,  in  support  of  a 
contest  of  a  challengre  to  the  panel  based 
upon  his  disqualification  for  bias,  as  of  a 
Juror  challeng:ed  upon  the  grround  of 
bias,  that  notwithstanding:  the  unqualified 
opinion  formed  by  a  direct  investigration 
of  the  facts,  that  he  could  and  would  act 
impartially,  is  utterly  without  substance  or 
weigrht. — People  v.  Le  Doux,  166  Cal.  643, 
102  Pac.  617. 

See,,  also,   pars.   29,   80,   this   note. 

la.  Same— Residence  of  Jurors. — The  fact 
that  all  the  Jurors  were  residents  of  a 
particular  vicinity  would  furnish  no  grround 
upon  which  to  base  a  claim  that  the  sheriff 
was  biased. — People,  v.  Manuel,  41  Cal.  App. 
163,  182  Pac.  306,  following  People  v. 
Vaughn,  14  Cal.  App.   201,  111  Pac.   620. 

13.  Same— Rale  as  to  ezhanstlon  of  per- 
emptory ehallenses. — The  rule  that  the 
appellate  court  will  not  review  a  challenge 
to  an  individual  Juror,  if  it  appears  that 
the  Jury  was  completed  without  the  exhaus- 
tion of  appellant's  peremptory  challenges, 
has  no  application  to  a  challenge  to  the 
panel  for  bias  of  sherifT  who  summoned  it. 
— People  V.  Le  Doux,  166  Cal.  643,  102  Pac. 
517. 

14.  Same— Sammontngr  of  'women  only^— 

Subject  to  qualifications  applicable  alike  to 
each,  both  men  and  women  are  equally 
competent  to  act  as  Jurors.  Hence  it  can 
not  be  said  that  a  sheriff,  in  summoning  all 
women,  confined  himself  to  a  certain  class 
as  distinguished  from  another  class. — Peo- 
ple V.  Manuel.  41  Cal.  App.  153,  182  Pac.  306. 

IB.  Ground*  of  challenge  to  special 
ventre.— Limited  to  that  specified  in  statute. 
— People  V.  Welch,  49  Cal.  174,  177;  People 
v.  Fellows,  122  Cal.  233,  236,  64  Pac.  830; 
People  V.  Oliverla,  127  Cal.  376,  380,  69 
Pac.    772. 

16.     Same  —   Appointment    of    elisor     to 

summon  special  venire,  without  any  show- 
ing that  coroner  was  disqualified,  as  well 
as   sheriff,   is   not  ground   of   challenge    to 


panel. — People  v.  Fellows,  122  Cal.  233,  236, 
64  Pac.  830. 


17.  Same— Diaqnalllieatlon  of  coroner  to 
serve  speetal  venire  is  not  ground  of  chal- 
lenge to  panel. — ^People  v.  Welch.  49  Cai. 
174.  177. 


18.  Snme-i^lffTamJnatlom  as  witness  on 
liehalf  of  peo^e,  on  preliminary  examina- 
tion, of  sheriff  who  served  special  venire, 
not  ground  for  challenge  to  panel  under 
section  1072,  subdivision  2,  post,  where  he 
testified  that  he  had  no  bias  whatever 
against  prisoner. — People  v.  Slater,  119  Cal. 
620,    621,    61   Pac.    967. 

19.  Same  —  Fallnre  t«  ezluiiut  regular 
Jnry-llat  before  summoning  Jury  by  special 
venire  is  not  ground  for  challenge  to  panel. 
— People  V.  Durrant,  116  Cal.  179,  19'6,  10 
Am.  Cr.  Rep.  499,  48  Pac.  76. 

20.  Same— Faltare  to  have  faU  number 
of  names  required  in  Jury-box  at  com- 
mencement of  drawing,  or  during  it,  is  not 
ground  for  challenge  to  panel  of  special 
venire. — People  v.  Oliverla,  127  Cal.  376, 
380,  69  Pac.  772.  See  People  v.  Vincent, 
96  Cal.  426,  30  Pac.  681;  People  v.  Dur- 
rant, 116  Cal.  179,  196.  10  Am.  Cr.  Rep.  429. 
78  Pac.  76. 

21.  Snufte— Mode     of     servlee     of     venire 

constitutes  no  ground  of  challenge  to  the 
panel. — People  v.  McKay,  122  Cal.  628,  629. 
66  Pac.  694. 

22.  Same— Non-realdence  In  county  of 
panel  of  Jurors  served  and  returned  is  not 
ground  of  challenge  to  panel. — People  v. 
Wallace,    101    Cal.    281,    288,    36    Pac.    862. 

28.  Same— Summoning  on  second  venire 
persons  ivho  had  also  been  summoned  on 
first,  which  was  dismissed  for  bias  of  offi- 
cer, furnishes  no  ground  for  challenge  to 
the  panel. — People  v.  Vincent,  96  Cal.  425, 
427,    30    Pac.    681. 

24.  Regular  panel. — ^Where  the  Jurors 
are  a  portion  of  the  regularly  drawn  panel, 
a  challenge  under  the  section  will  not  lie, 
and  the  refusal  of  the  court  to  permit  any 
examination  with  a  view  of  showing  preju- 
dice towards  the  defendant  of  the  deputy 
sherifT  who  summoned  the  Jurors  is  proper. 
— People  V.  Lapique,  10  Cal.  App.  669,  672, 
103  Pac.  164. 

25.  SherlH   In   same  position   an  Juror. — 

So  far  as  a  challenge  for  bias  is  concerned 
the  sheriff  is  put  by  the  law  precisely  in 
the  position  of  a  trial  Juror,  and  a  state  of 
mind  which  would  disqualify  a  Juror 
equally  disqualifies  the  sheriff.  The  posses- 
sion of  such  an  opinion  absolutely  disquali- 
fies saving  only  where  the  opinion  is 
founded  upon  public  rumor,  statements  in 
public  Journals  or  common  notoriety,  and 
where  notwithstanding  such  an  opinion  was 
founded  it  is  made  to  appear  to  tlie  court 
that  the  person  can  and  will  act  impar- 
tially and  fairly  upon  the  matter  to  be  sub- 
mitted to  him,  but  where  the  opinion  is 
founded  upon  a  direct  investigation  of  the 
facts  the  disqualification  is  absolute  and 
the    testimony   of    the   sheriff   the    same   as 
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that  of  a  juror  that  notwlthstandine:  such 
opinion  he  could  and  would  act  fairly  and 
impartially  is  utterly  without  substance  or 
weight. — People  v.  Le  Doux,  156  Cal.  535» 
643,  102  Pac.  517. 

as.     Trial      of     challenire — ^In      acenerul. — 

Trial  of  challengre  is  not  required,  thougrh 
the  district  attorney  said  prosecution 
denies  challengre,  where  such  challengre  was 
not  authorized  by  the  statute,  and  was 
properly  denied  by  the  court. — People  v. 
Wallace.    101   Cal.    281,    283,   85   Pac.    862. 

27.  Where  the  sheriff  to  whom  a  special 
venire  was  issued  had  formed  and  expressed 
an  opinion  that  defendant  was  gruilty,  which 
would  have  disqualified  him  from  serving 
as  juror,  challengre  to  panel  returned  under 
special  venire  on  such  ground  was  errone- 
ously denied. — People  v.  Coyodo,  40  Cal. 
586,  692.  See  State  v.  Kent,  4  N.  D.  677, 
601,    27   L..   R.   A.    686,   62  N.   W.    631. 

28.  Same— lEfivldence  •—  <iaeatton  -wkether 
elisor  reiaembered  that  deceased  in  his 
dying  statement  accused  defendant,  whether 
he  believed  that  deceased  had  been  mur- 
dered, whether  he  believed  that  defendant 
was  In  saloon  shortly  before  killing,  what 
other  witnesses  he  had  heard  testify  at 
trial  of  companion,  whether  from  what  he 
had  heard  he  thought  he  would  make  fair 
Juror,  etc.,  were  improperly  refused. — Peo- 
ple V.  Teshara,  184  Cal.  542,  644.  66  Pac.  798. 

20.     Same— Same— Proof,   aalHcleney   of. — 

Where  deputy  sheriff  who  served  special 
venire  testified  that  he  believed  that  de- 
fendant had  killed  the  deceased,  but 
whether  he  was  justified  or  not  he  did 
not  know,  challenge  to  panel  on  ground 
of  bias  of  such  officer  was  properly  denied, 
there  being  no  real  contention  that  defend- 
ant did  not  kill  deceased,  but  that  he  was 
killed  by  shot  aimed  by  defendant,  which 
shot  he  claimed  he  was  justified  in  firing. 
— People  V.  Ryan,  108  Cal.  681.  688,  41  Pac. 
451. 

See.   also,   par.   11.   this   note. 


30.  Challenge  to  panel  on  ground  of  bias 
against  defendant  by  sheriff  and  deputies, 
held  properly  disallowed. — People  v.  Qold- 
enson,  76  Cal.   328,   846,  19   Pac.  161. 


31.  Same— Same-^Same  temt  In  matter  of 
blaa  applies  to  an  elisor  and  talesman. — 
People  V.  Teshara,  134  Cal.  642,  644,  66 
Pac.    798. 


Same— Servlee    by    deputy   coroner.-^ 

Where,  after  regular  panel  had  been  ex- 
hausted, special  venire  was  ordered,  and 
placed  in  hands  of  coroner,  who  appointed 
deputy  to  summon  jurors,  giving  such 
deputy  list  of  names  to  be  summoned,  such 
proceeding  is  material  departure  from  pro- 
visions of  section,  since  such  deputy,  who, 
as  sort  of  messenger-boy,  served  such 
notice,  may  have  been  entirely  unbiased, 
yet  the  principal  who  selected  jurors  to 
be  summoned  may  have  been  prejudiced. — 
People  V.  Enwright,  184  Cal.  627,  629,  66 
Pac.   726. 

SS.  Same  •—  Review.  —  Disallowance  of 
challenge  to  panel  on  ground  that  sheriff 
who  summoned  juror  was  biased  is  review- 
able only  when  it  cOtnes  to  appellate  court 
as  matter  of  law. — People  v.  Hartman.  130 
Cal.  487.  489,  62  Pac.  823. 

34.  Where  evidence  as  to  bias  of  sherifT 
was  contradictory,  action  of  court  in  dis- 
allowing challenge  to  panel  on  ground  of 
bias  of  sheriff  will  be  upheld. — People  v. 
Hartman,   130  Cal.   487,   489,   62   Pac.   823. 

35.  'Waiver  of  challenire  for  bias  of  offi- 
cer summoning  special  venire  exists  where, 
on  subsequent  special  venire,  same  chal- 
lenge was  sustained  and  defendant  given 
opportunity  to  peremptorily  challenge 
jurors  accepted  and  also  allow  additional 
number  of  peremptory  challenges  to  take 
place  of  those  used  in  challenging  members 
of  former  special  venire. — People  v.  Amaya, 
134  Cal.  631.   634.  66  Pac.  794. 


§  1065.  IF  CHALLENGE  ALLOWED,  JURY  TO  BE  DISCHABOED ;  IF 
DISALLOWED,  TO  BE  IMPANELED.  If,  either  upon  an  exception  to  the 
challenge  or  a  denial  of  the  facts,  the  challenge  is  allowed,  the  court  must 
discharge  the  jury  so  far  as  the  trial  in  question  is  concerned.  If  it  is  dis- 
allowed, the  court  must  direct  the  jury  to  be  impaneled. 

History:  Enacted  February  14,  1872.  re-enactment  of  §  338  Criminal 
Practice  Act  1851.  Stats.  1851,  p.  248;  amended  April  9,  1880.  Code 
Amdts.  1880  (Pen.  C.  pt).  p.  20. 


§1006.  DEFENDANT  TO  BE  INFOBMED  OF  HIS  BIGHT  TO  CHAL- 
LBNGE  INDIVID17AL  JX7B0BS.  Before  a  juror  is  called,  the  defendant  must 
be  informed  by  the  court,  or  under  its  direction,  that  if  he  intends  to  challenge 
an  individual  juror  he  must  do  so  when  the  juror  appears,  and  before  he  is 

gwom. 

History:     EInacted  February  14,  1872.  re-enactment  of  §  339  Criminal 
Practice  Act  1851,  Stats.  1851.  p.  248. 
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RIGHT    TO    CHALLENGE    JUEORS— DE- 
PENDANT TO  BE  INSTRUCTED  AS  TO. 

1.  Construed — ^Formality  required. 

2.  Same — General  rule  that  person  is  pre- 

sumed to  know  the  law. 

3.  Same — Object  of  section. 

4-  6.  Full   benefit   of  all   peremptory  chal- 
lenges. 

7.  Minutes  not  required  to  show. 

8,  9.  Presumption  defendant  instructed. 

10, 11.  Representation  by  counsel — Effect  of. 


1,     Conatroedp— Formality    required    is    to 

make  sure  that  accused  person  has  not 
been  deprived  of  substantial  rigrht  from 
caprice  or  negligrence  of  judgre  or  prose- 
cuting: officer. — People  ▼.  Monagrhan*  102 
Cal.  229.  2S1,  86  Pac.  611. 


2.  Saaie— Ctoneral  role  tkat  person  la 
preMumed    to    know    the    Inw    can    not    be 

successfully  invoked  in  criminal  case 
agrainst  statute  which  provides  that  de- 
fendant must  be  specially  instructed  as  to 
what  law  is  on  particular  point. — People 
V.  Moore,   103  Cal.  508,  610.   87  Pac.   610. 

8.  Same— Object  of  Meetion  is  to  protect 
rigrhts  of  defendant  in  matter  of  challengr- 
ingr  Jurors. — People  v.  Mortier,  68  Cal.  262, 
266. 

4.  Full  benellt  of  all  peremptory  chnl- 
lenses  to  which  defendant  was  entitled 
renders  failure  to  comply  with  section- 
harmless  error. — People  v.  Ooldenson,  76 
Cal.  328,  346,  19  Pac.  161;  People  v.  Mortier. 
58  Cal.  262,  266. 

As  to  aamber  of  peremptory  cliaUen£res 
allowable,  see,  post,   9  1070  and  note. 

5.  So  where  defendant  had  peremptorily 
rhallengred  six  Jurors. — People  v.  O'Brien, 
88  Cal.  483,  488,  26  Pac.  362,  following 
People  v.   Mortier,   68   Cal.    262. 

6.  But  otherwise  where  defendant  did 
not  exercise  rigrht  of  challengre,  and  there 
was  nothing:  in  record  to  show  that  de- 
fendant was  not  prejudiced  by  such  fail- 
ure.— People  V.  Moore,  108  Cal.  608,  510, 
37   Pac.  510. 

7.  Minutes      not     required      to      ahow, — 

There  Is  no  statute  in  this  state  which 
prescribes  precisely  what  the  minutes  must 
contain  in  a  criminal  case.  It  is  provided 
that  various  thingrs,  such  as  the  ruling:  on 


demurrer,  the  plea  of  a  defendant,  the  rul- 
ing of  the  court  on  a  challengre  of  a  Juror, 
the  verdict  of  a  Jury,  and  the  Judgement  must 
be  entered  in.  the  minutes,  but  there  is  no 
provision  as  to  the  matter  covered  by  this 
section  with  regrard  to  the  court  Instruct- 
ing the  defendant  as  to  his  rights  with  re- 
gard to  challenging  a  Juror. — People  v. 
Russell,  166  Cal.   460,   468,  106   Pac.  416. 

8.  Presumption     defendant    Instmeted. — 

Where  the  minutes  of  the  court  and  bill 
of  exceptions  on  appeal  are  both  silent  as 
to  whether  or  not  the  defendant  was  in- 
formed before  a  Juror  was  called  that  if 
he  intends  to  challenge  an  individual  Juror 
he  must  do  so  before  the  Juror  appears 
and  before  he  is  sworn,  it  will  not  be  as- 
sumed that  the  trial  court  failed  to  com- 
ply with  such  requirement.  It  is  well  set- 
tled that  where  the  appellant  urges  error, 
it  is  incumbent  upon  him  to  show  it  affirma- 
tively and  that  it  will  not  be  presumed 
that  the  trial  Judge  failed  to  do  what  the 
law  required  him  to  do.  but  in  the  ab- 
sence of  the  contrary,  it  will  be  presumed 
that  he  did  what  he  was  directed  by  stat- 
ute to  do,  and  this  general  rule  is  appli- 
cable to  a  question  such  as  that  above 
stated. — People  v.  Russell,  166  Cal.  450, 
457.    105   Pac.    416. 

9.  While  the  law  requires  the  clerk  to 
keep  minutes  of  the  proceedings  in  a  crim- 
inal case,  it  nowhere  provides  any  terms 
that  he  must  enter  thereon  such  an  occur- 
rence as  the  court  Instructing  the  'defend- 
ant as  to  the  time  he  must  challenge  a 
juror,  and  therefore,  the  absence  of  puch 
statement  in  the  minutes  can  not  raise  the 
presumption  that  the  court  did  not  so  In- 
struct the  Juror. — People  v.  Russell.  156 
(^al.    460,    457,    105   Pac.    416. 

10.  Representation  by  couasel  renders 
failure  of  court  to  inform  defendant  of  his 
right  to  challenge  Juror  not  prejudicial: 
office  of  attorney  is  to  protect  their  rights. 
— People  V.  Ellsworth,  92  Cal.  594,  596.  28 
Pac.  604.  See  People  v.  Mortier,  58  Cal  262. 
266. 

11.  But  where  defendant  was  not  repre- 
sented by  counsel  and  did  not  exercise 
challenges,  failure  of  court  to  notify  him, 
before  Juror  is  called,  that  right  to  chal- 
lenge must  be  exercised  on  appearance  of 
Juror,  held  prejudicial. — People  v.  Moore, 
103  Cal.  508,  510.  37  Pac.  610. 


§  1067.    KINDS  OF  CHALLENGES  TO  INDIVIDUAL  JX7B0R.     A  chal- 
lenge to  an  individual  juror  is  either : 

1.  Peremptory;  or, 

2.  For  cause. 

History:     Enacted  February  14,  1872,  re-enactment  of  t  840  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  248. 


son 
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§  1068.     CHALLENGE,  WHEN  TAKEN.    It  mast  be  taken  when  the  juror 

appears,  and  before  he  is  sworn  to  try  the  cause ;  but  the  court  may  for  cause 

permit  it  to  be  taken  after  the  juror  is  sworn,  and  before  the  jury  is  completed. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  341  Criminal 
Practice  Act  1851,  Stats.  1S61,  p.  248. 


CHALLENGE— TIME  WHEN  TO  BE 

MADE. 

1-3.  As  to  constniction  of  section — Author- 
izes defendant  to  reserve  peremp- 
tory challenges  until  he  has  exauiined 
twelve  jurors. 

4.  Same  —  Contemplates   taking   peremp- 

tory challenge. 

5.  Same — Does  not  limit  prisoner  to  any 

precise  time. 

6-8.  After  acceptance. 
9- 12.  After  juror  had  been  sworn. 

13.  Same — "For  cause''  means  what. 

14.  Same — Good     cause — Former     connec- 

nection  of  juror  with  police  depart- 
ment. 

15.  Same — Same — Friendship    for    defen- 

dant's relatives. 

16.  Same  —  Same  -^  Presence    on    former 

jury. 

17.  Disallowance   of  peremptory  challenge 

— Before  any  jurors  had  been  sworn. 

18, 19.  Objection  to  competency  of  juror — 
Must  be  taken  at  time  jury  is  im* 
paneled. 

20, 21.  Same — That  juror  is  not  citizen  of 
United  States. 

22.  Same — Tliat   jurors   were  not   on   last 
assessment-roll. 

23..  Same — That  juror  was  imcle  by  mar- 
riage of  district  attorney. 

24.  Same — That   name   of   jnror  was   not 

on  venire  returned  by  sheriff. 

25.  Qualification  of  juror  can  not  be  raised 

on  motion  for  new  trial. 

1.  Am  to  constmctlon  of  seetton— Au- 
thorises defendant  to  reserve  his  peremp- 
tory challenfces  vntll  after  he  has  examined 
twelve  Jurors  first  presented,  and  after 
each  juror  is  examined,  peremptory  chal- 
lenge must  be  exercised  and  Juror  sworn, 
but  even  after  Juror  is  sworn,  court  may 
permit  him  to  be  challene:ed  for  grood  cause 
at  any  time  before  Jury  is  complete,  and 
hence  it  was  error  to  require  defendant  to 
pass  on  each  separate  Juror  as  his  name 
was  drawn,  instead  of  selecting*  twelve 
names  to  be  drawn  and  permitting:  defend- 
ant to  examine  each  one  before  exercis- 
ing right  to  challenf?e  to  any. — People  v. 
Scoggins,  S7  Cal.  676,  678;  People  v.  Rus- 
sell, 46  Cal.  121,  122;  People  v.  lams,  67 
Cal.  116,  116,  125;  People  v.  Riley,  65  Cal. 
107.  108.  S  Pac.  413;  Silcox  v.  L.ang.  78  Cal. 
118.  20  Pac.  297;  Vance  v.  Richardson,  110 
Cal.  414,  416,  42  Pac.  909;  People  v.  Hick- 
man, 113  Cal.  80,  84.  45  Pac.  175:  People 
V.   Lee,    1    Cal.    App.    169,    81    Pac.    969,    970. 


See    State    v.    Anderson,    4    Nev.    265,    275; 
People  V.  Callaghan,  4  Utah  49,  63.  6  Pac.  49. 

2.  Compare  I  People  v.  Reynolds,  16 
Cal.  128,  131. 

3.  Renders  it  competent  for  court  to  re- 
quire defendant  to  exercise  his  right  of 
challemge,  both  peremptorily  and  for 
cause,  as  to  each  Juror  immediately  upon 
his  appearance.  Such  section  merely  re- 
quires that  panels  shall  be  completecx 
before  defendant  be  required  to  exercise 
any  of  his  peremptory  challenges,  and 
hence  where,  after  original  twelve  Jurors 
had  been  disposed  of,  four  others  wero 
drawn,  one  of  whom  was  challenged  for 
cause  and  challenge  allowed,  it  was  not 
error  for  court  to  order  name  of  another 
Juror  to  be  drawn  from  the  box,  instead 
of  permitting  defendant  to  examine  re- 
maining three  before  new  name  was 
drawn. — ^People  v.  Lee,  1  Cal.  App.  169, 
81  Pac.   969,  970. 

4.  Same— Contemplates  taklnir  of  per- 
emptory  ehalleave*  as  well  as  challenge  for 
cause. — People  v.  Durrant,  116  Cal.  179, 
198,  10  Am.  Cr.  Rep.  499.  48  Pac.  75. 

5.  Same— Does  not  limit  prisoner  to  any 
preefse  time  before  Jurors  are  sworn  in 
which  to  challenge  them,  but  shows  desire 
to  afTord  him  every  opportunity  of  secur- 
ing his  rights  by  proper  exercise  of  his 
privilege  of  challenge. — People  v.  Kohlc, 
4  Cal.   198.   199,   200. 

«.  After  aeeeptanee. — Refusal  of  court 
to  permit  peremptory  challenge  of  Juror 
after  twelve  Jurors  had  been  accepted,  but 
before  they  were  sworn,  was  error. — Peo- 
ple V.  Kohle,  4  Cal.  198,  199,  200;  People 
V.  Rodriguez,  10  Cal.  60,  69;  People  v. 
Jenks,  24  Cal.  11,  13.  See  State  v.  An-der- 
son,  4  Nev,  266,  276;  State  v.  Prltchard,  15 
Nev.  74,  81. 

7.  Permission  to  interpose  peremptory 
challenge  before  Jury  is  sworn,  even  though 
Juror  challenged  was  accepted,  was  not 
error. — People  v.  Montgomery,  63  Cal.  676, 
577. 

8.  Failure  of  defendant  to  call  atten- 
tion to  his  desire  to  question  or  challenge 
Jurors  already  accepted,  on  ground  that 
since  their  acceptance  he  had  discovered 
that  insanity,  which  was  set  up  as  defense, 
was  caused  by  drunkenness,  was  waiver 
of  his  right  to  examine  and  challenge 
them  on  ground  of  prejudice  against  such 
defense. — People  v.  Ward,  106  Cal.  336,  338. 
39   Pac.  33. 

9.  After  Jnror  had  been  sworn,  permis- 
sion to  prosecution  to  peremptorily  ch;il- 
lenge  him,  good  cause  being  shown  there- 
for, was  not  error.— People  v.  Bemmerly. 
87  Cal.  117,  120,  26  Pac.  366.  See  People 
V.   Ward.  105  Cal.  386,  338,   89  Pac.   88. 
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10.  After  eleven  Jurors  had  been  sworn 
and  the  twelfth  accepted,  it  was  not  error 
to  refuse  to  allow  peremptory  challengre 
to  one  of  the  eleven  already  sworn,  where 
juror  was  not  named,  nor  any  fact  that 
came  to  knowledgre  of  counsel  since  he  was 
sworn  stated. — People  v.  Rodrlgruez,  10 
Cal.  50.  69. 

11.  Permission  to  reopen  examination  of 
Juror  and  question  him  on  matters  which 
came  to  knowledgre  of  district  attorney 
after  his  acceptance  as  juror  was  proper, 
thougrh  juror  had  been  sworn  to  try  cause, 
but  jury  had  not  been  completed. — People 
V.  Durrant,  116  Cal.  179,  197.  10  Am.  Cr. 
Rep.   499.  48  Pac.  75. 

12.  Denial  of  motion  for  retrial  for 
challenges  after  jury  had  been  completed 
and  sworn  to  try  case  Is  not  error. — People 
V.  Goldenson.  76  Cal.  328.   347,   19   Pac.   161. 

13.  Same  ^For  caane''  meana  that  It  is 
not  matter  of  right  to  either  party,  but 
may  be  permitted  in  exercise  of  sound  dis- 
cretion.— People  V.  Durrant,  116  Cal.  179, 
198,  10  Am.  Cr.  Rep.  499,  48  Pac.  75.  See 
People  V.  Reynolds,  16  Cal.  128;  People  v. 
Montgomery.  53  Cal.  676;  People  v.  Bem- 
merly.  87  Cal.  117.  26  Pac.  266. 

14.  Same— 4»ood  ea«s«^— Former  connec- 
tloB    of    Jaror    with    police    department    of 

city,  and  his  generally  vnfavorable  opinion 
of  parties  accused  of  ciime.  does  not  con- 
stitute good  cause  to  render  error  refusal 
of  court  to  permit  peremptory  challenge 
after  juror  has  been  Bworn.  —  People  v. 
Reynolds,   16  Cal.   128.  131. 

15.  Same— Same— Frli^ndahlp  for  defend- 
ant's relatlTea. — Permission  to  challenge 
juror  on  the  ground  that  his  verdict  would 
be  Influenced  by  his  friendship  for  reia« 
tives  of  defendant,  marie  after  such  juror 
was  sworn  and  before  jury  is  completed, 
was  not  error. — People  v.  Owens.  123  Cal. 
482,  4M.  66  Pac.  26h 

16.  Same— Same*»Pr«  aenee  on  former 
jnry. — Where,  after  a  juror  had  been  sworn, 
the  district  attorney  was  permitted  to  re- 
examine him  in  relatlr>n  to  the  fact  that 
he  had  been  on  another  jury,  which  had 
acquitted  a  defendant,  and  rumors  existed 
that  such  jurors  had  I  een  approached  and 
investigated  by  grand  Jury,  but  such  re- 
examination failed  to  disclose  any  facts 
authorising  challenge  for  cause,  a  per- 
emptory challenge  is  j  roperly  permitted. — 
People  v.  Durrant,  1'6  Cal.  179,  198,  10 
Am.  Cr.  Rep.  499,  48  Pi.c.  76. 

17.  DlMillowance  of'  peremptory  ehal- 
lenfce— Before  any  Jartirn  sworn  to   try   the 

cause  is  error. — Peopl«>  v.  Ah  You,  47  Cal. 
121,  122.  See  State  v.  Pritchard,  15  Nev. 
74,  81. 

As  to  challenirc  afrer  prior  peremptory 
challeaiTc    waived,    se^s    State    v.     Peel.     23 


Mont.  358.  363,  69  Pac.  179.  75  Am.  St.  Rep. 
529.     See.   post.    S  1088,   note  pars.   2,   3. 

18.  Objection  to  eompetency  of  Jaror.— 
Must   be  taken   nt   time   Jury   to   Impaneled, 

and  fact  that  such  juror's  name  was  not 
on  the  real  or  personal  property  tax-list 
can  not  be  taken  after  verdict. — People  v. 
Stoneclfer.  6  Cal.  405;  People  ▼.  Sanford. 
43  Cal.  29.  31.  See  People  v.  CofCman.  24 
Cal.  230,  284;  Brown  v.  State,  52  Ala.  348; 
Territory  v.  Duffleld,  1  Arls.  58.  74.  26  Pac. 
476  (dis.  op.);  Territory  v.  Abeita.  1  N.  M. 
545.  547;  State  v.  Tokum.  11  S.  D.  544,  558, 
79  N.  W.  386. 

19.  Fact  that  judge  stated  to  jurors 
general  qualifications  demanded  of  them 
by  law,  and  announced  that  they  should 
answer  as  to  these  qualifications  when  in- 
terrogated by  counsel,  does  not  authorize 
defendant  to  question  qualification  of  ju- 
ror after  verdict,  where  he  did  not  take 
advantage  of  opportunity  offered  by  court 
to  question  them  as  to  their  qualification. 
— People  V.  Evans,  124  Cal.  206,  210.  56 
Pac.  10»4. 

20.  Same— That  Jaror  to  not  a  eltlsen 
of  United  States  can  not  be  raised  after 
verdict. — People  v.  Chung  x-,it,  17  Cal.  320; 
People  V.  Henderson,  28  Cal.  465.  467.  469; 
People  V.  Mortier.  68  Cal.  262,  267;  People 
V.   Evans.   124  Cal.   206,   210.  66  Pac.   1024. 

21.  Nor  that  juror  was  not  resident  of 
county. — People  v.  McFarlane.  138  Cal.  481, 
490,  61  L.  R.  A.  246,  71  Pac.  668.  72  Id.  48. 
See  People  v.  Stoneclfer,  6  Cal.  405,  411. 


Same— That  Jarors  were  not  on  last 
lent-roll  can  not  be  taken  upon  mo- 
tion for  new  trial  or  In  arrest  of  judgment. 
— People  v.  Sanford,  43  Cal.  29,  31;  People 
V.  Mortier,  68  Cal.  262,  267;  People  v.  Sam- 
sels.  66  Cal.   99,   100.   4   Pac.  1061. 

23.  Same  —  That  Jaror  was  nnele  by 
marrlaire  of  distriet  attorney,  which  fact 
was  unknown  to  defendant  until  after 
trial,  Is  not  ground  for  new  trial,  though 
defendant's  peremptory  challenges  had  not 
been  exhausted,  and  If  defen'dant  had 
known  these  facts  he  would  have  chal- 
lenged him  peremptorily. — People  v.  Boren, 
139  Cal.   210.   216.   72  Pac.   899. 

24.  Same— That  name  of  Jaror  was  not 
on  venire  retamed  by  sheriff  comes  too  late 
when  made  after  verdict. — Thrall  v. 
Smiley,  9  Cal.  529.  637. 

2R.  liaalllleatlon  of  Juror  ean  not  he 
ratoed  on  motion  for  new  trial,  whether 
disqualification  known  before  trial  or  not. 
— People  v.  Chung  Lit,  17  Cal.  320.  322; 
People  V.  Coffman,  24  Cal.  230.  234;  People 
V.  Henderson.  28  Cal.  466.  469;  People  v. 
Mortier,  58  Cal.  262,  267;  People  v.  Evans. 
124  Cal.  206.  210,  66  Pac.  1024  (dis.  op.); 
Territory  v.  O'Hare,  1  N.  D.  30.  41,  44 
N.   W.   1003. 


§  1069.    PEREMPTOBY  CHALLENGE,  WHAT,  AND  HOW  TAKEN.    A 

peremptory  challenge  can  be  taken  by  either  party,  and  may  be  oral.    It  is 
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an  objection  to  a  juror  for  which  no  reason  need  be  given,  but  upon  which  the 
court  must  exclude  him. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  342  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  248. 


PEREMPTORY  CHALLENGES. 

1.  Peremptory  challenge — definition  of. 

2.  Same — ^Limitation  of  examination  of  jurors' 

on  their  voir  dire. 

3.  Rule   of  court  requiring  peremptory  chal- 

lenges to  be  written. 

As    to    percmi^torT    ehallenflr«»t    see,    also,* 
post,   §  1070  and  note. 

1.  PeremptoiT    dtallenire— Deflnltlon    of. 

— Peremptory  challenges  are  challenges  by 
which  party  may  relieve  himself  of  Jurors 
who,  he  believes,  will  not  be  fair  and  Im- 
partial jurors. — People  v.  Powell,  87  CaL 
348,  360.  11  L.  R.  A.  76,  25  Pac.  481. 

2.  Same— LilmttattoB  of  ezamlaatlon  of 
Jnrom  on  their  voir  dire  for  the  purpose  of 
obtainingr  information  which  would  enable 
counsel  for  defendant  to  determine  whether 


he  would  or  would  not  exercise  a  peremp- 
tory challenge  is  very  completely  witliin 
the  discretion  of  the  trial  court,  and  the 
defendant  is  not  entitled  to  embark  in  a 
general  exploration  for  the  sole  purpose  of 
satisfying  himself  whether  It  will  be  safe 
to  be  tried  by  a  Juror  against  whom  no 
legal  objections  can  be  urged. — People  v. 
Ecton,   29  Cal.  App.   478,   IGG   Pac.   996. 

8.  Rale  of  eonrt  reqairlnir  peremptory 
chailensea  to  be  writtea  on  a  slip  of  paper 
and  handed  to  the  Judge,  no  record  being 
kept  of  such  challenges,  finds  no  warrant 
in  any  existing  law;  the  defendant  is  en- 
titled to  a  record  of  all  rulings  of  the 
court,  and  to  have  alleged  erroneous  rul- 
ings made  in  the  course  of  the  trial  re- 
viewed.— People  V.  Lytle,  34  Cal.  App.  360, 
167  Pac.  563. 


§1070.  PEREMPTORY  CHALLENGES.  If  the  offense  charged  be  pun- 
ishable with  death,  or  with  imprisonment  in  the  state  prison  for  life,  the 
defendant  is  entitled  to  twenty  and  the  state  to  ten  peremptory  challenges. 
On  a  trial  for  any  other  offense,  the  defendant  is  entitled  to  ten  and  the  state 
to  five  peremptory  challenges. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  343  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  248,  249;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  441. 


PEREMPTORY  CHALLENGES— NUMBER 

OP. 

1,  2.  Construed — Entitles  defendant  to  twenty 
peremptory  challenges,  when. 

3.  Burglary,  with  prior  conviction  of  mur- 

der. 

4.  Insanity  pleaded  after  conviction — Num- 

ber of  peremptory  challenges. 

5.  Jury  to  determine  sanity — Challenges  de- 

fendant entitled  to. 

6.  Manslaughter. 

7.  Rape. 

8.  Rape  of  female  under  age  of  consent. 

9.  Robbery — Being  punishable  by  imprison- 

ment. 

10.  Same — With    prior   conviction    of    petty 

larceny. 

11.  Same — With  prior  conviction  of  similar 

ofTense. 

As  to  peremptory  ekallenflrcii,  see,  also, 
ante.   §  1069  and  note. 

1.  ConMtmed  —  Batftle*  defendant  to 
twenty  peremptory  ehallenirea  only  where 
life  sentence  Is,  in  terms,  affixed  as  a  pun- 
ishment of  the  crime. — People  v.  Clough.  69 
Cal.  488,  441;  People  v.  Riley,  65  Cal.  107, 
108,  3  Pac.  413;  People  v.  Fultz,  109  CaL 
258,  259.  41  Pac.  1040;  People  v.  Logan,  123 


Cal.  414.  416.  56  Pac.  56;  People  v.  Sullivan, 
132  Cal.  93.  94.  64  Pac.  90. 

2.  It  is  not  applicable  where  the  pun- 
ishment, in  the  discretion  of  the  court,  may 
be  less  than  life.  It  therefore  does  not 
apply  to  the  crime  of  robbery  wherein  the 
statute  (9  213,  ante)  has  provided  that  it 
is  punishable  by  Imprisonment  in  the  state 
prison  not  less  than  one  year. — People  v. 
Purlo,  —  Cal.  App.  — ^  194  Pac.  74,  follow- 
ing People  v.  Clough,  59  Cal.  438;  People 
V.  Riley,  65  Cal.  107,  3  Pac.  413;  People  v. 
Sullivan,  132  Cal.  94,  64  Pac.  90,  and  dis- 
tinguishing   People    V.    Harris.    61    Cal.    136. 

3.  Bnr«rlary,  with  prior  conviction  of 
murder  in  the  second  degree,  does  not  en- 
title defendant  to  more  than  ten  peremp- 
tory challenges,  though  defendant,  after 
conviction,  was  sentenced  to  imprisonment 
for  life. — People  v.  Sullivan,  132  Cal.  93, 
94,   64  Pac.   90. 

4.  Innanity  pleaded  after  conviction— 
Number  of  peremptory  clialienireii  in  for- 
mation of  Jury,  to  try  and  determine  issue 
of  sanity,  is  not  governed  by  the  provisions 
in  above  section. — See,  post,  §  1191,  note 
par.  — . 

5.  Jur>'  to  determine  •ttnlty^-rhallensres 
defendant  entitled  to  not  controlled  by  pro- 
visions  of  above   section,  It  being   InappU- 
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cable. — People  v.  Lawson,   178  Cal.  722,  174 
Pac.  885. 

4K.  Manslauerlater. — Where  defendant  waft 
convicted  of  manslaugter  on  prosecution 
for  murder,  and  such  conviction  was  set 
aside  on  appeal,  he  was  not  entitled  to  more 
than  ten  peremptory  challenges  on  new 
trial  on  same  information,  such  conviction 
for  manslaugrhter  amounting:  to  acquittal 
for  murder. — People  v.  Smith,  134  Cal.  453, 
454,   66   Pac.   669. 

7.  Rape— Not  beloir  puntnluible  by  tm- 
prlAonmciit  for  Ufet  does  not  entitle  de- 
fendant to  more  than  ten  peremptory  chal- 
lengres. — People  v.  Fultz,  109  Cal.  268,  259. 
41  Pac.  1040;  People  v.  Logan.  123  Cal.  414, 
417,  66  Pac.  66. 

8.  Rape  of  female  «nder  aye  of  coaaeat. 

— In  a  prosecution  for  rape  upon  a  female 
under  the  age  of  consent,   the  defendant  is 


entitled  to  only  ten  peremptory  challenges. 
— People  V.  Scott,  24  Cal.  App.  440,  141  Pac. 
945. 

9.  Robbery  —  Being  pnnlahablc  by  tm- 
priaoBment  In  state  prison  for  not  less  than 
one  year,  is  not  capital  offense,  and  hence 
defendant  is  entitled  to  only  ten  peremp- 
tory challenges  in  prosecution  therefor. — 
People  V.  Clough,  69  Cal.  488,  441;  People 
V.  Riley,   65  Cal.   107,  108,  8  Pac.  413. 

10.  Same— \%'lth  prior  conviction  of  petty 
larceny,  being  punishable  by  imprisonment 
for  life,  entitles  defendant  to  twenty  per- 
emptory challenges. — ^People  v.  O'Neil,  61 
Cal.    436,  436. 

11.  With  prior  conviction  of  similar  of- 
fense, being  punishable  by  imprisonment 
for  life,  at  discretion  of  court,  entitles  de- 
fendant to  twenty  peremptory  challenges. 
— People  V.  Harris.   61  Cal.  186,  137. 


§  1071.    DEFINITION  AND  KINDS  OF  CHALLENGE,  FOR  CAUSE.    A 

challenge  for  cause  may  be  taken  by  either  party.    It  is  an  objection  to  a  par- 
ticular juror,  and  is  either : 

1.  General — ^that  the  juror  is  disqualified  from  serving  in  any  case ;  or, 

2.  Particular — that  he  is  disqualified  from  serving  in  the  action  on  trial. 

History:     Enacted  February  14,  1872,  re-enactment  of  S  344  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  249. 


CHALLENGE  FOR  CAUSE. 

1.  Challenges  for  cause — Not  error  to  sustain, 

when. 

2.  Same — Intended  for  what  purpose. 

3.  Same— Juror  non-resident. 

As    to    parttmlar    eanae*    for    challeaire, 

see,  po.st,  9  1073  and  note. 

1.  Chttllenire  for  caaac  Not  error  to 
nuHtain  a  challenge  of  the  defendant  merely 
because  the  challenge  was  concurred  In  by 
the  prosecution. — People  v.  Warner,  147 
Cal.  660.  82  Pac.  IM. 


2.  Sttm«*»In tended    for    what    purpose* — 

Challenges  for  ^ause  are  intended  to  ex- 
clude all  persons  from  jury  who  are  le- 
gally Incompetent  to  serve  as  such. — Peo- 
ple V.  Powell.  87  Cal.  848.  360,  11  L.  R.  A. 
75,  26  Pac.  481. 

3.  Same— Juror  non-resident. — Challenge 
on  ground  that  juror  was  not  resident  of 
city  and  county  of  San  Francisco  when 
trial  was  had  is  general  challenge  for 
cause. — People  ▼,  Fong  Ah  Sing,  70  Cal.  8, 
11,  11  Pac.  323. 


§  1072.    OENEBAL  CAUSES  OF  CHALLENGE.     Qeneral  causes  of  chal- 
lenge are:' 

1.  A  conviction  for  felony; 

2.  A  want  of  any  of  the  qualifications  prescribed  by  law  to  render  a  person 
a  competent  juror; 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties  of  the  mind  or 
organs  of  the  body  as  renders  him  incapable  of  performing  the  duties  of  a 

juror. 

History:     Enacted  February  14,  1872,  re-enactment  of  S  345  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  249. 

CHALLENGE  TO  JXJEY— CAUSES  FOR.  7.  Name  of  juror  not  on  venire, 

1.  Act  of  court  in  excusing  jurors  of  its        g.  jq    Non-residence. 

own  motion. 

2.  Appeal    from    denial    of    challenge —  11-  Person  other  than  one  selected. 

What  considered. 
3-  6.  Juror  not  on  assessment-roll. 


12, 13.  Qualification  of  jurors  in  criminal  case 
^Service  within  year. 
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An    to    parttcalar    cmisea    for    ekaUoBse, 

see,   post,   §  1073   and   note. 

1.  Aet  of  court  la  czenslns  Jurora  of  Its 
own  motioB»  on  ground  that  they  were  Ig:- 
norant  of  laneruagre  in  which  proceedingrs 
of  court  are  carried  on,  is  not  error,  under 
statutory  provision  which  requires  jurors 
to  have  sufficient  knowledgre  of  lang-uagre 
in  which  proceedings  of  court  are  had, 
though  such  qualifications  are  not  raised 
by  challenge  to  Jurors. — People  v.  Arceo, 
32  Cal.  40,  41.  See  People  v.  Durrant,  116 
Cal.  179,  199,  10  Am.  Or.  Rep.  449.  48  Pac. 
75. 

Am  to  eaueaiilnflr  J«ror»  by  court  without 
challcuvef  see  note,  1  Am.  St.  Rep.  519. 

9.  Appcul  from  dculal  of  challcns^— 
What  considered. — Order  denying  challenge 
to  Juror  on  ground  of  actual  bias  can  be 
reviewed  only  when  the  evidence  on  the 
examination  of  the  Juror  is  so  opposed  to 
the  decision  of  the  trial  court  that  the 
question  becomes  one  of  law,  for  it  is  only 
upon  questions  of  law  that  there  is  appel- 
late Jurisdiction  In  criminal  cases. — People 
V.   Ruef.   14  Cal.   App.  576,   114   Pac.   64. 

S.     Juror    not    upon    aasciisnicnt-roll    for 

preceding  year  renders  allowance  of  chal- 
lenge proper. — People  v.  Owens,  123  Cal. 
482,  488,  56  Pac.  251.  See  People  v. 
I^eonard,  106   Cal.   802,   318,   89   Pac.    617. 

As  to  uralvcr  of  objection  that  Juror 
waa  not  on  laat  aaacMinicnt-roII,  see,  ante, 
S  1068,  note  par.  28. 

4.  Though  in  fact  Juror,  in  stating  such 
to  be  the  fact,  was  mistaken. — People  v. 
Lieonard,   106  Cal.   301,   818.   89   Pac.   617. 

5.  Challenge  properly  disallowed  where 
it  appeared  that  Juror's  name  was  on 
assessment-roll  as  Joint  owner  with  an- 
other.— People  V.  Owens,  128  Cal.  482,  487, 
56  Pac.  261. 

6.  Where  name  of  Juror  did  not  appear 
on  last  assessment-roll  but  estate  of 
which  he  was  heir  did  appear  on  such 
assessment-roll.  Juror  was  not  thereby 
rendered  competent. — People  v.  Warner, 
147  Cal.  546,  82  Pac.  196;  People  v.  Searcey. 
121  Cal.  1,  3.  41  L.  R.  A.  167,  53  Pac.  369. 

7.  NaoM  of  Juror  not  on  venire. — Where 
Juror  had  been  summoned  at  commence- 
ment of  term,  his  name  entered  on  min- 
utes, placed  in  box,  and  drawn  for  trial 
In  same  manner  as  other  Jurors  dra\^n,  he 
was  not  disqualified  merely  because  his 
name  was  not  on  venire  returned  by 
sheriff. — Thrall   v.    Smiley,    9    Cal.    629,    587. 


8.  Non-re«ldcncc. — Where  evidence  tended 
to  prove,  and  court  found  it  did  prove, 
that  Juror  had  not  been  resident  of  county 
for  ninety  days  before  being  selected  and 
returned,  challenge  on  such  ground  by 
prosecution  was  properly  sustained  (con. 
op.). — People    V.    Cochran,    61    Cal.    648,    558. 

As  to  waiver  of  objection  for  non-resi- 
dence of  Juror,  see,  ante,  §  1068,  note  pars. 
21.   22. 

9.  Evidence  held  to  show  that  Juror 
was  resident  of  state  and  county,  so  as  to 
render  him  competent  to  act. — People  v. 
Stonecifer,  6  Cal.  406,  410. 

10.  Challenge  to  Juror  on  ground  that 
he  was  not  resident  of  county,  which  chal- 
lenge was  based  on  his  statement  of  such 
fact,  is  properly  denied,  where  it  appeared 
that  returns  of  election  creating  new 
county  in  which  he  lived  were  declared 
after  trial  of  action,  and  consequently 
such  new  county  did  not  exist  until  after 
trial. — People  v.  Wallace,  101  Cal.  281,  283, 
36  Pac.   862. 

11.  Person     other    than    one     selected. — 

The  statute  is  certainly  broad  enough  to 
allow  a  challenge  upon  the  ground  that 
the  offered  Juror  Is  not  the  man  whose 
name  is  in  the  box  and  who  was  sum- 
moned. Such  a  person  is  not  a  qualified 
Juror  because  not  selected  and  returned, 
and  for  that  reason  might  be  challenged 
before  being  sworn. — People  v.  Duncan,  8 
Cal.  App.  186.   199,  96  Pac.  416. 

12.  <lnalincatlons  of  Jurors  In  criminal 
ease— Service  within  one  year. — Even  if  It 
be  assumed  that  the  provisions  of  sections 
199  and  200  C.  C.  P.  are  to  be  read  in  con- 
nection with  this  section,  and  that  final 
discharge  of  a  Juror  from  service  in  crim- 
inal cases  within  a  year  would  disqualify 
such  Juror  from  further  service  during  that 
year,  yet  the  mere  discharge  of  a  Jury 
from  service  in  a  particular  case  does  not 
have  the  effect  of  relieving  the  Individual 
jurors  from  future  Jury  duty. — People  v. 
Gilmore,  17  Cal.  App.  738,  121  Pac.  697. 

13.  Where  It  affirmatively  appears  that 
the  Juror  had  never  been  finally  discharged 
from  Jury  service  by  order  of  the  court, 
but,  on  the  contrary,  was  in  attendance  to 
serve  as  a  Juror  at  the  trial  of  the  defend- 
ant in  obedience  to  an  express  order  of  the 
court,  he  is  neither  exempt  nor  disqualified 
for  service  as  a  Juror. — People  v.  Qilmore, 
17  Cal.   App.  789.  121  Pac.   697. 


§  1073.  PABTICULAB  CAUSES  OF  CHALLENGE.  Particular  causes  of 
challenge  are  of  two  kinds : 

1.  For  such  a  bias  as,  when  the  existence  of  the  facts  is  ascertained,  in 
judgment  of  law  disqualifies  the  juror,  and  which  is  known  in  this  code  as 
implied  bias. 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the  juror  in  reference 
to  the  case,  or  to  either  of  the  parties,  which  will  prevent  him  from  acting 
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the  accused,  based  upon  some  knowledire 
or  information  of  the  facts  embraced  in  the 
chargre,  or  of  the  evidence  to  be  produced, 
or  it  may  exist  without  such  knowledgre  or 
information,  and  may  consist  of  a  pre- 
conceived opinion  concerniner  the  defendant 
or  the  prosecuting:  witness  which  would 
prevent  a  fair  consideration  by  the  juror 
of  the  evidence  griven  or  facts  f>roven  in 
the  case. — People  v.  Riggins,  159  Cal.  113. 
112  Pac.  862. 

Am  to  method  of  statlnir  ehalleBK«  for 
■ctaal  bias,  see.  post,  §  1076  and  note. 

Am  to  opInloB  fonaded  npoa  commoa 
rnmor,  readlnir  tke  newspapers,  etc.,  not 
being:  disqualifying:  on  g:round  of  actual 
bias,  see,  post.  §  1076,  note  pars.  22,  2S. 


with  entire  impartiality  and  without  prejudice  to  the  substantial  rights  of 
either  party,  which  is  known  in  this  code  as  actual  bias. 

K  ^l^^7\    ^^^^®^  February  14,  1872,  substantial  re^nactment  of 

?fl7A   n  i^*°A*^  ?J*^^l^.®o^''^  ^^^^'  ^^'^^»- 1^51'  P-  249;  amended  March  30. 
1874,  Code  Amdts.  1873-4,  p.  441. 

CHALLENGES  TO  JUROBS— PARTIC- 
ULAR CAUSES  roR. 

1.  Absence  of  prejudice. 

2.  Same — Character  of  prejudice. 

3.  Actual  bias — In  general. 

4,  5.  Same— Disallowance  of  challenge  fo» — 
Reversal,  when. 

6.  Same — Opinion  of  guilt  independent  of 

evidence — Error    in     denying    chal- 
lenge for  cause. 

7.  Same^Prejudice  against  crime. 
8,  9.  Appellate  court — Review  in. 

10.  Same — Conflict  of  evidence. 

11.  Fixed   decided  opinion — In   regard   to 

guilt  or  innocence  of  defendant. 

12.  Friendship  for  defendant. 

13.  Friendship  for  members  of  family  of 

defendant. 

14-16.  Hypothetical  opinion. 

17.  Impression  only — As  to  guilt  or  inno- 

cence of  defendant. 

18.  Opinion  based  on  hearing  sworn  evi- 

dence. 

19,  20.  Opinion  formed  from  conversation  with 
persons  who  claimed  to  know  facts. 

21.  Opinion  formed  on  statements  of  per- 

sons directly  interested. 

22.  Partiality — Does   not   necessarily   ren- 

der juror  incompetent. 

23.  Presumption  that  there  was  some  evi- 

dence of  guilt. 

24,  25.  Statute  providing  that  having  formed 

or  expressed  unqualified  opinion. 
26-  29.  Same — Expression  of  opinion,  without 

any  qualification. 

30.  Same— Failure  to   define  '* qualified." 
31-  34.  Same — Unqualified  opinion. 

See  notes  to  §5  1064,   1074. 

A«  to  caaaea  for  challense  to  Jurors,  see, 
ante,    §§  1071,   1072  and  notes. 

1.  Absence  of  any  prejudice  In  mind  of 
juror,  either  with  reference  to  facts  of 
case  or  parties  to  action,  renders  denial 
of  challenere  for  actual  bias  proper. — Peo- 
ple v.  Wongr  Ark,  96  Cal.  125,  127,  30  Pac. 
1115. 

2.  Same  —  Character     of     prejadfce. — So 

far  as  the  qualification  of  a  Jurc^r  is  con- 
cerned there  is  no  difference  between  a 
prejudice  against  the  defendant  personally 
and  one  against  the  offense  with  which 
he  is  chargred.— People  v.  Harrison,  13  Cal. 
App.   555,  558,  110  Pac.  345. 

3.  Actual  bias  — In  ircncml. — The  bias 
referred  to  In  this  section  may  consist  of 
an  opinion  as   to  the  guilt  or  Innocence  of 
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4.  Same— Dtanllowancc  of  challenKe  for 
— RcTcraal  when. — On  ohallengre  for  actual 
bias.  In  order  to  justify  a  reversal,  the 
evidence  given  by  the  venireman  upon  his 
examination  must  be  practically  without 
conflict  as  to  the  vital  points  thereof,  and 
be  "so  opposed  to  the  decision  of  the  trial 
court  that  the  question  becomes  one  of  law." 
—People  V.  Schmidt,  33  Cal.  App,  426.  165 
Pac.  555,  following  People  v.  Owens,  123 
Cal.  482,  56  Pac.   251. 

5.  On    trial   for   murder    by    dynamite    in 
criminally   blowing   up    a   newspaper  plant, 
it   appeared    from    the    examination    of    the 
veniremen   that   they  all  had   heard   of   the 
explosion    shortly    after    it    occurred,     had 
read    accounts    thereof    in    the    newspapers, 
and    had    discussed    with    persons    not    con- 
cerned  in   the   case   the   subject  of   the   ex- 
plosion;   that    these    accounts    assigned    as 
the  cause  of  the  wreck'ng  of  the  building 
the      explosion      of      dynamite      unlawfully 
used;  that  they  had  read  an  account  of  the 
pleading   of  guilty    to    the   charge   of   hav- 
ing dynamited   the   building   by  one   of   the 
parties  charged,  and  from  all  these   things 
had    formed   an    opinion    that    the    building 
had    been    blown    up    by    dynamite    unlaw- 
fully   exploded    with    criminal    intent;    that 
the  opinion  was  more  or  less  fixed;  and  that 
evidence   would   be  required  to  dislodge   It. 
But   none   of   the   veniremen,    on   their   voir 
dire,     connected     the    defendant    with     the 
commission   of  the  crime.     It  satisfactorily 
appearing    from     the     examination    of     the 
veniremen     that     the     foundation    of     their 
opinion     entertained    by     them     was     what 
is    denominated    In     the    above    section     as 
"public    rumor,    statements    In    public   jour- 
nals,  and    public    notoriety;    and    that   each 
of    the    veniremen    examined     declared    he 
had  the  ability   to  lay  the  fixed  opinion  he 
entertained  aside,  and  to  consider  the  case 
against    the    defendant    fairly    and    impar- 
tially,   the   denial    of   the   defendant's   chal- 
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lenee  for  actual  bias  was  not  improperly 
made. — People  v.  Schmidt,  88  Cal.  App.  426, 
165  Pac.  656. 


6.  Sabic— -Opinion  of  irvilt  Independent 
of  evidence— -Error  In  denying  challenire 
for  eanae. — In  a  prosecution  for  murder  the 
defendant  was  prejudicially  injured  by  the 
denial  of  a  challenge  for  cause  to  a  Juror 
where  the  defendant  exhausted  his  per- 
emptory challengreSp  and  was  thereafter 
denied  a  challengre  for  cause,  and  it  ap- 
peared from  the  examination  to  the  first 
challengred  Juror  that  such  Juror  had  an 
opinion  as  to  the  grullt  of  the  defendant 
independent  of  any  evidence. — People  v. 
Khair  Din,  89  Cal.  App.  696.  179  Pac.  713, 
followine:  People  v.  RIgrgrins,  169  Cal.  116, 
112  Pac.  862. 

7.  San&e  •—  Prejudice     mralnst    crime.  — 

Challengre  for  actual  bias  should  be  al- 
lowed where  a  Juror  upon  his  examination 
testifies  that  he  has  a  prejudice  agrainst 
the  crime  with  which  the  defendant  is 
charged  and  would  give  the  benefit  of  a 
doubt  to  the  family  of  the  prosecutrix. — 
People  V.  Harrison.  13  Cal.  App.  666,  557, 
110  Pac.  846. 

8k  Appellate  court— Review  In. — Appel- 
late court  will  review  the  disallowance  of 
a  challenge  to  a  Juror  where  the  evidence 
upon  his  examination  presents  a  question 
of  law  and  where  there  is  no  conflict  in 
the  evidence  the  matter 'is  resolved  into  a 
question  of  law. — People  v.  Harrison,  13 
Cal.  App.  656,  569,  110  Pac.  846. 

9.  Appeallate  court  will  review  ruling 
upon  challenge  to  Juror  and  in  a  proper 
case  reverse  the  Judgment  for  errors 
therein  where  the  effect  of  denying  the 
challenge  is  to  deprive  the  defendant  of 
the  use  of  his  full  number  of  peremptory 
charges. — People  v.  Harrison,  18  Cal.  App. 
&5&,  660,  110  Pac.  346. 

10.  Same  —  Conflict  In  evidence. — ^Upon 
the  examination  of  a  Juror  on  his  voir  dire, 
the  question  whether  or  not  he  has  actual 
bias  is  one  of  fact  to  be  determined  by  a 
trial  court  upon  the  evidence  before  it.  If 
the  evidence  is  conflicting  upon  that  ques- 
tion as  where  the  Juror  gives  contradictory 
answers,  the  decision  of  the  trial  court 
thereon,  as  in  any  other  case  of  conflicting 
evidence,  is  conclusive  upon  the  appellate 
court. — People  v.  Rlgglns,  169  Cal.  118,  112 
Pac.  862. 

11.  Fixed  decided  oplnlon^-ln  regard  to 
gnllt  or  Innocence  of  defendant,  such  as 
Juror  would  be  willing  to  act  upon  In 
ordinary  alTalrs  of  life  or  in  his  busi- 
ness transactions,  where  he  believed  what 
he  beard,  and  heard  what  purported  to  be 
facts  of  case.  Juror  is  disqualified,  though 
he  stated  on  cross-examination  that  he 
could  try  case  and  render  verdict  accord- 
ing to  evidence  nothwlthstandlng  any 
opinion  previously  formed. — People  v.  Weil, 
40  Cal.  268,  270. 

12.  Frlendahlp  for  defendant,  such  that 
Juror  would  be  inclined  to  favor  him  Just 


as  far  as  possible,  and  would  be  affected 
by  that  friendship  to  certain  extent,  dis- 
qualifies him. — People  v.  Owens.  123  Cal. 
482,   488,   66   Pac.   Kl, 

Aa  to  bualneas  relation*  mm  dlaqaallfylnv 
Jnror,  see  note.  9  Am.  St.  Rep.  756. 

A*  to  friendir  or  unfriendly  feellnir  an 
dtaqanllfylng'  Jaror,  see  note,  9  Am.  St.  Rep. 
748. 


IS.  Friendship  for  nuemliera  of  family 
of  defendant  (defendant's  brother  and 
parents)  which  would  influence  Juror  in 
arriving  at  verdict  was  sufficient  ground 
for  allowance  of  challenge  for  actual  bias. 
— People  V.  Owens.  123  Cal.  482,  488.  56  Pac. 
261. 

14.  Hypothetical  opinion  merely  is  not 
rule  of  exclusion,  but  may  be  cause;  law, 
knowing  diversities  of  human  character, 
refusing    to    assign    to   such    influence    any 

.  determinate  effect  upon  conduct  of  all 
men.  and  yet  refusing  to  hold  that  such 
influence  is  necessarily  without  effect  upon 
any  man.  leaves  effect  of  these  and  like 
matters  to  be  determined  by  those  who  are 
made  Judges  of  character  of  particular 
Juror  examined. — People  v.  Reynolds.  16 
Cal.    128.    184. 

15.  Amendment  of  1868  to  Criminal 
Practice  Act  section  846  (incorporated  In 
above  section),  providing  that  hypothetical 
opinion  founded  on  hearsay,  or  informa- 
tion supposed  to  be  true,  unaccompanied 
with  malice  or  ill-will,  does  not  disqualify 
Juror,  and  is  not  cause  for  challenge  for 
either  actual  or  implied  bias,  does  not 
change  such  section,  unless  word  "sup- 
posed" may  be  considered  as  equivalent  to 
"provided"  and  such  is  its  meaning. — Peo- 
ple V.  Welch,  49  Cal.  174,  188. 

16.  Denial  of  challenge  was  not  error 
where  It  was  found  that  Jurymen  chal- 
lenged were  without  malice  or  ill-will  and 
in  effect  that  opinion  of  Juror  was  hypo- 
thetical, there  being  no  evidence  in  record 
tending  to  show  any  feeling  of  hostility 
toward  defendant,  under  this  section  when 
it  provided  hypothetical  opinion  founded 
on  hearsay  or  information  supposed  to  be 
true,  unaccompanied  by  malice  or  ill-will, 
does  not  disqualify  Juror  and  is  not  cause 
of  challenge  for  either  actual  or  implied 
bias. — People  v.  Welch.  49  Cal.  174,  183; 
People  V.  Murphy,  45  Cal.  137.  142. 

17.  Impresalon  only^— Aa  to  guilt  or 
Innocence  of  defendant  does  not  disqualify. 
— People   V.   Symonds,   22   Cal.   348,   352. 

18.  Opinion  based  on  hearing  awom  evi- 
dence taken  on  former  trial  of  same  case 
disqualifies  Juror. — People  v.  Hickman,  113 
Cal.  80,   84,  45  Pac.  176. 

IS.  Opinion  formed  from  converaatlonn 
ivlth    persona    who    claimed    to    knoiv    facts 

in  case  that  would  influence  him  as  a 
Juror  and  prevent  him  from  acting  with 
entire  Impartiality  in  the  case  disqualifies 
him. — People  v.  Cebulla,  137  Cal.  814,  317. 
70  Pac.  181. 
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20.  Where  Juror  testified  that  he  had 
heard  matter  discussed  by  persons,  but 
did  not  know  whether  such  persons  as- 
sumed to  know  facts,  but  that  they  made 
certain  statements  that  they  said  were 
true;  that  statements  were  made  by  par- 
ties he  had  known  for  years,  and  who, 
he  believed,  were  tellingr  truth,  and  he  be- 
lieved them,  thoug^h  he  had  some  idea  they 
mierht  be  mistaken;  that  he  would  com- 
mence trial  of  case  with  Impartial  opinion, 
subject  to  be  changred  on  introduction  and 
production  of  .almost  any  evidence  that 
would  disprove  it;  that  he  would  regard 
statement  he  heard  as  entitled  to  but  little 
weigrht, — ^Juror  is  disqualified.  Court  is  not 
allowed  to  hold  that  Juror  is  qualified  when 
he  is  impressed  with  opinion  as  to  gruilt 
or  innocence  of  defendant,  unless  opinion 
was  based  alone  on  public  rumor,  state- 
ments in  public  Journals,  or  common  no- 
toriety. Record  must  afldrmatively  show 
this  fact— People  v.  Miller.  126  Cal.  44,  46; 
57  Pac.  770.  See  Quill  v.  Southern  Pac. 
Co..  140  Cal.  268.   271,  78  Pac.  991. 

21.  Oplnlom  fonned  on  statemeBts  of 
persowi  directly  imterested  in  the  base, 
renders  denial  of  challenere  improper.— ^ 
People  V.  Wells,  100  Cal.  227.  229.  34  Pac. 
718. 

22.  Partiality  —  Doe*  not  necessarily 
render  Jaror  Incompetent)  he  may  favor 
one  party  or  other,  and  yet  If  he  has  not 
formed  or  expressed  opinion  as  to  merits 
of  cause,  he  can  not  be  challengred  for 
cause. — People  v.  Powell,  87  Cal.  348.  361, 
11   U  R.  A.  76.  25  Pac.  481. 

23.  Presumption  that  there  was  some 
evidence  of  arnllt  from  fact  that  defendant 
had  been  committed  by  Justice  of  peace  did 
not  disqualify  Juror. — People  ▼.  Warner, 
147  Cal.   646.  82  Pac.   196. 

24.  Statute  provtdlns  that  havlnic  formed 
or     expressed     vnquallfled     opinion     as     to 

guilt  or  innocence  of  prisoner  shall  be 
ground  of  challenge,  was  intended  to  ex- 
clude from  .  Jury-box  every  one  who  had 
either  formed  unqualified  opinion,  or  hav- 
ing formed  opinion,  had  expressed  it  with- 
out qualification,  and  it  must  be  presumed 
that  legislature  had  settled  design  on  sub- 
ject.— People   V.    Cottle.    6   Cal.    227.    228. 

As  to  formation  or  expression  of  opinion 
as   ground    for  challengre   for   Implied    bias, 

see,  post,  S  1074,  note  par.  22. 

25.  Fixed  and  settled  conviction  of 
guilt  or  innocence  of  defendant,  or  expres- 
.•^ion  of  such  conviction,  is  necessary  to 
<lisqualify  on  implied  bias;  whatever  falls 
Hhort  of  this  does  not  amount  to  unquali- 
fied opinion,  within  meaning  of  statute. — 
People  V.  King.  27  Cal.  607.  612,  87  Am. 
Dec.  95. 

26.  Same— -Rxpresslon  of  opinion,  ifvlth* 
out  any  qualification  as  to  the  guilt  or 
innocence     of    accused,    disqualifies    Juror, 


though  in  mind  or  thought  of  Juror  opin- 
ion was  qualified,  and  question  whether  he 
had  any  prejudice  against  accused  or  not, 
or  whether  he  supposed  he  would  be  gov- 
erned by  evidence  or  not,  is  Immaterial. — 
People  V.  Edwards,  41  Cal.  640,  642.  See 
State  V.  Morgan.  28  Utah  211.  2K.  64  Pac. 
366. 

27.  So.  also,  although  it  did  not  appear 
that  he  had  formed  any  opinion  against 
prisoner. — People  v.  Williams,  6  Cal.  206. 
207.     See  State  v.  McClear,  11  Ney.  Z9,  61. 

38.  So,  also,  where  opinion  was  depend- 
ent on  what  he  had  heard  at  time  he  so 
expressed  it. — People  y.  Cottle,  6  CaL  227, 
228. 

29.  Person  who  had  declared  that  de- 
fendant ought  to  be  hanged  is  not  com- 
petent as  Juror. — People  v.  Plummer,  9 
Cal.  298.  313.  See  Territory  y.  Kennedy, 
3  Mont.  626. 

30.  Same-^Fallnre  to  dellne  word  *q«al- 
Iflcd**  does  not  render  Juror  disqualified. — 
People  V.  Brown,   48  Cal.   263,   266. 

SI.     Same  — -  Vnqualllled     opinion     as      to 

guilt  or  innocence  of  accused  rendered  dis- 
allowance of  challenge  error,  though  in 
his  examination  Juror  made  some  state- 
ments apparently  inconsistent. — People  v. 
Brotherton,  47  Cal.  388,  396. 

32.  "Unqualified  opinion  or  belief"  is 
used  to  define  nature  of  opinion  or  be- 
lief formed  or  expressed  to  distinguish 
between  mere  hypothetical  opinion  or 
casual  impression  and  decided  or  fixed 
opinion.  Language  implies  that  Juror  must 
have  settled  conviction  of  guilt  or  inno- 
cence of  party,  or  has  expressed  such 
conviction.  It  is  not  indispensable  that  Ju- 
ror has  had  any  means  or  opportunities  of 
arriving  at  correct  or  intelligent  opinion 
on  subject,  if  he  has  formed  it  or  if  he  has 
expressed  it.  Such  opinion  involves  belief 
in  facts,  as  well  as  conclusion  from  them. 
— People  V.  Reynolds,  16  Cal.  128,  132.  Sec 
Mont.  Territory  v.  Bryson,  9  Mont.  32.  38. 
22  Pac.  147.  Nev.  State  v.  Millain,  3  Nev. 
409.  429;  State  v.  Davis,  14  Nev.  439,  450. 
Utah.  Conway  v.  Clinton.  1  Utah  215,  224; 
People  v.  O'Loughlin,  3  Utah  133.  141.  1 
Pac.  653. 

33.  Where  Juror,  in  his  examinatioti. 
stated  that  he  believed  prisoner  guilty 
of  offense  charged,  and  that  it  would  re- 
quire proof  to  change  his  opinion,  it  was 
error  to  disallow  challenge  for  cause. — 
People  V.  Gchr,  8  Cal.   359,  361. 

34.  Where  Juror  stated  that  he  had 
formed  fixed  opinion  as  to  guilt  or  innocence 
of  accused  which  would  require  evidence  to 
remove,  he  was  disqualified,  though  he 
afterwards  pleaded  that  *'if  it  turns  out 
that  what  I  heard  is  not  true,  then  I  will 
have  no  opinion  on  matter." — People  v. 
Johnston,  46  Cal.  78.  79. 
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§  1074.  OBOUND  OF  CHALLENGE  FOB  IMPLIED  BIAS.  A  challenge 
for  implied  bias  may  be  taken  for  all  or  any  of  the  following  causes,  and  for 
no  other: 

1.  Consanguinity  or  affinity  within  the  fourth  degree  to  the  person  alleged 
to  be  injured  by  the  offense  charged,  or  on  whose  complaint  the  prosecution 
was  instituted,  or  to  the  defendant. 

2.  Standing  in  the  relation  of  guardian  and  ward,  attorney  and  client, 
master  and  servant,  or  landlord  and  tenant,  or  being  a  member  of  the  family 
of  the  defendant,  or  of  the  person  alleged  to  be  injured  by  the  offense 
charged,  or  on  whose  complaint  the  prosecution  was  instituted,  or  in  his 
employment  on  wages. 

3.  Being  a  parly  adrenie  to  the  defendant  in  a  civil  action,  or  having  com- 
plained against  or  been  accused  by  him  in  a  criminal  prosecution. 

4.  Having  served  on  the  grand  jury  which  found  the  indictment,  or  on  a 
coroner's  jury  which  inquired  into  the  death  of  a  person  whose  death  is  the 
subject  of  the  indictment  or  information. 

5.  Having  served  on  a  trial  jury  which  has  tried  another  person  for  the 
offense  charged. 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same  charge,  and 

whose  verdict  was  set  aside,  or  which  was  discharged  without  a  verdict,  after 
the  case  was  submitted  to  it. 

7.  Having  served  as  a  juror  in  a  civil  action  brought  against  the  defendant 
for  the  act  charged  as  an  offense. 

8.  If  the  offense  charged  be  punishable  with  death,  the  eatertaining  of  such 
conscientious  opinions  as  would  preclude  his  finding  the  defendant  guilty;  in 
which  case  he  must  neither  be  permitted  nor  compelled  to  serve  as  a  juror. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  347  Criminal 
Practice  Act  1851,  Stats.  1851.  pp.  249,  250;   amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  442;   April  9,  1880,  Code  Amdts.  1880   (Pen. 
C.  pt),  p.  20. 

CHALLENGE  FOR  IMPLIED  BIAS.  16.  Crime    against    woman— Prejudice    in 

1.  Ab  to  construction  of  section— Compe-  ^^ot  of  woman. 

tence  of  juror.  17, 18.  Circumstantial     evidence — ^Refusal     to 

2.  Same— Meaning  of  code  provision.  convict  on,  in  capital  case. 

3.  Same— Opposition    to    capital    punish-  i^-  Examination  as  witness— On  behalf  of 

ment  on  principle.  people. 

4.  As  to  constitutionality  of  code  provi-      ^0, 21.  General    abstract    bias— In    favor    of 

sion— Subdivision  8.  „^    „  ^r^'  ^ 

6.  Challenge   for  implied  bias-Attorney            ^2.  Having  formed  or  expressed  unquali- 

,  !i;«„*  "*^   opinion — As   to   gmlt   or   inno- 

and  client.  ^^^^^  ^^  ^j^^  accused. 

6.  Same— Based  on  statement.  23.  Indian— Prejudice  against. 

7.  Same— Discretion  of  court.  24, 25.  Insanity  as  defense— Prejudice  against. 

8.  Same— Inquiries  upon  the  voir  dire  as  £6.  Irresistible     impulse  —  Evidence     that 

to  service  upon  jury  in  other  simi-  j^poy  ^q^j^j  disregard  instruction  of 

lar  cases.  court  on  law. 

9- 13.  Conscientious   opinion   against   capital  27.  Juror  also  member  of  grand  jury. 

punishment— As  to  generally.  28.  Relative— Brother  of  officer  of  county. 

14.  Same  —  Any    conscientious    scruples  29.  Same  —  Relationship    to    defendant's 

against  inflietion  of  death  penalty.  wife. 

15.  Convict — ^Prejudice  against.  30.  Tenant  of  plaintiff,  when. 

1007 


§1074 


CHALIiEBfGE  OF  JUROR— FOR  IMFLIBD  BIAS. 


[P(.  II. 


See.  ante,  §9  1064,  1073,  post,  S  10T6  and 
notes. 

1.  Am  to  constractlon  of  aection— Com- 
petency of  Jarors. — Section  1074  of  the 
Penal  Code  has  nothing:  whatever  to  do 
with  any  question  of  "competency"  of 
Jurors,  but  prescribes  grrounds  of  challenere 
for  implied  bias,  matters  groing:  to  the  abil- 
ity of  the  Juror,  regrardless  of  his  compe- 
tency to  act  as  a  Juror  g-enerally,  to  fairly 
and  impartially  try  the  particular  case  in 
accord  with  the  law  applicable  thereto, 
while  the  question  of  "competency"  of 
Jurors  is  covered  by  sections  198  and  199 
of  the  Code  of  Civil  Procedure  and  section 
1046  of  the  Penal  Code. — People  v.  Rollins, 
179   Cal.   796,   179   Pac.   209. 

2.  Same— Meaninir    of    code    prorfstOB* — 

The  meaning  of  subdivision  8  of  section 
1074  of  the  Penal  Code  is  that  if  the  of- 
fense be  punishable  by  death,  as  is  true 
of  the  offense  of  murder  in  the  first  degree, 
notwithstanding:  that  it  is  also  punishable 
in  the  discretion  of  the  Jury  in  the  par- 
ticular case  by  imprisonment  for  life,  the 
entertaining:  by  a  Juror  of  such  conscien- 
tious opinions  relative  to  capital  punish- 
ment as  would  preclude  his  rendering  in 
any  case  a  verdict  carrying  the  death 
penalty  brings  him  within  its  scope  and 
requires  the  allowance  of  a  challenge  inter- 
posed to  his  serving. — People  v.  Rollins, 
179  Cal.  793,  179  Pac.  209. 

3.  Same— Opponltlon  to  capital  pnnlsk- 
ment  on  principle  renders  allowance  of 
challenge  to  Juror  erroneous,  "principle" 
not  being  synonymous  with  "conscientious 
opinion,"  for,  though  one  might  believe 
that  death  penalty  ought  not  to  be  en- 
forced, yet  he  would  feel  no  conscientious 
scruples  In  finding  verdict  of  guilty  against 
one  accused  of  crime  which  was  punishable 
by  death. — People  v.  Stewart,  7  Cal.  140. 
143.  See  Stratton  v.  People,  5  Colo.  276, 
279,  280. 

4.  As  to  coniitltatlonaltty  of  code  pro- 
vlMlon  —  SnbdtvlMton  8. — Subdivision  8  of 
section  1074  of  the  Penal  Code,  a  section 
prescribing  grounds  of  challenge  to  Jurors 
for  implied  bias,  is  not  violative  of  section 
4  of  article  1  of  the  state  constitution, 
which,  after  providing  that  the  free  exer- 
cise and  enjoyment  of  religious  profession 
and  worship,  without  discrimination  or 
preference,  shall  be  forever  guaranteed  in 
this  state,  provides  that  no  person  shall  be 
rendered  incompetent  to  be  a  witness  or 
a  Juror  on  account  of  his  opinions  on 
matters  of  religious  belief,  since  all  such 
constitutional  provision  means  is  that  a 
person  may  not  be  debarred  as  a  witness 
or  Juror  because  of  his  religious  faith,  and 
that  element  must  be  disregarded  in  deter- 
mining his  "competency." — People  v.  Rol- 
lins.  179  Cal.   793,    179   Pac.    209. 

5.  rhallenire  for  Implied  blaa^-Attorney 
and  client. — The  existence  of  the  relation 
of  attorney  and  client  between  the  district 
attorney   and  a  Juror  is   not  a   ground   for 


challenge  for  Implied  bias  under  this  sec- 
tion.— People  V,  Conte,  17  Cal.  App.  779,  788, 
122  Pac.  460,  469. 

•.  Same— Based  on  atntement  that  he 
did  not  like  to  have  anything  to  do  with 
case  where  death  was  at  stake,  was 
allowed,  but  was  not  decided  on  appeal, 
not  being  subject  to  exception. — People  v. 
Atherton.   61  Cal.   495. 

7.  Same— Discretion   of  eonrt. — It   is   for 

the  court  to  determine  the  preliminary  Issue 
as  to  implied  bias  of  a  talesman,  and  its 
rulings  will  not  be  disturbed  on  appeal 
except  for  abuse  of  discretion,  notwith- 
standing conflicting  and  inconsistent 
statements  in  reply  to  inquiries  of  counsel. 
— People  v.  Conte,  17  Cal.  App.  777.  122 
Pac.  450,   459. 

8.  Same— •Inqnirles  npon  the  voir  dire 
wm  to  service  upon  Jury  in  other  similar 
cases. — Such  inquiries,  whereby  counsel  for 
defendant  in  a  trial  for  murder  sought  to 
show  the  result  of,  or  the  verdicts  returned 
in,  several  different  murder  trials  in  which 
the  Juror  had  served  as  a  Juror,  are  held 
incompetent. — People  v.  Conte,  17  Cal.  App. 
778.   122   Pac.   460.   469. 

O.  Consclentlons  opinion  airatnst  capital 
pnnlshment — As  to  irenemlly. — Unwilling- 
ness to  find  a  verdict  of  guilty  in  a  murder 
case  involving  the  extreme  penalty,  is 
ground  for  excusing  a  prospective  Juror. — 
People  V.  Warner,  147  Cal.  660,  82  Pac.  196. 

As  to  consclentlons  scruples  airalnst 
capital   pnnlshment  as   dlsqnallfylnK   Juror, 

see  notes   66  Am.  Dec.  622;   1  Am.  St.  Rep. 

520. 

10.  In  a  prosecution  for  murder  in  the 
first  degree,  the  trial  court  did  not  err  in 
allowing  challenges  interposed  by  the  dis- 
trict attorney  to  several  Jurors  under  sub- 
division 8  of  section  1074  of  the  Penal  Code, 
which  provides  that  a  Juror  must  neither 
be  permitted  nor  compelled  to  serve  in  a 
case  in  which  the  offense  is  punishable  by 
death  if  he  entertains  such  conscientious 
opinions  as  would  preclude  his  finding  the 
defendant  guilty,  where  it  was  clear  from 
the  examination  of  such  Jurors  that  in  no 
ca.se  would  they  agree  to  a  verdict  of  guilt 
carrying  the  death  penalty,  but  that  he  or 
she  would  concur  in  a  verdict  of  guilt 
which  assessed  the  punishment  at  impris- 
onment for  life. — People  v.  Rollins.  179  Cal. 
793,    179   Pac.    209. 

11.  Where  Juror  had  to  "certain  extent' 
conscientious  scruples  against  finding  man 
guilty  of  crime  for  which  he  would  be 
hanged,  he  is  disqualified  from  serving. — 
People  V.  Abbott,  2  Cal.  Unrep.  383,  4  Pac. 
769,   770. 

12.  That  Juror  would  in  clear  case  of 
wilful  and  deliberate  murder  be  in  favor 
of  imprisonment  for  life,  but  opposed  to 
hanging,  renders  him  disqualified  to  serve. 
— People  V.  Abbott,  2  Cal.  Unrep.  388,  4  Pac. 
769.   770. 
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13.  Conscientious  scruples  that  would 
prevent  Juror  from  brinsrinsT  in  verdict  of 
guilty  in  case  of  murder,  and  statement 
that  he  could  not  imagine  case  so  tLggm- 
vated  that  he  would  brlngr  in  verdict  result 
of  which  would  be  punishment  by  death, 
disqualified  him.  —  People  v.  Cebulla,  137 
Cal.  314,  817,   70  Pac.  181. 

14.  Sasae^Aiiy  eonsclentloas  scruples 
airmliist  lalilctloii  of  death  penalty  disquali- 
fies Juror  in  prosecution  for  murder,  thougrh 
murder  is  not  necessarily  punishable  by 
death. — People  v.  Majors,  65  Cal.  138.  148, 
52  Am.  Rep.  295,  5  Am.  Cr.  Rep.  486,  8 
Pac.    597. 

15.  Convict  —  Prejvdiee  mgrnlnrnt. — State- 
ment of  Juror  that  he  would  take  testimony 
of  a  convict  With  distrust,  and  that  he 
did  not  believe  convicts  are  as  apt  to  tell 
truth  as  free  men,  but  that  he  had  no 
feeling  of  prejudice  toward  convict,  and 
would  believe  some  of  them  under  oath, 
and  would  Judge. of  value  of  testimony  by 
manner  in  which  it  was  given  and  sur- 
rounding circumstances,  and  would  weigh 
it  as  he  would  that  of  free  man,  did  not 
disqualify  him. — People  v.  Murphy,  146  Cal. 
502,   80  Pac.   709,   710. 

16.  Crlaic  airmlnst  woman— Prejudice  In 
favor  of  woman.  —  Juror  stating  that  it 
would  take  less  evidence  to  prove  malice 
in  case  party  killed  .was  a  woman  than 
it  would  were  the  party  a  man,  is  not 
disqualified,  especially  where  he  further  ad- 
mitted that  he  would  consider  fact  that 
deceased  was  woman  In  connection  with 
other  facts  proved. — People  v.  Ochoa,  142 
Cal.  268,  271.  75  Pac.  847. 

As  to  general  abatract  bias,  see  pars.  20, 
21.   this  note. 

As  to  prejudice  airalnst  partlenlar  class 
•f  easca  or  defenses  Interposed  as  actnal 
bias,  see  note  9  Am.  St.  Rep.  747;  also  note 
36  Am.  Dec.   582. 

17.  CIrcnmstantlal  evidence— Refosal  to 
convict  on.  In  capital  case,  challenge  is 
properly  sustained. — People  v.  Ah  Chung, 
54  Cal.  398,  402;  People  v.  Warner,  147  Cal. 
546,  82  Pac.  196,  See  State  v.  Pritchard, 
16  Nev.  101,  108. 

An  to  consclentlons  semplcs  against  rc- 
turmlmm  verdict  of  gvlity  on  circumstantial 
evidence,  see  note  36  Am.  Dec.   532. 

18.  Challenge  to  Jurors  on  ground  that 
they  could  not  base  verdict  of  guilty  in 
capital  case  on  circumstantial  evidence, 
though  not  conscientiously  opposed  to  cap- 
ital punishment,  was  properly  sustained, 
though  evidence  against  defendant  was 
direct  and  not  circumstantial,  court  in  rul- 
ing on  challenge  not  being  entitled  to 
assume  that  case  would  derive  no  support 
from  circumstantial  evidence. — ^People  v. 
Amaya,  184  Cal.  581,  585,   66  Pac.  794. 

IP.  Bxaatlnatlon  as  vrltnesa— On  behalf 
ef  people,  of  sheriff  who  had  served  special 
venire  on  preliminary  examination,  but  who 
testified  that  he  had  no  bias  whatever 
against  prisoner,  did  not  constitute  implied 


bias  within  provisions  of  this  section. — 
People  V.  Slater,  119  Cal.  620,  621,  51  Pac. 
957. 

20.  General  abstract  bias— In  favor  of 
party  in  position  of  plaintiff,  where  Juror 
is  unacquainted  with  plaintiff,  or  any  other 
party  to  suit;  conclusion  of  court,  drawn 
from  whole  testimony  of  Juror,  that  he  was 
competent  was  not  reversed. — Baker  v. 
Borello,  186  Cal.  160,  166,  68  Pac.  591. 

See,  also,  par.  16,  this  note. 

21.  Where  Juror  stated  that  he  was  in 
newspaper  business,  and  associated  actions 
for  libel  in  somewhat  same  category  as 
speculations,  and  felt  that  in  many  in' 
stances  they  were  unwarranted  by  facts,, 
and  that  his  being  a  newspaper  man  and 
his  adverse  opinion  of  damage  suitn  might 
create  prejudice  in  his  mind,  but  that  he 
would  try  case  on  evidence  and  law,  and 
he  had  no  acquaintance  with  parties  or 
knowledge  of  facts  Involved,  disallowance 
of  challenge  will  not  be  set  aside. — Gray- 
bill  V.  De  Toung,  146  Cal.  421,  80  Pac.  618. 


22.  Having  formed  or  expressed  vnqvall- 
flcd  oplnlon^-Aa  to  gvllt  or  Innocence  ol 
tlie  accnaed,  is  no  longer  ground  of  chal- 
lenge for  implied  bias. — People  v.  Cotta.  49 
Cal.  166,  168;  People  v.  Welch.  49  Cal.  174, 
177;  People  v.  Brown,  59  Cal.  345,  855  (con. 
op.);  People  v.  Cochran,  61  Cal.  548,  549, 
553;  People  v.  Hamilton,  62  Cal.  377,  380. 

An  to  formation  and  expression  of  nn« 
qnalllled  opinion  as  ground  of  challenger 
see,  ante,   8  1078,  note  pars.   24-34. 

28.  Indian  —  Prejudice  against. — ^Where 
Juror  stated  that  he  would  not  convict 
defendant  on  any  less  evidence  than  if  he 
were  a  white  man,  and  that  he  had  no 
prejudice  against  him,  nor  against  Indians, 
and  would  give  defendant  benefit  of  any 
reasonable  doubt  and  be  gruided  by  instruc- 
tions of  court,  challenge  for  actual  bias 
was  properly  denied. — People  T.  Chutnacut, 
141   Cal.  682,  684.  75  Pac.  840. 

As  to  bias  against  party**  calling  or 
mce,  see  note  36  Am.  Dec.  582. 

24.  Insanity  as  defense  —  Prejndlce 
against. — Challenge  to  Jurors  for  prejudice 
against  insanity  as  defense  was  properly 
overruled  where  attention  was  not  directed 
to  insanity,  which  alone  is  recognized  by 
law  as  defense,  but  merely  to  possible  in- 
terposition of  simulated  or  feigned  insanity. 
— People  V.  Sowell.  145  Cal.  292.  299,  78 
Pac.  717.  See  People  v.  Hoin,  62  Cal.  120, 
45  Am.  Rep.   651. 

25.  Challenge  to  Juror  who  had  stated 
that  he  did  not  believe  in  defense  of 
insanity  was  properly  disallowed,  where 
insanity  was  not  defense  relied  upon. — 
People  V.  Collins,  105  Cal.  504,  512.  39  Pac. 
16. 

26.  Irresistible  Impnlae  Bhrldence  that 
Jnror  Tvonld  disregard  Instmctlons  of  conrt 
on  law.  of  irresistible  impulse,  Justified 
allowance  of  challenge  for  cause  on  part 
of  prosecution. — People  t.  Owens,  123  Cal. 
482,   488,   56  Pac.  261. 
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27.  Jaror    abio    member    of    k'm'    Jury 

which  had  been  impaneled  before  trial  of 
case,  and  had  not  yet  been  discharged,  is 
not  covered  by  this  section,  unless  prose- 
cution was  by  information  and  it  did  not 
appear  that  ^rand  Jury  had  had  anythinf? 
to  do  with  it. — People  v.  Ebanks,  117  Cal. 
652.  666,   40   U   R.   A.    269,   49   Pac.   1049. 

28.  RelatlTe  —  Brother  of  oflcer  of 
oo«Bt7.  Who  was  employed  to  enforce  and 
engragre  in  enforcing  sheep  license  ordi- 
nance, under  contract  to  receive  part  of 
license  fee,  was  disqualified,  and  challengre 
for  cause  was  properly  sustained  in  action 
to  recover  license.  —  County  of  Mono  v. 
Flanigan.   130   Cal.   106,   107,   62   Pac.    293. 

A«  to  relAtlosahlp  as  dls«««llfylBf(  Juror, 

see  note  9  Am.  St.  Rep.  763. 

29.  Same  —  RelattoMlilp  to  defendaMfs 
^ife. — Where  the  only  evidence  of  relation- 
ship of  the  Juror  to  the  defendant  is  his 
testimony  that  he  did  not  know  the  defend- 
ant  or   of   any   relationship   between    them 


except  that  he  had  seen  in  a  newspaper 
that  he  was  in  some  way  related  to  the 
defendant's  wife  is  not  sufficient  as  a 
arround  of  challenge.  The  effect  of  allow- 
ing such  challenge  is  to  give  the  prosecu- 
tion an  additional  peremptory  challenge 
and  is  reversible  error  in  a  case  where 
the  defendant  exhausted  all  his  peremptory 
challenges. — People  v.  Schmits,  7  Cal.  App. 
330,   860.    94   Pac.  407. 

SO.  Teaaat  of  plaintiff  under  lease  which 
required  him  to  deliver  as  rent  certain 
share  of  crop,  crop  for  year  having  been 
delivered,  was  not  disqualified  as  juror 
under  Code  of  Civil  Procedure,  section  602, 
it  making  him  neither  partner  nor  agent 
of  plaintiff. — ^Arnold  v.  Producers'  Fruit 
Co.,  141  Cal.  738,  742,  76  Pac.  326.  See 
Clarke  v.  Cobb,   121  Cal.  696,  64  Pac.  74. 


As  to  Interest  tn  aabjeet-mattor  aa  Ala- 
qvallfylns  Jnror,  «6«   note   8   Aal   Bt.   Rep. 
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§  1076.    EXEMPTION  NOT  A  GROUND  OF  OHALLENQE.     An  exemp- 

tion  from  service  on  a  jury  is  not  a  cause  of  challenge,  but  the  privilege  of  the 

person  exempted. 

History:     Enacted  February  14,  1S72,  re-enactment  of  §  348  Criminal 
Practice  Act  1851,  Stots.  1851,  p.  250. 


1.  Bzemptlon. — That  Juror  was  director 
of  Irrigation  diatrict,  and,  as  such,  was 
officer  of  county,  is  not  grround  for  chal- 
lenge,   such    matter    being:    a    privilege    of 


person  exempted,  and  not  cause  for  chal- 
lengre.— People  y.  Owens,  12S  Cal.  482,  48C, 
66  Pao.  251. 


§  1076.  STATINO  CAUSES  OF  CHALLENGE.  In  a  chaUenge  for  implied 
bias,  one  or  more  of  the  causes  stated  in  section  ten  hundred  and  seventy-four 
must  be  alleged.  In  a  challenge  for  actual  bias,  the  cause  stated  in  the  second 
subdivision  of  section  ten  hundred  and  seventy-three  must  be  alleged ;  but  no 
person  shall  be  disqualified  as  a  juror  by  reason  of  having  formed  or  expressed 
an  opinion  upon  the  matter  or  cause  to  be  submitted  to  such  jury,  founded 
upon  public  rumor,  statements  in  public  journals,  or  common  notoriety;  pro- 
vided it  appear  to  the  court,  upon  his  declaration,  under  oath  or  otherwise, 
that  he  can  and  will,  notwithstanding  such  an  opinion,  act  impartially  and 
fairly  upon  the  matters  to  be  submitted  to  him.  The  challenge  may  be  oral, 
but  must  be  entered  in  the  minutes  of  the  court  or  of  the  phonographic 

reporter. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  349  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  250;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  443. 


CHALLENGE  TO  JUROR— STATING 
GROUNDS  OF. 

1.  Ab  to  construction  of  section — Trial  of 
officer  on  ground  of  bias. 

2,  3.  Appeal — What  reviewed  on. 

4.  Caution  to  be  used. 

5, 6.  Challenge  —  Must    specify   particular 

ground. 
7,  8.  Same — *  *  We  challenge  juror. ' ' 
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9.  Challenge  for  actual  bias — ^Must  allege 
what. 

10.  Same-— Exhaustion  of  peremptory  chal- 

lenges. 

11.  Same — ^"For  cause." 

12.  Same — ^"We    challenge    juror    under 

subdiyision  2  of  that  section." 

13, 14.  Challenge  for  implied  bias — ^As  to  in 
general  terms. 
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15.  Same — Contradictory  answers  on  voir 

dire. 

16.  Same — "For  implied  bias." 

17.  Same — "We  object  to  juror  on  ground 

of  positive  bias. ' ' 

18.  Common  law — ^Derogation  of. 

19.  Common-law  right  to  unbiased  jurors. 

20.  Disqualifying    opinion — As    to    gener- 

ally. 

21.  Same — Opinion  that  disqualifies — Evi- 

denee  upon  voir  dire. 

22^23.  Siame — Opinion  that  is  founded  upon 
romor — Beading  newspapers,  etc. — 
Not  disqualifying. 

24.  Same — Province  of  court — showing  re- 

quired. 

25.  Bonbt  in  mind  of  trial  judge. 

26-  29.  Entertaining  fixed  opinion. 

30-  34.  Impression  or  opinion  entirely  founded 
on  public  rumor  and  statements  in 
public  journals. 

85.  Siame — In  prosecution  for  murder,  al- 
leged to  have  been  committed  in  con- 
spiracy to  eifect  escape. 

36.  Beading   evidence — ^Not   disqualifying, 

when. 

37.  Statement  by  third  person  —  Opinion 

based  on. 

See,  ante»  99  1064,  1073,  1074  and  notes. 

1.  Am  to  eoBstraetloM  of  aeet Ion— Trial 
of  oflicer  OM  vroond  of  bias.  —  Construed 
not  to  make  it  improper  to  ask  deputy- 
sheriff,  on  trial  of  challenge  on  srround  of 
bias,  whose  opinion  was  not  formed  upon 
public  rumor  or  newspaper  statements, 
question,  "If  you  are  impaneled  and  sworn 
as  juror  to  try  this  cause,  could  you  and 
would  you  erive  defendant  fair  and  impar- 
tial triair* — People  v.  Ryan.  108  Cal.  681, 
S8S,  41   Pac.   461. 


to     btofl     of     •mBmonlnir     oflcer 
id   for  cbollcBire    to   paoel,    see,    ante, 

9 1064   and   note. 

Ao  to  qoeatloii  of  ezaml nation  of  ofllcer 
for  biaa,  see  note  to  9  1074,  ante. 

a.  Appeal— -HVliat  reviewed  on. — Where 
opinion  of  Juror  is  founded  upon  public 
rumor,  statements  in  public  Journals,  and 
common  notoriety,  it  is  the  province  of  the 
trial  court  to  pass  upon  and  examine  the 
question  as  to  whether  or  not  a  Juror  can 
and  will,  notwithstanding  such  opinion,  act 
impartially  and  fairly  upon  the  matter  to 
be  submitted  to  him,  and  only  in  cases  of 
palpable  abuse  of  discretion  will  the  appel- 
late court  interfere.  The  finding  of  the 
trial  court  upon  this  question  is  like  Its 
flndingr  upon  any  other  question  of  fact. — 
People  V.  Ruef.  14  Cal.  App.  676,  114  I*ac.  64. 

8.  Even  where  the  answers  of  a  Juror 
upon  his  voir  dire  Involved  conflicting: 
statements  bearing:  upon  his  qualification 
to  serva  it  is  with  the  trial  court  to  decide 
whether  he  Is  qualified,  and  its  findingr 
thereon,   whatever   it  may   be,   can   not  be 


disturbed  by  a  reviewinsr  court,  unless  it 
can  truthfully  be  said  that  the  testimony 
thus  adduced  upon  its  face  shows  that  as 
a  matter  of  law  the  court  erred  in  its 
rulingr. — People  v.  Maug^hs,  8  Cal.  App.  107, 
112,   96   Pac.   407. 

4*  Cantlon  ahonld  be  used. — Where  Juror 
has  opinion  founded  on  statements  in  pub> 
lie  Journals,  etc.,  the  trial  court  should  use 
the  utmost  caution  to  see  that  no  Juror 
who  has  such  an  opinion  or  prejudice  that 
he  can  not  act  fairly  or  impartially  should 
set  upon  the  Jury,  but  no  reasonable  think- 
ing man  can  help  havlngr  to  some  extent 
formed  an  opinion.  —  People  v.  Ruef,  14 
Cal.  App.  676,  114  Pac.  64. 

B.  Cliallenire  -—  Mumt  opeclf  y  partlevlar 
vrovnd. — Challengre  to  Juror  must  specify 
particular  g^round  for  challengre.: — People  v. 
Owens,  123  Cal.  482,  486,  66  Pac.  261.  See 
People  V.  Renfrew,  41  Cal.  87,  88,  39;  People 
V.  Cotta,   49   Cal.   166,   169. 

6.  Assumed  that  challengre  for  such  bias 
as  disqualifies  Juror  is  sufiAclent  specifica- 
tion of  challenge. — People  v.  Cotta,  49  Cal. 
166,   169. 

7.  Same— ^TVe  challenge  Jvror^  is  insuf- 
ficient^ in  falling:  to  specify  objection  on 
which  It  is  his  purpose  to  rely. — People  v. 
Renfrow,  41  Cal.  87,  88;  People  v.  Cochran. 
61   Cal.   648,   649. 

8.  "We  challengre  the  Juror  under  subdi- 
vision 2  of  that  section,"  was  properly 
disallowed,  where  there  was  nothing  in 
record  to  show  what  "that"  section  was. 
— People  V.  Owens,  128  Cal.  482,  486»  66 
Pac.   261 

9.  Challenire  for  actual  bias  —  Mumt 
allege  what.  —  Challengre  for  actual  bias 
must  allege  that  Juror  was  biased  agralnst 
defendant. — People  v.  Renfrow,  41  Cal.  37, 
39.  See  State  v.  Gordon,  6  Idaho  299.  48 
Pac.  1061;  State  v.  Squalres,  2  Nev.  226, 
231;    Estes   v.   Richardson,    6   Nev.    128,   129. 

10.  Same  •— ExliaaiitJoa  of  peremptory 
clialleniirea. — ^Where  it  does  not  appear  that, 
althoug:h  the  defendant  had  exhausted  his 
peremptory  challengres,  he  had  occasion,  or 
desired,  to  use  an  additional  peremptory, 
the  disallowance  of  a  challengre  for  causa 
on  the  grround  of  actual  bias  will  nut  be 
reviewed  on  appeal  for  error. — People  v. 
Schafer,   161   Cal.    677,    119    Pac.    920. 


11.  Sanie-^*For  eanae**  is  insufficient; 
challengre  must  allege  that  Juror  is  biased 
agrainst  person  accused. — People  v.  Dick,  37 
Cal.  277.  279;  People  v.  Owens,  123  Cal. 
482.  486,  66  Pac.  261.  See  Palgre  v.  O'Neal, 
12    Cal.    483,    492. 

12.  Same^<nn^e  challensre  Jnror  vader 
onbdlvlHlon  2  of  that  neetlon,"  If  intended 
as  a  challengre  for  actual  bias  as  defined  In 
subdivision  2,  section*  1073,  ante,  was  in- 
sufficient.— People  T.  Owens,  123  CaL  488, 
486.  66  Pac.   261. 

13.  Challenge  for  Implied  blaa— ^As  to 
In  areaeral  termn,  without  specification  of 
any  g^rounds,   may   be   disregrarded.— People 
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V.  Reynolds.  16  Cal.  128,  130;  People  v. 
Hardin,  37  Cal.  268,  259;  People  v.  Dick. 
37  Cal.  277,  279;  People  v.  McGungriU.  41 
Cal.  429,  430;  People  v.  Walsh,  43  Cal.  447; 
People  V.  Buckley.  49  Cal.  241.  242.  See 
State  V.  Raymond,  11  Nev.  98,  107;  People 
V.  Hopt,  3  Utah  396,  398,  4  Pac.  250,  4  Utah 
247,  250.  9  Pac.  407;  Southern  Pac.  Co.  v. 
Rauh,    49   Fed.   696.    701. 

As  to  form  of  challeBse  to  paael,  see, 
ante.    S  1060.   note   pars.   1,   2. 

14.  Challeng^e  for  Implied  bias  must 
specify  or  clearly  refer  to  particular  sub- 
division of  this  code  on  which  party  relied 
as  grivingr  cause  of  challengre  for  implied 
bias. — People  v.  Cotta.  49  Cal.  166.  168.  See 
People  V.  Thiede,  11  Utah  241,  39  Pac.  837. 

15.  Saute  ^  Coatmdlctory  aaaweni  oa 
voir  dire. — It  is  in  the  discretion  of  the 
court  to  accept  either  of  such  contradictory 
statements,  as  correctly  reflecting  the 
Juror's  mental  bias  or  want  of  bias,  and 
such  exercise  of  discretion  will  not  be  di.s- 
turbed  on  appeal. — People  ▼.  Ryan,  152  Cal. 
371,  92  Pac.    863. 

le.     Same— ''For   Implied    blaa,**    Is    not    a 

proper  specification  of  the  grrounds  of  the 
challengre. — People  v.  Buckley,  49  Cal.  241, 
242;  People  v.  Reynolds,  16  Cal.  128,  130; 
People  V.  Hardin,  37  Cal.  258,  259;  People 
V.  McOungrill,  41  Cal.  429,  430;  People  v. 
Walsh,    48   Cal.   447. 

17.  Saate— ><We  objeet  to  Jaror  oa  jrroaad 
of  poaltlTe  biaa,"  is  insufficient,  it  being:  a 
challengre  for  implied  bias,  and  failing  to 
state  the  grround  on  which  the  challeng-e 
was  based. — People  v.  Renfrow,  41  Cal.  37, 
38. 

IS.  Commoa  law— .DeroiratloB  of. — ^This 
section  is  an  innovation  and  declares  an 
exception  to  the  common-law  rule,  but  in 
order  that  a  Juror  disqualified  at  common 
law  by  reason  of  having  previously  formed 
an  opinion  as  to  the  gruilt  or  innocence  of 
the  accused  may  come  within  the  provision 
of  this  section,  it  must  appear  affirmatively 
to  the  court  from  the  evidence  before  it 
that  such  opinion  is  formed  from  public 
rumors  or  statements  of  public  Journals  or 
common  notoriety  and  it  must  further 
appear  to  the  court  by  the  Juror's  declara- 
tion under  oath  that  notwithstanding:  such 
opinion  he  can  and  will  act  fairly  and  im- 
partially upon  the  matter  to  be  submitted 
to  him. — People  v.  Rigrgrins,  159  Cal.  113, 
112    Pac.    862. 

19.  Commoa-laTT  rlirlit  to  vablaaed 
Jurors. — The  changre  wrought  Is  held  to  be 
an  exceedingly  narrow  one.  Jurors  must 
still  be  indifferent  and  unbiased,  and  must 
come  to  the  trial  of  the  case  wholly  free 
from  any  opinion  upon  the  matter  to  be 
submitted  to  them,  either  formed  or  ex- 
pressed, the  sole  exception  to  the  common- 
law  rule,  and  the  modification  of  the  right 
to  unbiased  and  unprejudiced  Jurors,  insep- 
arable from  the  right  of  trial  by  Jury  guar- 
anteed by  the  constitution,  being  that  a 
preconceived   opinion,    formed    upon    public 


rumor,  statements  In  Jubllc  Journals,  or 
common  notoriety,  does  not  disqualify,  pro- 
vided it  Is  made  to  appear  to  the  court, 
upon  the  Juror's  declaration  under  oath, 
or  otherwise,  that  he  can  and  will,  not- 
withstanding such  opinion,  act  impartially 
and  fairly  In  deciding  the  question  submit- 
ted to  him. — People  v.  Helm.  152  Cal.  335. 
93   Pac.   99. 

20.  DIsqaalifylBir  opIaioa^Aii  to  ireaer- 
ally. — It  is  established  law  that  it  must  be 
affirmatively  shown  that  the  opinion  which 
a  Juror  holds  was  based  upon  one  or  all  of 
the  matters  herein  enumerated,  otherwise 
he  is  disqualified. — People  v.  Helm.  162  Cal. 
538,  93  Pac.  99;  citing  People  v.  Weil.  40 
Cal.  268;  People  v.  Wells.  100  Cal.  227,  34 
Pac.  718;  Lombardi  v.  California  Street 
R.  R..  124  Cal.  317,  67  Pac.  66;  People  v. 
Miller.  125  Cal.  44;  67  Pac.  770:  People  v. 
Suesser.  132  Cal.  632.  64  Pac.  1095. 


21.  Same  —  Oplaloa  that  dtaqtaaliflea— 
Bvldeace  apoa  voir  dire. — Where  a  defend- 
ant on  trial  for  one  murder  is  under  public 
suspicion  of  having  committed  another 
murder,  and  a  Juror  states  on  his  voir  dire 
that  he  holds  an  opinion  touching  defend- 
ant's guilt  of  the  second  murder,  he  may 
be  asked  if.  having  an  opinion  as  to  de- 
fendant's guilt  in  the  other  instance,  he 
has  not  formed  an  adverse  opinion  towards 
defendant  in  the  case  on  trial.  The  ques- 
tion is  allowable  as  tending  to  throw  light 
on  the  Juror's  state  of  mind  as  a  basis  not 
only  for  a  challenge  for  cause,  but  also  a 
peremptory  challenge. — People  v.  Helm,  152 
Cal.    545.    93    Pac.    99. 

A«  to  eatcrtalalas  llxed  oplaloa,  see  pars. 
26-29.   this  note. 

22.  Same— Oplaloa  that  la  fooaded  apoa 
ruBior  -—  Readlair  aeirspapem,  etc.  <»-  Ifot 
dlaqaallfylair  whea. — When  the  Juror  can 
and  will,  notwithstanding  such  opinion,  act 
impartially  and  fairly  in  the  matter,  and 
render  such  verdict  as  the  evidence  in  the 
case  Justifies  and  requires;  and  this  fact 
is  made  clearly  to  appear  to  the  court  upon 
the  Juror's  examination. — People  v.  Wolff. 
182  Cal.  728,  190  Pac.  22. 

See,   also,   pars.    80-85.    this   note. 

As  to  aetnal  bias  as  arronad  for  ehalleaxe 
of  Juror  for  caaae,  see,  ante.  8  1073  and  note. 

Am  to  oplaloafl  formed  from  ramom, 
aewspaper  accoaata,  ete.,  am  dlaqaallfylag 
Jaron,  see  note  36  Am.  Dec.  529. 

23.  A  Juror  who  has  formed  a  tentative 
opinion  from  common  rumor,  or  from  read- 
ing the  newspapers,  will  usually  say  that 
it  will  require  evidence  to  change  that 
opinion.  That  fact  is  not  incompatible 
with  ability  to  disregard  such  opinion  en- 
tirely in  weighing  the  evidence  and  to 
render  a  verdict  solely  upon  that  evidence. 
This  psychological  fact  Is  recognized  by  the 
legislature  in  the  above  section,  and  the 
section  enacted  to  avoid  the  necessity  of 
sustaining  challenges  for  actual  bias  in 
such  cases.  The  effect  of  the  above  sec- 
tion is   that  such  a  state  of  mind  does  not 
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disqualify  the  Juror,  if,  notwithstandinff 
such  mental  condition,  he  can  and  will  act 
impartially  and  fairly  in  the  case. — State 
V.  Wolff,  182  Cal.  728,  190  Pac.  22. 

24.  Saate— Provlaee  of  conrt— ShowSiiK 
repaired. — ^When  It  is  made  to  appear  that 
a  prospective  juror  has  an  opinion,  it  is 
for  the  trial  court  to  determine  whether 
such  opinion  is  one  that  disqualifies,  and  it 
must  affirmatively  appear  to  the  satisfac- 
tion of  the  court,  not  only  that  the  opinion 
is  founded  upon  public  rumor,  or  statements 
in  the  public  press,  or  common  notoriety, 
one  or  all  three,  as  sources  thereof,  but 
also  that  the  Juror  can  and  will  lay  aside 
such  opinion,  and  that  he  will  act  with 
strict  fairness  and  Impartiality.  Failinsr 
which,  in  either  particular,  the  opinion 
must  be  treated  as  one  that  disqualifies. — 
People  V.  Helm,  152  Cal.  586,  93   Pac.  99. 

2B.  Doubt  In  mind  of  trial  Jadffc  after 
examination  of  Juror,  or  other  evidence,  as 
to  whether  or  not  the  Juror  can  and  will 
discard  his  opinion  and  fairly  and  impar- 
tially try  the  case  should  be  resolved 
agralnst  the  Juror  and  he  should  be  excused. 
— People  V.  Ruef,  14  Cal.  App.  576,  114 
Pac.  54. 

ae.  EntertalalBiT  flzed  opinion  that  de- 
fendant is  gruilty  would  seem,  under  present 
statute,  to  be  sufficient  to  sustain  chal- 
lenge, unless  court  finds  something:  else, 
to  wit,  that  Juror  can  and  will  neverthe- 
less act  fairly  and  Impartially  on  matters 
to  be  submitted  to  him.  Court  is  not  bound 
to  take  simple  statement  of  Juror  on  these 
matters,  but  counsel  have  rigrht  to  make 
such  inquiry  as  will  bring:  out  force  and 
character  of  conviction. — ^People  v.  Brown, 
72   Cal.    890,   893,    14   Pac.   90. 

As  to  opinion  that  dtaqnallflea,  see  pars. 
21-23.    this   note. 

27.  Where  statements  of  Juror  war- 
ranted court  in  finding:  that  he  had  formed 
and  still  had  opinion  that  defendant  was 
not  g:ul]ty;  that  such  opinion  was  not  based 
on  public  rumor,  common  notoriety,  or 
statements  of  newspapers;  that  It  would 
require  considerable  proof  to  chang:e  the 
opinion,  though  he  would  try  to  act  fairly 
and  Impartially  In  case  and  thoug:ht  he 
could  do  so,^-chalIenge  for  cause,  on  part 
of  prosecution,  was  properly  allowed.— 
People  V.  Fultz,  109  Cal.  258.  269,  41  Pac. 
1040.  See  People  v.  Wells.  100  Cal.  227, 
34  Pac.  718;  People  v.  Landis,  189  Cal.  426, 
429.   73   Pac.   153. 

28.  This  section  requires  affirmative 
showing:  to  court  that  Juror's  opinion  was 
based  on  public  rumor,  common  notoriety, 
or  statements  from  public  Journals. — Peo- 
ple V.  Wells,  100  Cal.  227,  229,  84  Pac.  718; 
People  V.  Miller,  125  Cal.  44,  46.  57  Pac.  770. 

29.  Where  Juror  testified  that  he  had 
heard  what  purported  to  be  statement  of 
facts  from  different  persons,  and  believed 
such  statements  from  character  of  men 
who  g:ave  them,  and  he  had  formed  opinion, 
and    still    retained    same    opinion,     which 


would  require  evidence  to  chang:e,  but  also 
testified  that  he  would  not  be  willing:  to 
act  on  his  opinion,  and  could  not  decide 
on  g:uilt  or  Innocence  of  accused  without 
hearing:  evidence  at  trial,  and  that  he 
would  and  could  decide  case  impartially 
and  without  reference  to  what  he  ha4 
heard,  and  reports,  not  being:  made  under 
oath,  would  not  welg:h  in  his  mind  ag:ainst 
testimony  of  witnesses  given  under  oath, 
challenge  for  Implied  bias  was  properly 
disallowed. — People  v.  King,  27  Cal.  507, 
509,   87  Am.   Dec.    95. 

30.  Impression  or  opinion  entirely 
fonndjed  on  public  mnior  and  statements 
In  pnblle  Joomals. — Where  Juror  could  and 
would  act  Impartially  and  fairly  on  mat- 
ters to  be  submitted  to  him,  disallowance 
of  challenge  for  actual  bias  proper. — Peo- 
ple V.  Collins,  105  Cal.  504,  511,  39  Pac.  16; 
People  V.  Owens,  123  Cal.  482,  487.  56  Pac. 
251;  People  v.  Ochoa.  142  Cal.  268,  272.  75 
Pac.  847;  People  v.  Nunley,  142  Cal.  441. 
445.  76  Pac.  45;  People  v.  Sowell,  145  Cal. 
292,  298,  78  Pac.  717;  People  v.  Warner,  147 
Cal.  546,  82  Pac.  196.  See  People  v.  Mc- 
Cauley,  1  Cal.  879,  384;  People  v.  Cottle.  6 
Cal.  227;  People  v.  Williams,  17  Cal.  142. 
146;  People  v.  Mahoney.  18  Cal.  180.  187; 
People  V.  Brotherton.  48  Cal.  530.  581;  Peo- 
ple V.  Brown,  59  Cal.  345,  354;  People  v. 
Cochran,  61  Cal.  548,  558. 

See,  also,  pars.  22,  28,   this  note. 

31.  And  where  opinions  so  formed  were 
not  unqualified,  but  were  subject  to  removal 
by  evidence. — People  v.  Sowell,  145  Cal. 
292,  298,  78  Pac.  717.  See  People  v. 
Mahoney,  18  Cal.  180,  187;  People  v.  Brown, 
59  Cal.  845.  354;  State  v.  Davis,  14  Nev. 
439.    450. 

32.  Where  there  was  never  any  real 
confiict  about  occurrences  at  time  of  homi- 
cide, and  newspaper  reports  thereof  were 
not  denied,  opinions  formed  by  Juror,  and 
based  upon  rumor  and  such  reports,  were 
sufficient  to  constitute  bias. — People  v. 
Suesser,  132  Cal.  681,  635,  64  Pac.  1095. 

33.  Where  Juror  had  stated  that  he  had 
read  accounts  of  case  in  paper,  and  pre- 
sumed that  there  must  be  some  evidence 
against  defendant  from  fact  that  he  was 
arrested  and  held  for  trial  by  magistrate, 
but  that  he  had  formed  no  opinion  regard- 
ing merits  of  case,  and  he  had  no  prejudice 
or  bias  regarding  It,  and  would  give  de- 
fendant benefit  of  any  reasonable  doubt, 
he  was  not  disqualified. — People  v.  Warner, 
147  Cal.  546,  82  Pac.  196,  198. 

34.  Challenges  by  the  defendant  to 
Jurors  for  cause,  who  testified  that  they 
had  formed  opinions  from  rumors  and 
newspaper  reports,  which  it  would  require 
evidence  to  remove,  but  that  they  would, 
if  sworn  as  Jurors,  set  aside  their  opinions 
and  be  influenced  solely  by  the  evidence  of 
the  law,  and  would  require  the  prosecution, 
by  the  evidence,  to  prove  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt,  or 
they    "would    vote    to    set    him    free,"    not 
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Bhowlngr  that  the  Jurors  were  disqualified, 
were  properly  disallowed.  —  People  v. 
Broyini,  148  Cal.  743,  746,  84  Pac.  204.  See 
People  V.  Owens,  123  Cal.  482,  56  Pac.  251; 
People  V.  Miller,  125  Cal.  44,  57  Pac.  770. 

35*  Same^lB  proaccvtlon  for  ni«rder» 
alleged  to  1uit«  becM  committed  In  coa- 
•plracT^  to  etieet  escape,  statement  by  Juror, 
In  his  examination,  that  he  had  opinion 
that  there  must  have  been  agrreement  or 
conspiracy  in  regard  to  escape,  and  that 
killing  was  done  while  carrying  out  such 
conspiracy,  and  that  It  would  require  evi- 
dence to  remove  such  opinion,  does  not 
render  Juror  disqualified,  where  such 
opinions  were  founded  on  common  rumor 
and  statements  in  public  Journals,  and  he 
had  no  opinion  as  to  gruUt  or  innocence  of 
defendant  or  as  to  whether  or  not  he  was 
eneragred  in  conspiracy. — People  v.  Murphy, 
147   Cal.   602,   80   Pac.   709,   710. 


SO.  Reading  cvSdcaec — Not  diaqaallfy- 
las*  ^rhen. — Mere  reading  in  public  Journal 
of  what  purports  to  be  the  evidence  even 
by  question  and  answer  does  not  of  Itself 
disqualify  a  Juror  and  in  such  case  Judgr- 
ment  of  the  trial  court  upon  the  opinion 
of  the  Juror  is  conclusive. — People  v.  Ruef, 
14   Cal.   App.    576.    114   Pac.   64. 

S7.  StatcBiCBta  by  third  penioB— Opinion 
baaed  on. — Where  It  appears  that  a  man 
called  Into  the  Jury-box  has  an  opinion 
respectinsT  the  defendant's  gruilt,  based  In 
part  upon  statements  of  purported  facts 
relating  to  the  alleged  crime  made  to  him 
by  individuals  it  must  be  shown  in  order 
that  this  section  may  apply  that  the  per- 
sons who  stated  the  supposed  facts  or 
expressed  strong  belief  In  the  defendant's 
guilt,  were  not  witnesses  or  Interested  per- 
sons or  that  they  were  not  so  understood 
to  be  by  the  man  under  examination. — 
People   V.  Loper,    169   Cal.   6,   112   Pac.   720. 


§1077.    EXCEPTIONS  TO  CHALLENGE,  AND  DENIAL  THEREOF.    The 

adverse  party  may  except  to  the  challenge  in  the  same  manner  as  to  a  chal- 
lenge to  the  panel,  and  the  same  proceedings  must  be  had  thereon  as  are  pre- 
scribed in  section  ten  hundred  and  sixty-one,  except  that  if  the  exception  be 
allowed  the  juror  must  be  excluded.  The  adverse  party  may  also  orally  deny 
the  facts  alleged  as  the  ground  of  challenge. 

History:     Enacted  February  14,  1872,  re-enactment  of  S  350  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  250. 

1.     Allowance    of    cfcallense— Can   not   be  as    ground    of   challengre. — People    ▼.    Coch- 

reviewed,    when    no    exception    was    Inter-  ran,    61    Cal.    648,    649.      See    Territory    v. 

posed   bV   defendant  to  challenge   to  Juror,  Bryson,  9  Mont.   32,  38,   22  Pac.  147. 
and    there   was   no   denial   of   facts   allegred 


§1078.     TRIAL  OF  CHALLENGE.    If  the  facts  are  denied,  the  challenge 
must  be  tried  by  the  court. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  351  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  250;  amended  March  30,  1874,  Code 
Amdts.  1878-4,  p.  448. 


1.  Trial — After  challenge  for  implied  bias  is 

by  court. 

2.  Same — What  constitutes. 

See,  also,  ante.   S  1063  and  note. 

1.  Trial — After  ckallenfre  for  Implied 
blaa  l«  by  co«rt. — People  v.  Reynolds,  16 
Cal.    128.    133. 

2.  Same  —  'What  constltatea.  —  Where, 
upon  examination  of  Jurors  as  to  their 
qualifications  to  sit,   they   stated   that  they 


entertained  conscientious  scruples  which 
would  preclude  them  from  finding:  defend- 
ant fiTuilty,  and  challennre  on  that  ground 
was  interposed,  defendant,  by  stating:  that 
he  "denied  the  facts,"  did  not  render  allow- 
ance of  such  challengre  erroneous  without 
trial  of  issue  raised  by  denial,  since  such 
examination  was  substantially  trial,  and 
defendant  did  not  ask  to  re-examine  Jurors 
or  offer  any  additional  testimony. — People 
V.  Abbott,  2  Cal.  Unrep.  383,  4  Pac.  769,  770. 


§  1079.    TRIERS,  HOW  APPOINTED.     [Repealed.] 

History:  Enacted  February  14,  1872,  re-enactment  of  §  352  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  250;  repealed  March  30,  1874,  Code 
Amdts.  1873-4,  p.  443. 

§  1080.    OATH  OF  TRIERS.     [Repealed.] 

History:  Enacted  February  14,  1872,  re-enactment  of  §  353  Criminal 
Practice  Act  1851.  Stats.  1851,  p.  250;  repealed  March  30,  1874,  Code 
Amdts.  1873-4,  p.  443. 

1074 


Tit.  Til,  ch.  I.] 


TRIAL  OF  CHALLESNGE^RLTLEIS  OF  I3VIDISNCB. 


§91081,1062 


§  1081.    JUROR  CHALLENGED  MAY  BE  EXAMINED  AS  A  WITNESS. 

Upon  the  trial  of  a  challenge  to  an  individual  juror,  the  juror  challenged  may 

be  examined  as  a  witness  to  prove  or  disprove  the  challenge,  and  must  answer 

every  question  pertinent  to  the  inquiry. 

History:     Enacted  February  14,  1872,  re-enactment  of  $  354  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  250. 

§  1082.  RULES  OF  EVIDENCE  ON  TRIAL  OF  CHALLENGE.  Other  wit- 
nesses may  also  be  examined  on  either  side,  and  the  rules  of  evidence  appli- 
cable to  the  trial  of  other  issues  govern  the  admission  or  exclusion  of  evidence 
on  the  trial  of  the  challenge. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  355  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  250. 


TRIAL  OP  CHALLENGE— RULES  OP 
EVIDENCE. 

1.  Allowance  of  challenge  by  triers. 

2.  Burden    of   establishing   incompetency 

of  juror. 
3,4.  Disallowance — Not   subject   to   review. 
6.  Examination  on  voir  dire  before  chal- 
lenge for  cause. 

6.  Purther  examination. 

7.  Objections  to  evidence. 

8, 9.  Questions  on  examination. 

10.  Same — As  to  credibility  of  Chinaman. 

11.  Same — As  to  credibility  of  defendant. 

12.  Same— As  to  effect  of  plea  of  guilty 

of  co-defendant. 

13.  Same — As  to  number  of  murder  cases 

tried  by  juror. 

14.  Same — As  to  oath  prejudicial  to  for- 

eigners. 

15.  Same— As  to  prejudice  against  class  to 

which  party  belonged. 

16.  Same — As  to  right  to  take  law  into  his 

own  hands. 
17-19.  Same  — As    to    whether    opinion    was 
favorable  to  defendant. 

20.  Same — As  to  unqualified  opinion. 

21.  Same — Hypothetical  questions. 

22.  Review  of  order  denying  challenge. 
23,24.  Same — Decision   on   challenge   for  ac- 
tual bias  is  reviewable. 

25,  26.  Same— Whether  state  of  mind  of  juror 
was  such  as  to  constitute  actual  bias 
is  question  of  fact. 

27,  28.  Same — Where  evidence  is  conflicting. 

An    to    trial    of    rhallenice    to    panel,   see, 
ante,    S  1063    note. 

Aa  to  trial  of  challenice  to  special  venire, 

siee.   ante.   8  10«4,   note  pars.   16-28. 

1.  Allowance  of  challenge   br   triers. — It 

does  not  follow  because,  as  conclusion  of 
law.  Juror  Is  not  disqualified  by  existence 
of  certain  facts  that  triers  may  not  reject 
him. — People  v.  Reynolds,  16  Cal.  128,  184. 

2.  Borden    of   establlshlnir   Incompetency 
of  Joror  is  upon  defendant;  he  is  presumed 


to  be  competent  until  his  incompetency  is 
afllrmatively  established. — People  v.  Broth- 
erton,   47  Cal.  388,   896. 

Am  to  bnrden  of  proof,  see  note  36  Am. 
Dec.   634. 

S.     Dlsallowance^Not  anbject   to   review. 

— Disallowance  of  challenge  for  cause  not 
subject  to  review. — People  v.  Ward,  77  Cal. 
113,  19  Pac.  373.  See  People  v.  Fons  Ah 
Sing:,  70  Cal.  8,  11,  11  Pac.  323;  Territory 
V.   Evans,  2  Idaho  627,  631,   23   Pac.   232. 

See,   also,   par.  22,   this  note. 

As  to  decision  on  challenire  tor  actval 
bias  belniT  reviewable,  see  pars.  23,  24,  this 
note. 

4.  Parties  to  action  have  ri^ht  to  hav» 
cause  tried  by  impartial  Jury,  but  this  does 
not  give  right  to  have  it  tried  by  any  par- 
ticular Jurors. — Asevado  v.  Orr,  100  Cal. 
293,  300,  34  Pac.  777.  See  People  v.  Stewart. 
7  Cal.  140,  144;  People  v.  Arceo,  32  Cal. 
40;  People  v.  Collins,  105  Cal.  604,  511,  39 
Pac.  16;  People  v.  Lee,  1  Cal.  App.  169,  61 
Pac.  969,  970;  People  v.  Searcey,  121  Cal. 
1,  8,  41  L.  R.  A.  157,  53  Pac.  359, 

5.  Kxanlnatlon  on  voir  dire  before 
challenge  for  cansc  is  proper,  and  hence 
refusing:  to  permit  such  examination  was 
reversible  error,  it  having:  result  of  com- 
pelling: defendant  to  challeng:e  Juror  in 
order  to  have  his  right  to  sit  investigated 
and  thus  prejudicing  Juror  against  the  de- 
fendant.— People  V.  Backus,  5  Cal.  275,  277. 

«.  Furtber  exanination  of  Jurors  who 
had  stated  that  they  entertained  conscien- 
tious scruples  against  conviction  where 
penalty  was  death  was  properly  refused. 
— People  V.  Goldenson,  76  Cal.  828,  346,  19 
Pac.  161;  People  v.  Collins,  106  Cal.  504, 
512.    39   Pac.   16. 

As  to  exanination  of  Jaror,  see  note  23 
Am.   Dec.   128. 

7.  Objections  to  evidence. — Where  no 
objections  were  taken  to  omission  or 
rejection  of  evidence,  or  to  any  of  the 
proceedings  on  challenge  to  Juror  for  actual 
bias,  decision  of  challenge  by  lower  court 
is  final. — People  v.  Vasquez,  49  Cal.  560. 
562.  See  People  v.  Talng,  53  Cal.  602,  603: 
People    V.    Goldenson,    76    Cal.    328,    346,    19 
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Pac.  ICl;  SUte  t.   Hlnff,   16  Nev.   807.   309; 
State  V.  Gray.  19  Nev.  S12,  218,  8  Pac.  456. 

8.  ^veatloM  on  ezaatlBatloa« — In  order 
to  arrive  at  condition  of  person's  mind 
'«rho  is  offered  as  Juror,  party  is  permitted 
(o  ask  of  person  himself  questions,  answers 
to  which  may  tend  to  show  whether  he 
was  prejudiced  or  not  in  cause  which  he 
;s  about  to  undertake  to  decide. — People  v. 
Reyes,  5  Cal.  347,  349. 

9.  Conflnins:  examination  of  Jurors  to 
question  whether  Juror  could  or  could  not 
try  case  and  render  verdict  under  law  as 
declared  by  court  and  upon  evidence 
adduced  on  trial  without  regard  to  any 
previously  formed  opinions,  was  erroneous, 
where  several  Jurors  were  accepted  who 
had  stated  in  decided  terms  that  they  had 
either  formed  or  expressed  an  unqualified 
opinion  as  to  gruilt  or  innocence  of  defend- 
ant, and  since,  also,  under  its  operation, 
each  Juror  was  made  Judge  of  his  own  com- 
petency, instead  of  court. — People  v.  Woods, 
29   Cal.  636,   636. 


mining  whether  to  challenge  peremptorily. 
— People  V.  Brittan,  118  Cal.  409,  412,  50 
Pac.    664. 


10.     Saate — As  to  credibility  of  ChlBaman. 

— On  examination  of  Juror  in  prosecution 
of  Chinaman,  it  is  error  to  refuse  to  permit 
Juror  to  be  asked  whether,  other  thingj 
being  equal,  he  would  take  word  of  China- 
man as  soon  as  that  of  a  white  man;  would 
he  give  his  testimony  same  credit  he  would 
give  to  story  told  by  white  man  under  same 
circumstances? — People  v.  Car  Soy,  57  Cal. 
102,  103,  followed  in  People  v.  Han  Tin, 
57   Cal.  142. 

11..    Same— As  to  eredlblllty  of  defeadant. 

— ^Where  Jurors  had  stated  on  their  exam- 
ination that  they  would  consider  testimony 
of  defendant,  if  given,  and  would  not  reject 
it  simply  because  he  .was  defendant,  it  was 
not  error  to  refuse  to  allow  question.  If 
defendant  should  himself  testify  on  some 
material  point,  and  his  testimony  was  rea- 
sonable, not  contradicted,  and  not  im- 
peached, would  he  give  It  weight—question 
being  clearly  incompetent,  it  being  im- 
proper to  ask  him  to  promise  In  advance 
to  give  weight  to  any  particular  testimony, 
either  for  or  against  defendant. — People  v. 
Warner,   147   Cal.    646,    82   Pac.   196,   198. 

12.  Same — As  to  effect  of  plea  of  gallty 
of  co-4efcBdaat< — Where  three  defendants 
were  Jointly  Indicted,  and  after  examina- 
tion of  Jury  on  their  voir  dire,  one  of 
defendants  pleaded  guilty,  and  on  re-exam- 
ination Jurors  stated  that  fact  that  one  of 
defendants  had  changed  his  plea  would  not 
prejudice  them  against  the  others,  defend- 
ant was  not  entitled  to  third  examination 
on  subsequent  challenge  of  plea  of  remain- 
ing defendant  to  guilty.  —  Wong  Din  v. 
United  States,   135  Fed.   702.   705. 

IS.  Same— As  to  aamber  of  marder  cases 
tried  by  Jnror. — ^Refusal  to  allow  defend- 
ant to  ask  Juror  how  many  murder  cases 
he  had  sat  on  as  Juror  was  not  error,  as 
It  did  not  tend  to  show  actual  bias,  and 
was  not  permissible  for  purpose   of  deter- 


tors 


14.  Same— As  to  oatb  preJadiHal  to 
forelgaers. — Refusing  to  permit  Juror  to  be 
asked,  "Have  you  at  any  time  taken  an 
oath  or  other  obligation  of  such  character 
that  it  would  cause  prejudice  in  your  mind 
against  foreigners?"— was  error. — People  v. 
Reyes,   6  Cal.  347,   360. 

16.  Same— As  to  prejadicc  agatast  class 
to  wbich  party  beloagcd. — Thus  in  civil 
case,  exclusion  of  question  whether  Juror 
was  biased  or  prejudiced  against  class  of 
citisens  commonly  called  squatters,  to 
which  party  belonged,  was  error. — Watson 
V.   Whitney,   23   Cal.   376,   379. 

15.  Same — As  to  rigbt  to  take  law  la  to 
his  owa  haads. — Question  to  Juror  on  voir 
dire.  "Do  you  believe  that  a  man  has  the 
right  to  take  the  law  into  his  own  hands 
and  thereby  commit  a  crime?"  was  properly 
allowed,  as  It  tended  to  show  whether  lie 
had  decided  case  according  to  law  and  evi- 
dence.— People  V.  Plyler,  126  Cal.  379,  381, 
58  Pac.  904. 

17.  Same— As  to  whether  oplaioa  was 
favorable  to  defeadaat. — On  challenge  for 
actual  bias,  Juror  may  be  asked  whether 
his  opinion  goes  to  question  of  guilt  or  to 
question  of  Innocence. — People  v.  Hamil- 
ton,  62  Cal.   377,   379. 

18.  Refusal  to  permit  question  as  to 
whether  opinion  of  Juror  was  adverse  to 
defendant  was  erroneous,  where  he  had 
announced  that  he  had  decided  opinion 
as  to  guilt  or  innocence  of  defendant,  but 
thought  he  could  give  defendant  a  fair  and 
Impartial  trial.— People  v.  Brown.  72  Cal 
390,  391,  14  Pac.  90;  People  v.  Kuns,  73 
Cal.  313,   314,  14  Pac  836. 

19.  Juror  on  his  voir  dire  can  not  be 
asked  whether  qualified  opinion  which  he 
had  stated  went  to  guilt  or  innocence  of 
accused,  In  order  to  enable  defendant  to 
intelligently  exercise  right  of  peremptory 
challenge. — People  v.  Hamilton.  62  Cal,  377. 
379,  distinguishing  Watson  v.  Whitney,  23 
Cal.  376,  377;  People  v.  Car  Soy,  57  Cal.  102. 

a«.     Same— As    to    vaqaallflcd    oplaioa 

Challenge  to  Juror  on  ground  that  he  had 
formed  unqualified  opinion  is  not  cause 
of  challenge  for  actual  bias,  though  It 
may  be  proved,  as  tending  to  establish 
state  of  mind  of  Juror,  but  should  be  denied 
(con.  op.). — People  v.  Cochran,  61  Cal.  648 
553. 

SI.  Same  _  Hypothetical  qaestions. — 
Where  defendant's  counsel  had  asked 
Jurors,  on  examination,  hypothetical  ques- 
tions based  on  his  theory  of  the  case,  and 
Jury  had  answered  them  favorably  to  de- 
fendant, It  was  also  permissible  for  prose- 
cution to  sUte  its  case  hypothetically,  and 
fact  that  answers  were  favorable  to  prose- 
cution is  not  ground  for  challenge. — People 
V.  Copsey,  71  Cal.  648,  649,  12  Pac.  721. 

22.  Review  of  order  dcayiajc  challenge 
to  Juror  on  ground  of  actual  bias   will  be 
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had  only  when  evidence  on  examination  of 
Juror  was  so  opposed  to  decision  of  trial 
court  that  question  becomes  one  of  law. — 
I'eople  V.  Owens.  123  Cal.  482.  487.  56  Pac. 
251.  See  People  v.  Wells.  100  Cal.  227,  34 
Pac.  718;  People  v.  Fredericks,  106  Cal.  554, 
39  Pac.   944. 

See.  also,  pars.   3,   4.   this  note. 


Saate  — -  Deelsloa  ob  ehallenflre  for 
actval  bias  la  revlew^ablc  only  on  ground 
that  evidence  is  insufHcient  to  sustain  it, 
court  also  stating  that  they  were  inclined 
to  opinion  that  decision  was  final  and  not 
subject  to  review. — Trenor  v.  Central  Pac. 
R.    Co.,   50  Cal.    222,    230. 

24.  Action  of  trial  court  in  disallowing 
challenge  for  actual  bias  is  reviewable  only 
when  evidence  adduced  was  such  as  to  show 
clearly  bias  of  the  Juror. — County  of  Mono 
V.  Flanigan,  130  Cal.  105.  108.  62  Pac.  293; 
People  V.  Chutnacut.  141  Cal.  682,  684,  IS 
Pac.  340;  Graybill  v.  De  Young,  146  Cal. 
421.  80  Pac.   618. 

25.  Same — liVhether  state  of  salad  of 
Juror  was  sveh  as  to  eonstltotc  actval  bias, 
is    question    of   fact    to    be    determined    by 


court. — People  v.  Wells,  100  Cal.  227,  229, 
34   Pac.   718. 

26.  Question  presented  or  determination 
by  challenge  for  actual  bias  is  question  of 
fact,  and  if  court  comes  to  wrong  conclu- 
sion, it  is  not  error  of  law,  but  error  only 
in  finding  of  facts. — Trenor  v.  Central  Pac. 
R.   Co.,    50    Cal.   222,    230. 

27.  Same^^Vhere  evidence  is  conlllctlnfr 

as  to  whether  Juror  was  disqualified  on 
ground  of  actual  bias,  decision  of  trial  court 
will  not  be  reviewed. — People  v.  Evans,  124 
Cal.  206,  310.  56  Pac.  1024,  following  People 
V.  Fredericks,  106  Cal.  654,  559,  39  Pac.  944: 
People  V.  McFarlane,  138  Cal.  481,  490,  61 
L.  R.  A.  246,  71  Pac  568.  72  Id.  48;  Wil- 
liams V.  United  States,  35  C.  C.  A.  369,  93 
Fed.   396,    402. 

"^8.  It  is  exclusive  province  of  trial  court 
to  determine  competency  of  Jurors;  where 
evidence  on  question  of  prejudice  is  con- 
tradictory, to  determine  what  credit  should 
be  given  to  it. — People  v.  Sowell,  146  Cal. 
292,  299,  78  Pac.  717.  See  People  v.  Fred- 
ericks, 106  Cal.  554,  559,  39  Pac.  944; 'People 
V.  Scott,  123  Cal.  434,  435.  11  Am.  Cr.  Rep. 
690,    56  Pac.  102. 


§  1083.    DECISION.    The  court  must  allow  or  disallow  the  challenge,  and 

its  decision  must  be  entered  in  the  minutes  of  the  court. 

History:  Enacted  February  14,  1872,  re^nactment  of  S  356  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  250;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  443. 


1.  Error  of  eo«rt  In  denyflnir  eluilleaire 
for  canae,  does  not  prejudice  the  defendant 
in  those  cases  in  which  he  has  not  ex- 
hausted his  peremptory  challengres. — People 
V.   Lytle,  34  Cal.  App.  360,  167   Pac.  552. 


As  to  trial  of  clialleBire»  rnlea  of  evidence 
on,  and  review  of  declalon,  see,  ante,  |  1082 
and  note. 


§  1084.    INSTBUCTIONS  TO  TRIERS  ON  TRIAL  OF  CHALLENGE  FOR 

ACTUAL  BIAS.     [Repealed.] 

History:  Enacted  February  14,  1872,  re-enactment  with  additions  of 
S  357  Criminal  Practice  Act  1851,  Stats,  1851,  pp.  250,  251;  repealed 
March  80,  1874,  Code  Amdts.  1873-4,  p.  444. 

§  1086.    VERDICT  OF  TRIERS,  AND  ITS  EFFECT.     [Repealed.] 

History:  Enacted  February  14,  1872,  re-enactment  of  §  358  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  251;  repealed  March  30,  1874,  Code 
Amdts.  1873-4,  p.  444. 

§  1086.    CHALLENGES,  FIRST  BT  THE  DEFENDANT  AND  THEN  BY 

THE  PEOPLE.     All  challenges  to  an  individual  juror,  except  peremptory, 

must  be  taken,  first  by  the  defendant,  and  then  by  the  people,  and  each  party 

must  exhaust  all  his  challenges  before  the  other  begins. 

History:  Enacted  February  14,  1872,  re-enactment  of  §359  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  251. 


1.     TValver     of     chAllciiffe     for     ca«oe^— 

Where  Juror  had  been  called  and  examined 
first  by  prisoner  and  afterwards  by  state, 
it  was  not  error  for  court  to  refuse  to  aUow 
prisoner  to  re-examine  such  Juror,  where 
juror    had     already     stated     that    he     had 


formed  and  expressed  unqualified  opinion 
as  to  ffullt  or  innocence  of  prisoner,  at 
which  time  defense  migrht  have  examined 
him  further,  or  have  challen^red  him  for 
cause. — People  v.  Stonecifer,  C  Cal.  406,  409. 
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§1087.  OBDEB  OF  CHALLENGES.  The  challenges  of  either  parly  for 
cause  need  not  all  be  taken  at  once,  but  they  must  be  taken  separately,  in 
tha  following  order,  including  in  each  challenge  all  the  causes  of  challenge 
belonging  to  the  same  class: 

1.  To  the  panel; 

2.  To  an  individual  juror,, for  a  general  disqualification; 

3.  To  an  individual  juror,  for  an  implied  bias; 

4.  To  an  individual  juror,  for  an  actual  bias. 

History:     Enacted  February  14,  1872,  re-enactment  of  S  360  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  251. 


ORDER  OF  CHALLENGES. 

1.  Provisions  of  this  section  mandatory. 

2.  Purpose  of  section. 

8.  Subdivisions  2  and  3,  section  198,  Code  of 
CivU  Procedure. 

1.  ProvlsJoaa  of  thi»  aectlon  maBdatoir, 

and  where  the  first  objection  interposed 
was  on  the  grround  of  implied  bias,  such  an 
objection  operated  as  a  waiver  of  an  objec- 
tion that  the  prospective  Juror  was  not  on 
the  assessment  roll  of  the  county. — People 
V.   Sampo,  17  Cal.  App.  142,   118  Pac.   967. 

2.  Parpoae  of  aeetloii.  —  The  desigrn  of 
this  section  in  reference  to  the  challengre 
"for   ireneral   disqualification"    is    to    apply 


the  provisions  of  sections  198  and  191  of 
the  Code  of  Civil  Procedure,  so  far  as  they 
may  be  applicable,  in  determining  the  com- 
petency of  Jurors. — People  v.  Sampo,  17  Cal. 
App.  145,  118  Pac.  967. 

3.  Svbdivlsloiia  2  aad  3,  meettoa  Ifflt 
Code  of  Civil  Proeedure.  —  An  objection 
that  the  prospective  Juror  lacks  the  natural 
capacity  to  serve  referred  to  in  these  sub- 
divisions may  be  made  at  any  time  on  the 
voir  dire  or  the  greneral  examination,  and 
Is  not  waived  because  the  same  is  not  made 
in  the  order  required  for  general  disquali- 
fication.— People  V.  Sampo,  17  Cal.  App.  148, 
118  Pac.  967. 


§1088.    PEREMPTORY   CHALLENGES.    PARTY'S   RIGHT   TO   FULL 

PANEL.     If  all  challenges  on  both  sides  are  disallowed,  either  party,  first 

the  people  and  then  the  defendant,  may  take  a  peremptory  challenge  unless 

the  parties'  peremptory  challenges  are  exhausted;  and  each  party  shall  be 

entitled  to  have  the  panel  full  before  exercising  any  peremptory  challenge. 

History:  Enacted  February  14,  1872,  founded  on  5  361  Criminal 
Practice  Act  1851.  Stats.  1851,  p.  251;  amendment  approved  April  21» 
1919,  Stats,  and  Amdts.  1919,  p.  130. 


PEREMPTORY  CHALLENGES. 

1.  Allowisg     peremptory     challenge     before 

juror  had  been  sworn. 

2.  Same — Challenge   by   defendant — Principle 

applicable. 

3.  Permission    to    exercise    peremptory    chal- 

lenge    after     prosecution     had     passed 
jurors. 

1.  Allowing  peremptory  challenire  on 
part  of  proaecutloa  before  Jaror  had  been 
nwora  was  not  error,  thougrh  prosecution 
had  passed  panel  to  defendant  who  had 
declined  to  make  any  challenge.  The  pros- 
ecution had  not  accepted  Jurors  by  merely 
passing:  them  to  defendant  for  examination, 
nor  had  Jury  been  sworn  and  peremptory 
challenge  was  In  fact  Interposed  first  by 
people. — People  v.  McCarty,  48  Cal.  667,  559; 
People    V.   Majors,    66   Cal.   138,    148,   3    Pac. 


697,  62  Am.  Rep.  296;  Silcox  ▼.  lAnff,  78 
Cal.  118,  123,  20  Pac.  297.  See  Vance  v. 
Richardson,   110  Cal.   414,    416,    42   Pac.   909. 

a.  Same— 4?ballenice  hy  defeadaat-— Prin- 
ciple coatrola. — ^The  fact  that  defendant 
challenges  on  prosecution  passingr.  does  not 
alter  the  rule. — People  v.  Majors,  65  Cal. 
138,  148,  8  Pac.  697,  52  Am.  Rep.  295.  See, 
ante,   8  1068,   note   par.   18. 

S.  PenalaaloB  to  ezerelne  percatptory 
ebalieave  after  pronecatlon  had  panned 
Jarora»  and  defendant  had  been  called  upon 
to  exercise  his  peremptory  challenge,  was 
properly  given,  for  by  passing  Jury  to  the 
other  side  prosecution  had  not  accepted 
Jury. — People  v.  Majors,  66  Cal.  138,  148,  62 
Am.  Rep.  296,  5  Am.  Cr.  Rep.  486,  3  Pac. 
697;  People  v.  Dolan,  96  Cal.  315.  318,  31 
Pac.  107.  See  State  v.  Peel,  23  Mont.  358, 
863,   75  Am.  St  Rep.  752,  59  Pac.  169. 
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lit.  ni,  eh.  I.]    ALTBRNATB  JVRORS — CHOOSING-^RIGHTS  AND  DUTIES.  §  1080 

§  1089.  ALTERNATE  JURORS,  HOW  CHOSEN.  RIGHTS  AND  DUTIES 
OF  ALTERNATE  JURORS.  Whenever,  in  the  opinion  of  a  judge  of  a 
superior  court  about  to  try  a  defendant  against  whom  has  been  filed  any 
indictment  or  information  for  a  felony,  the  trial  is  likely  to  be  a  protracted 
one,  the  court  may  cause  an  entry  to  that  eflEect  to  be  made  in  the  minutes  of 
the  court,  and  thereupon,  immediately  after  the  jury  is  impaneled  atod  sworn, 
the  court  may  direct  the  calling  of  one  or  two  additional  jurors,  in  its  dis- 
cretion, to  be  known  as  ** alternate  jurors."  Such  jurors  must  be  drawn  from 
the  same  source,  and  in  the  same  manner,  and  have  the  same  qualifications 
as  the  jurors  already  sworn,  and  be  subject  to  the  same  examination  and  chal- 
lenges; provided,  that  the  prosecution  shall  be  entitled  to  one,  and  the  defend- 
ant to  two,  peremptory  challenges  to  such  alternate  jurors.  Such  alternate  jurors 
shall  be  seated  near,  with  equal  power  and  facilities  for  seeing  and  hearing  the 
proceedings  in  the  case,  and  shall  take  the  same  oath  as  the  jurors  already 
selected,  and  must  attend  at  all  times  upon  the  trial  of  the  cause  in  company 
with  the  other  jurors ;  and  for  a  failure  so  to  do  are  liable  to  be  punished  for 
contempt.  They  shall  obey  the  orders  of  and  be  bound  by  the  admonition  of 
the  court  upon  each  adjournment  of  the  court;  but  if  the  regular  jurors  are 
ordered  to  be  kept  in  the  custody  of  the  sheriff  during  the  trial  of  the  cause, 
such  alternate  jurors  shall  also  be  kept  in  confinement  with  the  other  jurors ; 
and  except,  as  hereinafter  provided,  shall  be  discharged  upon  the  final  sub- 
mission of  the  case  to  the  jury.  If,  before  the  final  submission  of  the  case,  a 
juror  die,  or  become  ill,  so  as  to  be  imable  to  perform  his  duty,  the  court  may 
order  him  to  be  discharged  and  draw  the  name  of  an  alternate,  who  shall  then 
take  his  place  in  the  jury-box,  and  be  subject  to  the  same  rules  and  regulations 
as  though  he  had  been  selected  as  one  of  the  original  jurors. 

History:     Enacted  March  28,  1895,  Stats,  and  Amdts.  1896,  p.  279. 
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CHAPTEE  IL 

THE  TRIAL. 

S  1093.     Order  of  trial.  i  1114. 

§  1094.    When    order   for  trial   may   be   de- 
parted from. 

§  1095.  Number  of  counsel  who  may  argue  S  1115. 
the  case  to  the  jury. 

§1096.  Defendant  presumed  innocent  until  5  1116. 
the  contrary  is  proved — Reason-  §  1117. 
able  doubt. 

§  1097.     When    reasonable    doubt    as    to    de- 
gree, he  can  be  convicted  only  of      (  1118. 
lowest. 

§  1098.     Separate  trials. 

§  1099.     Discharging   one   of  several   defend-      $  1119. 
ants  before  verdict,   that  he  may 
be  a  witness.  {1120. 

S  1100.     Same. 

§  1101.     Effect  of  such  discharge. 

§  1102.    Rules  of  evidence  in  civil  cases  ap-      1 1121. 
plicable  to  criminal  cases,  except, 
etc.  S  1122. 

S  1103.    Evidence  on  trial  for  treason. 

S  1103a.  Perjury,  how  proved.  1 1123. 

S  1104.     Evidence  on  trial  for  conspiracy. 

§  1105.  When  burden  of  proof  shifts  in  H  1124. 
trials  for  murder. 

fi  1106.     Evidence  on  a  trial  for  bigamy.  §  1125. 

§  1107.     Evidence  upon   a   trial   for   forging 

bank  bills,  etc.     Experts.  i  1126. 

S  1108.     Abortion     and     seduction,     evidence 

upon  a  trial  for.  S  1127. 

§  1109.  Evidence  on  a  trial  for  selling,  etc.,  §  1128. 
lottery  tickets. 

$  mo.    False  pretenses,  evidence  of. 

§  1111.     Conviction   can   not   be   had   on   un-       §  1129. 
corroborated  testimony  of   accom- 
plice. §1130. 

§  1112.     If  the  evidence  show  higher  offense 

than  the  one  charged,  proceedings      §  1131. 
to  be  had  thereon.     [Repealed.] 

§  1113.     Court   may   discharge   jury   when   it 
has  not  jurisdiction,  etc. 


Proceeding  if  jury  discharged  for 
want  of  jurisdiction  of  offense  com- 
mitted out  of  the  state. 

Proceeding  in  such  ease,  when  of- 
fense committed  in  the  state. 

Same. 

Proceedings  if  jury  discharged  be? 
cause  the  facts  do  not  constitute 
an  offense. 

When  evidence  on  either  side  is 
closed,  court  may  advise  jury  to 
acquit. 

View  of  premises,  when  ordered  and 
how  conducted. 

Knowledge  of  juror  to  be  declared 
in  court,  and  he  to  be  sworn  as  a 
witness. 

Jurors   may  be   permitted   to   sepa 
rate  during  trial. 

Jury  at  each  adjournment  must  be 
admonished,  etc. 

Proceedings  when  juror  becomes  un- 
able to  perform  his  duties. 

Court  to  decide  questions  of  law  aris- 
ing during  trial. 

On  trial  for  libel,  jury  to  determine 
law  and  fact. 

In  all  other  cases  court  to  decide 
questions  of  law. 

Duty  of  court  in  charging  jury. 

Jury  may  decide  in  court  or  retire 
in  custody  of  officer.  Oath  of  of- 
ficers. 

When  defendant  on  bail  appears  for 
trial  he  may  be  committed. 

If  district  attorney  fails  to  attend, 
court  may  appoint. 

When  allegations  of  embezzlement 
sustained. 


§  1093.  ORDER  OP  TRIAL.  The  jury  having  been  impaneled  and  sworn, 
the  trial  must  proceed  in  the  following  order,  unless  otherwise  directed  by  the 
court : 

1.  If  the  indictment  or  information  be  for  felony,  the  clerk  must  read  it; 
and  state  the  plea  of  the  defendant  to  the  jury,  and  in  cases  where  it  charges 
a  previous  conviction,  and  the  defendant  has  confessed  the  same,  the  clerk  in 
reading  it  shall  omit,  therefrom  all  that  relates  to  such  previous  conviction. 
In  all  other  cases  this  formality  may  be  dispensed  with. 

2.  The  district  attorney,  or  other  counsel  for  the  people,  must  open  the 
cause  and  offer  the  evidence  in  support  of  the  char^^e. 

3.  The  defendant  or  his  counsel  may  then  open  the  defense,  and  offer  his 
evidence  in  support  thereof. 

4.  The  parties  may  then  respectively  offer  rebutting  testimony  only,  unless 
the  court,  for  good  reason,  in  furtherance  of  justice,  permit  them  to  offer 
evidence  upon  their  original  case. 


Tit.  VII,  ck.  nj 


CONDUCT  OF  AND  ORDER  OF  TRIAX. 


§109S 


5.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the  jury 
on  either  side,  or  on  both  sides,  without  argument,  the  district  attorney,  or 
other  counsel  for  the  people,  and  counsel  for  the  defendant,  may  argue  the 
case  to  the  court  and  jury;  the  district  attorney,  or  other  counsel  for  the 
people,  opening  the  argument  and  having  the  right  to  close. 

6.  The  judge  may  then  charge  the  jury,  and  must  do  so  on  any  points  perti- 
nent to  the  issue,  if  requested  by  either  party ;  and  he  may  state  the  testimony 
and  declare  the  law.  If  the  charge  be  not  given  in  writing,  it  must  be  taken 
down  by  the  phonographic  reporter. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  362  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  251;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  444;  April  9,  1880,  Code  Amdts.  1880  (Pen.  C.  pt.), 
p.  21. 


CONDUCT  OF  AND  ORDER  OP  TRIAL. 
I.  In  General. 

11.  Reading    Indictment,    Etc.  —  Prior 
Convictions  (Subdivision  1). 

III.  Counsel  for  People— Right  to  Open 

Case  (Subdivision  2). 

IV.  Opening  of  Defense  (Subdivision  3). 
V.  Evidence — In  General. 

VI.  Same — Order    of    Proof — Discretion 

of  Court  to  Vary  (Subdivision  4). 

VII.  Argument  —  Conduct    of  '  Counsel 

(Subdivision  5). 
VIII.  Instructions   to   Jury    (Subdivision 
6). 

I.  In  General. 

1.  CoAduct  of  bystanders — As  to  duty 

of  court  respecting. 

2.  Same — Overawing  jury. 

3.  Construction  of  order. 

4.  Occurrences  during  trial. 

5.  Separate  trial  of  accomplice. 

6.  Separation  of  jury  for  an  innocent 

purpose. 

IL  Reading  Indictment,   Etc.— Prior  Con- 
victions (Subdivision  1). 

7.  Alias  names  of  defendant. 

8.  All  pleas  to  be  stated. 

9.  Arraignment  of  defendant — ^Plea  of 

prior  conviction. 

10.  Charge  of  prior  conviction — Admis- 

sion of  evidence  of  prior  convic- 
tion, when  reversible  error. 

11.  Constitutionality  of  provisions  as  to 

prior  conviction. 

12.  Confession    of    prior    conviction  — 

Effect  of. 
13-15.  Same  —  All    information    touching 
prior  conviction  must  be  withheld 
from  jury. 

16.  Same  —  Assault  by  convict  —  Provi- 

sion not  applicable  to. 

17.  Same — Clerk's   duty   in  reading  in- 

dictment to  jury. 


21, 


III. 


18.  Same  —  Same  —  Presumption  on  ap- 

peal. 

19.  Same — Evidence  upon  previous  con- 

viction. 

20.  Same  —  Same  —  Improper  admission 

of  evidence. 

22.  Same — ^Purpose  of  provision  of  code. 

23.  Defendant    may    plead    simply    not 

guilty. 

24.  Same — ^Withdrawal  of  plea — Discre- 

tion of  court. 

25.  '*Due  process  of  law*' — Defendant 

is  not  discriminated  against. 

26.  Failure  of  jury  to  find  on  prior  con- 

viction, when  not  erroneous. 

27.  General  verdict,  when  su£Bciont. 

28.  Pleading    prior    conviction  —  When 

essential. 

29.  Prior  convictions  —  Mutilatc<l  infor- 

mation— Inferences  as  to. 

30.  Same — When  material  issue. 

31.  Presumption   as   to   performance   of 

duty  by  clerk — In  general. 

32.  Same — Failure  of  clerk  to  read  in- 

dictment, when  omission  corrected. 

33.  Sentence  of  defendant — Where  pre- 

vious convictions  were  withdrawn. 

34.  Special  finding  of  prior  conviction — 

When  not  necessary. 

35.  Waiver  of  privilege  by  defendant — 

Cross-examination. 

m 

Counsel  for   People — Right   to  OrzN 
Case  (Subdivision  2). 

36.  Construction. 

37.  Private  counsel   permitted   to   assist 

district  attorney. 

38.  Same — "Other  counsel  for  people,'' 

construction  of. 

39.  Private    counsel    of    witness — <.'ross- 

examination  as  to  motives. 

40.  Purpose  of  opening  statement. 

41.  Bestricting  scope  of  opening  state- 

ment. 
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rv.  Opening  of  Defense  (Subdivision  3). 

42.  Insufficient  time  to  present  defense. 

43.  Opportunity   must    be   afforded    de- 

fendant. 

44.  Opening  statement — Defendant  may 

be  limited. 

45.  Same — Limiting  counsel  to  one  state- 

ment— Kequiring    him    to    confine 
himself  to  the  facts. 

46.  Presumption  of  innocence — Purpose 

of. 

47.  Same — Not  exclusive  presumption. 

48.  Right    to    appear    and    defend    bj 

counsel  —  To    what    persons    con- 
fined. 

49.  Same — ^Bight    waived    by    escaping 

from  custody. 

V.  Evidence — In  General. 

50.  Abduction — ^Evidence  of. 

61.  Accomplices  —  Admissibility      and 

sufficiency  of  evidence  of. 

52.  Acts  and  conversation  of  accused. 

53.  Admissions  of  defendant. 

64.  Burden  of  proof — Venue. 

55.  Circumstantial  evidence. 

66.  Same — ^Rule  of  Staples  Case. 

57.  Co-defendant — Evidence    of — Corpus 
.  delicti. 

58-  61.  Confessions — As  to  right  of  accused 
to  remain  silent. 

62.  Same  —  Admissibility   of  —  As   to 

whether  free  and  voluntary  a  ques- 
tion of  fact. 

63.  Same — Same — Made    while    in    cus- 

tody. 

64.  Conspiracy — Proof  of. 

65.  Contradictory     statements  —  Cross- 

examination  to  show. 

66.  Corpus  delicti — As  to  generally. 

67.  Same  —  Abortion  —  Admissions  and 

confessions. 

68.  Same — Collateral  evidence. 

69.  Demonstrative  evidence  —  Overcoat 

worn  by  defendant  when  arrested. 

70.  Deposition  of  accomplice. 

71.  Deposition  of  witness. 

72.  Declaration    in    presence    of    defen- 

dant. 

73.  Declaration  of   co-conspirator — Sub- 

sequent  to  arrest — Held  inadmis- 
sible. 

74.  Declaration  of  co-defendant. 

76.  Declarations    of    person   accused   of 
rape. 

76.  Dying  declarations. 

77.  Error  in  rejecting  evidence. 

78.  Every  killing  is  murder — Unless  de- 

fendant shows  want  of  malice,  etc. 

79,  80.  Evidence  illegally  obtained  —  Com- 
munication in  writing — ^Loss  of 
privilege, 

10S2 


101, 
103, 


108, 


113, 


115. 


117- 


81.  Same — Contrary  rule,  shield  of  "prixi- 

lege  never  laid  aside. 

82.  Evidence     of     confession  —  Threats 

and  intimidation. 

83.  Evi<lence   of    defendant's    voluntary 

statement. 

84.  Evidence  of  distinct  crime. 

85.  Expert — Testimony    of,    not    error, 

when. 

86.  Plight— Evidence  of. 

87.  General      objection   —   Insufficient, 

when. 

88.  Identity  —  Motive    peculiarly    ma- 

terial. 

89.  Impeachment  of  witness — Contradic- 

tory statements. 

90.  Same — Hostility  of  witness. 

91.  Inconsistent  defenses — Right  to   in- 

terpose. 

92.  Independent  offense — ^Proof  of. 

93.  Insanity,    proof    of — Plea    of    self- 

defense. 

94.  Killing— Proof  of. 

95.  Leading  question. 

96.  Motive — Always  material. 

97.  Same — ^In  grand  larceny. 

98.  Same — Proof  of  by  collateral  matter 

to  defendant's  prejudice. 

99.  Same — ^When  unimportant. 

00.  Murder  —  Admissibility  of  evidence. 
02.  Same — Insanity  as  a  defense. 

04.  Same — Self  defense. 

05.  Opinion  of  witness — Admissibility  of 

— Discretion  of  court. 

06.  Same — As  to  conclusion  of  another 

person. 

07.  Same — Effect  of  certain  instraments 

upon  parts  of  body. 

09.  Same — Handwriting. 

10.  Same — Sanity     of     prisoner — Testi- 

mony of  state  warden. 

Oa.  Same — Testimony  as  to  matters  of 
special  knowledge. 

11.  Same  —  Testimony    of    examining 

physician. 

12.  Other  offenses — The  general  rule. 

14.  Same — Other  similar  transactions  ad- 
missible to  show  intent. 

16.  Photographs  —  Admissibility    of    in 
evidence. 

20.  Res  gestae — ^As  to  generally. 

21.  Same — Irrelevant  answer. 

22.  Robbery — As  to  evidence  admissible. 

23.  "Technical  objections  "—As  to  what 

are. 

24.  Weight  and  sufficiency — Attempt  to 

commit  crime. 

25.  Same— Insanity  m  defense. 

26.  Same — Testimony  of  accused. 
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VI.  Evidence — Ordeb  of  Proop — Discretion 
OF  CJouRT  TO  Vary  (Subdivision  4). 

127- 129.  Ab  to  order  of  trial — Construction 
of  subdivision  4. 

180- 133.  Conduct  of  cause — Order  of  proof. 

L34.  Conspiracy. 

L35.  Court  not  required  to  state  any  rea- 
sons. 

36.  Departure  from  form   as  made  of 
presenting  issue. 

37.  Same — ^Bule  prescribed  in  section  not 
mandatory. 

38.  Same  —  Rebuttal  —  Support  of  evi- 
dence for  prosecution. 

39.  Offer  made  to  present  evidence. 

40.  Becalling  witness  for  further  cross- 
examination. 

41.  Beopening  cause. 

42.  Bule  as  to   order   of   evidence  not 
mandatory. 

43.  Witness — Impeachment  of. 


VII. 


149- 
152- 
156, 


169, 


175, 
177, 


Arouioent  —  Conduct     of     Counsel 
(Subdivision  5). 

44.  Absence  of  jury  from  court. 

45.  Misconduct    of    counsel  —  Argument 

of  district  attorney. 

46.  Same — Alluding   to    female   witness 

as  of  negro  extraction. 

47.  Same  —  Alluding    to    prevalence    of 

crime. 

48.  Same — ^Allusion  to  defendant's  pres- 

ent sanity. 

51.  Same — Allusions  to  other  offenses. 
55.  Same — Asking  improper  questions. 

57.  Same — Same — Limitation  of  rule. 

58.  Same — Asking  witness  if  he  had  not 

been  arrested. 

59.  Same — ^Belief  concerning  defendant. 

60.  Same — Challenging  attorney  for  de- 

fendant to  explain  facts. 

61.  Same — Charging  defendant  with  liv- 

ing  off    earnings    of   prosecuting 
witness. 

68.  Same— <k>mmenting   upon   character 

and  extent  of  punishment.  197, 

63.  Same — Commenting  upon  incompe- 
tent evidence  while  urging  its  ad- 
mission. 

.64.  Same  —  Commenting  upon  personal 
appearance  of  defendant. 

.65.  Same  —  Defendant's  right  violated, 
when. 

66.  Same — ^Denouncing    motives    of    de-     202, 
fendant. 

67.  Same — ^Denouncing  theory  of  defense 
and  credibility  of  defendant. 

,68.  Same — Derogatory  remarks  concern-      205, 
lag  witness. 

70.  Same — ^Discretion  of  court. 

71.  Same — ^Exception  must  be  taken. 
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72.  Same — Expression  of  wish  to  prove 
defendant's  character. 

73.  Same  —  Extravagant,  vituperative 
epithets  against  defendant. 

74.  Same  —  Failure  of  co-defendant  to 
testify — Commenting  upon. 

76.  Same  —  Failure  of  defendant  to 
testify — Commenting  upon. 

78.  Same — ^Failure  to  call  witness — Com- 
menting upon. 

79.  Same — Failure  to  deny  certain  state- 
ments— Commenting  upon. 

80.  Same  —  Failure  to  testify  before 
coroner — Commenting  upon. 

81.  Same  —  Ill-timed  recrimination  be- 
tween district  attorney  and  coun^ 
sel  for  defendant. 

82.  Same — Illustrating  argument  by  use 
of  meter-box. 

83.  Same — Improper  comments  upon  evi- 
dence. 

84.  Same — Impanelment  of  jury  —  Ee- 
marks  during. 

85.  Same— Inadvertent  allusion  to  alias 
name  of  defendant. 

86.  Same — Inter jectional  remarks. 

87.  Same — Interposing  .mere  technical 
objections. 

88.  Same — ^Jurors  drinking  liquors  at  ex- 
pense of  district  attorney. 

89.  Same — Making  remarks  during  trial, 
unjustly  injurious  to  defendant. 

90.  Same — Matters  of  common  knowl- 
edge and  historical  facts. 

91.  Same — Mere  expression  of  opinion. 

92.  Same — Misconduct  can  not  be  re- 
viewed on  appeal. 

93.  Same  -^  Motion  for  acquittal  not 
proper  remedy. 

94.  Same  —  Motion  for  new  trial  no 
remedy. 

95.  Same — New  trial  may  be  granted 
for  misconduct  of  district  attor- 
ney. 

96.  Same  —  Objectionable  conduct  on 
part  of  counsel. 

98.  Same — Opening  statement  —  Defec- 
tiveness of. 

99.  Same  —  Same  —  Stating    improper 

facts. 

200.  Same — Pointing  finger  at  defendant. 

201.  Same — ^Prior  conviction  —  Reference 

to,  by  district  attorney  in  argu- 
ment. 

203.  Same — Same — ^Where 

tion  is  admitted. 

204.  Same — Proposing  to  read  paper  not 

in  evidence. 

206.  Same — Reading  law  books  to  jury. 

207.  Same — ^Reading  instructions  of  court. 

208.  Same — ^Reading  opinion  of  supreme 

court  to  jury. 
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209.  Same — ^Beading  stenographer's  notes 

to  jury. 

210.  Same  —  Referring    to    defendant's 

family. 

211.  Same — Referring   to   evidence   ruled 

out. 

212.  Same — Referring  to   improper   rela- 

tions between  defendant  and  wife 
of  deceased. 

213.  Same— Referring    to    prevalence    of 

crime. 

214.  Same — ^Referring  to  well-known  his- 

torical incidents. 

215.  Same — Reflections  upon  defense. 

216-  220.  Same — Remarks  made  by  district  at- 
torney— In  general. 

221.  Same — Same — Outside  issues  of  case. 

222.  Same — Requesting  bystanders  to  re- 

tire. 

223.  Same— Repeating  offer   of   evidence 

after  disallowed. 

224.  Same — ^Repeating  question  to  which 

objection  has  been  sustained. 

225.  Same  —  Statement   of  incriminating 

facts  as  basis  of  argument. 

226.  Same — Unfounded  argument  of  dis- 

trict attorney. 

227.  Same  —  Unwarranted    comments    of 

district  attorney. 

228.  Same — Using  bad  language. 

229,230.  Same — ^Views  and  conclusions  from 
evidence. 

231.  Same — Zeal  of  counsel. 

232.  Opening  of  argument  —  Waiver  by 

district  attorney — Right  to  close. 

VIII.  Instructions    to    Jury    (Subdivision 
6). 

233.  Order  of  argument — District   attor- 

ney to  open. 

234.  Same — No  reason  to  be  given. 

235.  Same — Order   requiring   counsel    for 

defendant    to    open    and    to   close 
argument. 

236.  Same— Rule  under  Criminal  Practice 

Act. 

237,  238.  Same — Special   counsel   for  prosecu- 
tion. 

239.  Same— The  argument  of  prisoner's 
counsel. 

2-10.  Private  counsel  may  be  employed  to 
assist  district  attorney. 

241.  Time  for  argument — Limiting. 

242.  Same — Abnse  of  discretion. 

243.  Same — Additional  counseL 
244,  245.  Same — Capital  cases. 

I.     IN  GENERAL,. 

A«    to    constmctlon    yn-iih    other    sectloaa, 

see,  ante.   9  1025  and  note. 

As  to  rlteht  of  court  darlnic  trial  to  order 
defendant  oat  on   ball  Into  actniil  custody, 

see  note  Ann.  Cas.    1912D.,   p.    211. 
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1.  Condact  mt  bystanders — Daty  of  coart 
respectlns^-While  the  courts  can  not  and 
do  not  desire  to  control  public  sentiment 
as  to  the  merits  of  a  cause,  they  are  re- 
quired to  see  that  such  public  sentiment 
Is  not  expressed  to  or  in  the  presence  of 
the  jury  In  such  a  way  as  to  be  likely  to 
influence  their  determination.  —  People  v 
Fleming:,   166  Cal.  867,   186  Pac.   2§1. 

2.  Same  —  OTcrairiniir  Jory.  —  A  trial 
court  should  take  every  precaution  to  pre- 
vent anything  by  which  the  Jury  may  be 
overawed,  or  their  minds  influenced,  by  an 
atmosphere  surcharged  with  hostility  or 
partiality.— People  v.  Fleming.  166  Cal.  357. 
136  Pac.  291,  approving  State  v.  Weldon  91 
S.  C.  40,  39  L.  n.  A.    (N.  S.)   607.  74  S.   E.' 45. 

8.  Conntriicttoa  of  order.— Where  an 
order  is  made  not  purporting  to  be  under 
this  section  that  the  sheriff  take  charge  of 
the  Jury  while  retiring,  and  such  order  is 
construed  and  acted  upon  by  the  court  and 
all  the  parties  as  applying  only  to  '  the 
recess  taken  In  the  middle  of  the  day  or 
at  the  noon  hour  and  not  to  other  recesse* 
separation  of  the  Jury  at  such  other  times 
is  not  such  error  as  will  occasion  a  re- 
versal, especially  where  It  is  shown  that 
the  defendant  was  In  no  wav  prejudiced 
thereby.— People  v.  Maughs.  8  Cal.  App.  107  ' 
114,  96  Pac.  407. 

4.  Occurrences    diirlnjr    trial— Juror    can 

not  during  progress  of  the  trial  disqualify 
himself  by  going  to  the  Judge  and  telling 
him  that  by  reason  of  occurrences  happen- 
ing during  the  time  of  the  trial  he  did  not 
think  he  could  be  fair  and  impartial  and 
asking  to  be  excused  from  further  duty — 
People  v.  Ruef.  14  Cal.  App.  876.  114  Pac.  54. 

5.  Sepamte     trial    of    accoMpIlce.  ~  The 

privilege  of  refusal  to  testify  against  one's 
self  is  personal,  and  can  not  be  claimed  in 
behalf  of  an  accomplice  tried  separately 
under  the  provisions  of  this  section,  where 
the  usual  cautions  are  given.— People  v 
Barnnovlch,   16  Cal.  App.   430,   117  Pac.   572.' 

6.  Separation  of  Jnry  for  an  Innocent 
purpose  after  being  ordered  in  custody  of 
the  sheriff  under  this  section  where  it  is 
shown  that  the  separated  Juror  was  in 
charge  of  an  officer  during  the  time  of 
separation  and  that  no  communication  re- 
yarding  the  case  was  had  by  or  with  him 
at  said  time  and  th.it  the  defendant  was  in 
no  way  prejudiced  thereby  is  not  ground 
for  a  new  trial  and  not  misconduct  roquir- 

I^k/.T"^    ^^^^^'    ^"^^    ^«    ^«    described    in 
subdivision    3    of    section    1181.-People    v 
Emmons.  7  Cal.  App.  685,  694.  95  Pac    lOOs! 
As    to    separation    of    Jury    dnrlns    trial. 
generally,   see   60   Am.   Rep.    73-75. 

II.   READING  INDICTMENT,   ETC  — PRTOW 
CONVICTIONS.      (SUBDIVISION  l!) 

7.     Alias  naates  of  defendant.— While,  for 

most  purposes,  the  need  and  use  of  charg 
Ing    alias   are    done   away   with,    it   la   still 
proper    in    some    instances,    such    as    where 
•^n  indictment  charged  defendant  with  con- 
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viction  of  prior  offenses,  eight  In  number, 
each  under  a  different  name,  and  for  pur- 
pose of  Identifying  defendant  as  the  person 
who  had  suffered  such  convictions,  use  of 
alias  was  not  only  permissible,  but  proper. 
—People  V.  Maroney.  109  Cal.  277,  281,  41 
Pac.   1097. 

8.  All  plcM  to  be  ■<■€««.— It  is  the  duty 
of  the  clerk  to  state  to  the  Jury  all  the 
pleas  of  the  defendant  to  the  crime  charged 
against  him  in  the  information  before  any 
evidence  is  received,  and  failure  to  do  so 
is  error,  but  where  the  record  shows  that 
the  defendant  was  In  no  way  prejudiced  by 
such  error,  it  Is  not  reversible  error. — Peo- 
ple v.  Maughs,  8  Cal.  App.  107,  114,  96  Pac. 
407. 

•,  Arrmlmnm^nt  of  defendant— Plea  of 
prior  eonvlctlom. — ^Upon  arraignment  of  de- 
fendant it  is  not  error  for  court  to  ask 
whether  he  had  suffered  the  previous  con- 
victions charged  against  him  in  the  infor- 
mation.— People  v.  McGregar,  88  Cal.  140, 
141,  26  Pac.  97.  See  People  v.  Wheatley, 
88   Cal^   114,    117,    26   Pac.    96. 

10.  Cluirflre  of  prior  eonvletloB— AdnUs- 
■lorn  of  eiridemce  of  prior  comvletloia  against 
defendant's  objection,  where  such  prior 
conviction  had  been  confessed,  is  reversible 
error.— People  v.  Smith,  148  Cal.  597,  601, 
77  Pac.  449.  See  People  v.  Thomas,  110 
Cal.  41.  42,  48  Pac.  466. 

See  par.  20,  this  note. 

Ao  to  all  evideace  of  prior  eonvlctlom  to 
be  withheld  from  Jury,  see  pars.  13-15,  this 
note. 

11.  Constttatloiiallty  of  provlsloas  as  to 
prevloaa  conviction. — Provisions  of  this 
code,  and  practice  thereunder.  In  reference 
to  cases  of  previous  convictions,  are  not  in 
conflict  with  the  constitution  of  the  United 
States  or  of  this  state. — People  v.  Coleman, 
145  Cal.  609,  613,  79  Pac.  283.  See  People 
V.  Stanley.  47  Cal.  113.  17  Am.  Rep.  401. 
Mans.  Ross's  Case,  19  Mass.  (2  Pick.)  165; 
Plumbly  V.  Commonwealth,  43  Mass.  (2 
Met.)  413.  W.  Y.  Johnson  v.  People,  55  N.  Y. 
512;  People  v.  Sickles,  156  N.  Y.  641,  548, 
51  N.  K  288.  Fed.  Moore  v.  State,  159  U.  S. 
673,  676.  40  I*  ed.  801,  16  Sup.  Ct.  Rep.  179. 

12.  Confession  of  prior  conviction  — 
Effect  of' — ^Where  defendant  pleaded  "not 
guilty  of  offense  charged  In  the  informa- 
tion," and  as  to  prior  conviction,  "that  it 
is  true,"  held  that  It  was  not  necessary  for 
Jury  to  pass  upon  question  of  previous  con- 
viction, and  that  it  was  not  error  to  with- 
hold question  of  prior  conviction  from 
Jury. — People  v.  Carlton,  57  Cal.  559,  560. 

IS.  Same  —  All  Information  tonciilnK 
prior  conviction  mvat  bo  withheld  from  Jvry 

where  defendant,  upon  arraignment,  admits 
such  prior  conviction,  as  Jury  has  nothing 
to  do  with  prior  conviction  when  confessed. 
—People  V.  Thomas,  110 -Cal.  41,  43,  42  Pae. 
456.  See  People  v.  Meyer,  73  Cal.  648,  649, 
L6  Pac.  96. 
See  par.  10,  this  note. 


14.  Charge  and  confession  of  prior  con- 
viction should  not  be  brought  to  attention 
of  jury,  even  though,  in  course  of  trial, 
testimony  as  to  pardon  which  had  been 
granted  to  defendant  was  admitted  in  evi- 
dence in  answer  to  questions  asked  by  de- 
fendant's counsel  on  direct  examination  of 
defendant's  own  witness,  which  pardon,  it 
appeared  in  cross-examination,  related  to 
offensft  of  prior  conviction  charged,  and 
error  is  not  cured  by  instructions,  unless 
court  should  instruct  Jury  that  they  should 
wholly  discard  evidence  as  to  prior  convic- 
tion from  their  minds. — People  v.  Sansome, 
84  Cal.   449,  452,  24  Pac.  143. 

15.  Dlstlnffvliihedi  State  v.  Schemin- 
Isky,  31   Idaho  604,  174  Pac.   611. 


16b  Same— Aaaavlt  by  convict— Provision 
not  applicable. — The  provisions  of  subdi- 
vision 1  of  this  section  do  not  apply  to 
a  prosecution  under  section  246  for  assault 
with  a  deadly  weapon  of  one  serving  a  life 
sentence. — People  v.  Oppenheimer,  166  Cal. 
733,    788,    106    Pac.    74. 

17.  Same— Clerk's  do^.  <>  reading  In- 
dictment to  Jury. — If  defendant  confesses 
previous  convictions,  clerk,  in  reading  in- 
dictment or  information  to  Jury,  must  omit 
therefrom  all  that  relates  to  such  previous 
convictions,  and  no  testipiony  in  regard  to 
them  can  be  offered  or  reference  to  them 
made  during  trial. — People  v.  Wheatley,  88 
Cal.  114,  117,  26  Pac.  96.  See  Ex  parte 
Young  Ah  Gow,  73  Cal.  438,  447,  16  Pac. 
76;  People  v.  Meyer,  73  Cal.  648,  649,  15 
Pac.  96;  People  v.  Sansome,  84  Cal.  449,  24 
Pac.  143. 

18.  Same  —  Same  ^  Presumption  on  ap- 
peal.— Where  the  information  In  a  prose- 
cution for  burglary  charged  a  prior  con- 
viction, and  the  record  on  appeal  states  that 
the  defendant  admitted  the  *'prior  convic- 
tion" when  arraigned,  and  that  thereafter 
the  information  was  read  by  the  clerk  to 
the  Jury,  it  will  be  assumed  in  support  ol 
the  verdict  that  the  clerk  did  his  duty 
properly,  and  in  view  of  the  provision  of 
section  1093  of  the  Penal  Code,  it  will  not 
be  assumed  that  the  portion  of  the  infor- 
mation relating  to  the  prior  conviction  was 
read,  in  the  absence  of  an  afllrmative  show- 
ing that  such  course  was  taken. — People 
V.  Howard,   89  Cal.  App.   216,  178   Pac.   865. 

See,   also,  par.   32,   this   note. 

IB.  Same— Evidence  npon  previous  con- 
viction.— When  previous  conviction  is  con- 
fessed, it  is  error  to  offer  any  evidence  to 
Jury  in  relation  to  it. — People  v.  Meyer, 
73  Cal.  648,  549,  15  Pac.  96.  See  People 
V.  Carlton,  67  Cal.  669;  People  v.  Brooks, 
66  Cal.  296,  4  Pac.  7;  Ex  parte  Young  Ah 
Gow.  73  Cal.   438,   442.    16  Pac.   76. 

20.  Same— Same— Improper  admission  of 
evidence  as  to  prior  conviction,  where  con- 
fession is  made,  is  presumed  to  work  in- 
Jury  to  party  against  whom  it  is  admitted, 
unless  it  clearly  appears  from  record   that 
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no  injury  could  have  resulted  from  it. — 
People  V.  Sansome,  84  Cal.  449.  461,  24 
Pac.   143. 

See  par.  10,  this  note. 

21.  Same— Purpose   of  proTlslon   of  code 

as  to  withholding  from  Jury  chargre  of 
prior  conviction  where  confession  is  made, 
Is  to  keep  from  jurors  all  knowledgre  that 
person  on  trial  had  been  previously  con- 
victed of  criminal  offense. — People  v.  San- 
some, 84  Cal.  449,  451,  24  Pac.  143;  People 
V.  Thomas,   110  Cal.  41,   44,  42  Pac.  456. 

Am  to  reference  to  prior  com-rlctlon  Im 
MTKument  of  district  attorney*  vrhem  com- 
Mtitates  revemlble  error,  see  par.  201,  this 
note. 

22.  The  provisions  of  above  section 
withholding  knowledgre  of  prior  conviction 
from  jury  grive  defendant  protection  from 
any  resultant  prejudice  with  the  Jury,  and 
his  admission  removes  that  part  of  informa- 
tion from  their  knowledge. — People  ▼.  King, 
4  Cal.  App.  213,  87  Pac.  400,  401. 

23.  Defendant  aiay  plead  aimply  mot 
KTUllty,  and  thus  put  in  issue  every  material 
allegation  of  indictment  or  information,  or 
he  may  plead  not  guilty  of  principal  offense 
charged  and  confess  previous  convictions. 
—People  v.  Wheatley,  88  Cal.  114,  117,  26 
Pac.  95.  See  People  v.  Lfewis.  64  Cal.  401, 
1  Pac.  490;  People  v.  Brooks,  65  Cal.  295, 
4  Pac.  13;  Ex  parte  Young  Ah  Qow,  73  Cal. 
438,  15   Pac.   76. 

24.  Same — ^i;%'lthdra^al  of  plea— Discre- 
tion of  conrt. — ^Defendant  who  has  pleaded 
not  guilty  may  be  permitted  afterwards,  in 
discretion  of  court,  to  withdraw  his  plea 
as  to  that  charge  and  enter  plea  of  guilty 
thereof. — People  v.  Wheatley,  88  Cal.  114, 
117,  26  Pac.  95. 

25.  ^'Dve  proceiM  of  law**— Defendant  la 
not  diacrlminated  airalast  or  deprived  of 
due  process  of  law,  where  he  is  arraigned 
and  tried  in  same  manner  as  any  other 
defendant  Is  arraigned  and  tried  who  has 
suffered  previous  conviction. — People  v. 
Coleman,  145  Cal.  609.  615,  79  Pac.  283. 

20.  Fallvre  of  Jury  to  And  on  prior  con- 
viction, which  had  been  charged  against 
defendant,  is  not  erroneous,  where  it  ap- 
pears that  upon  his  arraignment  defendant 
pleaded  not  guilty,  and  subsequently,  after 
Jury  had  been  Impaneled  and  sworn,  de- 
fendant, through  his  counsel,  and  without 
hearing  of  jury,  withdrew  his  former  plea 
of  not  guilty  to  prior  conviction  and 
pleaded  guilty  to  such  prior  conviction,  and 
this  was  done  before  information  was  read 
to  jury,  such  prior  conviction  not  having 
been  read  to  jury  and  no  issue  presented 
thereon. — People  v.  Chadwick,  143  Cal.  116, 
121,    76    Pac.    884. 

27.  General  verdict  found  by  Jury,  that 
defendant  was  guilty  as  charged  In  infor- 
mation, is  broad  enough  to  cover  all  issues 
made  by  pleading  as  to  offense  charged  and 
as  to  prior  conviction  to  which  defendant 
voluntarily  confessed,  and  where  consid- 
eration of  such  prior  conviction  is  withheld 


from  jury,  verdict  is  in  all  respects  regular. 
^People  V.  Brooks,  65  Cal.  295,  297,  4  Pac.  7. 

See,  post,  fi  1151  and  note. 

28.  Pleading  prior  conviction  —  When 
esaiential. — Former  or  prior  conviction  is  a 
fact,  and  very  Important  one,  which  con- 
stitutes or  goes  to  make  up  aggravated 
offense,  and  being  material  fact  in  case,  it 
necessarily  must  be  pleaded.  —  People  v. 
Coleman,  145  Cal.  609,  610,  612,  79  Pac.  283. 

20.  Prior  con-rictlona  —  Mvtllated  Infor- 
mation —  Inferences  a»  to4 — ^Where  testi- 
mony showed  that  page  of  original  infor- 
mation containing  printed  and  written 
material  had  been  removed  or  had  become 
detached,  and  that  original  information 
contained  one  page  more  than  copy  fur- 
nished defendant  upon  arraignment,  there 
being  no  evidence  as  to  what  missing  page 
contained,  court  assuming,  however,  that 
missing  page  contained  only  charge  of 
prior  conviction,  and  where  defendant,  at 
time  of  arraignment,  waived  Irregularity 
as  to  original  information  containing  one 
page  more  than  copy  furnished  to  him; 
held,  that  fair  Inference  is  that  missing 
page  contained  something  else  than  charge 
of  prior  conviction,  and  as  it  can  not  be 
said  that  it  did  not  contain  matter  that 
would  have  been  defense  or  material  modl- 
ncatlon  of  main  charge,  judgment  was  re- 
versed.— People  V.  Noon,  1  Cal.  App.  44. 
48,   81  Pac.  746. 

SO.  Same — When  material  tsane. — ^If  is- 
sue be  joined  with  reference  to  prior  con- 
viction, either  by  plea  of  not  guilty  or  by 
standing  mute,  which  amounts  to  same 
thing  under  code,  that  material  fact  must 
be  proven  as  any  other  material  fact  in 
trial  of  cause. — People  v.  Coleman,  145  Cal. 
609,  612.  79  Pac.   283, 

81.  Prefiamptlon  a»  to  performance  of 
duty  by  clerk— In  ifeneral. — Presumption  is 
that  clerk  performed  his  duty  as  prescribed 
in  this  section,  and,  in  reading  indictment 
to  jury,  omitted  that  part  which  related 
to  prior  conviction,  where  confession  to 
8uch  prior  conviction  had  been  made. — 
People  V.  McQregar,  88  Cal.  140,  142,  26 
Pac.  97;  People  v.  Thomas,  110  Cal.  41,  43, 
42  Pac.  456;  People  v.  Howard,  89  Cal.  App. 
216,   178  Pac.   865. 

32.  Same  —  Fallvre  of  clerk  to  read 
Indictment. — Where  clerk  did  not  read  In- 
dictment nor  state  defendant's  plea  after 
jury  was  Impaneled  and  sworn,  but  where 
it  appears  that  during  impaneling  of  jury 
substance  of  indictment  and  plea  was  many 
times  repeated,  that,  in  opening  case  to 
Jury,  district  attorney  stated  substance  of 
indictment,  and  defendant's  plea  was  again 
mentioned,  and  that  defendant  made  no  ob- 
jection to  proceeding  with  trial  by  reason 
of  failure  of  clerk  to  read  indictment  or  to 
state  plea,  nor  in  any  way  referred  to 
omission  until  after  verdict  was  received 
and  entered  in  minutes  and  jury  polled  at 
defendant's  request;  held,  that  departure 
from  mode  or  form  of  presenting  issue  prc- 
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scribed  by  statute  did  not  prejudice,  nor 
tend  to  prejudice,  defendant  in  any  sub- 
stantial rigrht,  and  was  not,  therefore,  re- 
versible error. — People  v.  Spragrue,  53  Cal. 
^91,    494,    496. 

See,   also,  par.  18,   this  note. 

8S.  Sentence  of  defendant— "Wftere  pre- 
vlona  convictfonii  Trere  ^Tlthdramrn  upon 
motion  of  district  attorney,  It  must  be  pre- 
sumed that  court,  in  sentencing:  defendant 
to  Imprisonment,  where  extreme  penalty 
was  not  pronounced,  paid  no  attention  to 
such  previous  convictions  in  pronouncingr 
judgrment,  and  that  sentence  would  have 
been  same  if  the  previous  convictions  had 
not  been  chargred  in  information. — People 
V.  Flynn,  78  Cal.  511,  617,  618,  7  Am.  Cr. 
Rep.  126,  16  Pac.  102. 

84.  Speclnl  flndlnir  of  prior  conviction—- 
IVhen  not  necessary. — After  voluntary  con- 
fession of  defendant,  it  is  not  necessary 
that  jury  shall  And  specially  as  to  previous 
conviction. — People  v.  Brooks,  66  Cal.  296, 
297.  4  Pac.  7. 

35.  IVnlver  of  privlleflrc  by  defendant— 
CroM»-cxamtnatlon. — ^Defendant  is  deemed 
to  have  waived  privilege  given  by  section 
as  to  benefit  of  withholding:  from  jury 
knowledge  of  prior  conviction,  where,  upon 
arraignment,  he  has  confessed  same,  and 
where  he  takes  witness-stand  In  his  own 
behalf  and  gives  his  version  of  circum- 
stances of  assault,  and  he  may  be  cross- 
examined  for  purpose  of  impeaching  his 
testimony  by  showing  record  of  judgment 
that  he  had  been  convicted  of  felony. — Peo- 
ple V.  Arnold,  116  Cal.  682,  687,  48  Pac.  803. 
See  People  v.  Chin  Mook  Sow,  61  Cal.  597; 
People  V.  Meyer,  76  Cal.  883,  17  Pac.  431, 
distlniniishcd  in  People  v.  Sansome,  84  Cal. 
449,  24  Pac.  143;  People  v.  Wheatley,  88  Cal, 
114,  117,  26  Pac.  95;  People  v.  Thomas,  110 
Cal.  41,  42  Pac.  456  (cases  holding  defend- 
ant's privilege  to  have  been  violated  with- 
out any  act  on  his  part  waiving  such  right). 

III.    COUNSEL    FOR    PEOPLE — RIGHT    TO 
OPEN   CASE    (SUBDIVISION    2). 

36.  Constmctfon. — Above  section  does 
not  require  prosecution  to  open  case  and 
state  what  It  expects  to  prove.  Prosecu- 
tion may  open  Its  case  by  introduction  of 
evidence  without  any  preliminary  or  open- 
ing statement, — People  v.  Webber,  149  Cal. 
325,  336,  86  Pac.  671.  See  pars.  81,  101,  this 
note. 

37.  Private  counsel  for  people. — Private 
counsel  may  be  permitted  to  assist  district 
attorney  in  prosecution  of  people's  case. — 
People   V.   Turcott,   65   Cal.   126,   8   Pac.   461. 

38.  Same  — mother    connscl    for    people,'* 

etc.,  permits  practice  of  allowing  district 
attorney  to  have  assistance  of  other  and 
private  counsel  for  prosecution  of  criminal 
case. — People  v.  Turcott,  66  Cal.  126,  127, 
3  Pac.  461. 


party,  and  In  result  of  which  he  has  no 
interest,  it  is  fact  going  to  credibility  of 
witness,  and  party  against  whom  witness  is 
produced  is  always  entitled  to  inquire  as  to 
fact,  and  if  admitted,  it  goes  to  jury  for 
whatever  it  is  worth,  and  such  explanation 
of  motives  as  *witness  may  give  for  his 
action  goes  with  it. — People  v.  Blackwell, 
27  Cal.  66,  69.  See  Baker  v.  Joseph.  16  Cal. 
173. 

40.  Pnrpone     of     opcnlnfr     Btatement     is 

merely  to  outline  testimony  about  to  be 
offered,  to  the  end  that  Jury  may  more 
clearly  sift  and  digest. — People  v.  Webber, 
149  Cal.  325,  336,  86  Pac.  671.  See  People 
V.  Stoll,  143  Cal.  691,  77  Pac.  818. 

See,  also,   pars.  86,  197,  this  note. 

41.  Restricting  scope  of  opening  state- 
ment.— Court  commits  no  error  or  abuse 
of  discretion  In  restricting  counsel  for  de- 
fendant in  his  opening  statement  to  stating 
what  he  expected  to  prove,  without  any 
argument  upon  such  facts. — People  v.  An- 
derson, 44  Cal.  65,  70;  People  v.  Bezy,  67 
Cal.  223,  224,  6  Am.  Cr.  Rep.  508.  7  Pac. 
643.  See  People  v.  Williams,  48  Pac.  344, 
349. 

IV.     OPENING   OF   DEFENSE. 
(SUBDIVISION  3.) 

42.  Insnfflclent  time  to  present  defense. 

— Defendant's  constitutional  right  to  be 
fully  heard  in  his  defense  by  counsel  on 
trial  of  felony  charge  can  not  be  denied 
nor  abridged  by  court,  and  where  an  order 
of  court  was  made,  limiting  counsel  for 
defendant  to  one  hour  for  argument  and 
summing  up  of  evidence,  held,  that,  under 
circumstances  of  case,  this  was  an  insuffi- 
cient length  of  time,  and  order  limiting 
counsel  for  defendant  to  one  hour  exceeded 
discretionary  power  of  court. — People  v. 
Green,  99  Cal.  564,  669,  34  Pac.  231. 

43.  Opportunity  mvst  be  allorded  de- 
fendant to  make  full  and  complete  defense. 
— People  V.   Keenan,  13  Cal.   581,  684. 

44.  Opening  atatement— Defendant  may 
be  limited,  within  discretion  of  court,  to 
only  one  opening  statement  of  his  case. — 
People  V.  Goldenson,  76  Cal.  328,  348,  19 
Pac.  161. 


Private    covna»el    of 
examlnfitlon  as  to  motives. — If  witness  re- 
tain  counsel   in   case    to    which   he    is    not 


45.  Samc^Llmltlns  counsel  to  one  state- 
ment—Reqair  I  ng:  him  to  confine  hlntMelf  to 
the  facts. — Court  does  not  err  in  requiring 
counsel  for  defendant,  in  his  opening  state- 
ment, to  confine  himself  to  statement  of 
facts,  effect  thereof,  and  his  conclusion 
therefrom,  without  any  argument  upon  evi- 
dence Introduced  by  prosecution. — People 
V.  Goldenson,  76  Cal.  328,  349,  19  Pac.  161. 
See  People  v.  Williams,  43  Cal.  344,  349: 
People  V.  Bezy,  67  Cal.  223,  6  Am.  Cr.  Rep. 
608,   7   Pac.   643. 

4fi.     Presumption   of  Innocence —^i  Purpose 

of  la  not  to  aid  the  guilty,  but  to  protect 
the  Innocent. — People  v.  Burns,  16  Cal.  App. 
422,  118  Pac.  464. 

47.     Same— Not    exdualvc    presumption^— 

The   presumption    of   innocence    is   not   ISHe 
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only  presumption  allowable  In  criminal 
cases  and  it  Is  not  true  that  it  Is  not  over- 
come by  any  other  presumption  or  does 
overcome  all  other  presumptions  of  what- 
soever kind  or  nature.  All  presumptions 
are  evidence;  conclusive  presumptions  are 
not  overcome  by  the  presumption  of  inno- 
cence, nor  are  many  disputable  presump- 
tions so  overcome. — People  v.  LeDoux,  155 
Cul.   535,   553,   102  Pac.   517. 

•IS.  Rifrht  to  appear  and  defend  by  coan- 
Mel — To  what  peraons  eonllned. — ^Rl^ht  of 
priHoner  to  appear  and  defend  by  counsel 
i.s  confined  to  persons  charged  with  public 
offense  only  when  in  custody,  either  actual 
or  constructive. — People  v.  Redlngrer,  65 
Cal.  290.   298.  36  Am.   Rep.   32. 

40.  Same  — Rlirht  waived  by  eaeaplnv 
from  enatody. — Defendant  is  deemed  to 
have  waived  right  to  appear  and  defend  by 
counsel  by  escaping:  from  custody  and  fail- 
ing to  appear  and  prosecute  his  exceptions 
in  person,  according  to  order  of  court  under 
which  he  was  committed. — People  v.  Red- 
inger,  55  Cal.  290,   293,  36  Am.  Rep.  32. 

V.    EVIDENCE— IN    GBNBRALr. 

As  to  evidence  generally  In  the  trial  of 
criminal  causes,  see  the  various  crimes 
denounced  in  the  Penal  Code  and  the  anno- 
tations to  those  sections  and,  post,  8  1102; 
alHO    8   H.   C.   L.,   pp.    169   et   seq.,    §§  163-223. 

Am  to  evidence  of  otber  crlmea  In  prose- 
cution for  abortion,   see    62   L.   R.   A.   229. 

As  to  evidence  of  seduction,  etc.,  see, 
ante,  9  266,  pars.  9-15;  post,  §  1108  and  note; 
44   Am.   Dec.    172. 

SO.  Abdnctlon — Evidence  of,  in  general. 
—Sec.  ante.  §  267  and  note   pars.   12-16. 

Al.  Accomplices— Admissibility  and  snlD- 
clcncy  of  evidence  of. — See,  post,  §  1111  and 
note. 

52.  Acts  and  conversations  of  accnsed. — 

In  a  criminal  prosecution,  the  acts  of  the 
accused,  as  well  as  his  conversations  with 
a  witness,  are  not  hearsay,  and  a  witness  is 
properly  allowed  to  testify  as  to  such  acts 
and  words. — People  v.  Dong  Pok  Yip,  164 
Cal.  143.  127  Pac.  1031. 

53.  Admissions  of  defendant  tending 
strongly  to  connect  him  with  the  commis- 
sion of  the  crime  may  constitute  sufficient 
corroboration. — People  v.  Spadoni,  11  Cal. 
App.   216,   219,  104  Pac.   588. 

As  to  Confessions  of  accused,  see  pars. 
58-63.  this  note. 

54.  Barden  of  proof— Venae. — ^Upon  the 
prosecution  devolves  the  burden  of  proving 
venue  as  charged. — People  v.  Meseros,  16 
Cal.  App.  278,  116  Pac.  679. 

55.  Circnmatantlal  evidence. — Proof  of 
motive  held  not  to  be  Indispensable  to  con- 
viction for  murder  upon  circumstantial  evi- 
-i^nce  alone. — People  v.  Muhly,  16  Cal.  App. 
428,   114  Pac.   1017. 

56.  Same — ^Rvle  of  Staples  Case  (149  Cal. 
405,  86  Pac.  886)  reviewed  and  applied.  The 
rule   laid   down  may   properly   be   given   to 


the  jury  as  an  instruction;  but  the  Jury 
must  be  permitted  to  choose  between  the 
two  inferences,  where  either  an  Inference 
of  guilt  or  an  Inference  of  innocence  might 
be  drawn  from  the  evidence.  It  is  only 
when  the  evidence  does  not  warrant  the 
Inference  of  guilt  that  the  court  will  inter- 
fere.— People  V.  Muhly,  16  Cal.  App.  419,  114 
Pac.  1017. 

57.  Co-defendant— Evidence  of— Corpus 
delicti. — Evidence  that  the  goods  were 
found  in  the  house  of  a  co-defendant  may 
be  admitted  to  prove  the  corpus  delicti, 
but  not  the  defendant's  guilt. — People  v. 
Ayheus,  16  Cal.  App.  621.  117  Pac.  789. 

As  to  corpvs  delicti,  see  pars.  66-68,  this 
note;  also,  ante,   fi  187,  note  pars.   83-97. 


58.  Confcaalons— As  to  rlsht  of  accvacd 
to  remain  alien t. — Affirmative  instructions 
not  essential  to  render  a  voluntary  state- 
ment admissible  (Angellottl.  J.,  dls.  op.). — 
People   V.  Loper,   169  Cal.   22,   112   Pac.   720. 

As  to  admissions  of  defendant*  see  par. 
63,  this  note. 

69.  One  charged  with  a  crime  Is  entitled 
to  stand  mute  if  he  chooses  to  do  so  and  to 
have  no  confession  save  a  voluntary  state- 
ment—  one  not  extorted  by  fear  or  by  prom- 
ise— introduced  against  him  at  his  trial,  and 
where  without  instruction  as  to  the  law 
applicable  to  his  case,  without  advice  of 
counsel,  without  knowing  that  his  utter- 
ances might  be  used  against  him,  he  was 
cajoled,  browbeaten,  and  persuaded  and 
was  called  a  "monumental  liar,"  was  told 
that  the  deceased's  friends  would  have 
hanged  him  to  the  first  tree  If  the  sheriff 
had  taken  him  to  the  place  where  the 
deceased's  body  was  found,  and  every  sort 
of  device  was  employed  to  force  a  confes- 
sion from  him  and  when  then,  to  enable 
this  persuasion  to  sink  deeply  into  his 
mind,  he  was  solitarily  confined  for  the 
night  and  made  a  confession  the  next 
morning,  it  can  not  be  said  that  such  con- 
fession was  not  influenced  by  the  conduct 
and  conversation  of  the  officers.  To  do  so 
would  be  to  contradict  all  human  experi- 
ence.— People  V.  Loper,  159  Cal.  6,  112  Pac. 
720. 

60.  The  fact  that  the  prosecution  had  a 
complete  and  perfect  case  without  the  con- 
fession of  the  defendant  can  not  affect  the 
right  of  the  defendant  to  have  no  confes- 
sions, except  when  voluntarily  made  by 
him,  given  to  the  Jury,  no  matter  how  com- 
plete the  case  of  the  prosecution  might  be 
without  the  confession,  as  no  one  can  tell, 
not  even  the  Jurors  themselves.  Just  what 
weight  the  confession  had  In  fixing  the 
belief  of  the  Jury  In  the  defendant's  guilt, 
and  especially  in  a  homicide  case,  in  deter- 
mining upon  the  infliction  of  capital  pun- 
ishment.— People  V.  Loper,  159  Cal.  6,  112 
Pac.  720. 

61.  Fact  that  at  time  the  confession  was 
made  the  sheriff  admonished  the  accused  to 
tell  the  truth  does  not  render  the  confes- 
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slon    inadmissible. — People    v.    Heivner,    13 
Cal.  App.  768.   114   Vac.  411. 

«a.  Same  —  Adniliisiblllty  of  —  As  tm 
whether  free  and  volantary  a  qnentlon  of 
fa«t. — The  question  of  the  admissibility  of 
a  confession  depends  so  largely  upon  spe- 
cial circumstances,  that  the  question  of 
fact  as  to  whether  It  was  free  and  volun- 
tary, and  the  preliminary  proof  thereof, 
is  addressed  to  the  discretion  of  the  trial 
court  and  its  decision  will  be  treated  as 
other  matters  of  discretion. — People  v. 
Siemsen.  163  Cal.  393.  96  Pac.  863. 

6S.  Same  —  Same  —  Made  while  la  cus- 
tody.— The  fact  that  a  purported  confession 
was  made  while  the  defendant  was  in  the 
custody  of  a  police  officer  does  not  neces- 
sarily render  it  involuntary;  nor  does  the 
further  fact  that  defendant  was  informed 
of  the  confession  of  a  co-defendant  im- 
plicating him,  make  his  confession,  subse- 
quently made.  involuntary. — People  v. 
Siemsen,  163  Cal.  394.  96  Pac.  863. 

64.  Consplraey— Proof  of,  as  a  prerequi- 
site to  the  admission  of  evidence  of  acts 
and  declarations  of  co-conspirators  in  fur- 
therance of  the  conspiracy,  merely  goes  to 
the  order  of  the  proof,  and  unless  injury  is 
shown,  a  departure  from  the  rule  is  of  no 
moment. — People  v.  Rollins,  14  Cal.  App. 
138,   111  Pac.  123. 

As  to  proof  of  conspiracy,  see  89  182. 
1104  and  notes. 

eak  Contradictory  statements  —  Cross- 
examination  to  show  contradictory  state- 
ments at  the  preliminary  examination  is 
proper,  though  not  strictly  impeachment 
requiring  proper  foundation  of  time,  place, 
circumst'^nces,  persons  present,  etc. — Peo- 
ple V.  Jones,  160  Cal.  366,  117  Pac.  176. 

See  pars.   89,  and  106,   this  note. 


Corpns    delicti — ^As    to     generally. — 

The  rule  of  law  requiring  proof  of  the 
corpus  delicti  does  not  require  that  the 
evidence,  other  than  the  admissions  and 
declarations  of  defendant,  establish  the 
commission  of  the  oltense  beyond  all  rea- 
sonable doubt. — People  v.  Hatch,  163  Cal. 
368.  126  Pac.  907,  citing  People  v.  Jones, 
123  Cal.  65.  66  Pac.  698;  People  v.  Ward. 
134  Cal.  306.  66  Pac.  372;  People  v.  Row- 
land.  12  Cal.  App.   7,  106  Pac.   428. 

See  par.  67,  this  note;  also,  ante,  §  187, 
note  pars.  83-97. 

As  to  the  definition  of  and  the  general 
principles    of    law    touching    corpas    delicti, 

see  note,  78  Am.  Dec.  262. 

•7.  Same  —  Abortion  —  Admissions  and 
confesalons. — It  was  held  that  the  evidence 
of  the  woman  was  sufficient  proof  of  the 
corpus  delicti  to  warrant  the  introduction 
of  evidence  of  admissions  or  confessions 
on  the  part  of  the  defendant  for  the  pur- 
poses of  the  necessary  corroboration. — Peo- 
ple V.  Richardson.  161  Cal.  663,  120  Pac.  20. 

68.  Same  —  Collateral  evidence. — Upon 
separate  trial  for  burglary,  evidence  Chat 
goods    stolen    were   found   at   house    of   co- 


defendant  is  admissible  to  establish  corpus 
delicti,  but  perhaps  not  to  show  guilt  of 
this  defendant. — People  v.  Ayheus,  16  Cal. 
App.   621,    117   Pac.   789. 

69.  Demonstrative  evidence  —  Overcoat 
worn    by    defendnnt    when    arrested. — In    a 

prosecution  for  murder,  the  overcoat  worn 
by  the  defendant  at  the  time  of  his  arrest, 
which  occurred  on  the  day  following  the 
murder,  is  properly  admitted  in  evidence, 
where  there  had  been  evidence  to  show 
that  defendant  had  been  seen  on  the  street 
on  the  day  of  the  homicide  wearing  an 
overcoat  similar  to  the  one  received  in  evi- 
dence, and  also  tending  to  show  that  one 
of  the  two  men  committing  the  murder 
wore  at  that  time  such  an  overcoat. — Peo- 
ple V.  Ah  Lee,  164  Cal.  360,  128  Pac.  1036, 
1036. 

70.  Deposition  of  accomplice  where  it  is 
shown  that  he  is  absent  from  the  state  at 
the  time  of  the  trial  may  be  read,  the  same 
as  that  of  any  other  witness. — People  v. 
Leavens,  12  Cal.  App.  178,  183,  106  Pac.  1108. 

71.  Deposition  of  witness. — ^Where,  in  a 
homicide  case,  a  witness  who  had  testified 
at  the  preliminary  examination  can  not  be 
found  after  diligent  search,  the  court  did 
not  abuse  its  discretion  in  allowing  the 
deposition  of  his  testimony  to  be  read. — 
People  V.  Louie  Dene,  20  Cal.  App.  137,  128 
Pac.  339,  340. 

72.  Declarations  in  presence  of  defend- 
ant admissible  only  when  there  is  some- 
thing in  the  conduct  of  defendant  in  re- 
sponse to  siich  declarations  that  is  material 
to  the  issue. — People  v.  Ayheus,  16  Cal. 
App.   623,   117  Pac.  789. 

73.  Declarations  of  co-conspirator^-Snb- 
seqaent    to    arrest— Held    inadmissible. — ^To 

be  admissible  such  declarations  must  be 
made  during  the  life  of  the  conspiracy. — 
People  V.  Ayheus,  16  Cal.  App.  622,  117 
Pac.  789. 

74.  Declnratlons  of  co-defendant. — ^Held 
prejudicial  where  there  was  no  showing  of 
anything  in  the  conduct  or  statements  of 
defendant  in  reply  Indicative  of  guilt,  but 
the  contrary. — People  v.  Ayheus,  16  Cal. 
App.   623.   117  Pac.   789. 

75.  Declarations  of  person  nccnsed  of 
rnpe  as  to  intent  to  commit  the  offense 
charged,  although  made  a  month  before  the 
accomplishment  of  his  purpose,  are  prop- 
erly admitted. — People  v.  Pia,  14  Cal:  App. 
132,   111   Pac.   106. 

76.  Dying  declarations. — If  admissible  on 
their  face,  held  properly  admissible,  in  the 
absence  of  specific  objection  that  they  were 
not  made  under  the  sense  of  impending 
death. — People  v.  Wong  Loung,  169  Cal. 
629,  114  Pac.   829. 

As  to  dying  declarations  generally,  see, 
ante,  f  187,  note  part  IV. 

77.  ISrvor  In  rejecting  evidence  cured  by 
subsequently  allowing  the  defendant  to 
supply  the  rejected  proof. — People  v.  Over- 
acker,  16  Cal.  App.  637,  116  Pac.  766. 
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7&  ESrery  kllUnir  is  miirdcr— Unless  de- 
fendant shows  wnnt  of  malice,  mitigation 
to  lessen  crime,  or  justiflcation  or  excuse, 
proves  the  contrary.  Construed  with  sec- 
tion 187  Penal  Code. — People  v.  Jones,  160 
Cal.  870.  117  Pac.   176. 

As  to  what  constitutes  murder  gener- 
ally, see,  ante,   fi  187,  note  Part  II. 

79.  B-rldence  Illegally  obtained  —  Com- 
munication In  writing— Loss  of  privilege. — 

Though  papers  and  other  objects  of  evi- 
dence may  have  been  illegally  taken  from 
the  possession  of  the  party  against  whom 
they  are  offered,  or  otherwise  unlawfully 
obtained,  this  is  no  valid  objection  to  their 
admissibility  if  they  are  pertinent  to  the 
issue. — People  v.  Swaile,  12  Cal.  App.  192, 
196,  107  Pac.  134,  approved  and  doctrine 
followed  in  State  ▼.  Wilkins,  72  Ore.  77, 
142   Pac.    689. 

An  to  admlsaibiUtr  of  evidence  Illegally 
obtained,  see  note.  136  Am.  St.  Rep.  135-163. 

80.  "The  weight  of  authority  estab- 
lishes the  rule  that  if  the  communications 
in  question,  although  in  writing,  are  pro- 
duced by  third  parties,  even  if  secured 
surreptitiously,  are  admissible  in  evidence, 
and  the  court  will  not  concern  itself  about 
how  possession  of  them  was  acquired." — 
State  V.  Wilkins,  72  Ore.  77,  142  Pac.  589. 
relying  upon  :  CaL  People  v.  Swaile,  12 
Cal.  App.  192,  107  Pac.  134.  Mick.  O'Toole 
V.  Ohio  German  Fire  Ins.  Co.,  159  Mich. 
187,  24  L.  R.  A.  (N.  S.)  802,  123  N.  W.  796; 
People  V.  Dunnigan,  163  Mich.  349.  31 
L.  R.  A.  (N.  S.)  940,  128  N.  W.  180.  N.  C. 
State  V.  Wallace,  162  N.  C.  622,  78  S.  E.  1. 
Okla.  Connella  v.  Territory,  16  Okla.  366, 
86   Pac.   72. 

As  to  theory  that  privilege  lost,  see  note 
to  33  L.  R.  A.   (N.  S.)  479. 

81.  Same— Contrary  rule  is  held  in  some 
jurisdictions,  in  which  it  is  maintained 
that  if  the  statement  is  one  about  which 
the  party  to  whom  the  communication  is 
sent  is  one  who  can  not  be  examined  as  a 
witness, — e.  g.  a  wife, — the  shield  of  privi- 
lege is  never  laid  aside,  no  matter  into 
whose  possession  the  communication  in 
writing  may  fall. — Gross  v.  State,  61  Tex. 
Cr.  Rep.  176,  33  L.  R.  A.  (N.  S.)  477,  135 
S.  W.  373. 

As  to  theory  that  privilege  remains,  see 

note,  33  L,  R.  A.  (N.  S.)  481. 

82.  Evidence  of  confession— Threats  and 
Intimidation. — A  confession  in  a  prosecu- 
tion for  arson  is  inadmissible  against  the 
defendant,  where  it  was  shown  without  con- 
flict that  it  was  procured  by  the  sheriff  and 
district  attorney  by  the  use  of  threats  and 
Intimidation  and  invective,  accompanied 
with  coarse  profanity,  mental  coercion,  and 
false  statements. — People  v.  Borello,  161 
Cal.  379,  119  Pac.  600. 

83.  Evidence  of  defendant's  voluntary 
statement,  made  while  in  custody,  and  upon 
being  informed  of  the  confession  of  a  co- 
defendant,  voluntarily  made,  implicating 
defendant,  made  in  the  presence  of  the  co- 
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defendant,  and  admitting  the  truth  of-what 
the  latter  said,  if  shown  not  to  have  been 
induced  by  fear  or  promises,  was  properly 
admitted. — People  v.  Slemsen,  153  Cal.  393, 
95  Pac.  863. 

84.  Evidence  of  distinct  crime. — Evidence 
logically  tending  to  connect  defendant  with 
the  commission  of  the  offense  charged  is 
admissible,  although  it  also  tend  to  con- 
nect him  with  another. — People  v.  Mack.  14 
Cal.  App.  16,  110  Pac.  967. 

As  to  evidence  of  other  offenses  and  simi- 
lar transactions,  see  pars.  92,  112-114,  this 
note. 

85.  Expert  —  Testimony  of,  not  error 
when. — It  was  prejudicial  error  In  a  trial 
for  murder  to  allow  a  physician  to  testify 
as  an  expert  concerning  the  position  of 
the  body  from  the  wound  received,  that 
being  a  question  for  the  Jury  and  not  one 
for  an  expert,  and  was  prejudicial  because 
it  contradicted  the  testimony  of  the  defend- 
ant upon  that  point. — People  v.  Overacker, 
16  Cal.   App.   632,   116   Pac.   756. 

80.  night — ^Evidence  of. — Flight  by  one 
who  has  committed  an  act  which  to  all 
appearances  is  felonious  may  be  shown 
upon  the  theory  that  it  is  evidence  of  a 
consciousness  or  a  sort  of  admission  by 
conduct  of  guilt,  and  it  implies  that  the 
party  is  thus  trying  to  escape  detection 
or  apprehension  or  both.  The  mere  going 
away  from  the  scene  of  a  crime  is  not 
always  flight  in  the  sense  that  evidence 
is  thus  furnished  of  a  consciousness  on  the 
part  of  the  party  that  he  has  committed 
a  public  wrong.  That  element  in  the  proof 
of  guilt  should,  therefore,  never  be  gone 
into  unless  the  testimony  available  for  that 
purpose  is  clear  and  convincing  that  the 
accused  party  left  the  scene  of  the  act 
which  is  charged  against  him  as  a  crime 
because  he  realized  that  he  had  committed 
a  crime. — People  v.  Brecker,  20  Cal.  App. 
205,   127  Pac.   666. 

As   to   evidence   of   flijrht   generally,    see, 
ante,    8  187,    note    pars.    119-123. 

87.  General  objectlon^lnsulllolentt  when. 

— Where  it  is  proved  that  a  witness  was 
sworn  at  the  preliminary  examination, 
while  not  suflflclent  to  establish  the  fact 
that  he  had  testified,  is  sufllicient  to  raise 
an  implication  that  he  did  testify,  and  a 
general  objection  to  questions  with  refer- 
ence to  such  testimony  are  not  sufficient, 
and  the  district  attorney  should  have  made 
his  objections  more  specific  so  as  to  afford 
the  defendant  an  opportunity  to  obviate 
them  by  proof  that  the  witness  actually 
testified  on  such  examination. — People  v. 
Hart,   153  Cal.  266,   94  Pac,   1042. 

88.  Identity  —  Motive  pecvUarly  mate- 
rial.— ^Where  the  identity  of  the  person  who 
committed  the  assault  is  a  fact  in  issue, 
proof  of  motive  in  defendant  is  peculiarly 
material,  and  may  be  shown  by  collateral 
facts  prejudicial  to  defendant. — People  v. 
Grow,  16  Cal.  App.   149,   116  Pac,  369. 
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89.     Impeachment  of  witnenN — Contradlc-       si  on   of    the   deposit   charg^ed  at  a   crime. — 


tory  •tateaieiitii. — The  impeaching  testi- 
mony must  be  plainly  inconsistent  with 
that  already  given. — People  v.  Burns,  16 
Cal.  App.   423,   118   Pac.   464. 

See  pars.  66  and  91,  this  note. 

90.  Same  —  Hontllity  of  witness. — Evi- 
dence showing:  interest  and  bias  of  witness 
is  admissible  for  that  purpose,  but  not  for 
the  purpose  of  contradicting'  his  own  testi- 
mony.— People  V.  Mack,  14  Cal.  App.  16,  110 
Pac.  967. 

•1.  Inconsistent  defenscit — RIsrht  to  In- 
terpose.— ^A  defendant  in  a  trial  for  murder 
is  entitled  to  interpose  inconsistent  de- 
fenses or  claims  as  well  as  in  civil  actions, 
and  it  is  error  to  reject  testimony  tending 
to  reduce  the  crime,  although  the  principal 
defense  is  based  upon  alibi. — People  v. 
Conte,   17  Cal.   App.    785,   122   Pac.    460,    467. 

See  par.   87,   this  note. 

92k     Independent   ollense— Proof    of. — The 

fact  that  proof  of  the  commission  of  an 
independent  offense  may  tend  to  prejudice 
the  defendant  in  the  minds  of  the  Jury  is 
not  ground  for  its  exclusion,  where  the  cir- 
cumstances connected  with  the  independent 
offense  all  tend  to  show  facts  proper  and 
competent  as  aiding  the  Jury  in  arriving  at 
a  proper  verdict. — People  v.  McCarthy,  14 
Cal.  App.  160,  111   Pac.   274. 

As  to  evidence  of  distinct  and  Independent 
ollense*  and  similar  transactions,  see  pars. 
84.    112-114,   this   note. 

98.  Insanity*  proof  of  —  Plea  of  self- 
defense. — Evidence  of  an  injury  to  defend- 
ant's head  suggesting  mental  irresponsi- 
bility is  immaterial,  in  a  murder  trial,  where 
the  sole  justification  is  self-defense,  the 
killing  being  admitted. — People  v.  Brown, 
16  Cal.  App.  398.  114  Pac.  1004. 

As  to  Insanity  as  a  defense  to  homicide* 

See  pars.  101.  102,  125,   this  note. 

As  to  self-defense,  see  pars.  103,  104,  this 
note. 

94.  KllUngr  ^  Proof  of  is  presumptive 
proof  of  malice. — People  v.  Jones,  160  Cal. 
371,  117  Pac.  176. 

95.  Leading:  question. — Where,  in  a  pros- 
ecution for  murder,  there  was  evidence  for 
the  people  to  the  effect  that  the  defendant, 
while  the  melee  was  In  progress,  had  gone 
a  distant  of  forty  feet,  and  returned  with 
a  baseball  bat,  with  which  the  killing  was 
done,  a  question  asked  of  a  witness  for  the 
defense  if  it  was  possible  for  any  man  to 
have  done  so  without  his  seeing  him  was 
not  a  leading  question. — People  v.  Jones, 
160  Cal.  366,  117  Pac.  176. 

96b  Motive— 'Always  material  and  proper 
subject  of  inquiry,  particularly  in  a  case 
where  the  identity  of  the  person  commit- 
ting the  offense  is  a  fact  in  dispute. — Peo- 
ple V.  Grow,  16  Cal.  App.  149.  116  Pac.  369. 

97.  Same— In  irnind  larceny. — Evidence 
of  fraudulent  conversion  of  another  de« 
posit,  belonging  to  prosecuting  witness, 
admissible  as  showing  motive   for  conver- 


People  V.   Burns,  16  Cal.  App.  417,  118  Pac. 
464. 


98.  Same — Proof  of  by  collateral  matter 
to  defendant's  prejudice. — Evidence  of  the 
existence  of  a  strike  by  defendant's  unions 
and  its  hostile  attitude  toward  the  person 
he  is  charged  with  assaulting,  and  the  em- 
ployer of  the  latter,  and  other  collateral 
facts  of  similar  character,  is  not  incom- 
petent as  being  collateral  to  the  inquiry 
and  prejudicial  to  defendant;  since  it 
shows  motive,  as  well  as  identity  of  person 
committing  assault. — People  v.  Grow.  16 
Cal.  App.  149,  116  Pac.  369. 

As  to  proof  of  motive  In  cases  of  prose- 
cution  for  <nrlme,  see  note,  7  Ann.  Cas.   66. 

As  to  motive  or  Intent  of  the  accused  as 
matter  of  testimony,  see  note.  21  Am.  St. 
Rep.  818. 

As  to  tbe  necessity  for  proof  of  motive  in 
a  prosecution  for  murder,  see  note,  Ann. 
Cas.  1912C,  236. 

99.  Same  — 'When  unimportant. — 'Where 
the  commission  of  a  crime  by  defendant  i.s 
clearly  established  by  positive  evidence, 
the  motive  therefor  becomes  unimportant. 
— People  V.  Klempke,  19  Cal.  App.  672,  127 
Pac.  663.  citing  People  v.  Besold.  154  Cal. 
369.  97  Pac.  871. 

100.  Murder — ^Admissibility    of    evidence. 

— Where  the  deceased  came  to  his  death  by 
poison,  self-administered,  and  the  theory 
of  the  prosecution  was  that  the  poison  wah 
sent  to  him  in  a  letter  by  defendant,  who 
was  a  pretended  physician,  with  the  intent 
of  causing  his  death,  and  the  theory  of  the 
defense  was  that  deceased  had  committed 
suicide,  and  had  written  the  letter  to  him- 
self, any  evidence  tending  to  throw  light 
upon  the  authorship  of  the  letter,  and  the 
conduct,  acts  and  declarations  of  deceased 
as  showing  an  intention  to  commit  suicide, 
is  admissible,  and  it  is  prejudicial  error  to 
exclude  the  same. — People  v.  Wilson,  14 
Cal.  App.   519.   112  Pac.   579. 

AIb  to  evidence  admissible  on  trial  of 
cbarse  of  murder,  ante,  f  187,  note  Parts 
III.   IV. 


101.  Same— Insanity  as  defense. — ^In  re- 
ceiving evidence  of  the  mental  condition 
of  defendant,  the  trial  Judge  has  discre- 
tion to  determine  whether  the  witnesses 
were  Intimate  acquaintances  or  not.  and 
his  action  in  that  respect  will  not  be  dis- 
turbed except  for  clear  abuse  of  discre- 
tion.— People  V.  Overacker,  16  Cal.  App. 
630,  116  Pac.  766. 

See  par.  93.  this  note. 

102.  It  was  in  the  discretion  of  the  court 
to  exclude  testimony  on  the  question  of  de- 
fendant's mental  condition  remote  in  point 
of  time  from  the  date  of  the  homicide. — 
People  V.  Overacker,  16  Cal.  App.  630,  115 
Pac.  756. 

103.  Same  —  Self-defense. — ^A  defendant, 
charged  with  murder  and  allegring  self- 
defense   in  iustiflcation,  is   entitled   to   tell 
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the  Jury  what  his  state  of  mind  was  at  the 
time  of  the  killing^:  for  If,  at  that  time,  he 
believed  he  stood  in  f^rave  dang:er  of  death 
or  grreat  bodily  injury  at  the  hands  of  de- 
ceased, and  his  fear  was  a  reasonable  one 
under  all  the  circumstances  of  the  case, 
the  plea  of  necessary  self-defense  would 
have  been  sustained. — People  v.  Overacker, 
16  Cal.  App.  629,  115  Pac  756. 
See  par.  93,  this  note. 

104.  Where  the  defendant  on  trial  for 
murder  relied  on  self-defense,  and  his  right 
to  be  where  he  was  when  the  killingr  oc- 
curred, it  was  error  to  reject  evidence  of 
the  contour  of  the  land  of  defendant  and 
deceased  at  that  place,  and  that  deceased 
erected  an  embankment  there  causing:  the 
water  to  flow  througrh  a  natural  depression 
upon  defendant's  land. — People  v.  Over- 
acker,  15  Cal.  App.  626,  115  Pac.  756. 

105.  Opinion  of  witness — AdmlMslbtltty 
of — Discretion  of  conrt. — It  may  be  that 
one,  after  an  extended  acquaintance,  with 
opportunities  for  observation  and  proper 
tests,  would  be  a  competent  witness  to 
give  an  opinion  as  to  the  inability  of  an- 
other to  speak  or  understand  a  griven  lan- 
gusLge,  but  it  is  for  the  trial  court  in  the 
exercise  of  a  sound  discretion  to  determine 
the  qualiflcation  of  such  witness  so  to  be 
heard. — People  v.  Klempke,  19  Cal.  App. 
672,    127   Pac.    663. 

106.  Same*— As  to  conclnHlon  of  nnother 
person. — Question  on  cross-examination 
held  objectionable  as  calling  for  an  opin- 
ion of  witness  as  to  a  conclusion  of  an- 
other person,  but  not  prejudicial  because 
the  answer  was  non-responsive  and  with- 
out Injury. — People  v.  Kerr,  15  Cal.  App. 
275,  114  Pac.  584. 

107.  Same— Bffect  of  certain  Instruments 
upon  parts  of  body. — In  a  prosecution  for 
murder  in  procuring:  an  abortion,  it  is 
proper  to  ask  a  physician  on  the  witness- 
stand  his  opinion  as  to  the  effect  of  the 
use  of  certain  instruments  upon  delicate 
tissues  of  the  female  anatomy. — People  v. 
Brewer,  19  Cal.  App.  742,  127  Pac.  808,  ^10. 

108.  Same  -^  Handwriting. — Comparison 
of  handwriting:  In  criminal  prosecutions, 
see  note,  6  Am.  Dec.  171. 

An  to  fac-slmllc  slsnaturcs  and  proof  by 
comparison,  see  note,  Ann.  Cas.  191 2B,   417. 

109.  Where,  In  a  prosecution  for  statu- 
tory rape,  the  prosecuting  witness  testified 
concerning  a  note  handed  to  her  by  the 
defendant  requesting  a  secret  meeting  be- 
tween them.  It  was  proper  for  the  district 
attorney  to  prove  by  expert  evidence  that 
the  handwriting  of  the  note  was  that  of 
the  defendant. — People  v.  Preston,  19  Cal. 
App.    675,    127    Pac.    660. 

110.  Same  —  Sanity  of  prisoner  —  Testi- 
mony of  state  warden. — ^The  warden  of  a 
state's  prison  who  had  had  defendant  in  his 
custody  for  three  years  next  preceding  the 
date  of  the  ofTense  for  which  he  was  being 
tried  was  competent  as  "an  intimate  ac- 
quaintance" of  defendant,  within  the  mean- 


ing of  that  term  as  used  In  subdivision  10 
of  section  1870,  Code  of  Civil  Procedure,  to     / 
get    his    opinion    as    to    defendant's    mental 
sanity. — People   v.    Delhantie,    163    Cal.    461, 
125  Pac.   1066. 


110a.  Same  —  Testimony  as  to  matters 
of  special  knowledge. — A  dealer  in  both 
new  and  second-hand  furniture  may  testify 
as  to  the  fair  cash  market  value  of  the 
property  which  defendant  had  In  the  apart- 
ment. The  limited  examination  of  the  prop- 
erty made  by  the  witness,  as  shown  by  the 
cross-examination,  and  upon  which  he 
based  his  opinion,  went  to  the  weight 
rather  than  to  the  competency  of  his  evi- 
dence.— People  V.  White.  19  Cal.  App.  655, 
126  Pac.  505,  506. 

As  to  the  Talldl ty  of  a  statute  proTldlnjr 
for  tbe  appointment  of  expert  witnesses  by 
the  conrt,  see   note.   Ann.  Cas.   1912B,   69. 

111.  Same -— Testimony  of  examlnlnir 
physicians. — In  a  murder  trial  two  phy- 
sicians who  had  acted  as  commissioners  of 
an  examination  of  defendant  for  his  sanity 
at  a  prior  time  and  had  based  their  testi- 
mony on  observation  for  an  hour  or  more 
for  six  days  prior  to  the  examination  were 
competent  to  testify  as  to  the  sanity  of 
defendant. — People  v.  Delhantie,  163  Cal. 
461.    125    Pac.   1066. 

112.  Other    offenses  —  The    iceneral    mle 

which  is  founded  upon  reason  and  justice 
forbids  the  introduction  of  evidence  which 
will  tend  to  show  that  the  accused  had 
committed  any  other  crims  wholly  Inde- 
pendent of  that  for  which  he  is  on  trial, 
but  the  rule  does  not  apply  when  the  other 
offenses  are  not  wholly  independent  of  the 
crime  for  which  the  prisoner  is  on  trial. 
The  rule  Is  that  where  several  crimes  are 
connected  as  part  of  one  scheme  or  plan 
or  of  the  same  general  character  and  tend- 
ing to  the  same  common  end,  they  may  be 
given  in  evidence  to  show  the  process  or 
motive  and  design  leading  up  to  the  par- 
ticular crime  for  which  the  prisoner  Is 
being  tried  and  thus  directly  tending  to 
show  logically  that  the  crime  in  question 
was  a  part  of  such  common  scheme.  If  the 
several  crimes  are  part  of  a  chain  of  cause 
and  consequences  so  linked  as  to  be  nec- 
essarily connected  with  the  system  or  gen- 
eral plan,  they  are  admissible. — People  v. 
Ruef,   14   Cal.   App.   876.    114   Pac.  54. 

See,  also,   pars.   84.   92,  this  note. 

As  to  when  evidence  of  other  similar  of- 
fenses   by    the    accused    Is    admissible,    see 

notes,  44  Am.  Rep.  299;  105  Am.  St.  Rep. 
976;  8  Ann.  Cas.  459;  9  Ann.  Cas.  466;  10 
Ann.  Cas.  656;  10  Ann.  Cas.  906;  11  Ann.  Cas. 
816;  14  Ann.  Cas.  693;  15  Ann.  Cas.  195;  16 
Ann.  Cas.  669;  17  Ann.  Cas.  464;  18  Ann. 
Cas.  442;  Ann.  Cas.  1912C.  91. 

lis.  Same  —  Other  similar  transactions 
admissible  to  show  Intent. — In  a  prosecu- 
tion for  obtaining  money  by  false  pre- 
tenses, witnesses  to  whom  the  defendant 
had  previously  sold  stock  In  the  same  cor- 
poration   upon    the    representation    that    he 
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was  the  agrent  and  authorized  to  sell  stock 
for  said  company,  and  to  whom  he  failed  to 
deliver  certificates  therefor,  althoug:h  they 
paid  for  the  stock,  were  properly  allowed 
to  testify  to  those  transactions.  Such  testi- 
mony is  clearly  proper  under  the  doctrine 
laid  down  In  many  of  our  cases,  of  which 
the  case  of  the  People  v.  Whalen,  154  Cal. 
472,  98  Pac.  194,  is  now  the  leading  one, 
and  which  clearly  explains  the  circum- 
stances under  which  testimony  of  other 
crimes  than  the  one  charged  may  be  re- 
ceived upon  the  question  of  the  Intent  with 
which  the  act  involved  in  the  crime  set 
forth  in  the  information  under  inquiry 
was  committed. — People  v.  Brecker,  20  Cal. 
App.  205,  127  Pac.  666. 

114.  While  it  is  true  that  independent 
crimes,  the  evidence  of  which  has  no  tend- 
ency to  prove  some  material  fact  in  con- 
nection with  the  particular  crime  charged, 
may  not  be  proven  against  the  defendant, 
this  rule  does  not  exclude  evidence  of  such 
other  crimes,  when  the  evidence  thereof 
does  tend  to  prove  some  material  element 
of  the  crime  for  which  the  defendant  is  on 
trial.  This  well-recognlzed  exception  to 
to  the  general  rule  finds  frequent  appli- 
cation in  cases  where  evidence  of  the  crime 
tends  to  prove  a  motive  for  the  commission 
of  the  crime  charged,  and  where,  a  fraud- 
ulent intent  being  a  necessary  element  in 
the  crime  charged,  the  evidence  of  the 
other  crimes  tends  to  establish  and  fix  the 
the  existence  of  such  intent,  and  in  cases 
w'here  the  evidence  tending  to  establish  the 
crime  charged  is  intermixed  with  the  evi- 
dence of  the  other  crimes.  —  People  v. 
Hatch,  163  Cal.  S68,  126  Pac.  907,  911. 

lift.  Photoin«plw  —  AdmlMiblUty  of  In 
evidence. — Photographs  may  be  used  to 
exhibit  particular  locations  or  objects, 
where  it  is  important  that  the  Jury  should 
have  a  clear  idea  thereof,  and  the  situa- 
tion may  thus  be  better  indicated  than  by 
the  testimony  of  witnesses,  or  where  they 
will  conduce  to  a  better  of  clearer  under- 
standing of  such  testimony. — People  v. 
Rogers,  163  Cal.  461,  126  Pac.  148. 

As  to  admlMlblllty  of  pbotoipraphs  In 
evidence,  see,  ante,  §  187.  note  pars.  139- 
141. 

As  to  pbotovraphs  na  evidence,  see  notes, 
76  Am.  St.  Rep.  468;  114  Am.  St.  Rep.  437; 
15  Ann.  Cas.   98. 

116.  Where  a  photograph  of  a  room 
where  a  murder  was  committed  was  taken 
by  a  witness  shortly  after  the  shooting  and 
at  a  time  when  the  objects  in  the  room 
were  in  exactly  the  same  position  that  they 
were  at  the  time  of  the  shooting,  the  fact 
that  the  photographer  who  finished  the 
picture  from  the  film  was  not  called  as  a 
witness  would  not  render  such  picture  in- 
admissible, since  the  person  who  took  the 
picture  testified  that  it  was  a  correct  rep- 
resentation of  the  objects  sought  to  be 
shown  and.  their  relative  location,  which 
waa  a  sufficient  foundation  for  the  admis- 


sion of  such  photograph. — People  v.  Ah  Lee, 
164   Cal.    350.   128   Pac.    1035. 

117.  Rca      KCfltse— Aa      to      generally*— A 

narrative  of  a  past  event  as  to  conduct  of 
the  deceased  not  In  defendant's  presence, 
is  not  evidence  of  the  res  gestse,  and  was 
properly  excluded  in  a  trial  for  murder. — 
People  V.  Brown,  15  Cal.  App.  399,  114  Pac. 
1004. 

118.  In  a  prosecution  for  the  larceny  of 
a  calf,  the  statements  of  the  seller  of  meat 
of  calf  at  time  of  sale  were  not  admissible 
as  part  of  the  res  gest«e,  the  offense  having 
at  that  time  been  completed. — People  v. 
Mullaley.  16  Cal.  App.   46.  116  Pac.  88. 

119.  Declarations  of  the  defendant  made 
to  arresting  ofllcers  at  a  distance  from  the 
place  of  shooting  in  response  to  statements 
made  by  them,  as  to  his  identity  are  not 
admissible  as  part  of  res  gestee. — People  v. 
Wong  Loung,  169  Cal.   581.  114  Pac.  829. 

120.  In  a  prosecution  for  murder  where 
the  defense  was  that  deceased  was  a  mem- 
ber of  a  mob  engaged  In  assaulting  defend- 
ant, and  was  killed  by  him  in  necessary 
self-defense,  a  conversation  between  a  wit- 
ness and  another,  members  of  the  alleged 
mob.  Is  part  of  their  res  gestee,  and  admis- 
sible as  such. — People  v.  Jones,  160  Cal. 
363,    117    Pac.   176. 

121.  Same  —  Irrelevant  answer. — ^^here 
a  conversation  is  a  part  of  the  res  gests, 
It  Is  error  to  refuse  to  allow  a  question 
designed  to  elicit  the  same,  on  the  ground 
that  the  relevancy  or  materiality  of  the 
answer  could  not  be  known.  The  question 
should  have  been  allowed,  and  If  the 
answer  proved  irrelevant  or  Impertinent 
It  could  have  been  stricken  out. — People 
V.  Jones,  160  Cal.   364,  117  Pac.   176. 

122.  Robbery — An  to  evidence  admtsalble. 

— Evidence  that  defendant,  earlier  on  the 
day  of  the  robbery,  had  been  released  from 
Jail  in  a  penniless  condition,  was  admis- 
sible, not  to  show  prior  Incarceration,  but 
to  show  his  penniless  condition  in  view  of 
the  fact  that  later  in  the  day,  after  the 
commission  of  the  offense,  when  arrested 
he  was  In  the  possession  of  newly  pur- 
chased wearing  apparel  and  a  sum  of 
money  secreted  on  his  person. — People  v. 
McCarthy,  14  Cal.  App.  150.  Ill  Pac.  274. 

As  to  evidence  In  trial  of  cbarsc  off  rob- 
bery, see,  ante,   §  211,  note  part  III. 

12S.  "Technical  objections**— As  to  what 
arc. — What  relates  to  an  important  rule  of 
procedure  which  the  legislature  has  pro- 
vided for  the  guidance  of  the  courts,  and^ 
where  the  omission  to  observe  it  can  not 
be  held  to  be  innocuous  without  an  inva- 
sion of  the  authority  of  the  co-ordinate 
branch  of  the  government,  it  can  not  be 
said  that  the  objection  thereto  is  a  "tech- 
nical" objection  to  the  proceedings,  as  the 
term  "technical"  Is  commonly  understood. — 
People  V.  Disperati,  11  Cal.  App.  469,  477, 
105  Pac.   617. 


124.     TITclflTbt  and  snlllclcncy— -Attempt  to 
commit  crime. — ^It  is  not  true,  as  a  rule  of 
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law,  that  evidence  which  is  insufficient  to 
sustain  a  conviction  for  a  crime  would  be 
insufficient  to  sustain  a  conviction  for  an 
attempt  to  commit  the  crime. — People  v. 
Dong  Pok  Tip,  164  Cal.  143,  127  Pac.  1031. 
1033. 


125.  Same — ^Inaaaity  an  defense. — Where 
insanity  is  offered  as  a  defense  to  crime, 
it  is  only  necessary  for  the  defendant  to 
prove  such  insanity  by  a  preponderance  of 
evidence  at  the  time  of  the  commission  of 
such  crime. — People  v.  Ashland,  20  Cal. 
App.    168,    128   Pac.    798.   804. 

See  par.  93,  this  note  and  cross-refer- 
ences. 

Aa  to  admlMilbllity  of  evJdeaco  to  prove 
Insanity  at  the  time  of  confesalon,  see  note, 
16   Ann.  Cas.    1086. 

As    to    harden    of    proving    Inaanlty,    see 

notes,   97  Am.  Dec.  176;   44  Am.  Rep.  436. 

As  to  Insanity  as  a  defense*  see  notes, 
36  Am.  Dec.  402;  63  Am.  St.  Rep.  100;  76 
Am.    St.    Rep.    83. 

As  to  Irresistible  or  nncontroUable  Im- 
pnlse  as  a  defense  for  erlme,  see  note,  Ann. 
Cas.  1912A,  36. 

Aa  to  rlirbt  of  the  defendant  to  appeal 
fff^m  a  verdict  of  vnUty  but  Insane  at  the 
time   of  the  commission   of   the   crime,   see 

note,    Ann.   Cas.    1912A,    462. 

As  to  rlirht  of  person  acquitted  of  charge 
of  crime  on  the  srovnd  of  Insanity  to  be 
discharged  from  restraint  on  his  recovery 
of  sanity,  see  note,  Ann.  Cas.  1913A,  1260. 

As  to  validity  of  a  statute  declaring  that 
Insanity  nhall  not  constltnte  a  defense  for 
crime,  see  note,  Ann.  Cas.   1912B,  927. 

126w     Same  —  Testimony    of    accused.  — 

Where  the  defendant  attempted  killiner  the 
deceased,  pleaded  self-defense,  and  the  evi- 
dence was  circumstantial,  the  Jury  were 
under  no  constraint  to  believe  all  the  evi- 
dence. They  had  the  rigrht  to  judge  from 
all  the  narrated  circumstances  what  part 
of  defendant's  story  should  be  credited  and 
what  part  disbelieved.  They  had  the  rig:ht 
to  say  whether,  in  his  own  statement  of 
the  facts  and  under  the  instruction  of  the 
court  on  that  subject,  the  defendant  was 
Justified,  in  self-defense,  to  gro  to  the  ex- 
tremity of  killing:  the  deceased. — People  v. 
Roselle,  20  Cal.  App.  420.  129  Pac.  477. 

VI.  EVIDENCE  —  ORDER  OF  PROOF  — 
DISCRETION  OF  TRIAL  COURT  TO 
VARY.      (SUBDIVISION  4.) 

127.  Aa  to  order  of  trial— Construction 
of  subdivision  4. — The  trial  is  had  under 
the  control  and  direction  of  the  court  and 
this  section  appears  to  contemplate  that 
where  the  court  is  of  the  opinion,  based 
upon  its  own  view  of  the  whole  situation, 
that  the  failure  to  make  proof  of  a  par*- 
ticular  fact,  when  it  is  within  the  power 
of  the  party  to  do  so,  would  result  in 
manifest  injustice,  and  the  party  has  failed 
or  omitted  for  any  reason  to  make  the 
proof,  it  shall  rest  In  the  sound  discretion 
of   the    court   to   say   whether   such   party's 


orlg^inal  case  shall  or  shall  not  be  reopened 
to  introduce  such  testimony.  In  other 
words,  if  the  court  Is  of  the  opinion  that 
It  would  be  "in  furtherance  of  Justice"  to 
reopen  the  case  to  enable  the  party  to 
introduce  origrlnal  testimony  it  has  the 
power  to  do  so,  and  its  action  in  that 
regrard  can  not  be  disturbed  on  appeal  in 
the  absence  of  a  showing  of  abuse  of  dis- 
cretion.— People  V.  Wongr  Hinar,  28  Cal.  App. 
230,  151   Pac.   1159. 

128.  The  "good  reason,  in  furtherance  of 
Justice"  exists  when  it  becomes  manifest 
to  the  trial  court  that  the  proof  thus  to 
be  offered  is  of  a  fact,  failure  to  establish 
which  migrht  result  in  a  miscarriagre  of 
Justice,  that  is  in  a  criminal  case,  either 
in  an  unjust  conviction  or  an  unjust  acquit- 
tal. There  need  be  no  affirmative  showini: 
of  "good  reason"  more  than  the  mere  sugr- 
erestion. — People  v.  Wong:  Hingr,  28  Cal. 
App.    280,    151   Pac.    1159. 

129.  The  presentation  of  testimony  of 
the  admission  of  the  defendant  out  of  its 
regrular  order  can  not  be  prejudicial  to  the 
accused,  where  his  sole  defense  is  that  he 
was  not  present  at  the  time  of  the  com- 
mission of  the  offense. — People  v.  Wongr 
Hingr.    28   Cal.   App.    230.    161    Pac.    1159. 

ISO.     Conduct   of    cause     Order   of   proof. 

— ^While  general  rule  is  that  no  testimony 
of  conspirators  is  admissible  until  con- 
spiracy has  been  first  established,  court 
may  vary  order  of  evidence  in  this  respect, 
as  such  order  is  not  mandatory,  and  where 
circumstances  warrant,  course  of  court  in 
varying  order  will  be  approved. — People  v. 
Donnolly,  143  Cal.  394,  398,  77  Pac.  177. 
See  People  v.  Fehrenbach,  102  Cal.  894,  36 
Pac.  678;  People  v.  Van  Horn,  119  Cal.  823, 
330,  61  Pac.  638;  People  v.  Compton,  123 
Cal.    403.    408.    56    Pac.    44. 

131.  The  court  is  warranted  in  depart- 
ing: from  the  order  of  proof  prescribed  by 
section  1093.  Penal  Code,  under  proper  cir- 
cumstanres.  —  People  v.  Wlllard,  150  Cal. 
651,    89    Pac.    124. 

132.  The  admission  of  testimony  in  the 
case  in  chief  not  strictly  competent  as  part 
thereof,  but  clearly  competent  in  rebuttal, 
such  introduction  out  of  order  does  not 
Justify  a  reversal. — People  v.  Maugrhs,  8 
Cal.   App.   107.   119,    96   Pac.    407. 

133.  Accepting  the  rule  that  ordinarily 
the  corpus  delicti  should  be  shown  before 
a  confession  is  admitted,  it  Is  neverthe- 
less true  that  the  order  of  proof  Is  largely 
within  the  discretion  of  the  trial  court, 
and  unless  It  clearly  proves  that  the  de- 
fendant was  prejudiced  by  the  ruling  of 
the  trial  Judge,  permitting  the  confession 
to  be  given  before  the  corpus  delicti  was 
established,  it  is  not  reversible  error. — Peo- 
ple V.  Swaile,  12  Cal.  App.  192,  196,  107 
Pac.   134. 

184.  Conspiracy.  —  Where  evidence  had 
been  given,  tending  to  prove  conspiracy, 
it  was  not  necessary  that  conspiracy 
should    be    actually    shown     to    have    been 
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formed  before  declarations  of  either  con- 
spirator can  be  proven.  If  conspiracy  is 
not  ultimately  proved,  such  declarations 
must  be  disregarded;  it  is  largrely  in  dis- 
cretion of  court  as  to  how  much  evidence 
of  existence  of  conspiracy  shall  be  required 
before  receivinsr  evidence  of  acts  and  dec- 
larations of  one  of  allegred  conspirators  in 
absence  of  other. — People  v.  Daniels,  105 
Cal.   262,  265,  S8  Pac.   720. 

185.  Court  la  not  reqatred  to  state  any 
reaaoMo  for  adopting:  rule  with  reference  to 
order  of  trial. — People  v.  Haun,  44  Cal.  96, 
100. 

186.  Departure  from  forai  or  mode  of 
preaeatlair  Issue  prescribed  by  statute  does 
not  prejudice,  nor  tend  to  prejudice,  de- 
fendant in  respect  to  substantial  rigrht;  and 
it  is  therefore  duty  of  court  to  grive  Judge- 
ment without  reference  to  an  irregrularity, 
result  of  such  departure.  —  People  v. 
Sprai?ue,  63  Cal.  491,  495.  See  People  v. 
Shainwold,  51  Cal.  468,  469;  People  v.  Gil- 
bert, 57  Cal.  96,  99. 

137.  Same — Rale  prescribed  la  scctloa 
aot  mamdatory. — The  rule  regrulating  the 
order  of  trial  in  the  above  section  is  not 
mandatory,  but  may  be  departed  from  by 
the  trial  court  in  the  exercise  of  a  sound 
discretion,  under  the  provisions  of  section 
1094,  post. — People  v.  Valencia,  32  Cal.  App. 
631,  163  Pac.  865,  following:  People  v.  Comp- 
ton,   133  Cal.  403,   56  Pac.   44. 

ISS.  Same  —  Rebattal  —  Support  of  evl- 
denee  for  prosecution. — Witness  called  by 
prosecution  in  rebuttal  of  evidence  of  de- 
fendant, being:  permitted  to  testify  to 
matters  which  are  not  rebuttal,  but  in 
corroboration  of  evidence  of  the  prosecu- 
tion, furnishes  no  g:round  for  reversal.  In 
absence  of  an  abuse  of  discretion  by  the 
trial  court,  under  section  1094,  post,  author- 
izinsT  the  exercise  of  a  sound  discretion  to 
depart  from  the  usual  order  of  trial. — Peo- 
ple V.  Valencia,  32  Cal.  App.  631,  163  Pac. 
865,  following:  People  v.  Willard,  150  Cal. 
550.  89  Pac.  124. 

ISO.     Offer  made    to   present   evideace   of 

defendant,  after  all  evidence  had  g:one  to 
Jury,  and  court  had  proceeded  with  Its 
charge  as  to  law  groverning:  case,  may  be 
{^ranted  or  refused,  within  discretion  of 
court,  and  where  refused,  appellate  court 
can  not  declare  that  action  of  trial  court 
was  an  abuse  of  its  discretion. — People  v. 
Christensen,  85  Cal.  568,  570.  24  Pac.  888. 
See  People  v.  Ross,  65  Cal.  104,  3  Pac.  491. 

140.  RcealliBK  witness  for  further  cross- 
examination. — Althoug:h  application  by  de- 
fense to  recall  witness  for  further  cross- 
examination  in  order  to  lay  foundation  for 
evidence  of  another  witness  as  to  his  dec- 
larations be  made  before  prosecution  had 
offered  any  evidence  in  rebuttal,  rig:ht  to 
recall  must  necessarily  rest  In  discretion 
of  court  below;  and  it  is  not  practice  of 
appellate  court  to  interfere  in  such  cases, 
except  where  there  Is  clear  abuse  of  dis- 
cretion.— People  V.  Keith,  50  Cal.  137,  140. 


141.  Reopening  cause. — It  is  discretion- 
ary with  court  to  g:rant  or  refuse  request 
of  defendant  to  testify  after  evidence  has 
e:one  to  Jury  and  court  has  proceeded  with 
its  charge  to  that  body  as  to  law  g:overn- 
ing:  case  before  offer  was  made. — People  v. 
Christensen.    85   Cal.    568,    570,    24    Pac.   888. 

142.  Rule  as  to  order  of  evidence  Is  not 
mandator!',  and  courts  therefore  may.  In 
their  discretion,  depart  from  reg:ular  and 
ordinary  method  of  procedure  in  respect 
to  requiring:  that  conspiracy  should  first 
be  established  by  independent  proof  to 
satisfaction  of  court  before  evidence  of 
co-conspirator  is  received.  —  People  v. 
Compton.   123  Cal.   403,   408,   56  Pac.   44. 

148.  IVItness— Impeachment  of. -^Denial 
by  court  of  request  made  by  counsel  for 
defendant  asking  leave  to  recall  for  further 
cross-examination  a  witness  for  prosecu- 
tion for  purpose  of  laying:  foundation  for 
impeaching:  said  witness  is  not  an  abuse 
of  discretion  of  trial  court. — People  v.  Gor- 
dan,  108  Cal.  568,  571,  37  Pac.  634. 

VII.     ARGUMENT  —  CONDUCT    OF   COUN- 
SEL.  (SUBDIVISION  6.) 

144.  Absence  of  Jury  from  court  during: 
part  of  trial,  it  appearing:  to  have  been  for 
an  inappreciable  space  of  time,  if  at  all, 
while  defendant's  counsel  was  preparing:  to 
beg:in  an  address  to  Jury,  is  not  prejudicial 
error;  and  refusal  of  court  to  correct  its 
minutes  so  as  to  show  that  any  such 
absence  had  in  reality  occurred  upon  evi- 
dence produced  before  it,  was  Justifiable. — 
People  V.  Bush,  68  Cal.  623,  628,  10  Pac.  168. 

145.  Misconduct  of  counsel —■  Arirumcnt 
of  district  attoraey. — ^Where  district  attor- 
ney, In  his  argrument  to  Jury,  in  referring: 
to  duty  of  Jury  in  lig:ht  of  evidence  claimed 
by  him  to  be  conclusive  of  defendant's 
g:uilt,  said  that  community  only  asked 
simple  Justice,  and  added,  "This  has  usu- 
ally been  denied,  Judg:ing:  from  past  criminal 
history  of  this  county.  One  hundred  and 
ten  murders  have  been  committed,  and  but 
one  hung:."  A^ain:  "Murder  fiourishes 
freely.  Within  the  past  six  months,  two 
men  have  come  to  this  county,  strangrers, 
and  have  committed  murders."  Ag:ain: 
"There  is  always  some  defense  manufac- 
tured to  save  culprit's  neck."  And  continu- 
ing: in  like  lang:uag:e  to  same  effect,  and 
concluding:,  "If  people  of  Dunnl^an  had 
taken  him  [referring:  to  defendant]  out 
that  day  and  strung:  him  to  a  tree,  they 
would  have  done  a  good  thing  for  this 
community  and  taug:ht  these  red-handed 
devils  that  there  is  such  a  thing  as  law 
and  punishment  for  their  deeds":  Held, 
that  while  no  allowance  for  zeal  exercised 
by  district  attorney  can  condone  so  flagrant 
a  burst  of  unrestrained  passion,  it  must  be 
arsumcd  that  Jury  was  composed  of  men 
posses.sing  ordinary  intelligence,  and  where 
homicide  was  admitted,  and  evidence  such 
as  to  make  it  reasonably  certain  that  Jury 
was  not  led  by  misconduct  of  district  attor- 
ney   to    return   verdict,    which    they   other- 
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Wise  would  not  have  found,  Judgment  will  objections  to  such  questions  were  sustained. 
not  be  reversed. — People  v.  McRoberts,  1  — People  v.  Wells,  100  Cal.  460,  463,  34  Pac. 
Cal.   App.   26,    28,   81   Pac.  734,   735.  1078. 


As   to   mrgum^nt  aad   condvet  off  eoansel 

generally,  see  Kerr's  Cyc.  Code  CIv.  Proc. 
(2d  ed.).  §  607  and  note.  Supra,  C.  C.  P. 
part,    S  607. 

146.  Same  —  AUadlnn:  to  female  wlt- 
BeiMies  as  of  ne«rro  extraction  is  not  mis- 
conduct, where  testimony  shows  that  one 
was  colored  and  their  appearance  on  stand 
may  have  indicated  it. — People  v.  Davis,  1 
Cal.   App.  8,   12,   81   Pac.   716. 

147.  Allndlnn:   to   prevalevce    of   erime. — 

Allu5>ion  may  be  made  by  district  attorney 
in  ar}?ument  to  prevalence  of  crime  and 
to  duty  of  Jury  in  regrard  thereto. — People 
V.   Moling,   126  Cal.   606,   607,   69   Pac.   34. 


14H.  Same— Allusion  to  defendant**  pres- 
ent nnnltr*  where  defense  was  that  defend- 
ant was  insane  at  time  of  commission  of 
crime,  not  misconduct  in  prosecuting:  attor- 
ney, in  his  closing  argument,  upon  question 
of  his  Insanity,  the  "present  sanity"  of  de- 
fendant not  being  disputed,  the  Jury  being 
instructed  that  the  only  question  was  as  to 
defendant's  insanity  at  the  time  of  the 
commission  of  the  crime. — People  v.  Daily, 
136  Cal.  104,  106.  67  Pac.   16. 

149.     Same^AIlvslona    to    other   offenses. 

— Statements,  questions,  and  remarks  by 
district  attorney.  In  presence  of  Jury,  in 
reference  to  incompetent  proposed  evidence 
of  similar  offenses  of  defendant,  for  pur- 
pose of  leading  Jury  to  believe  that  offense 
charged  was  committed  with  felonious  in- 
tention, are  calculated  to  prejudice  substan- 
tial rights  of  defendant. — People  v.  De- 
vine,   96  Cal.   227,  231,   SO  Pac.  378. 

160.  After  conviction  of  receiving  stolen 
goods,  new  trial  is  properly  granted,  where 
district  attorney  tells  Jury,  In  effect,  that 
defendant  was  guilty  of  another  offense, 
which  was  not  proved  in  the  case,  the 
keeping  of  a  place  for  habitual  reception 
of  stolen  goods,  referring  to  defendant  as 
a  "criminal  fence-keeper,"  and  referring  to 
defendant's  place  as  "a  hole  in  the  wall," 
and  alleging  that  defendant  was  shown 
by  the  evidence  to  be  "keeping  Just  that 
sort  of  a  Joint."— People  v.  Sing  Lee,  146 
Cal.   190,   191,   78   Pac.   686. 

151.  Misconduct  of  district  attorney  In 
stating  to  Jury  that  defendant  is  guilty  of 
another  offense  is  error  for  which  new  trial 
will  be  granted,  where  there  Is  no  evidence 
as  to  such  other  offense,  and  where  asser- 
tion was  made  in  regard  to  matters  that 
had  been  expressly  ruled  out. — People  v. 
Valliere,  127  Cal.  66,  66,  69  Pac.  296;  People 
V.  Sing  Lee.  146  Cal.  190,  191,  78  Pac.  636. 

ISa.     Same — Anklnir     Improper     qnestlona 

of  defendant  by  district  attorney,  which 
questions  he  knows  to  be  wholly  inadmis- 
sible and  wrong,  without  expectation  of 
answer,  but  merely  to  prejudice  Jury 
against  defendant  in  vital  matters,  is  such 
misconduct  as  to  Justify  reversal,  although 


158.  It  is  misconduct  for  district  attor- 
ney to  persist,  against  rulings  of  court,  in 
asking  improper  question  so  as  to  impress 
on  minds  of  Jurors  that  defendant  had  com- 
mitted other  crimes  and  had  changed  his 
name. — People  v.  Derbert,  138  Cal.  467,  471, 
71   Pac.    564. 

164.  Persistently  asking  Improper  ques- 
tions, which  assume  before  Jury  extent  of 
damaging  facts,  where  such  questions  are 
erroneous  and  incompetent.  Is  ground  for 
reversal  on  conviction. — People  v.  MuUiags. 
83  Cal.  138,  146,  17  Am.  St.  Rep.  1023,  23 
Pac.    229. 

166.  Asking  inadmissible  questions  for 
purpose  of  exciting  suspicion,  in  mind  of 
Jurors,  prejudicial  to  defendant,  is  miscon- 
duct unjustly  Injurious  to  defendant. — 
People  V.  Ryan,  108  Cal.  681,  686,  41  Pac. 
461. 

156.  Same  Same — ^Limitation  of  rvle. — 
Where  only  one  improper  question  wii.i 
asked,  and  district  attorney,  being  repri- 
manded by  court  for  asking  it,  made  no 
attempt  to  repeat  question  or  ask  similar 
one.  and  court  expressly  instructed  Jury  to 
pay  no  attention  to  anything  suggested  by 
question,  the  asking  of  such  question  is 
not  seriously  prejudicial  to  defendant. — 
People  V.  Bradbury,  61  Cal.  676,  91  Pac. 
497,  34  Cal.  Dec.  169,  172. 

157.  It  is  not  misconduct  requiring  re- 
versal of  Judgment  of  conviction,  for  dis- 
trict attorney,  in  line  of  cross-examination, 
to  discredit  witness  for  defense,  a  failure 
in  which  could  only  prejudice  his  own  case, 
in  asking  improper  questions  which  were 
disallowed  by  court,  where  impropriety, 
though  obvious,  was  not  of  flagrant  char- 
acter.— People  V.  Phelan,  123  Cal.  661,  669. 
66  Pac.   424. 

158.  Same— Asking  witnesn  Iff  he  had  not 
been  arrested  for  vagrancy  and  disturbing 
the  peace,  and  then  withdrawing  question 
as  to  vagrancy  when  exception  was  taken 
to  his  conduct  in  putting  question,  not  mis- 
conduct calling  for  reversal. — People  v. 
Moran.  144  Cal.  48,  62,  77  Pac.  777. 

150.     Same^Beltef  eoneemlnir   defendant, 

— Where  counsel  for  people  expressed  hi.s 
belief  concerning  defendant,  to  effect  that 
he  believed  him  to  be  a  thief,  embezzler, 
scoundrel,  and  that  he  had  not  an  honest 
hair  In  his  head  nor  an  honest  bone  in  his 
body,  such  misconduct  is  not  prejudicial, 
where  court  fully  instructed  Jury  to  disre- 
gard it. — People  V.  Ward,  134  Cal.  301,  311, 
66   Pac.    372. 

160.  Same— Challenging  attorney  ffor  de- 
fendant to  explain  facts  and  circumstances 
of  case  from  any  other  hypothesis  than  that 
of  guilt,  and  to  give  his  version  of  offense. 
Is  not  Improper  nor  prejudicial. — People  v. 
Hall,   94   Cal.   696,  699,   30   Pac.   7. 

161.  Same— Charging  defendant  with  llv- 
ing  off   earnings  of  prosecntlng  witness   is 
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not  misconduct,  where  defendant  introduced 
evidence  that  he  had  obtained  money  from 
her. — People  v.  Davis.  1  Cal.  App.  8,  12,  81 
Pac.  716. 

19Z.  Same*— Comiuentlnjir  apon  character 
and  extent  of  panlshmcnt  which  court 
migrht  inflict  under  the  law,  though  not  to 
be  commended,  is  not  ground  for  reversal, 
where  court  corrected  abuse  by  advisingr 
Jury  that  tliey  had  nothing:  to  do  with 
matter  of  punishment;  that  it  was  for  court 
alone  to  determine  that  question. — People 
V.  Salas,  2  Cal.  App.  537,  540,  84  Pac.  296. 

168.  Same  Commenting  apon  Incompe- 
teat   evidence    Tihlle    nrirlnfl:    lt«    admlMiloB, 

with  evident  intent  of  prejudicing:  minds 
of  Jury  agrainst  defendant,  is  misconduct  of 
district  attorney,  and  it  is  error  for  Judgre 
to  allow  him  to  proceed  in  such  remarks 
agrainst  objection. — People  v.  Liee  Chuck,  78 
Cal.   317,  329.   20   Pac.   719. 

164.  Same— Commenting  upon  pemonal 
appearamce  of  defendant. — Where  defendant 
does  not  submit  himself  as  witness  in  case, 
it  is  Improper  for  district  attorney  to  com- 
ment upon  or  call  attention  to  his  personal 
appearance  as  factor  in  evidence,  but  where 
this  particular  feature  of  argrument  was 
not  made  subject  of  special  objection,  held 
not  erroneous. — People  v.  Frigerio,  107  Cal. 
151,  153.  40  Pac.  107. 

165.  Same— Defendant**  right  in  violated 

if  counsel  for  people  are  permitted  to  state 
facts  and  comment  upon  them,  where  such 
facts  are  not  before  Jury  by  proofs  properly 
submitted. — People  v.  Ah  Len,  92  Cal.  282, 
284,  27  Am.  St.  Rep.  103,  28  Pac.  286.  See 
Tuck«r  V.  Henniker,  41  N.  H.   317. 

166.  Same— Denonnclng  motives  of  de- 
fendant and  endeavoring:  to  show  that  he 
was  cold-blooded  murderer,  where  there 
was  evidence  tending:  to  show  him  g:uilty, 
is  not  misconduct  on  part  of  district  attor- 
ney.— People  v.  Glaze.  139  Cal.  154,  159,  72 
Pac.  966. 

167.  Same— Denouncing  theory  of  de- 
fense    and     credibility     of    defendant    and 

severely  criticizing  him  from  his  own  evi- 
dence, not  misconduct  calling  for  reversal. 
— People  V.  Davis,  1  Cal.  App.  8,  12,  81 
Pac.  716. 

168.  Same  -.->  Derogatory  remarks  con- 
cerning witnesn. — Where  district  attorney 
referred  to  witness,  saying,  "This  man 
ought  to  be  in  the  penitentiary,"  being 
merely  an  expression  of  opinion  of  district 
attorney,  not  ground  for  reversal. — People 
V.  McMahon.   124  Cal.   436,   436,   57  Pac.   224. 

160.  Same^Dlncretlon  of  conrt. — Courts 
are  not  favorably  disposed  toward  granting 
new  trial  on  ground  of  misconduct  of  dis- 
trict attorney  in  argument  of  his  case.  In 
regulating  arguments  of  counsel,  much  is 
left  to  discretioh  of  trial  court,  and  Judg- 
ment will  not  be  reversed  for  mere  fervor 
of  district  attorney  in  his  argument. — 
People  ▼.  Owens,  132  Cal.  469,  471,  64  Pac. 
770. 


170.  Much  must  be  left  to  discretion  of( 
trial  Judge  in  determining  whether  attor- 
ney oversteps  bounds  of  legal  propriety 
in  his  conduct  of  trial;  and,  unless  it 
clearly,  appears  to  contrary,  judgment  of 
trial  court  that  his  conduct  has  wrought 
no  prejudice  to  defendant  will  not  be  set 
aside.  Counsel's  conduct  must  reach  course 
of  proceeding  militating  against  Justice 
and  fair  and  orderly  conduct  which  should 
characterize. judicial  proceeding  in  criminal 
cases,  before  error  can  be  predicated  of  it. 
There  must  be  wilful  error  persisted  in  for 
illegitimate  purpose,  followed  by  injustice 
to  prisoner. — People  v.  Mayes,  113  Cal.  618, 
622,  45  Pac.  860.  See  People  v.  Ward,  105 
Cal.  335,  340,  39  Pac.  33. 

171.  Same— Rxccptfon   mvst   be    taken. — 

Objections  to  statements  of  counsel  for 
people  in  argument,  and  in  presence  of 
Jury,  can  not  be  considered  on  appeal, 
where  no  ruling  of  trial  court  was  de- 
manded or  made  with  reference  to  such 
statements. — People  v.  Ah  Fook,  64  Cal.  380, 
382,  641,  1  Pac.  347;  People  v.  Beaver,  83 
Pac.    419,    420,    28    Pac.    821. 

172.  Same— RxprcMilon  of  ivlsh  to  prove 
defendant's  character. — Where  counsel  for 
prosecution  made  highly  improper  remarks 
to  Jury,  involving  wish  that  defendant  had 
thrown  down  bars,  so  that  prosecution 
might  have  proved  his  character,  and  court 
rebuked  counsel,  thereafter  Instructing 
Jury  not  to  consider  question  of  defend- 
ant's character,  misconduct  was  not  so 
serious  as  to  call  for  reversal  of  Judgment. 
—People  V.  Smith,  134  Cal.  468,  467,  66  Pac. 
669. 

173.  Same  —  Extravagant,  vituperative 
cplthetii  agalnnt  defendant  should  not  be 
indulged  In  by  counsel  for  prosecution,  but 
where  court  charges  Jury  in  relation 
thereto,  that  they  must  not  consider  the 
personal  views  and  opinions  expressed  by 
counsel,  it  is  not  to  be  presumed  Jury  dis- 
regarded charge,  nor  that  defendant  was 
prejudiced. — People  v.  Ward,  134  Cal.  301, 
311,   66   Pac.    372. 

174.  Same— Failure  of  co-defendant  to 
testify — Commenting  upon. — Where  district 
attorney  refers  to  failure  of  one  Jointly 
charged  with  defendant  to  testify  in  the 
case,  such  action  is  not  misconduct  preju- 
dicial to  rights  of  defendant  on  trial. — 
People  V.  Yee  Foo,  4  Cal.  App.  730,  89  Pac. 
450. 

175.  Same— Failure  of  defendant  to  t^m-' 
tify— Commenting  upon. — Failure  of  de- 
fendant to  testify  upon  any  particular  poini 
should  not  be  commented  upon  by  district 
attorney  or  counsel  in  argument. — People 
V.  Sanders,  114  Cal.  216,  238.  46  Pac.  163. 
See  People  v.  McGungill,  41  Cal.  429;  People 
V.  Brown,  53  Cal.  66;  People  v.  Sansome,  98 
Cal.  236,  238,  33  Pac.  202;  People  v.  Mead. 
145  Cal.   500,  606,   78  Pac.  1047. 

176.  Statement  by  counsel  for  prosecu- 
tion in  argument,  with  reference  to  certain 
evidence,  asking  Jury  if  such  evidence  was 
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not  true,  why  defendant  had  not  taken 
8tan4  and  denied  it,  constitutes  reversible 
error,  even  though  court  instructed  Jury 
to  disregrard  it — People  v.  Morris,  3  Cal. 
App.  1,   84  Pac.   468,  464. 

177.  Same— Failure  to  call  vrltacsa— 
ComMentlBK  «pon« — ^Unfavorable  comments 
by  district  attorney  upon  failure  of  defend- 
ant to  call  witness  not  produced,  to  effect 
that  it  must  be  presumed  that  his  testi- 
mony would  have  been  adverse  to  defend- 
ant, is  prejudicial  misconduct. — People  v. 
Smith,    121   Cal.    266,    862,   63   Pac.   802. 

178.  Allegred  misconduct  on  part  of  dis- 
trict attorney  in  calling:  attention  of  Jury 
to  fact  that  certain  witnesses  were  not 
called  for  defendant.  Is  not  prejudicial, 
where  statement  was  stricken  out  by  court 
and  Jury  were  instructed  to  disregrard  it. — 
l*eople  V.  Bene,  130  Cal.  169,  165.  62  Pac.  404. 

17ft.  Same  —  Failure  to  deny  certain 
Mtatementa— Commentlnip  vpon. — Where  de- 
fendant testified  in  his  own  behalf,  and 
went  fully  into  details  of  allegred  crime, 
it  was  proper  for  district  attorney,  in  his 
argrument,  to  comment  upon  defendant's 
failure  to  deny  statements  testified  to  by 
other  witnesses,  inconsistent  with  his  tes- 
timony.— People  V.  Wangr  Bin,  139  Cal.  60, 
65,  72  Pac.  606. 

180.  Same  —  Fnllvre  to  testify  before 
coroner— rommentInK  npon.  —  Where  de- 
fendant, chargred  with  murder,  had  pre- 
viously appeared  at  inquest  before  coroner, 
but  did  not  testify,  it  was  Improper  and 
unfair  for  district  attorney  at  trial  to 
make  remarks  In  his  closing  argument, 
drawing  conclusion  adverse  to  defendant 
from  fact  that  he  did  not  testify  concern- 
ing certain  matters  nor  at  coroner's  inquest. 
— I*eople  V.  Lemperle.  94  Cal.  45,  48,  29 
Pac.    709. 

lAl.  Same  —  m-tlmed  recrimination  be- 
t«vcen  district  attorney  and  counsel  (or 
defendant  is  not  ground  for  reversal,  where 
no  prejudice  to  defendant  appeared  to  re- 
sult therefrom. — People  v.  Amaya,  184  Cal. 
631.    639.    66    Pac.    794. 

1831.  Same— Illaatratinfl:  armtment  by  nne 
of  meter-box. — Where  the  district  attorney 
showed  meter-box  to  Illustrate  amount  of 
gas  which,  under  evidence,  would  leak  in 
given  time,  and  where  both  district  attor- 
ney and  Judge  Informed  Jury  that  box  was 
not  an  exhibit,  that  no  proof  of  its  capacity 
was  before  them,  and  that  they  were  not 
to  accept  district  attorney's  statement  as 
evidence,  box  being  used  simply  for  pur- 
poses of  illustration:  held  that  this  did  not 
tonstitute  abuse  of  district  attorney's  of- 
fice, or  unfairness  to  defendant  In  argument 
to  Jury. — People  v.  Durrant,  116  Cal.  179, 
221,  10  Am.  Cr.  Rep.  499,  48  Pac.  76. 

18S.  Same  —  Improper  comments  vpon 
evidence. — District  attorney  is  not  Justified 
in  making  improper  comments  upon  evi- 
dence by  mere  fact  that  defendant's  counsel 
had  already  committed  like  impropriety; 
but    impropriety    or    misconduct    should    be 


objected   to  and  corrected  at  time. — People 
y.    Kramer,    117    Cal.    647,    660,    49    Pac.    842. 

184.  Same  —  Impanelntent  off  J«ry  — 
Remarka  darlnir< — Where  attorney  for  de- 
fendant asked  Juror  upon  voir  dire  if  he 
had  any  special  prejudice  against  offenses 
"committed  during  Sunday  broils,"  and  dis- 
trict attorney  remarked  that  no  one  broiled 
but  defendant,  and  Juror  was  accepted 
without  challenge,  such  remark  Is  not 
prejudicial. — People  y.  Davis,  4  Cal.  Unrep. 
620,    36   Pac.    96. 

185.  Same— Imadyertemt  allvalom  to  mUmm 
name  of  defendant,  by  district  attorney, 
during  impanelment  of  Jury,  for  which 
apology  was  made  as  soon  as  defendant's 
counsel  objected,  is  not  such  mlsoonduct 
as  to  require  new  trial,  althougrh  court 
had  directed  clerk  not  to  read  alias  name 
to  Jury,  there  being  no  showing  that  dis- 
trict attorney  knew  of  direction  given  to 
clerk.— People  v.  Woods,  147  Cal.  t66,  272, 
81   Pac.   662. 


IMI.     Same  -—  Intcrjcctlonml     rei 

While  defendant's  counsel  was  stating  to 
court  what  he  assumed  he  could  show  by 
certain  evidence,  remark  of  district  attor- 
ney, "You  know  very  well  you  couldn't 
prove  any  such  thing":  held  not  prejudicial 
to  defendant. — People  v.  Bene,  130  Cal.  159. 
163,    62    Pac.    404. 

187.  Sanae  —  Intcrposlnir  mere  tecbnical 
objections  to  admission  of  evidence,  which. 
If  admitted,  would  not,  in  large  majority 
of  cases,  seriously  weaken  case  for  prose- 
cution, yet  if  wrongly  excluded  would  com- 
pel reversal  of  Judgment,  should  be  avoiderl 
by  prosecuting  ofllcers. — People  v.  Benson. 
62  Cal.  380,  382. 

188.  Same— Jurom  drinking  liqvora  at 
ezpennc  of  district  attorney  after  adjourn- 
ment of  court  for  a  day.  during  the  trial, 
or  where  one  of  them  ate  dinner  at  his 
house,  under  circumstances  rendering  act 
of  Invitation  necessary,  is  not  ground  for 
reversal  of  Judgment,  in  absence  of  show- 
ing that  injustice  resulted  from  such 
irregularity  or  misconduct. — People  v.  Lyle, 
2  Cal.  Unrep.  393,   4  Pac.   977,   979. 

189.  Same— Making  remarka  during  trial, 
nnjastiy  Injarloun  to  defendant,  is  conduct 
preventing  defendant  from  having  fair  trial 
to  which  he  is  entitled,  but  judgment  will 
not  be  reversed,  upon  the  ground  alone. — 
People  V.  Ryan,  108  Cal.  581,  586,  41  Pac. 
461, 


100.  Same^Mattera  off  common  knowl- 
edge and  historical  ffacta  may  be  referred 
to  and  interwoven  in  argument.  Range 
of  discussion,  illustration,  and  argument 
of  counsel  before  Jury  is  wide. — People  v. 
Moling.   126   Cal.    505.    507,    59   Pac.    84. 

See  par.  214,  this   note. 

181.     Same*— Merc    cxprcsiilon    of    opinion 

of  district  attorney  during  argument,  not 
Involving  statement  of  any  fact  or  sugges- 
tion of  something  as  being  true  which  had 
not  been  proved,  and  which  was  within 
the    reasonable    latitude    which    should    be 
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allowed  district  attorney  In  commentinfir 
upon  case,  Is  not  srround  for  setting  aside 
verdict. — People  v.  McMahon,  124  Cal.  435, 
436.   57   Pac.   224. 

102.  Sanie— Mla«ondvct  «an  not  be  re« 
Tieived  on  appeal^  where  no  objection  is 
made  nor  exception  taken  thereto. — People 
V.  Brittan.  118  Cal.  409.  412.  50  Pac.  664. 
See  People  v.  Kramer.  117  Cal.  647.  660.  49 
Pac.   842. 

103.  Same — Motion  for  acqalttal  not 
proper  remedy. — ^District  attorney  has  no 
rifht  to  make  remarks  concerniner  negrlect 
or  refusal  of  defendant  to  be  sworn  as 
witness,  but  such  comments  by  district  at- 
torney, where  constituting:  error,  are  not 
such  error  as  can  be  availed  of  by  motion 
for  acquittal. — People  v.  Sansome,  98  Cal. 
235,   238,  33  Pac.  202. 

104.  Same— Motion  for  nerr  trial  no 
reakedy. — There  is  no  provision  of  law 
authorizing:  grrant  of  new  trial  on  grround 
of  misconduct  of  district  attorney.  '  Ques- 
tion of  misconduct  of  district  attorney  will 
be  considered  upon  appeal  from  Judgrment 
when  presented  by  proper  record. — People 
v.   Amer,  151  Cal.  303.   90  Pac.   698,  700. 

105.  Same-^lVevir  trial  may  be  irranted 
for  miaeondnct  of  diotrlct  attorney,  where 
it  is  clear  that  he  has,  in  bad  faith,  im- 
properly attempted  to  influence  Jury  to 
defendant's  damagre,  but  will  not  be 
granted  where  there  Is  no  such  palpable 
wrong:  in  his  misconduct  as  to  Justify  con- 
clusions that  he  was  actuated  by  bad  faith 
in  making:  statement. — People  v.  Searcey, 
121  Cal.  1,  5.  41  L.  R.  A.  157.  53  Pac.  359. 

100.  Sam*  — >  Objeetf  onable  eondvct  on 
part  of  eoonael  on  both  sides  in  stating: 
their  several  impressions  in  presence  of 
Jury  upon  arg^ument,  held,  under  circum- 
.stances,  court  having  fully  instructed  Jury 
upon  law  as  applicable  to  matter,  not  preju- 
dicial error. — People  v.  Bush,  68  Cal.  623, 
629,  10  Pac.  169. 

107.  Same  Opening  atatement  —  Def ee^ 
tlveneaa  of. — It  is  Immaterial  whether  or 
not  district  attorney.  In  opening:  statement, 
fully  stated  the  evidence  and  facts  which 
he  expected  to  prove,  and  objection  raised 
by  defendant  to  sufflciency  of  opening? 
statement  can  not  be  considered  upon 
appeal,  where  evidence  g:Iven  upon  trial 
is  sufflcient  to  sustain  verdict  of  convic- 
tion.— People  V.  Ellsworth,  92  Cal.  594,  595, 
28  Pac.   604. 

See  pars.   86.  40,  this  note. 

198.  Misconduct  of  district  attorney  in 
opening  statement,  in  the  matter  of  stating 
that  he  expected  to  prove  a  certain  fact, 
which  statement  may  have  been  made  in 
good  faith  with  Intent  to  attempt  its  proof, 
does  not  prejudice  defendant,  where  no 
Ruch  proof  was  presented;  the  proposal  and 
failure  of  such  proof  only  tends  to  weaken 
case  of  prosecution. — People  v.  I^wis,  124 
Cal.  551,  559.  46  L.  R.  A.  783.  57  Pac.  470. 

100.  Same  —  Same  —  Stating  Improper 
facta*    In    opening    statement    of    facts    ex- 


pected to  be  proved,  is  not  misconduct, 
where  there  is  nothing  to  indicate  inten- 
tional disregard  of  truth,  or  clear  intent 
to  influence  Jury. — People  v.  Gleason,  127 
Cal.    323.    325,    59    Pac.    592. 

aOO.     Same — Pointing  linger  at  defendant. 

in  course  of  argument  by  district  attorney, 
and  saying,  "You  sought  this  trouble  with 
prosecuting  witness  and  made  cowardly 
attack  upon  him,"  is  not  such  misconduct 
as  to  Justify  reversal. — People  v.  Wheeler, 
65  Cal.   77.   78.   2   Pac.   892. 

201.  Same-^Prlor  conviction— Reference 
to,  by  diatrlct  attorney  In  argument. — 
Where  reference  was  made.  In  argument 
to  Jury  by  district  attorney,  as  to  prior 
conviction  of  defendant  of  petty  larceny, 
and,  In  controversy  with  counsel  for  de- 
fendant which  arose  at  time,  district 
attorney  further  stated  that  at  time  infor- 
mation was  drawn  he  did  not  know  of  such 
prior  conviction:  held,  that  where  there 
was  no  evidence  before  Jury  to  show  that 
defendant  had  ever  been  convicted  of  petty 
larceny,  and  where  Jury  were  instructed 
by  court  that  matter  was  not  for  their 
consideration,  and  that  they  were  not  to 
pay  the  least  regard  to  it  one  way  or  the 
other,  such  reference  by  district  attorney 
is  not  prejudicial  error,  as  Instructions 
of  court  In  this  regard  are  presumed  to 
have  been  followed. — People  v.  Perry,  144 
Cal.   748,   753,    78    Pac.    284. 

202.  Same— Sam»*— Habere  prior  convic- 
tion la  admitted. — Referring  to  prior  con- 
viction of  felony  which  was  admitted  by 
witnesses  on  part  of  defendant,  including 
defendant,  as  to  effect  and  credibility,  is 
not  misconduct. — People  v.  Kelly,  146  Cal. 
119.  122.  79  Pac.  486. 

203.  Remarks  of  district  attorney,  made 
in  good  faith,  in  allusion  to  former  convic- 
tion of  defendant,  by  way  of  address  to 
court,  in  opposition  to  defendant's  offer  of 
evidence  of  proceedings  In  Justice's  court, 
under  his  plea  of  former  aoquittal.  not 
prejudicial,  where  court  immediately  In- 
structed Jury  to  pay  no  attention  to  what 
district  attorney  had  said,  as  it  was  not 
evidence  for  Jury,  and  question  was  merely 
one  of  law  for  the  court. — People  v.  Smith, 
143  Cal.  597,  599,   77  Pac.   449. 

204.  Same — Proposing  to  read  paper  not 
In  evidence  to  Jury,  which  paper  purported 
to  be  record  of  defendant  furnished  by 
chief  of  police,  while  reprehensible,  does 
not  prejudice  defendant,  when  it  is 
promptly  rebuked  by  court  charging  Jury 
that  such  statements  should  be  disregarded. 
— People  v.  Bowers,  2  Cal.  Unrep.  878.  18 
Pac.  660.   666. 

205.  Same— Reading  law  books  to  Jnry. 
— Refusal  of  court  to  stop  pro.secuting  at- 
torney from  reading,  in  course  of  his  argu- 
ment to  Jury,  extracts  from  law  books,  is 
not  error,  where  court  afterwards  instructs 
Jury  to  disregard  such  extracts  and  be 
governed  by  the  law  as  stated  by  court. — 
People  V.  Treadwell,  69  Cal.  226,  238.  10 
Pac.  502. 
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208.  As  greneral  rule,  practice  of  allow- 
ing counsel  in  either  civil  or  criminal 
action  to  read  law  to  Jury  is  objectionable, 
and  ougrht  not  to  be  tolerated.  Its  usual 
effect  is  to  confuse,  rather  than  to  en- 
lighten. There  are  cases,  however.  In 
which  It  is  permissible  for  counsel,  by 
way  of  illustration,  to  read  to  Jury  re- 
ported cases  or  extracts  from  text-books, 
subject  to  sound  discretion  of  court,  whose 
duty  it  is  to  supervise  all  such  departures 
from  regular  procedure. — People  v.  Ander- 
son,  44  Cal.   65,   70. 

207.  Same  —  ReadlDir  Iniitractflons  of 
court. — There  is  no  objection  to  district  at- 
♦  crney's  reading  to  Jury  part  of  court's 
instructions  about  to  be  given.  If  court  so 
permits. — People  v.  Davis,  4  Cal.  Unrep.  524, 
36  Pac.  96. 

aOS.  Same— ReadI BIT  opinion  of  sapreme 
court  to  Jury  during  argument  is  not  mis- 
conduct, but  such  practice  Is  not  commend- 
able.— People  V.  Forsythe,  65  Cal.  101,  104, 
3  Pac.   402. 

SOU.  Same— >RcadlnK  stcnofrrapkcr^a  notea 
to  Jury. — Where  stenographer  testifies  to 
statements  made  by  defendant  In  Jail  after 
his  arrest,  refreshing  his  memory  from 
shorthand  notes,  and  testifies  that  he  had 
written  out  longhand  notes,  which  tran- 
script of  his  shorthand  notes  was  true  and 
correct  statement  of  what  defendant  had 
said.  It  Is  not  error  for  court  to  permit 
district  attorney.  In  argument  to  Jury,  to 
read  from  statement  written  out  in  long- 
hand, although  such  statement  had  not 
been  produced  In  evidence,  as  record  does 
not  show  what  was  read  to  Jury  or  that 
statement  was  different  from  testimony 
given  by  stenographer. — People  v.  Green- 
ing.   102   Cal.   384.   386.   36   Pac.   665. 

210.  Same  —  Referrlnir  to  defendant** 
family. — Where  counsel  for  defendant,  in 
his  opening  argument,  refers  to  defendant's 
family.  It  is  not  misconduct  for  district  at- 
torney to  state  that  defendant  had  no 
family,  where  proof  does  not  disclose  that 
he  had  such. — People  v.  Philbon,  138  Cal. 
630.  531,  71  Pac.  650. 

211.  Same — Referrlnir  to  evldeace  ruled 
out. — Where  district  attorney  makes  im- 
proper reference  to  evidence  offered  and 
ruled  out,  such  improper  remarks  will  not 
Justify  reversal,  where  court  immediately 
instructed  Jury  that  they  have  nothing  to 
do  with  such  evidence,  that  case  must  be 
determined  entirely  from  testimony  re- 
ceived; though  such  improper  remark  may 
deserve  rebuke  from  court. — People  v. 
Kamaumu,    110   Cal.    609,    613,    42   Pac.    1090. 

212.  Same— •Referrlnir  to  Improper  rela- 
tion a  betv«'een  defendant  and  wife  of 
drceaMed  Is  misconduct,  but  Judgment  will 
not  be  reversed,  where  court  promptly 
stopped  district  attorney  In  his  argument. 
— T^eople  V.  Wright,  4  Cal.  App.  704,  89  Pac. 
364.  366. 

213.  Same— Referrlnir  to  prevalence  of 
crime. — Reference    by    prosecuting   attorney 


to  the  prevalence  of  crime,  as  being  Im- 
proper argument,  see  note,  Ann.  Cas.  1912A, 
1019. 

214.  Same— Referring  to  well-known  hla- 
torlcal  Ineldenta,  used  by  way  of  illustra- 
tion of  his  argument,  by  district  attorney, 
can  not  constitute  misconduct. — People  v. 
Barthleman,  120  Cal.  7.  16,  52  Pac.  112. 

See  par.  190.  this  note. 

215.  Same  —  Refleetlona    upon    defenae. — 

W^here  district  attorney,  after  arguing  case 
to  Jury,  claimed  right  to  argue  again,  after 
attorney  for  defendant  declined  to  reply, 
which  claim  court  denied,  statement  by  dis- 
trict attorney  to  court,  in  presence  and 
hearing  of  Jury,  that  "defense  was  attempt- 
ing to  prevent  prosecution  from  arguing 
truth  of  this  charge  to  Jury,"  Is  not  preju- 
dicial, although  It  would  have  been  better 
for  district  attorney  to  refrain  from  mak- 
ing it. — People  V.  Ross,  85  Cal.  383,  384.  24 
Pac.   789. 

216.  Same  —  Remark*  made  by  district 
attorney— In  K^neral. — In  the  prosecution 
of  an  agent  for  the  embezzlement  of  the 
funds  of  his  principal,  the  prosecuting  at- 
torney is  not  guilty  of  misconduct  in 
making,  in  the  course  of  his  argument  to 
the  Jury,  a  correct  abstract  statement  of 
the  law  concerning  the  duty  of  a  trustee 
to  act  in  the  highest  good  faith  towards 
his  beneficiary  In  matters  concerning  the 
trust. — People  v.  Hatch,  163  Cal.  868,  125 
Pac.  907. 

217.  In  discussing  the  question  of  the 
misconduct  of  the  district  attorney  the 
court  says:  "The  district  attorney,  evidently 
in  the  heat  engendered  by  a  hotly  contested 
trial,  did  make  some  comments  that  should 
have  been  omitted.  Thus,  although  the 
defendant  did  not  become  a  witness,  the 
district  attorney  made  a  remark,  in  a  dis- 
cussion with  the  court,  to  the  effect  that 
he  (the  defendant)  could  testify  to  a  cer- 
tain matter.  The  court,  however,  promptly, 
upon  objection  being  made,  correctly  ad- 
monished the  Jury  In  regard  to  such 
remark.  Some  other  remarks  were  made 
which  might  better  have  been  omitted: 
but  none  of  them  were  of  sufficient  Impor- 
tance to  Justify  reversal."  —  People  v. 
Hatch.  163  Cal.  368.  126  Pac.   907. 

218.  It  Is  held.  In  view  of  the  instruc- 
tions, that  the  defendant  was  not  prejudiced 
by  remarks  made  by  the  district  attorney 
in  his  argument  regarding  the  defense  of 
insanity. — People  v.  Delhantie.  163  Cal.  461, 
125  Pac.  1066. 

219.  In  a  prosecution  for  murder  the 
district  attorney  stated  In  his  argument 
that  defendant  was  absent  from  his  place 
of  business  at  a  certain  time  and  was  in 
the  basement  of  a  building  murdering  the 
deceased  and  robbing  him  of  his  Jewelry. 
It  was  held  that  these  remarks  were  not 
Improper,  inasmuch  as  they  were  deductions 
or  conclusions  drawn  by  him  from  the  evi- 
dence, and  were  not  based  on  any  facts  or 
knowledge  outside  of  the  evidence  given  at 
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the  trial. — ^People  ▼.  Rogrera,  163  Cal.  476, 
126  Pac.  148. 

220.  In  a  prosecution  for  embezzlement, 
the  district  attorney  was  not  gruilty  of  mis- 
conduct in  statins  to  the  Jury,  in  the  course 
of  his  argrument,  the  law  concerning:  the 
duty  of  a  trustee  to  act  in  the  higrhest  t^ood 
faith  toward  his  beneficiary  in  matters  con- 
cerning his  trust  where  it  was  charged  that 
the  defendant  had  misappropriated  some  of 
his  principal  funds  while  acting:  in  tho 
capacity  of  a^ent. — People  v.  Hatch,  163 
Cal.   368,    125   Pac.   907. 

221.  Same  -—  Same  —  Ootalde  Inaoee  of 
cane,  which  were  objected  to  by  defendant, 
and  which  Jury  were  especially  Instructed 
by  court  to  disregrard,  and  which  did  not 
"reach  a  course  of  proceeding?  militatlnj? 
agralnst  Justice  and  the  fair  and  orderly 
conduct  of  case,"  are  not  sufficient  ground 
for  reversal. — People  v.  Putman,  129  Cal. 
258.   262,   61   Pac.   961. 

222.  Same  — -  Reqnestias  byatanders  to 
retire  while  prosecuting  witness  was  test!- 
fyingr,  is  not  prejudicial  misconduct  on  part 
of  district  attorney. — People  v.  Vann,  129 
Cal.    118,    122,    61    Pac.    776. 

223.  Same-^Repeated    offer    of    eTidence, 

before  closing:  his  case,  after  disallowance 
of  such  evidence,  is  not  misconduct  on  part 
of  district  attorney. — People  v.  Feld,  149 
Cal.   464.  472.   86  Pac.   1100. 

224.  Same— Repea  tins  qaestfon  to  wklck 
objection  kaa  been  amtained  is  censurable, 
but  not  sufficient  to  reverse  Judgment. — 
People  V.  Ryan,  108  Cal.  681.  585,  41  Pac. 
451. 

225.  Same — Statement  of  Incrlmlnatlns 
fact  made  by  district  attorney  to  Jury  as 
basis  of  argument  against  defendant,  where 
there  is  no  evidence  as  to  such  incrim- 
inating fact,  is  grave  misconduct. — People 
V.  Cook,  148  Cal.  334,  850.  83  Pac.  43.  See 
People  V.  Valllere,  127  Cal.  66,  66,  59  Pac. 
295:  People  v.  Sing  Lee,  145  Cal.  190,  191, 
78    Pac.    636. 


Same— Fnfonnded  ararnment  of  din- 
trict  attorney  as  to  defendant's  motive,  the 
crime  being  robbery,  although  having  no 
support  in  the  evidence,  is  not  misconduct. 
— People  V.  Amaya.  134  Cal.  531,  539,  66 
Pac.   794. 

227.  Same  — Unwarranted  comment*  of 
diNtrict  attorney  are  not  Justified  by  fact 
that  defendant's  counsel  had  committed  like 
impropriety. — People  v.  Cook.  148  Cal.  334, 
350.    83    Pac.    43. 

Same — Vslnir   langmaire   to   opponlns 

U  in  an  undertone,  but  overheard  by 
Jury,  which  might  be  prejudicial  to  defend- 
ant's cause,  though  uncalled  for.  is  not 
prejudicial,  where  the  court,  on  exception, 
immediately  told  the  Jury  to  pay  no  atten- 
tion to  the  statements  by  the  attorneys, 
and  that  the  case  was  being  tried  on  the 
evidence  only. — People  v.  Brlttain.  142  Cal. 
8,  9,  75  Pac.  314. 

229.  Same— >Vleiva  and  concluslona  from 
evidence. — District    attorney    has    right,    in 


argument,  to  sufficiently  state  his  views  as 
to  what  evidence  shows,  and  as  to  conclu- 
sions to  be  fairly  drawn  therefrom. — I*eo- 
pie  V.  Soeder,  150  Cal.  App.  12,  87  Pac. 
1016.    1020. 

230.  Counsel  for  people,  as  well  as  that 
for  defendant,  has  right,  in  argument,  to 
fully  state  his  views  as  to  what  evidence 
shows,  and  as  to  conclusions  to  be  fairly 
drawn  therefrom. — People  v.  Romero.  143 
Cal.   458,   460,   77   Pac.  163. 

231.  Same — Zeal  of  connael. — Something 
must  be  allowed  to  zeal  of  counsel  on  either 
side  In  arguing  criminal  case  to  Jury,  and 
where  comments  of  district  attorney  upon 
evidence  against  defendant  did  not  tran- 
scend bounds  of  propriety  nor  tend  to 
prejudice  defendant  in  respect  to  any  sub- 
stantial right,  objection  thereto  will  not 
be  sustained  upon  appeal. — People  v. 
Warner,   147   Cal.   546,   553,   82  Pac.   96. 

232.  Openlns  of  ar^nment— ^Valver  by 
district  attorney-— Rlirht  to  doae. — There  is 
nothing  In  the  provisions  of  subdivision 
5  of  the  above  section  which  pre-vents  the 
district  attorney  from  waiving  his  right  to 
open  the  argument;  but  if  he  does  waive 
that  right  he  still  has  the  right  to  close, 
secured  to  him  by  the  subdivision;  and  the 
trial  Judge  Is  especially  empowered  to  de- 
part from  the  prescribed  order  of  trial  by 
section  1094,  post. — People  v.  Martin.  — 
Cal.  App.  — .   185  Pac.   1003. 

VIII.     INSTRUCTIONS  TO  JURY. 
(SUBDIVISION   6.) 

233.  Order  of  argument— Dlntrlct  attor- 
ney to  open. — Since  Penal  Code  took  effect, 
district  attorney  must  open  and  make  con- 
cluding argument,  even  where  offense  was 
committed  before  taking  effect  of  code. — 
People  V.  Mortimer,  46  Cal.  114,  117. 

234.  Same — No    reason    to    be    given. — It 

is  competent  for  court  to  require  counsel 
for  defendant  to  open,  and  counsel  for 
prosecution  to  close  argument  to  Jury.  The 
court  need  not  state  any  reasons  for  such 
ruling. — People    v.    Haun,    44    Cal.    96,    100. 

235.  Same  Order  reqalrinur  connnel  for 
defendant   to    open   and    to   cIomc   arfpnment 

to  Jury  was  matter  within  discretion  of 
court,  and,  contrary  not  appearing.  It  will 
be  presumed  to  have  exercised  its  discre- 
tion wisely. — People  v.  Haun,  44  Cal.  96, 
100.     See  People  v.  Pair,  43  Cal.  137. 

236.  Same^Rnle  nnder  Criminal  Prac- 
tice Act,  as  it  stood  prior  to  adoption  of 
code,  and  as  construed  in  People  v.  Fair, 
43  Cal.  137.  that  in  capital  case,  where  there 
are  two  counsel  on  each  side,  they  must 
alternate  In  their  argument  to  Jury,  is 
changed  by  this  section,  giving  right  to  dis- 
trict attorney,  or  other  counsel  for  people, 
both  to  open  and  to  conclude  argument. — 
People  V.  Mortimer,  46  Cal.  114,  117.  See 
People   V.   Fair,  43  Cal.   187. 

237.  Same— Special  counsel  for  prosecu- 
tion.— CQurt  may.  in  its  discretion,  allow 
counsel    employed    to   assist  prosecution    to 
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close  arffument. — People  v.  Murphy,  47  Cal. 
103.  106. 

238.  Nothing?  to  contrary  appearinsTi  It 
will  be  presumed  that  court  wisely  and 
for  erood  reasons  exercised  Its  discretion 
In  permittingr  associate  counsel  for  people 
to  conclude  argrument. — People  v.  Strong:, 
46  Cal.  302.  303. 

2S9.  Sanie— The  arirvn>«nt  of  prlsoBer** 
founsel  Is  to  be  made  when  evidence  Is  con- 
eluded,  and  court  may  correctly  refuse 
to  allow  prisoner's  counsel  to  make  his 
argrument  upon  case  made  by  prosecution 
at  time  of  opening  case  of  defendant.—* 
People  V.  Williams,  43  Cal.  344,  349. 

A»  to  nnmbcr  of  covnscl  w^ho  may  arsve 
canao  to  Jury,  see,  post,  fi  1095  and  note. 

240.  PrtTate  conniMl  may  be  employed 
to  aaalat  district  attorney  In  prosecution  of 
case  to  open  and  close  argrument.  Court 
below  must  be  left  to  determine  upon  pro- 
priety of  allowing:  such  course  to  be  taken, 
and,  so  Ions  as  private  counsel  conduot 
prosecution  properly,  entire  argument  may 
be  made  by  them,  with  consent  and  ac- 
quiescence of  district  attorney  and  trial 
court. — ^People  v.  Powell,  87  Cal.  348,  366, 
11  L.  R.  A.  76,  25  Pac.  481. 

241.  Time  for  arv<UBont^— Llmltlas. — It  is 

error  for  court  to  impose  upon  counsel, 
agralnst  their  consent,  limitation  of  time  for 
argrument  before  Jury,  if  it  be  shown  by 
uncontradicted  affidavits  of  counsel  that 
prisoner  was  deprived,  by  the  limitation,  of 


opportunity  for  full  defense. — People  v. 
Keenan,  13  Cal.  582,' 685. 

242.     Same  —  Abnae   of   dflsieretion.— Order 

limiting:  counsel  for  defendant  to  one  hour 
within  which  to  sum  up  and  ar^ue  case 
to  Jury,  is  abuse  of  discretion,  where  It 
appears  that  trial  occupied  five  days,  and 
that  time  was  insufllcient  for  full  presen- 
tation of  case  to  Jury  on  behalf  of  defend- 
ant.— People  V.  Green,  99  Cal.  664,  567,  84 
Pac.   231,   232. 

248.  Same— Additional  covnaeL — In  cap- 
ital case,  court  may,  in  its  discretion,  allow 
more  than  one  counsel  to  address  Jury, 
either  on  behalf  of  people  or  of  defendant. 
— People  V.  Ah  Wee,  48  Cal.  286,  288. 

244.  Same  — Capital  caaea. — Courts  may 
limit  counsel  to  reasonable  time,  but  in 
capital- cases  this  should  be  done,  if  at  all, 
only  in  very  extraordinary  and  peculiar  in- 
stances.— People  V.  Keenan,  18  Cal.  682,  586. 

246.  Where  trial  lasted  five  days,  and 
testimony  occupied  850  pagres  of  transcript 
and  evidence  was  conflictlngr,  order  of 
court  limited  time  of  argrument  to  one  hour 
and  twenty  minutes  to  each  side,  was  an 
abuse  of  discretion  requiring:  reversal. — 
People  y.  Fernandes,  4  Cal.  App.  814,  87 
Pac.  1112,  1116. 

VIII.   INSTRUCTIONS   TO   JURY.      (SUB- 
DIVISION  6.) 

As  to  laatmetloBs  seaemlly,  see,  anta  to 
I  606  and  note,  post,  |  1127  and  note. 


§  1094.  WHEN  ORDER  OF  TRIAL  MAT  BE  DEPARTED  FROM.  When 
the  state  of  the  pleadings  requires  it,  or  in  any  other  case,  for  good  reasons, 
and  in  the  sound  discretion  of  the  court,  the  order  prescribed  in  the  last  sec- 
tion may  be  departed  from. 

History:     Enacted  February  14,  1872,  re-enactment  of  S  363  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  251,  252. 


DEPARTING   FROM   ORDER   OF    TRIAL. 

1.  Action  of  trial  judge — In  departing  from 
orders* 

2,3.  Argument  opened  by  district  attorney — 
May  be  concluded  by  associate  coun- 
sel. 

4.  Order  of  proof — Discretion  of  court. 

5.  Same — Evidence  of  attempt  of  prisoner 

to  fire  house. 

6.  Same — Evidence    may   be    given    in    re- 

buttal. 

7,  8.  Samp — Order  prescribed  by  section  may 
be  changed,  when. 

9.  Same — Prior  to  adoption  of  code. 

10.  Ri^ht  to  begin  argument,  and  right  to 
conclude. 

1.  Action  of  trial  Jodfcc — In  departing 
from  prencrlbed  order  of  trial  in  his  dis- 
cretion can  not  be  reviewed  by  appellate 
court,  except  where  it  is  apparent  that 
there  has  been  an  abuse  of  such  discretion. 
— People    V.    Gordan,    103    Cal.    668,    571.    87 


Pac.   634;   People  T.  WlUiard,   150  Cal.  648. 
89  Pac.  124.  127. 


2.  Arprvment  opened  by  dtetriet  attorney 
— May   be   eoneloded    by   aaaoolate   eonniiei, 

and  It  is  not  error  for  court  to  permit  any 
other  counsel  for  prosecution  than  district 
attorney  to  conclude  argrument  to  jury. — 
People  V.  Strong,  46  Cal.  302,  308;  People 
V.  Murphy,  47  Cal.  108,  106. 

Aa  to  waiver  of  rlirbt  to  open  argmment 
by  district  attorney,  and  bla  rlsbt  to  close, 

see,   ante,    I  1093,   note   232. 

3.  Nothiner  to  contrary  appearinsT,  It  will 
be  presumed  that  court  wisely  and  for  ^ood 
reasons  exercised  its  discretion  in  permit- 
ting associate  counsel  to  conclude  argru- 
ment.— Peopld  v.  Stroner.  46  Cal.  802.  303, 
304. 

4.  Order    of   proof^Dlscretlon    of    conrt. 

— It  is  within  the  discretion  of  the  court  to 
allow  a  witness  to  be  called  In  rebuttal  and 
to  erlve  testimony  which  more  properly 
should  have  been  Introduced  on  the  main 
'^ase  for  the  prosecution,  where  the  defend- 
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ant  is  allowed  an  cfpportunlty  to  rebut  such 
testimony  if  desired. — People  v.  Cuin,  27 
Cal.  App.  816,  149  Pac.  795. 

A»  to  order  of  proof,  see,  'ante,  1 1098, 
note   Part  VI. 

5.  8«ie  Bvtdence  eoneeralns  attempt 
of  prlaoMor  to  lire  hovae,  if  admissible  at 
all,  may  be  introduced  before  makinsr  proof 
of  corpus  delicti  allegred  in  indictment,  for 
mere  order  in  which  proofs  are  to  be  re- 
ceived rests  In  discretion  of  trial  court. — 
People  Y.  Shainwold,  61  Cal.  468,  469. 

0.  Saaic— Evidence  may  be  fflven  In  re- 
bvttal  which  is  properly  admissible  in 
chief,  and  action  of  court  in  allowinsr  pros- 
ecution to  do  so  is  not  error,  where  there 
is  no  aibuse  of  discretion. — People  v.  Wil- 
lard,   150   Cal.    648,    89    Pac.   124»    127. 


7.  Same  —  Order  prescribed  In  section 
ly  be  cbnnKcd  wken  state  of  pleadlnsrs 
requiraB  it,  or  in  any  other  case  for  good 
reasons,  and  in  sound  discretion  of  trial 
court. — ^People  ▼.  Strong,  46  Cal.  802,  803, 
804. 


8.  Court  does  not  err  in  refusing:  to 
permit  defendant  to  testify  in  own  behalf, 
where,  before  offer  to  testify  in  own  be- 
half was  made,  evidence  had  all  gone  to 
Jury,  and  court  had  proceeded  with  its 
charge  to  that  body  as  to  law  governing 
case. — People  v.  Chrlstensen.  86  Cal.  668. 
670,  24  Pac.  888. 

0.     Same — Prior     to     adoption     of     eode, 

counsel  for  prosecution  having  opened  ar- 
gument to  Jury,  court  having  given  no 
direction  on  subject  at  trial,  right  to  close 
fell  to  counsel  for  prisoner,  and  It  wasi 
error  to  refuse  him  exercise  of  that  right. 
— People  V.  Fair,  43  Cal.  187,  166. 

10.  Rlirbt  to  beffln  nrgmment  and  to  con- 
clvde  are  matters  of  discretion,  regulated 
under  sections  of  code. — People  v.  Fair,  43 
Cal.  187,  166. 

Aa  to  waiver  of  rl^kt  to  bestn  by  district 
attorney,  and  bla  rlskt  to  dose  on«  see, 
ante,  9  1093,  note  par.  282. 


§1095.  NUMBER  OF  COUNSEL  WHO  MAT  ARGUE  THE  CASE  TO 
JURY.  If  the  indictment  or  information  be  for  an  offense  punishable 
with  death,  two  counsel  on  each  side  may  argue  the  cause  to  the  jury.  If  it 
be  for  any  other  offense,  the  court  may,  in  its  discretion,  restrict  the  argu- 
ment to  one  counsel  on  each  side. 

History:  Enacted  February  14,  1872,  substantial  re-enactment  of 
fi  364  Criminal  Practice  Act  1861,  Stats.  1861,  p.  262;  amended  April  9, 
1880,  Code  Amdts.  1880  (Pen.  C.  pt.),  p.  21. 


NUMBEB     OF     COUNSEL     WHO     MAY 
ABGUE— LIMITING  ARGUMENT. 

1.  Allowance  of  more  than  two  arguments. 

2.  Alternation  under  original  act — Prior  to 

adoption  of  section. 

3-  5.  Construction  of  section  —  As  to  number 
of  counsel. 

6.  Same — Intention  of  legislature. 

7.  Distinctive  features  in  section. 

8.  History  of  section. 

9.  Limiting   argument — Trial    judges    have 

the  right. 

10.  Opening     statement     restricted     to     one 

counsel. 

11.  Refusal  of  court  of  more  than  one  coun- 

sel to  present  argument. 

12.  Rule  prior  to  adoption  of  codes. 

1.     AUowlagr   more    than    two    arfrumentM 

upon  part  of  people  by  court  is  not  neces- 
sarily error. — People  v.  Ah  Wee.  48  Cal. 
236,  238. 

S.  AltcraatloB  under  orifrlnal  not — Prior 
to  adoption  of  acctton  as  it  now  stands. 
counsel.  In  arsruinff  case,  were  required  to 
do  so  alternately  (Criminal  Practice  Act 
1364);  In  case  where  this  order  was  not 
followed,  court  havlnff  griven  no  direction 
on  subject  at  trial,  it  was  held  there  was 
error    In    refusing    defendant    exercise    of 


absolute  ri^ht  to  alternation  of  counsel. — 
People  V.  Pair,  48  CaL  137,  156,  157. 

3.  Conntmctlon  of  aoetloa— Aa  to  nvm- 
ber  of  coanad. — Construed  to  give  to  both 
prosecution  and  defense,  in  capital  case,  the 
right  to  have  the  case  presented  to  the 
Jury  by  at  least  two  counsel;  and  to  dis- 
tinguish, in  this  respect,  the  inferior  grades 
of  crime,  in  which  the  argument  may,  in 
the  discretion  of  the  trial  court,  be  re- 
stricted to  one  counsel  on  each  side. — 
People  V.  Ah  Wee,  48  Cal.  236,  238. 

4.  But  it  was  not  intended  to  limit 
power  of  court  in  any  criminal  case  to 
allow  as  many  counsel  as  In  its  dicretion 
would  see  proper  to  address  jury,  whether 
upon  part  of  people  or  of  defendant. — Peo- 
ple V.  Ah  Wee,  48  Cal.  236,  239. 

5.  This  section  authorizes  court  to  re- 
strict argument  to  one  counsel  on  each 
Ride,  except  in  cases  where  offense  charged 
is  punishable  by  death. — People  v.  Jones, 
123  Cal.  65.  69,  66  Pac.  698. 

6.  Same  •—  Intention    of    lefflNlatare     in 

passing  act  of  1854  (Stats.  1864  p.  81, 
amending  §  363  Criminal  Practice  Act  1851) 
was  to  take  from  prisoner  exclusive  right 
to  close  all  cases  which  he  had  theretofore 
possessed. — People  v.  Fair,  48  Cal.  1.17,   15*». 

7.  DlMtlnctlve    featoreii    In     thin    MeoHoii. 

considered    by    Itself,    arc    two:    1.    T!:at    in 
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capital  cases  prisoner  may  insist  upon  be- 
ing: heard  through  two  counsel,  and  is  not 
to  be  restricted  to  one.  as  may  be  done  in 
other  cases:  2.  That  in  such  cases  counsel 
addressing  Jury  may  do  so  alternately. — 
People  V.  Fair,  43  Cal.  137,  152  (construing: 
section  364  Criminal  Practice  Act  1851,  in 
which  first  sentence  appearing  in  the  pres- 
ent section  was  qualified  with  clause  at 
end  thereof,  "in  which  case  they  must  do 
so  alternately"). 

8.  HlBtory  of  section. — This  section  as 
origrlnally  enacted  as  section  364  Criminal 
Practice  Act  formed  part  of  act  to  regulate 
proceedings  in  criminal  cases  as  enacted 
April  20,  1850.  where  it  is  to  be  found  as 
section  394  (Stats.  1850  p.  303).  In  1851 
(Stats.  1851  p.  251)  it  was  re-enacted  in 
totidem  verbis  in  new  statute  of  that  year 
regulating  proceedings  in  criminal  cases, 
where  it  appears  as  section  364. — People 
V.  Fair,   43  Cal.  137,  152. 

9.  lilmltins  armiment  —  Trial  Jadves 
kaTe  tke  risht  to  regulate  the  proceedings 
in  their  courts  and  have  the  rfght  to  exer- 
cise a  reasonable  discretion  in  ^he  direction 


of  limlClng  the  arguments  to  be  made  by 
counsel;  in  this  prosecution  it  is  held  there 
was  no  abuse  of  discretion  in  limiting  the 
argument  to  a  half  hour  on  each  side. — 
People  V.  Morrell,  28  Cal.  App.  729,  153 
Pac.   977. 

10.  OpenlBv  atatement  restricted  to  obc 
covBscl. — Right  of  defendant  to  have  two 
counsel  argue  case  to  jury  does  not  give 
right  to  make  two  opening  statements. — 
People  V.  Goldenson,  76  Cal.  328.  348.  19 
Pac.  161. 

11.  Refusal  of  covrt  to  permit  more  than 
one     covnsel     to      present      aripiment. — On 

charge  of  arson,  court  does  not  err  in 
refusing  to  permit  more  than  one  counsel 
to  argue  case  for  defendant.  —  Peopl*»  v. 
Jones,   123  Cal.    65,   69,  55  Pac.   698. 

12.  Rvie    prior    to    adoption    of    codes. — 

Right  to  close  argument  under  Criminal 
Practice  Act,  prior  to  amendment  of  1854 
(Stats.  1854  p.  81),  fell  to  counsel  for  pris- 
oner, and  it  was  error  for  court,  in  absence 
of  direction  on  subject  at  trial  to  refuse 
prisoner's  counsel  the  exercise  of  that 
right. — People  v.  Fair,   43  Cal.  137,   157. 


§  1096.  DEFENDANT  PRESUMED  INNOCENT  UNTIL  THE  00NTBAB7 
IS  PROVED.  REASONABLE  DOXTBT.  A  defendant  in  a  criminal  action  is 
presumed  to  be  innocent  until  the  contrary  is  proved,  and  in  case  of  a  reason- 
able doubt  whether  his  guilt  is  satisfactorily  shown,  he  is  entitled  to  an 

acquittal. 

History:     Enacted  February  14,  1872,  re-enactment  of  S  366  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  252. 


PRESUMPTION  OF  INNOCENCE  AND 
REASONABLE  DOUBT. 

I.  Presumption  op  Innocence. 

II.  Reasonable  Doubt. 

I.  Presumption  op  Innocence. 
1-  4.  As  to  generally. 

5.  Same — One    of    strongest    disputable 

presumptions. 

6.  Same  —  Presumption     of     innocence 

countervails  presumption  against  de- 
fendant. 

7.  Same — Presumption  of  innocence  may 

be  supported  by  proof  of  fact. 

8.  Same — Presumption  of  innocence  raised 

by  a  plea  of  not  guilty. 

9.  Same — Remarks  of  trial  judge — Objec- 

tion to. 

10.  Same — Where  court  instructed  jury  in 

language  of  this  section. 

11.  Danger  of  convicting  innocent  man. 

12, 13.  Good    character    of    prisoner — As    to 
being  presumed. 

]  4, 15.  Same — (/haracter   put   in   evidence   by 
prisoner. 

16.  Same — When  proved,  is  itself  a  fact  in 

the  case. 

17.  Instruction  as  to  presumption  of  inno- 

cence. 


18.  Instruction  as  to  guilt  or  innocence. 

19.  Instruction  held  erroneous. 

20.  Pleading   must   state   every    fact. 

21.  Possession  of  stolen  property — A  cir- 

cumstance tending  to  show  guilt. 

22.  Two   presumptions — One   in    favor    of 

innocence,  another  in  favor  of  crim- 
inal cause. 

II.  Reasonable  Doubt. 

23.  As  to  what  is. 

24.  Same—Definition  by  Mr.  Chief  Justice 

Shaw. 

25.  Same— Same— Approved  in  California. 

26.  Absolute     moral    certainty  —  Not    re- 

quired. 

27-  29.  Alibi  as  raising — Evidence  in  support 
of. 

30-  32.  Same — Instructions  as  to. 

33.  Burden  of  proof — As  to  generally. 

34.  Same — To  show  justification,  etc.,  after 

killing  is  proved. 

35.  Defendant — Should   ask   the   court    to 

instruct. 

36.  Degree  of  certainty — Instruction  held 

erroneous. 

37.  Same — Where  evidence  is  circumstan- 

tial. 
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38.  Distinctions  —  Between   ''conviction," 

"absolute  conviction,"  etc. 

39.  Extrinsic   defense — Alibi,   etc. 

40.  "Fair  doubt" — Harmless  instruction. 

41.  Failure   of  defendant  to  become  wit- 

ness— Should   not   be   considered    by 
jury. 

42-  46.  Instructions       regarding       reasonable 
doubt — As  to  generally. 

47.  Same — A  failure  to  give. 

48,  49.  Same — Held  not  erroneous. 

50.  Same — Same — Mathematical    or    abso- 

lute demonstration. 

51.  Same — Same — Moral  certainty. 

52.  Same  —  Same  —  "Most     conclusive 

proof. ' ' 

53.  Same — Same — "Nearly"  same  degree 

of  certainty. 

54.  Same — Requested — Error,   when. 

55.  Same — Same — Modification   of — Error, 

when. 

56.  Same — Same — Same — Not  error,  when. 

57-  63.  Same — Same — Refusal     to     give,     not 
error,  when. 

64.  Preponderance    of    evidence — Instruc- 

tion as  to. 

65.  Prosecution — Not  obliged  to  rest  upon 

evidence    which    merely    establishes 
guilt. 

66.  Proof   beyond    reasonable   doubt.  —  Is 

necessary. 

67.  Refusal   or   omission   to   give   instruc- 

tion as  to  burden  of  proof. 

68.  "Wholly  satisfied"— -Use  of. 

I.    PRESUMPTION    OP    INNOCENCE. 

i;  As  to  seaerally.— In  trial  of  every 
criminal  case,  law,  at  outset,  clothes  de- 
fendant with  presumption  of  innocence  un- 
til his  guilt  is  proven  beyond  reasonable 
doubt,  and  this  presumption  attaches  at 
every  state  of  case,  and  to  every  fact  es- 
sential to  conviction. — People  v.  Neary, 
104  Cal.   373.  879,  87   Pac.   943. 

2.  Presumption  of  innocence  does  not 
cease  upon  submission  of  cause  to  Jury, 
but  operates  in  favor  of  defendant,  not 
only  durinsT  takingr  of  testimony,  but  dur- 
ing: deliberations  of  Jury,  until  they  have 
arrived  at  a  verdict. — People  v.  McNamara, 
94   Cal.   509,   614,   29    Pac.   953. 

3.  Under  the  direct  provisions  of  the 
above  section,  a  person  accused  of  crime 
is  presumed  to  be  innocent  until  his  guilt 
Is  proved  beyond  a  reasonable  doubt.— 
Brown  v.  New  Amsterdam  Casualty  Co., 
175  Cal.   21,   165   Pac.  5. 

4.  One  of  the  strongest  rebuttal  pre- 
sumptions is  "that  a  person  is  innocent  of 
crime,  under  the  especial  provision  of  sec- 
tion 1963,  subdivision  1,  of  Code  of  Civil 
Procedure.  —  Brown  v.  New  Amsterdam 
Casualty  Co.,  175  Cal.  21,  156  Pac.  5. 

6.  Suae  — One  of  stronKest  dtopntablc 
yrefmmptflono    known    to    the    law. — Brown 


y.  New  Amsterdam  Casualty  Co.,  175  Cal. 
31,  165  Pac.  6. 

6.  SaBi«  •—  Presvntptlon  of  Innoceace 
coantervalls  presumption  asalnat  defend- 
ant that  he  had  committed  unlawful  homi- 
cide, until  required  /acts  are  proven  by 
prosecution. — People  v.  Milner,  122  Cal.  171, 
179.  54  Pac.  833.  See  People  v.  Matthai. 
135  Cal.   442.  445,  67  Pac.  694. 

7.  Same  —   Preanmptlon      of     innocence 

may  be  supported  by  proof  of  fact  that 
defendant's  personal  character,  in  trait  in- 
volved in  charge,  had  been  previously 
good. — People  v.  Ashe,  44  Cal.  288.  290,  291. 

8.  Snme  —  Presvinption  of  innocence 
mined  by  a  pica  of  not  Mrailty,  and  accom- 
panies defendant  throughout  trial. — People 
V.  Winthrop,  118  Cal.  85,  92,  50  Pac.  390. 

9.  Same  — Rcmarkn  of  trial  Jud^e  — Ob- 
jection to,  in  his  charge,  or  in  any  con- 
versation with  Jurymen,  to  effect  that  he 
viewed  evidence  as  pointing  to  defendant's 
guilt,  held  not  sustained  by  any  inferent^e 
that  could  be  drawn  from  his  remarks,  ir 
appearing  that  whole  purpose  of  court  was 
to  require  reasonable  effort  on  part  of 
Jury  to  come  to  some  conclusion,  one  way 
or  the  other,  and  not  cause  a  mistrial. — 
People  V.  Miles.  143  Cal.  636,  638.  77  Pao. 
666. 

10.  Same— IVhcrc  covrt  Instmctcd  Jar>' 
la  lansaaKC  of  this  section,  it  is  not  error 
to  refuse  to  instruct,  in  addition  thereto, 
as  follows:  "The  presumption  of  innocence 
must  go  with  you  in  all  your  deliberations 
as  Jurors,  in  arriving  at  your  verdict." — 
People  V.  Jallles.  146  Cal.  301,  307,  79  Pa( . 
965. 

11.  Danser  of  convlctlnir   Innocent   mnn. 

— To  tell  Jury  that  in  coming  to  their  con- 
clusion they  should  not  consider  danger  of 
convicting  an  innocent  man  is  clearly  er- 
roneous. Court  should  simply  tell  Jury 
that  if  they  were  •  satisfied  beyond  reason- 
able doubt,  by  evidence  before  them,  that 
defendant  was  guilty,  they  should  not  be 
deterred  from  so  finding,  merely  because 
there  had  been  some  insane  men  convicted. 
— People  V.  Travers,  88  Cal.  233,  238.  26 
Pac.  88. 

12.  Good  ckaracter  of  prisoner  —  Am  to 
bdniT  prcsvmcd,  and  can  not  be  impaired 
by  evidence  to  the  contrary,  unless  the 
defendant  elects  and  is  permitted  in  the 
first  instance  to  put  it  in  issue  by  intro- 
ducing evidence  as  to  his  good  character 
in  aid  of  the  presumption  of  his  innocence. 
— People  v.  Fair,  43  Cal.  137,  149.  relyinpr 
upon  rule  in  Com.  v.  Hardy,  2  Mass.  317: 
followed  in  People  v.  Rippe,  32  Cal.  App. 
514.  163  Pac.  506;  same  doctrine  held  in 
State  V.  Marks.   16  Utah   204,   51   Pac.   1089. 

13.  Law  assumes  that  defendant  who  is 
upon  trial  for  offense  has  fair  character  or 
reputation,  and  he  is  entitled  to  benefit  of 
this  presumption  in  consideration  by  Jury 
of  weight  to  be  given  to  testimony  bear- 
ing upon  his  guilt.  But  presumption 
amounts   to  nothing   more   than   that  char- 
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acter  or  reputation  of  party  is  not  bad; 
and  if  any  Inference  may  be  drawn  from 
fact  thus  presumed,  it  is  contained  in  and 
much  more  strongly  supported  by  lesral 
presumption  of  defendant's  innocence  un- 
til evidence  to  contrary  may  appear.  This 
is  something:  very  different  from  presump- 
tion that  party  accused  is  of  "grood"  char- 
acter, or  to  justify  assumption  that  de- 
fendant was  of  such  character  as  to  Jus- 
tify hifirher  probability  of  his  innocence 
of  crime  than  would  result  from  g:eneral 
presumption  of  his  innocence. — People  v. 
Lee,   1   Cal.   App.   169,   173,   81   Pac.   969,   971. 

14.  Same— Ckaract^r  pnt  in  evidence  by 
tke  prisoner,  his  character  then  becomes 
an  issue  in  the  case,  and  the  prosecution 
may  call  witnesses  to  show  that  the  char- 
acter of  the  accused  is  bad  in  so  far  as  it 
relates  to  his  Inclination  respecting:  the 
crime  chargred,  the  provisions  of  section 
2051  of  the  Code  of  Civil  Procedure  g:overn- 
ing:  in  such  cases. — People  v.  Arnold,  116 
Cal.  682,  48  Pac.  80S;  People  v.  Rippe.  32 
Cal.  App.  514,  163  Pac.  506;  People  v.  Pealy, 
83   Cal.  App.  605,  165  Pac.  1034. 

15.  Character  of  defendant  being:  put  In 
issue  the  inquiry  must  be  limited  to  his 
trait  of  character  touching  the  crime  in- 
volved; e.  g.  his  honesty,  where  the  charg:e 
is  larceny  (State  v.  Bloom,  68  Ind.  345,  34 
Am.  Rep.  623;  People  v.  Seldner,  62  App. 
DIv.  (N.  Y.)  367,  71  N.  Y.  Supp.  25);  or  his 
character  for  peace  and  quietude,  where 
the  charg:e  Is  murder  (Walker  v.  State,  102 
Ind.  502,  1  N.  E.  856;  Kahlenbeck  v.  State. 
119  Ind.  118,  21  N.  E.  460);  and  the  like. 

16.  Same— IVken  proved,  ia  Itself  a  fact 
In  the  case,  a  circumstance  tending:  In 
g:reater  or  less  degrree  to  establish  inno- 
cence, and  it  is  not  to  be  put  aside  by  the 
jury  in  order  to  ascertain  If  other  facts 
and  circumstances,  considered  by  them- 
selves, do  not  establish  his  gruilt  beyond 
reasonable  doubt. — People  v.  Ashe,  44  Cal. 
288.  291.  See  People  v.  Ralna,  46  Cal.  292; 
People  V.  Bell,  49  Cal.  485,  489;  People  v. 
Casey,  68  Cal.   360,   362;  People  v.   Dog:g:ett, 

62  Cal.   27,  29;  People  v.  De  La  Cour  Soto, 

63  Cal.  166,  166. 

17.  Instroctflon  as  to  presamptlon  of 
Innocence  Is  one  which  should  be  ^iven  in 
every  case  of  court's  own  motion,  but 
where  defendant  makes  no  request  that 
suclx  instruction  be  g:iven,  failure  of  court 
to  charge  upon  any  specific  principle  of 
law  will  not  be  held  error. — People  v.  Matt- 
hai.   136  Cal.  442,   445,  67  Pac.  694. 

18.  Instraction  as  to  snllt  or  Innocence 

of  defendant  held  objectionable,  on  account 
of  court's  apparent  hostility  to  defendant. 
— People  V.  Travers,  88  Cal.  233,  237,  26 
Pac.   88. 

19.  Inntmctlon  keld  erroneous. — Instruc- 
tion that,  "independent  of  evidence,  he  was 
presumed  by  you  to  be  innocent,"  is  open 
to  construction  that  jurors  could  presume 
defendant  Innocent  If  they  were  so  dis- 
posed,   and    by   no   means   Alls   measure   of 


defendant's  right,  and  is  therefore  erro- 
neous.— People  V.  Maughs,  149  Cal.  253. 
262,   86  Pac.  187. 

ao.  Pleadlnr  must  state  every  fact  which 
It  would  be  necessary  to  prove  against  a 
person  to  establish  the  crime  and  his  guilt 
thereof  In  a  criminal  prosecution  therefor; 
a  mere  statement  that  the  person  did  com- 
mit the  crime,  or  that  he  was  guilty 
thereof,  is  not  sufficient;  the  person  is 
presumed  to  be  innocent  of  the  crime,  both 
under  the  above  section  and  section  1963. 
subdivision  1,  Code  of  Civil  Procedure. — 
Drow  V.  New  Amsterdam  Casualty  Co..  175 
Cal.   81,  166   Pac.  5. 

21.  Possession  of  stolen  property  -—  A 
circumstance  tending  to  show  smllt,  which 
it  is  for  defendant  to  explain  away. — Peo- 
ple V.  Beever,  49  Cal.  67.  68;  People  v. 
Swinford,  67  Cal.  86.  87;  People  v.  Hurley. 
57  Cal.  146;  People  v.  Velarde,  69  Cal.  457. 
463;  People  v.  Titherington,  59  Cal.  598; 
People  V.  Farrlngton,  140  Cal.  666,  658,  74 
Pac.    288. 


IIM 


Two  presumptions— One  In  favor  of 
Innocence,  another  In  favor  of  criminal 
course,  do  not  exist  In  criminal  case.  Ac- 
cused is  presumed  to  be  innocent  until  his 
guilt  is  established  beyond  reasonable 
doubt. — People  v.  Douglass.  100  Cal.  1.  5. 
34  Pac.   490. 

n.     REASONABLE    DOUBT. 

28,  As  to  what  Is. — ^Reasonable  doubt  is 
not  mere  possible  doubt;  because  every- 
thing relating  to  human  afPalrs.  and  de- 
pending on  moral  evidence,  is  open  to  some 
possible  or  imaginable  doubt.  It  is  that 
state  of  the  case,  which,  after  the  entire 
comparison  and  consideration  of  all  the 
evidence,  leaves  the  minds  of  jurors  in 
that  condition  that  they  can  not  say  they 
feel  an  abiding  conviction,  to  a  moral 
certainty,  of  the  truth  of  the  charge. 
The  evidence  must  establish  the  truth  of 
the  fact  to  a  reasonable  and  moral  cer- 
tainty— a  certainty  that  convinces  and  di- 
rects the  understanding,  and  satisfles  the 
reason    and    judgment,    of    those    who    are 

bound     to    act    conscientiously    upon    it. 

People  V.  Miller,  171  Cal.   649,  154  Pac.  468. 

24.  Same  —  Definition  of  by  Mr.  Chief 
Justice  Shaw. — Definition  of  reasonable 
doubt,  as  given  by  Chief  Justice  Shaw, 
and  which  Is  approved  as  authority  gen- 
erally, because  of  its  importance,  Is  here 
given  In  full:  "Then,  what  is  reasonable 
doubt?  It  is  a  term  often  used,  probably 
pretty  well  understood,  but  not  easily  de- 
fined. It  is  not  mere  possible  doubt;  be- 
cause everything  relating  to  human  alTairs 
and  depending  on  moral  evidence  is  open 
to  some  possible  or  imaginary  doubt.  It 
is  that  state  of  the  case  which,  after  the 
entire  comparison  and  consideration  of  all 
the  evidence,  leaves  the  minds  of  the  ju- 
rors in  that  condition  that  they  can  not 
say  they  feel  an  abiding  conviction,  to  a 
moral  certainty,  of  the  truth  of  the  cliarge. 
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The  burden  of  proof  Is  upon  the  prosecu- 
tor.    All  the  presumptions  of  law  Independ- 
ent of  evidence  are  In  favor  of  Innocence; 
and  every  person   Is  presumed   to  be  Inno- 
cent   until    he    is    proved    grullty.      If    upon 
such    proof    there    Is    reasonable    doubt    re- 
maining,   the    accused    Is    entitled    to    the 
benefit  of  it  by  an  acquittal.     For  it  is  not 
sufficient  to  establish  a  probability,  though 
a   strong   one   arises   from   the   doctrine   of 
chances,    that    the    fact    charged    is    more 
likely    to    be    true    than    the    contrary;    but 
the    evidence    must   establish    the    truth    of 
the    fact    to   a    reasonable    and    moral    cer- 
tainty— a  certainty   that  convinces  and  di- 
rects   the    understanding    and    satisfies    the 
reason    and    judgment    of    those    who    are 
bound  to  act  conscientiously  upon  it.    This 
we    take    to    be    proof    beyond    reasonable 
doubt;    because    If    the    law,    which   mostly 
depends    upon    considerations    of    a    moral 
nature,    should    go    further    than    this,    and 
require    absolute    certainty,    it    would    ex- 
clude   circumstantial    evidence    altogether." 
—Commonwealth     v.     Webster,     69     Mass. 
(6   Gush.)    295,    820,    52    Am.    Dec.    711.     See 
cases    in    next    paragraph    approving    this 
definition   in   every   substantial   part, 

2S.     Saate  -*  Sanie  —  Approved    la    Call- 
foraia. — Chief   Justice   Shaw's    definition    of 
reasonable   doubt  approved,   all   substantial 
parts   of  which   are   adopted   and   approved 
In    the   decisions   of   the   state. — See    People 
V.  Kelly,  28  Cal.  428,  426;  People  v.  Strong, 
80   Cal.   161,   165;   People   v.   Phipps.   39   Cal. 
326.    333;    People    v.    Padlllia.    42    Cal.    636; 
People    V.    Ashe,    44    Cal.    288,    290;    People 
V.    Ah- Chung.    54    Cal.    398,    402;    People    v. 
Ah   Loy.   67    Cal.    666,    567;    People    v.   Beck. 
58  Cal.   212,  213;   People  v.  Wreden,  59  Cal. 
392.  895;  People  v.  Hong  Ah  Duck,   61   Cal. 
387.    392;    People    v.    Lee    Sare    Bo,    72    Cal. 
623.    626,    14    Pac.    310:    People    v.    Lennon, 
79    C^l.    625,    21    Pac.    967;   People   v.    Ferry, 
84   Cal.    31,   34,    24   Pac.   33;    People   v.  Choy 
Ah    Sing,    84    Cal.     276,    278,    24    Pac.     379; 
People    V.    Bemmerly.    87    Cal.    117,    121,    25 
Pac.    266;    People    v.    RIbolsi.    89    Cal.    492, 
497.    26    Pac.    1082;    People    v.    Donguli,    92 
Cal.    607,    608.    609,    28    Pac.    782;    People    v. 
Winters.  93  Cal.   277,   281,   282.   28   Pac.  946; 
People   V.    Ward,    105   Cal.    335,    341.    342,    39 
Pac.     38;     People    v.     Smith,     105    Cal.     676, 
678,    89    Pac.    38;    People    v.    Shaughnessy, 
110    Cal.    698.    604,    42     Pac.     2;    People    v. 
Webster.  Ill  Cal.  381.  43  Pac.  1114;  People 
V    Worden,    113    Cal.    569.    676.    45    Pac.    844; 
People  V.  Paulsen,   115  Cal.   6,   46  Pac.   734; 
People    V.    White.    116    Cal.    17,    19.    47    Pac. 
771;    People   v.    Kiser.    119    Cal.    456,    460.    61 
Pac.   702;   People   v.    Fellows,    122   Cal.    233, 
238,  64  Pac.  830;  People  v.  Nunley,  142  Cal. 
105    110,  76  Pac.  676;  People  v.  Lewandow- 
ski!   143   Cal.    674.   680.   77   Pac.    467;    People 
▼.    Wells,    146    Cal.    188,    143.    78    Pac.    470; 
People    v.    Murphy.    146    Cal.    602,    507,    80 
Pac.  709. 

26.     Abaolate    moral    eertalaty  —  Not    re- 
paired   in    proof.— People     v.     Hecker,     109 

Cal,   451.   466,   80  L.   R.  A.    403.   42   Pac.   807 


See  People  v.  Davis,  64  Cal.  440,  4  Am.  Cr. 
Rep.  514,  1  Pac.  889;  People  v.  Ferry,  84 
Cal.  31.  24  Pac.  33;  People  v.  Nelson,  85 
Cal.  421.  430.  24  Pac.  1006;  People  v.  Smith, 
106  Cal.  676,  39  Pac.  38. 

27.  Alibi  aa  ralalae: — ^Evidence  la  Bop- 
port  of. — If  a  witness  testifies  that  he  was 
at  the  theater  with  the  defendant  on  the 
night  of  the  homicide,  it  is  proper  to  ex- 
clude questions  as  to  when  he  heard  of  the 
crime,  if  counsel  does  not  state  that  the 
purpose  of  the  testimony  is  to  show  that 
the  homicide  was  committed'while  the  wit- 
ness and  the  defendant  were  at  the  theater, 
and  that  they  first  learned  of  Its  commis- 
sion on  their  return  therefrom. — People  v. 
Kawasaki,   23  Cal.  App.  92,   187   Pac.   287. 

See   par.  39.  this  note. 

28.  In  this  prosecution  for  homicide  the 
evidence  sustains  the  finding  against  the 
defendant  on  his  claim  of  alibi  and  Justifies 
the  Jury  in  concluding  him  to  be  the  iden- 
tical person  who  did  the  killing.— People 
V.  Kawasaki.  28  Cal.  App.  92.  137  Pac.  287. 

29.  The  decision  of  the  Jury  on  con- 
filctlng  evidence  as  to  the  attempted  es- 
tablishment of  an  alibi  Is  binding  upon  the 
appellate  court. — People  v.  Hoosler,  24  Cal. 
App.    746,   142    Pac.    514. 

80.  Same  —  laatractloaa  aa  to. — ^An  in- 
struction to  "view  with  care  most  earn- 
estly the  testimony  of  those  who  testify  to 
defendant's  identity"  is  open  to  the  ob- 
jection that  it  is  argumentative  in  form 
and  directs  special  attention  to  one  par- 
ticular feature  of  the  testimony,  thereby 
conveying  the  implication  that  the  Judge 
is  distrustful  of  it. — People  v.  Kawasaki, 
23  Cal.  App.  92.  187  Pac.  287. 

31.  The  refusal  to  give  an  instruction 
requested  by  the  defendant  on  the  question 
of  alibi  is  proper,  when  full  and  correct  in- 
structions have  been  given  on  the  subject, 
and  the  one  refused  adds  nothing  to  one 
which  has  been  given  at  the  defendant's 
request,  and  the  court  tells  the  Jury  over 
and  over  again  that  If  they  have  a  reason- 
able doubt  of  the  defendant's  guilt  they 
must  acquit  him,  and  that  the  law  deems  it 
better  that  many  guilty  persons  should 
escape  rather  than  one  Innocent  person  be 
punished.— People  v.  Kawasaki.  28  Cal.  App. 
92,   187  Pac.   287. 

32.  Instructions  on  the  subject  of  alibi 
which  assume  that  an  alibi,  like  insanity, 
is  a  special  defense,  the  proof  of  which  by 
a  preponderance  of  the  evidence  is  a  bur- 
den resting  upon  the  defendant,  are  erro- 
neous.— People  V.  Hoosler,  24  Cal.  App.  746, 
142  Pac.  514. 

83.  Borden  of  proof  —  A«  to  seaeraUy. — ^It 
is  error  to  Instruct  Jury  that.  In  the  doing 
of  act  which,  if  coupled  with  guilty  Intent, 
would  be  violation  of  law  if  proven,  bur- 
den of  proving  act  to  have  been  done 
without  intent,  to  extent  of  creating  rea- 
sonable doubt  of  defendant's  guilt  upon 
whole  case,  is  in  most  cases   thrown   upon 
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accused. — People  r.  Perinl,  94  Cal.  673, 
575,  29  Pac.  1027. 

As  to  refUMnl  to  giT^  iDiitnirtioa  mm  to 
bvrdea  of  proof,  see  par.   66,   this  note. 

2M.  Same-— To  nhow  JmitlllratloBf  etc., 
after  kllllair  la  proTed«  instruction  as  to. 
approved,  as  presenting:  fair  exposition  of 
the  law. — People  v.  Matthal,  135  Cal.  442. 
445,   67    Pac.   694. 

S5.  Defeadant — Shoold  aak  the  covrt  to 
iaNtmct  as  to  what  is  reasonable  doubt,  if 
he  desires  sutji  Instruction  to  be  iriven. — 
IVople  V.  Christensen.  85  Cal.  568,  571.  24 
Pac.  888;  People  v.  Ahem,  93  Cal.  518.  519. 
29  Pac.  49.  See  People  v.  Gray,  66  Cal. 
271,    277,   5    Pac.    240. 

As  to  laMtractlonN  reKardinir  rca«onaM« 
doubt,  see  pars.   42-63,   this  note. 

36.  Dofrree  of  certaiaty  —  laatructlon 
field  erroaeooa. — Instruction  Is  erroneous 
which  chargres  Jury  in  following  lanjfuape: 
"As  absolute  certainty  is  seldom  to  be  ob- 
tained In  human  afTairs,  reason  requires 
that  the  Jury,  in  forming:  an  opinion  of  the 
truth  of  the  facts,  should  be  g:overned  by 
the  superior  number  of  probabilities  on  the 
side  of  the  people,  or  the  defendant," — as 
such  instruction  is  not  only  against  set- 
tled rule  as  to  amount  of  proof  necessary 
to  convict  in  criminal  actions,  but  is 
ag'ainst  express  lang'ua^e  of  the  cride. — 
People  V.  Sansome,  84  Cal.  449,  456.  24 
Pac.  143. 

87.  Sane -— Where  evldeace  la  circum- 
stantial.— Hig:her  degree  of  certainty  in 
establishing:  guilt  of  accused  by  means  of 
circumstantial  evidence  than  by  direct  evi- 
dence can  not  be  required  without  render- 
ing circumstantial  evidence  valueless. — 
People   V.   Murray,   41  Cal.   66,   67. 

38.  DiatlactioB  —  Between  '^conviction.** 
^^Abaolnte  conviction,*'  "absolute  moral  cer- 
tainty." etc. — People  v.  Ferry,  84  Cal.  31, 
33,    36,    24    Pac.   83. 

89.  Eztrlnalc  dcfcnac — Alibi,  etc. — If  de- 
fendant enters  upon  Independent  defense, 
such  as  alibi,  and  attempts  to  prove  ex- 
trinsic facts  not  arising  out  of  res  gastse, 
rule  is.  that  when  defense  set  out  is  in 
itself  purely  extrinsic,  allegations  of  in- 
formation not  being  denied,  it  is  necessary 
that  such  defense  be  sustained  by  prepon- 
derance of  proof. — People  v.  Lee  Sare  Bo, 
72  Cal.   628.   14   Pac.  310. 

As  to  alibi  ralalnir  reasonable  dovbt,  see 

pars.  27-32,  this  note. 

40.  ''Fair    donbt**— Harm! can    Instruction. 

— To  tell  Jury  that  reasonable  doubt  is 
fair  "fair  doubt"  is  to  give  an  explanation 
which  does  not  explain;  but  such  instruc- 
tion is  harmless. — People  v.  Hubert,  119  Cal. 
216,   224,  63  Am.  St.  Rep.  72,  51  Pac.  329. 

41.  Failure  of  dcfendaat  to  become  wlt- 
ncsM — Should   aot  be  considered  by  Jury  as 

circumstance  tending  to  prove  guilt. — Peo- 
ple  v.   Brown,   53   Cal.   66.    67. 

42.  Instructions  rcrardiair  reasonable 
doubt-^As  to  generally. — An   instruction   to 


the  Jury  In  a  criminal  action,  whose  con- 
cluding portion  directs  the  Jury  that  "if 
the  testimony  in  this  case  is  sufficient  to 
convince  you  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  that  the  defend- 
ant did  commit  the  act  charged,  although 
the  fact  be  surrounded,  in  a  degree,  by  a 
doubt,  then  it  is  your  duty  to  convict  the 
defendant."  Is  not  misleading,  where  the 
Jury  are  by  other  instructions  fully  in- 
structed on  the  subject  of  "reasonable 
doubt." — People  v.  Swearningen,  168  Cal. 
53.   141   Pac.   822. 

43.  Instruction  as  to  reasonable  doubt, 
instructions  held  not  erroneous,  see  People 
V.   Clough,   73   Cal.   348,   360,   354,   15    Pac.   5. 

44.  As  to  reasonable  doubt,  burden  of 
proof,  etc..  following  instructions  are  ap- 
proved: "If  any  one  or  any  number  of  you, 
after  deliberating  upon  all  the  evidence  in 
this  case,  shall  be  of  the  opinion  that  the 
defendant  has  not  been  proven  to  be  guilty 
by  the  evidence  In  this  case  to  a  moral 
certainty  and  beyond  every  reasonable 
doubt,  those  entertaining  that  opinion 
should  vote  in  favor  of  a  verdict  of  not 
guilty,  and  should  so  adhere  to  their  opin- 
ion until  convinced  beyond  all  reasonable 
doubt  that  they  are  wrong."  And  again: 
"You  are  instructed  that  mere  probabilities 
are  not  sufficient  to  warrant  a  conviction, 
nor  is  it  sufficient  that  the  greater  weight 
or  preponderance  of  the  evidence  supports 
the  allegations  of  the  information,  nor  is 
it  sufficient  that  upon  the  doctrine  of 
chances  it  is  more  probable  that  the  de- 
fendant is  guilty  than  that  he  is  innocent, 
to  warrant  a  conviction.  The  defendant 
must  be  proven  to  be  guilty  so  clearly  and 
conclusively  that  there  is  no  reasonable 
theory  upon  which  he  is  innocent,  when  all 
the  evidence  is  considered  together." — 
People  V.  Murphy.  146  Cal.  502.  507.  80 
Pac.  709.  See  People  ▼.  Anthony,  56  Cal. 
397.   400. 

45.  The  suggestion  to  the  Jury  in  giving 
the  often-approved  instruction  upon  the 
question  of  reasonable  doubt  that  the  term 
"reasonable  doubt"  Is  "pretty  well  under- 
stood but  not  easily  defined,"  is  unneces- 
sary but  harmless. — People  v.  Ford,  25  Cal. 
App.   388,    143  Pac.   1075. 

46.  The  failure  to  repeat  at  the  end  of 
the  instruction  that  "a  doubt  that  will 
Justify  an  acquittal  must  not  only  be  a 
reasonable  one,  but  must  arise  from  a 
candid  and  impartial  examination  of  all 
the  evidence  in  the  case,  or  from  a  want 
of  sufficient  evidence  on  the  part  of  the 
prosecution  to  convince  you  of  the  truth 
of  the  charge,"  is  not  prejudicial  error, 
where  the  Jury  is  frequently  admonished 
in  other  instructions  that  they  can  not 
convict  unless  the  evidence  convinces  them 
beyond  a  reasonable  doubt. — People  v. 
Ford,  25  Cal.  App.  388,  148  Pac.  1075. 

47.  Same— A  failure  to  »lTe  an  Instruc- 
tion apeciflcally  defining  reasonable  doubt, 
in  the  absence  of  a  request  therefor,  is  not 
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error. — People  v.  Cuin,  27  Cal.  App.  316, 
149    Pac.   796. 

As  to  duty  of  defeDdant  to  aak  eovrt  to 
lastraett  see  par.   35,  this  note. 

48.  Sane  —  Held  not  erroaeoua.  —  Court 
chargred  the  Jury  in  langruag^e  of  this  sec- 
tion, adding  that  presumption  of  innocence 
eroes  with  defendant  all  througrh  case  and 
operates  in  his  favor  until  verdict  is  arrived 
at,  aild  then  proceeded  to  define  reason- 
able doubt  In  langusLfse  many  times  quoted 
and  approved  by  supreme  court:  held,  that 
there  is  nothing  in  point  that  "the  presump- 
tion of  Innocence  is  not  fully  and  clearly 
stated/'  in  words  above  quoted:  and  same 
as  to  objection,  that  "although  those  por- 
tions of  charge  may  be  in  words  of  statute, 
they  are  contradictory  and  confused. — Peo- 
ple V.  Chaves,  122  Cal.  134,  142,  54  Pac.  596. 
See  People  v.  Webber,  149  Cal.  325,  346, 
86  Pac.  671. 

49.  Instruction  charging:  Jury  that  they 
should  acquit  if  they  had  from  the  evidence 
reasonable  doubt  of  defendant's  guilt  "or 
innocence,"  is  more  favorable  to  defendant 
than  he  has  legal  right  to  expect,  and  there- 
fore not  erroneous. — People  v.  Wong  Ah 
Foo,  69  Cal.  180,  182,  10  Pac.  375. 

50.  Saaie — Same — Mathematical  or  alMo- 
late  dcmoaBtratioB  of  guilt  is  not  required. 
— People  V.  Bellamy,  109  Cal.  610,  611,  42 
Pac.  236. 

51.  Saaae  Same— Moral  certainty  does 
not  amount  to  demonstrative  certainty  of 
guilt  or  certainty  which  necessarily  ex- 
eludes  possibility  of  innocence. — People  v. 
Brotherton,  47  Cal.  388,  406. 

53.  Same  —  Same  —  ''Moat  conclnalve 
proor*  Is  not  required. — People  v.  Hall,  94 
Cal.  696.  600,  80  Pac.  7. 

SS.  Same — Same— ^'Nearly*'  same  derrec 
of  eertniaty. — Instruction  is  not  erroneous 
in  which  the  court  said:  "In  order  to  con- 
vict, circumstantial  evidence  should  be  such 
as  to  produce  nearly  the  same  degree  of 
certainty  as  that  which  arises  from  direct 
testimony  and  to  exclude  a  rational  prob- 
ability of  innocence." — People  v.  Cronin, 
34  Cal.  191,  201.  See  People  v.  Phlpps,  39 
Cal.  326,  836:  People  v.  Brotherton,  47  Cal. 
388,  407;  People  v.  Brown,  56  Cal.  406,  406: 
People  y.  Hardisson,  61  Cal.  378,  380;  Peo- 
ple v.  Ferry,  84  Cal.  31,  34,  24  Pac.  33; 
People  V.  Sansome,  84  Cal.  449.  466,  24 
Pac.  148;  People  v.  Taggart,  1  Cal.  App. 
423,    424,    82   Pac.    896,    397. 

54.  Same-^Rcqaestcd— Error     when. — An 

instruction  given  at  the  request  of  the 
prosecution  which  in  effect  charges  the 
Jury  not  to  consider  the  alleged  threat  of 
the  deceased  to  kill  the  defendant  unless 
that  fact  has  been  established  in  evidence 
beyond  all  reasonable  doubt,  Is  clearly  er- 
roneous; such  fact  need  be  proved  only  by 
a  preponderance  of  the  evidence. — People 
V.  Pltisci.  29  Cal.  App.  727.  157  Pac.  602. 

55.  Same— Sanae  Modlflcatlon  of— Error 
wliea^ — ^The   modification    of   an   instruction 


requested  by  the  defendant  that  "the  law 
presumes  the  defendant  to  be  innocent  of 
the  commission  of  any  crime  and  this  pre- 
sumption continues  in  his  favor  through- 
out the  trial  of  the  case,"  by  making  it 
read  as  follows:  "The  law  presumes  the  de- 
fendant to  be  innocent  of  the  commission 
of  the  crime  charged  in  the  indictment 
and  this  presumption  continues  In  his  favor 
throughout  the  trial  of  the  case,"  is  preju- 
dicially erroneous,  where  evidence  is  intro- 
duced by  the  prosecution  to  show  the  giv- 
ing of  money  to  the  defendant  at  various 
times  prior  to  the  time  alleged  In  the  in- 
dictment.— People  V.  Southwell,  28  Cal.  App. 
430,   152  Pac.   939. 


SO.    Same — Same-~Same«-Not  error,  wken. 

— The  modification  of  an  instruction  that  if, 
after  consideration  of  the  whole  case,  any 
Juror  should  entertain  a  reasonable  doubt 
of  the  guilt  of  the  defendant,  it  is  his  duty 
"not  to  vote  for  a  verdict  of  'guilty'  nor" 
not  to  be  influenced  into  voting  for  the 
single  reason  that  a  majority  of  the  Jury 
should  be  in  favor  of  a  verdict  of  guilty,  by 
striking  out  the  quoted  words.  Is  not  error. 
— People  V.  Svendsen,  25  Cal.  App.  1,  142 
Pac.   861. 

B7.  Same — Same — Rcfnaal  to  fflvc,  not 
error  when. — Where  requested  instructions 
as  to  reasonable  doubt  are  fully  covered 
in  others  of  like  import,  no  injury  results 
to  defendant  for  failure  to  give  instruction 
asked. — People  v.  Fitzgerald,  138  Cal.  39, 
46,  70  Pac.  1014.  See  People  v.  Yee,  Foo,  4 
Cal.  App.   730,    89   Pac.   460. 

58.  Where  the  court  gives  full  instruc- 
tions defining  reasonable  doubt  and  em- 
phasizes the  obligation  of  the  prosecution 
to  establish,  beyond  such  doubt,  every  ma- 
terial allegation  of  the  information,  the 
refusal  to  instruct  the  Jury  that  a  convic- 
tion is  not  warranted  unless  the  proof  made 
is  inconsistent  with  any  theory  or  hypothe- 
sis other  than  that  of  the  guilt  of  the  ac- 
cused, is  not  error. — People  v.  Raber,  168 
Cal.   316,   143    Pac.    317. 

69.  A  refusal  to  instruct  the  Jury  that 
"if  any  one,  or  any  member,  of  you.  after 
deliberating  on  and  considering  all  the  evi- 
dence in  this  case,  shall  be  of  the  opinion 
that  the  defendant  has  not  been  proved  to 
be  guilty  to  a  moral  certainty  and  beyond 
a  reasonable  doubt,  those  of  you  enter- 
taining such  opinion  should  vote  in  favor 
of  acquittal,  and  should  so  adhere  to  your 
opinion  until  convinced  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt  of 
the  guilt  of  the  defendant  of  the  alleged 
crime  by  and  from  the  evidence  and  the 
law  alone  in  this  case."  if  error,  is  with- 
out prejudice,  where  the  Jury  are  told  very 
plainly  that  they  have  no  right  to  go  out- 
side of  the  evidence  admitted  by  the  court, 
and  no  right  to  reject  arbitrarily  the  evi- 
dence of  any  witness,  that  they  must  fairly 
consider  all  of  the  evidence  in  the  case, 
and  that  every  person  is  presumed  to  be 
innocent  until  he  is  proved  guilty,  and 
that  if  upon  such  proof  there  is  reasonable 
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doubt  remalnine:,  the  accused  is  entitled  to 
the  benefit  of  It  by  acquittal. — People  v. 
Klser,   24   Cal.    App.   540.    141   Pac.   1078. 

60.  Where  in  a  prosecution  for  murder 
the  proof  of  the  chargre  does  not  rest  wholly 
upon  circumstantial  evidence,  and  the  court 
gives  the  long  approved  instruction  upon 
the  question  of  reasonable  doubt,  it  is  not 
prejudicial  error  to  refuse  to  give  an  addi- 
tional instruction  upon  the  subject. — People 
v.  Valenzuela,  26  Cal.  App.  418,  147  Pac.  97. 

61.  It  is  not  error  for  the  court  to  re- 
fuse to  give  instructions  requested  by  the 
defendant  on  the  subject  of  reasonable 
doubt  where  the  court's  charge  on  that  sub- 
ject states  the  law  correctly  and  concisely. 
— People  V.  Converse,  28  Cal.  App.  687,  153 
Pac.  734. 

62.  An  instruction  that  "before  you  can 
convict  the  defendant  of  the  crime  charged, 
you  must  be  satisfied  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  that  he  did 
commit  such  a  crime  with  the  intent  and 
motive  of  robbery,  and  if  you  do  not  so 
And  from  the  evidence  herein  you  must 
acquit  him,"  is  properly  refused,  where  the 
information  charges  the  crime  in  general 
language  and  without  regard  to  motive. — 
People  ▼.  Andrade,  29  Cal.  App.  1,  154  Pac. 
283. 

63.  An  instruction  requested  by  the  de- 
fendant advising  the  Jury  that  If  after  con- 
sidering all  the  evidence,  '*a  single  juror 
has  a  reasonable  doubt  of  the  defendant's 
guilt,  arising  out  of  any  part  of  the  evi- 
dence, then  they  can  not  convict  him,"  is 
properly  refused,  where  the  court  in  an 
instruction  charged  all  the  jurors  that  if 
they  entertain  a  reasonable  doubt  of  the 
defendant's  guilt  or  "upon  a  single  fact 
or  element  necessary  to  constitute  the 
crime,  it  is  your  duty  to  give  the  defend- 
ant the  benefit  of  such  doubt  and  acquit 
him." — People  v.  Lim  Poon,  29  Cal.  App. 
270,    166   Pac.    477. 

04.  Preponderance  of  evidence— Instruc- 
tion as  to. — Where  letters  were  produced 
in  evidence,  tending  to  prove  that  witness 
testified  falsely  on  former  trial  of  defend- 
ant's case,  and  that  defendant  testified 
truly  at  such  former  trial,  held  that  court 


erred  In  Instructing  jury,  in  effect,  as  fol- 
lows: "The  question  whether  witness  was 
author  of  these  letters  Is  question  of  fact 
to  be  determined  by  you  from  the  evidence, 
and  in  order  to  find  that  witness  is  author, 
you  must  be  entirely  satisfied,  beyond  rea- 
sonable doubt,  from  the  testimony  adduced 
before  you  in  this  case," — the  rule  of  law 
being  that  such  fact  was  provable  by  pre- 
ponderance of  evidence. — People  v.  Mitchell. 
63  Cal.   480,   481. 

66.  Prosecvtlon^Not  obliged  to  rcot  vpon 
evidence  wklcli  merely  establfshes  am  lit  of 

defendant  prima  facie;  upon  evidence,  that 
is  to  say,  which  is  merely  sufficient  in  law 
to  sustain  a  verdict  of  guilt.  District  at- 
torney may  and  ought  to  introduce  all 
proper  evidence  at  his  command  tending 
to  establish  guilt  of  defendant.  In  order 
to  overcome  any  doubts  or  scruples  of 
jurors.  And  this  is  especially  true  of  a 
trial  for  murder,  where  proof  of  an  unlaw- 
ful killing,  in  the  absence  of  evidence  Indi- 
cating express  malice  (deliberate  purpose 
to  kill),  would  only  establish  the  case  of 
murder  in  the  second  degree. — People  v. 
Cook,    148  Cal.    384.   841,   83   Pac.    43. 

06.  Proof  beyond  reasonable  dovbt-iJa 
necessary  to  establish  a  fact  against  pris- 
oner; but  preponderating  proof — proof 
necessary  to  satisfy  jury  of  fact — Is  suf- 
ficient to  establish  the  fact  in  his  favor. — 
People  V.  Hong  Ah  Duck.  61  Cal.  387.  896; 
People  V.  Raten,  63  Cal.  421,  4^3.  See 
People  V.  Milgate,  6  Cal.  127;  People  ▼. 
Stonecifer,   6  Cal.  406. 

07.  Refniial  or  omission  to  irl^^  Instrac- 
tlon  as  to  barden  of  proof  upon  prosecution 
of  establishing  every  element  of  crime  of 
which  defendant  may  be  convicted,  beyond 
reasonable  doubt,  is  reversible  error. — 
People  V.  Cohn,  76  Cal.  386,  887,  18  Pac.  410. 

As  to  bvrden  of  proof,  see  par.  33,  this 
note. 

68.     "Wholly    satisfied'*  —  Use    of.  —  New 

phrase,  "wholly  satisfied,"  Inserted  in  stere- 
otyped definition  of  "reasonable  doubt," 
deemed  not  an  improvement,  but  not 
prejudicial. — People  v.  Ross,  116  CaL  283. 
238.    46   Pac.    1059. 


§  1097.    WHEN  REASONABLE  DOUBT  AS  TO  DEGREE,  HE  CAN  BE 

CONVICTED  ONLY  OP  LOWEST.    When  it  appears  that  the  defendant  has 

committed  a  public  oifense,  and  there  is  reasonable  ground  of  doubt  in  which 

of  two  or  more  degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest  of  such 

degrees  only. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  366  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  252. 

REASONABLE  DOUBT  AS  TO  DEGREE. 

1.  District    attorney  —  Discretion    of,    to    file 

separate  informations. 

2.  General  doctrine  in  homicide  cases. 

3.  '*Hi>rlier    offense" — ^Use    of   words   in    in- 

struction. 


1.  DIatrlct  attoniey— DtocretloB  of»  to 
file  iicparate  Informatloaa. — Joint  trial  of 
defendants  is  precluded  where,  after  mag- 
istrate charg^es  defendant  and  others  with 
offense,  district  attorney  flies  separate  in- 
formations against  them.  It  is  within 
district     attorney's     discretion     to     Inform 
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at^ainat  defendants  either  Jointly  or  sev- 
erally.— People  V.  Plyler,  121  Cal.  160,  162. 
63  Pac.  553t 

2.  General  doetrlne  ta  komlelde  caaes. 
— If  Jury  should  find  as  a  fact  that  pris- 
oner made  felonious  assault  upon  deceased. 
Inflictlngr  mortal  wound  which  produced 
instant  death,  where  there  was  some  evi- 
dence tending  to  prove  that  such  wound 
was  ffiven  in  heat  of  blood*  in  sudden 
and  mutual  combat,  but  that  proof  of  such 
fact  did  not  preponderate  over  proof 
agrainst  it,  thougrh  it  raised  some  doubt 
in  their  minds:  held,  that  matter  of  exten- 
uation would  not  be  sufficiently  made  out, 
and  Judgrment  of  court  would  be  against 
prisoner  for  his/her  offense. — People  v. 
Milsate,  5  Cal.  127,  ISO.  See  Common- 
wealth y.  York,  60  Mass.  (9  Met.)  93.  43 
Am.  Dec.  873. 

8.  <<HlKlier  offense"  ^  Use  of  words  la 
Instmetlon. — Where    court    grave    followlngr 


instruction:  "Under  the  information,  you 
may,  if  the  evidence  warrants  it.  find  the 
defendant  grullty  of  murder  in  the  first 
degrree,  or  murder  In  the  second  degree,  or 
manslaughter.  Should  the  Jury  entertain 
a  reasonable  doubt  as  to  which  of  the 
grrades  of  crime  named  the  defendant  may 
be  guilty  of,  if  any,  they  will  give  the 
defendant  the  benefit  of  the  doubt  and 
acquit  him  of  the  higher  offense":  held, 
that  language  of  such  instruction  is  open 
to  some  criticism,  but  that  it  does  not 
constitute  reversible  error,  and  that.  In 
the  grammatical  meaning,  the  word 
"higher"  means  one  of  two  things,  and 
it  is  not  to  be  presumed  that  the  Jury 
understood  It  in  any  other  sense,  or  were 
led  astray  by  the  instruction,  though  use 
of  statutory  language  would  have  been 
better. — People  v.  Newcomer,  118  Cal.  263, 
270,   60   Pac.    406. 


§  1098.    SEPARATE  TRIALS.    TN^hen  two  or  more  defendants  are  jointly 

charged  with  a  felony,  any  defendant  requiring  it  must  be  tried  separately. 

In  other  cases  the  defendants  jointly  charged  may  be  tried  separately  or 

jointly,  in  the  discretion  of  the  court. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  367  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  252;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  22. 


SEPARATE  TRIALS— RIGHT  OF. 

1.  Accomplice  or  co-defendant  in  criminal 

action. 

2.  Accomplice  who  is  separately  indicted. 

3.  Conspiracy  —  Evidence    of    co-conspira- 

tors. 

4.  Same — Same — ^Defendant   is   competent 

witness. 

5.  Defendant  charged  with  another  in  joint 

indictment — Option  for  separate  trial. 

6.  Same — Intention   of  legislature. 

7.  Joint    examination,    and    holding     for 

trial. 

8.  Principal  and  accessory  jointly  indicted. 
9, 10.  Waiver  of  separate  trial. 

1.  Accomplice  or  co-defendant  In  crim- 
inal action  who  elects  to  be  tried  separately 
is  competent  witness  for  other  defendants 
charg^ed  with  same  offense,  credibility  of 
his  testimony  being  left  to  Jury. — People 
V.  Labra,  5  Cal.  183.  185. 

2.  Accomplice  wko  la  aepnrately  Indicted 

>  for  same  offense  as  principal  may  be  called 
as  witness  to  prove  innocence  of  prisoner. 
, — People  V.  Labra,  6  Cal.   183.  186. 

I  S.  Connplmcy— EiTldence  of  co-consplm- 
tors. — Any    act     or     declaration     of    either 

^confederate  In  furtherance  of  object  and 
purpose  of  confederation  is  competent  evi- 
dence against  other. — People  v.  Trim,  39 
Cal.  75,  78. 

4.  Same— Same— Defendant  In  competent 
witncNs  for  his  co-defendant  in  same  in- 
dictment,  where    charge   is    commission    of 


felony,  and  parties  are  tried  separately. — 
People  V.  Newberry,  20  Cal.  439,  440,  441. 
See  People  v.  Labra,  5  Cal.  183;  Mofftt  v. 
State,  2  Humph.  (Tenn.)  99,  86  Am.  Dec. 
801;  United  States  v.  Henry,  4  Wash.  C.  C. 
428,    26   Fed.    Cas.   276. 

5.  Defendant  charired  wltk  another  In 
Joint  Indictment  may,  at  his  option,  receive 
separate  trial,  but  If  he  chooses  to  waive 
this  right  and  be  tried  Jointly  with  an- 
other, his  authority  to  control  conduct  of 
defense  is.  of  course,  shared  with  his  co- 
defendant. — People  V.  McCalla,  8  Cal.  301. 
303. 

6.  Same—Intention      of     leirlalatnre* — In 

allowing  defendants  to  sever  In  their  de- 
fense, legislature  Intended  by  this  method 
to  provide  against  hazard  of  innocent  man's 
being  prejudiced  or  injured  In  his  defense 
by  evidence  of  guilt  of  his  companions  in 
court. — People  v.  Labra.  5  Cal.  188,  184. 

7.  Joint  examination  and  koldlns  for 
trial  does  not  prevent  district  attorney 
from  electing  to  try  the  accused  separately, 
and  for  that  purpose  he  may  file  separate 
informations. — People  v.  Plyler,  121  Cal. 
160,    162,    53    Pac.    663. 

8.  Principal  and  kin  aeeeasonr  Jointly 
Indicted  may  be  tried  separately,  and 
where  principal  was,  on  his  trial,  con- 
victed of  manslaug-hter.  and  was  offered 
as  witness  on  trial  of  defendant  as  acces- 
sory, and  his  testimony  excluded  on  grround 
of  incompetency,  record  of  conviction  of 
principal  then  being  introduced,  and  dis- 
charge of  prisoner  moved  on  groupd  that 
there  could  be  no  accessory  to  manslaugh- 
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ter:  held  that  ruliners  of  court  were 
erroneous  and  constituted  grounds  for 
reversal  of  judgment. — People  v.  Newberry, 
20    Cal.    439,    440,    441. 

9.  Waiver  of  neparate  trial. — Where, 
after  defendants  had  pleaded  not  guilty, 
case  was  set  for  trial,  and  defendants,  in 
open  court,  waived  separate  trial,  and  on 
following  day,  before  Jury  was  sworn,  de- 
fendants moved  for  separate  trial,  which 
motion  was  denied,  held  that  refusal  of 
motion  was  matter  of  discretion  of  court, 
and  order  refusing  application  was  not 
erroneous. — People  v.  Alviso,  55  Cal.  230, 
231. 

10.  Where      some      of      the      defendants 


Jointly  charged  with  homicide  demand  a 
separate  trial,  and  different  Juries  are  im- 
paneled, but  the  trial  of  all  the*  defendants 
goes  on  simultaneously  before  both  Juries 
up  to  a  certain  point,  when  the  Jury  sitting 
in  the  case  of  the  co-defendants'  case  is 
temporarily  excused  and  the  trial  of  the 
defendants  who  demanded  a  separate  trial 
goes  on  separately,  their  counsel  con.'^ent- 
ing  in  open  court  to  such  procedure,  such 
defendants  will  not  be  heard  on  appeal  to 
complain  that  their  demand  for  a  separate 
trial  was  denied,  or  that  they  were  preju- 
diced by  the  procedure  thus  adopted. — 
People  V.  Ho  Kim  You  (People  v.  Chew 
Bock   Hue).   24   Cal.   App.   451,   141    Pac.    950. 


§1099.  DISCHAROmO  ONE  OF  SEVERAL  DEFENDANTS  BEFORE 
VERDICT,  THAT  HE  MAY  BE  A  WITNESS.  When  two  or  more  persons 
are  included  in  the  same  charge,  the  court  may,  at  any  time  before  the  defend- 
ants have  gone  into  their  defense,  on  the  application  of  the  district  attorney, 
direct  any  defendant  to  be  discharged,  that  lie  may  be  a  witness  for  the  people. 

History:  Enacted  February  14.  1872;  re-enactment  of  §  368  Criminal 
Practice  Act  1851,  Stats.  1851.  p.  252;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  22. 


DISCHARGE   OF  ONE   DF/FENDAXT 
BEFORE   VERDICT. 

1.  Construction — Words  *'any  defendants." 

2.  Same — This   and   succeedirg   sections   pro- 

vide for  discharge  of  witnesses. 

3.  Construction  of  act  of  1851. 

4.  ('onviction  of  crime  of  murder  in  first  de- 

gree— Upon  testimony  of  witness  jointly 
charged  with  defendant. 

5.  Dismissal  of  indictment  upon  court's  own 

motion. 

6.  Witness     accepting     discharge — Testimony 

of. 

7.  Same — When    witness   adjudged    guilty    of 

contempt. 

1.  CoBfitmctloii— >The  words  "uny  de- 
fendant** refer  to  defendant  Included  in 
information  or  indictment  on  which  trial 
is  proceeding,  and  not  to  defendant  charged 
in  another  and  distinrt  information  or  in- 
dictment.— Ex  parte  Stice.  70 '  Cal.  51,  57, 
11    Pac.    459. 

2.  Same— >Tblii  and  nncceedinfr  aections, 
providing  for  dlncharKe  of  witneas  in  cer- 
tain cases,  do  not  prohibit  district  attorney 
from  calling  party  proceeded  against  in  one 
information  to  testify  against  defendant 
charged  in  another  and  diflferent  informa- 
tion; the  defendant,  when  so  called,  is 
witne.ss,  retaining  his  right  to  refuse  to 
answer  questions  put  to  him,  by  reason  of 
their  tendency  to  criminate  him. — Ex  parte 
Slice,    70   Cal.   61,    56.    11    Pac.    459. 

3.  ConNtraction  of  act  of  1851. — Section 
contemplates  case  of  Joint  indictment  of 
two  or  more  persons,  and  Joint  trial  under 
indictment,  and  application  by  district  at- 
torney to  court  for  discharge  of  one  of 
defendants  before  he  has  gone  into  his 
defense.      On    happening    of    these    contin- 


gencies, court  Is  authorised,  and,  it  mafy 
be.  become  bound,  to  discharge  particular 
defendant  from  Indictment,  "that  he  may 
be  a  witness  for  the  people." — People  v. 
Bruzzo.  24  Cal.  41,  47.  48. 

4.  Conviction  of  crime  of  murder  In  flmt 
defcrec-— I'pon  teatlmony  of  wftnean  Jointly 
charxrcd  ^itii  defendant  and  dismissed 
under  this  section,  see  People  v.  Kamaunu. 
110  Cal.  609,  611,  42  Pac.  1090. 

5.  DinminMal  of  Indictment  apon  conrt** 
own  motion. — Court,  upon  its  own  motion, 
or  upon  application  of  district  attorney, 
may.  In  furtherance  of  Justice,  order  action 
or  indictment  to  be  dismissed,  reasons  of 
such  dismissal  to  be  entered  of  record; 
and  such  order  Is  bar  to  another  prosecu- 
tion for  same  offense  if  it  be  misdemeanor, 

if    it    be     felony. — People    v. 
48    Cal.    250.    253. 

accepting  dlncliarffrc— Teati- 
mony  of. — Court  may  instruct  witness,  at 
instance  of  district  attorney,  against  objec- 
tions of  defendant,  that  anything  he  might 
testify  to  can  not  be  used  as  evidence 
against  himself  upon  Joint  Indictment  of 
himself  and  defendant;  such  witness  is 
competent  to  testify  to 
his  knowledge,  whether 
to  criminate  himself  or 
Rodundo.  44  Cal.  538.  539. 

7.  Same— ^Vlien  i^«-ltneaa  adjadered  urnllty 
of  contempt — Witness  may  be  adjudged 
guilty  of  contempt  when  he  refuses  to  be 
sv/orn  In  case  other  than  his  own,  under 
another  and  separate  indictment  or  infor- 
mation, as  In  such  case  he  can  not  claim 
privilege  under  this  and  succeeding  sec- 
tions, but  must  rest  upon  his  right  to  re- 
fuse to  testify  upon  any  matter  tending  to 
criminate  himself. — Ex  parte  Stice»  70  Cal. 
51,  58,  11  Pac.  459. 


but    not    bar 
Indian    Peter, 

II.     Wltnena 


any  facts  within 
those  facts  tend 
not.  —  People    v. 
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§  1100.  SAME.  When  two  or  more  persons  are  included  in  the  same  indict- 
ment or  information,  and  the  court  is  of  opinion  that  in  regard  to  a  particular 
defendant  there  is  not  sufficient  evidence  to  put  him  on  his  defense,  it  must 
order  him  to  be  discharged  before  the  evidence  is  closed,  that  he  may  be  a  wit- 
ness for  his  co-defendant. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  369  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  252;  amended  AprU  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  22. 


TESTIMONY  OF  ACCOMPLICE-=. 
IMMUNITY. 

1.  Accomplice  or  co-defendant — Testimony  of. 

2.  District  attorney — Not  authorized  to  stipu- 

late for  immunity  of  defendant. 


1.     Aceo 


ipll«e    or    co-defcDdant  — Tcatl- 

When  an  accomplice  or  co- 
defendant  Jn  criminal  action  elects  to  be 
tried  separately,  he  is  competent  witness 
for  other  defendants  charg^ed  with  same 
ofTense.   credibility   of  his   testimony   being: 


left  to  jury. — People  v.  Labra.  5  Cal.  183, 
186.  See  People  v.  Newberry,  20  Cal.  440, 
441. 

2.  DiMtrfct  attomey-i-Not  avthorlaed  to 
enter  Into  ■tlpolatloa  with  defendant, 
promisingr  him  immunity  from  punishment 
if  he  will  testify  agrainst  his  co-defendants. 
Procedure  set  out  in  statute  regulates  dis- 
missal as  to  such  defendant  upon  becoming: 
a  witness. — People  v.  Indian  Peter,  48  Cal. 
250,    252. 


§1101.    EFFECT  OF  SUCH  DISCHARGE.    The  order  mentioned  in  the 

last  two  sections  is  an  acquittal  of  the  defendant  discharged,  and  is  a  bar  to 

another  prosecution  for  the  same  offense. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  870  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  252. 


DISCHARGE  OF  ONE  DEFENDANT- 
EFFECT  OP. 

1.  Construction — By  operation  of  section,  de- 

fendant, when  discharged. 

2.  Same — Words  * '  when  two  or  more, ' '  etc. 

3.  Court  not  empowered  to  compel  defendant 

to    be    witness    under    promise    of    dis- 
charge. 

4.  Defendant  becomes  stranger  to  proceedings, 

when. 

5.  Discharge — When  not  bar  to  another  prose- 

cution. 

6.  Object  of  this  and  preceding  sections. 

7.  Witness  called  to  testify  after  discharge — 

Testimony  can  not  be  used  against  him. 

1.  CoBBtmetlon— Bt^  operation  of  «ee- 
tlon,  defendant,  wken  dl««harired  under 
sections  1099,  1100,  ante,  is  acquitted  of 
ofTense  stated  in  indictment  or  information; 
when  he  is  called  as  witness  upon  such 
discharsre,  he  can  not  be  allowed  to  say 
that  anythinsT  he  states  in  his  testimony 
may  tend  to  convict  him  as  regrards  offense 
of  which  he  stands  acquitted. — Ex  parte 
Stice,  70  Cal.  61,  65,  11  Pac.  469. 

2.  IVordSf  *Hfvken  two  or  more  person* 
•re  included  in  the  •ante  ckarKe,**  in  this 
section,  mean  the  same  as  words,  "when 
two  or  more  persons  are  included  in  the 
same   indictment   or   information,"    in   sec- 


tion 1100,  ante. — Ex  parte  Stice,  70  Cal.  61, 
66,  11  Pac.  469. 

3.  Conrt  has  no  poiw^er  to  compel  one  of 
defendnntn  to  take  the  stand  as  witness 
agrainst  another  under  promise  of  dischargre. 
— People  V.  Bruzzo,   24  Cal.   41,  61. 

4.  Defendant  becomes  strnnser  to  pro- 
ceedinirs  from  moment  of  discharge  secured 
under  foregroin^  sections,  and  can  only  be 
called  and  compelled  to  take  stand  as  wit- 
ness for  people  against  remainingr  defend- 
ant or  defendants,  and  beingr  no  longrer  on 
trial  or  liable  to  future  indictment,  he  may 
be  compelled  to  criminate  himself. — People 
v.  Bruzzo,   24  Cal.  41,  48. 

5.  Disckarire — ^liVken  not  bnr  to  nnotber 
proseentlon.-~Where  one  of  several  co- 
defendants  was  dischargred  from  indictment 
on  application  of  district  attorney,  in  order 
to  become  witness  for  people  at  preliminary 
examination,  such  order  of  dischargee  is  no 
bar  to  another  prosecution  for  same  ofTense. 
People   V.   Indian   Peter,   48   Cal.    260.    26^ 

6.  Object  of  this  and  preceding  sections 

is  to  remove  from  witness  all  restraint 
whatever  from  fear  of  convictingr  himself. 
— Ex  parte  Stice,  70  Cal.  61,  66,  11  Pac.  459. 

7.  liVitness  called  to  testify  after  dfs- 
charire  under  this  section  need  not  be 
hampered  by  any  apprehension  that  any- 
thlngr  which  he  may  say  will  be  used 
against  him. — Ex  parte  Stice,  70  Cal.  61,  66, 
11    Pac.    469. 


Ills 
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§  1102.  RULES  OF  EVIDENCE  IN  CIVIL  CASES  APPLICABLE  TO 
CRIMINAL  CASES,  EXCEPT,  ETC.  The  rules  of  evidence  in  civil  actions  are 
applicable  also  to  criminal  actions,  except  as  otherwise  provided  in  this  code. 

History:     Enacted  February  14,  1872. 


RULES  OF  EVIDENCE  APPLICABLE. 

I.  In  General — Witnesses,  Examination 
or — Practice. 

II.  Circumstantial  Evidence. 

III.  Confessions,   Admissions,   and   State- 
ments. 

rv.  Conspiracy — Acts  and  Declarations  of 
Co-conspiratobs. 

V.  Other   Offenses  —  Evidence  Eelatino 

TO. 

VI.  Res  Gest^. 

I.  In  General — Witnesses,  Examination  of 
— ^Practice. 

1.  Absent  witness — Testimony  of. 

2.  Same^As  to  transcript  of  testimony 

taken  at  preliminary  examination. 

3.  Acquiescence — By  assent  or  silence. 

4.  Same — Declaration  made  in  presence 

of  defendant. 

5, 6.  Same — Statements    made    by    third 
person. 

7.  Admission    of    improper    evidence- 

Over  objections. 

8.  Alibi — Language  of  instruction  held 

not  erroneous. 

9.  Appeal — ^When  evidence  not  reviewed 

upon. 

10.  Burden  of  proof — General  rule  as  to. 

11.  Construction  of  section — As  to  rules 

of  evidence. 

12.  Same — General  rules  of  evidence. 

13.  Same — ^Reasonable  doubt. 

14.  Character  in  evidence — Evidence  of 

good  character. 

16.  Same  —  Cross-examination    of   char- 

acter witnesses. 

16  Same  —  Evidence    attacking    general 
character. 

17.  Same — Number  of  witnesses. 

18.  Same — Testimony  of  witness  may  be 

supported    by    evidence    of    good 
character. 

19.  Competency    of   witness — Modes    of 

determining. 

20.  Condition  of  street  lights — It  is  com- 

petent for  prosecution  to  show. 

21.  Confrontation  by  witnesses — ^Waiver 

of  right  by  defendant. 

22.  Corpus   delicti — Testimony  of  child. 

23.  Same — Proof  of  charge  in  criminal 

cases. 

24.  Corroboration  of  witness — As  to  gen- 

erally. 

25.  Court  reporter — Shorthand  notes  of 

— ^Reading  to  jury  not  allowable. 


26,  27.  Cross-examination — As  to  irrelevant 
matter. 

Same — Of  party's  own  witnecM. 

Same — State  of  mind  of  witness. 


28,  29. 

30. 

31-  33. 
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Same  —  Showing  of  relationship  on 
cross-examination. 

34.  Same — Voluntary  statements — Cross- 
examination  as  to. 

"io.  Same — Witness  leaving  state — Cross- 
examination  as  to. 

86.  Declaration  of  third  person — As  to 
crime  committed  by  himself. 

37.  Defendant  as  witness — Character  of 

defendant. 

38.  Same — Cross-examination  as  to  con- 

versations. 

39.  Same^Defendant  is  required  to  de- 

fend against  specific  charges  only. 

40.  Same — Defendant  as  witness,  under- 

taking in  his  own  behalf  to  state 
all. 

41.  Same — Fact    that    defendant    offers 

himself  as  witness. 

42.  Same — Gteneral    reputation    not    ad- 

missible— Evidence  as  to. 

43.  Same — Impeachment  of  defendant  as 

witness. 

44.  Same — No  presumption  can  properly 

be  indulged  against  defendant. 

45.  Same  —  Privilege    of    defendant    as 

witness  same  as  other  witnesses. 

46.  Same  —  Records,    except    conviction 

for  felony. 

47,  48.  Same — Reputation    of    defendan^^ 
For  truth  and  veracity. 

49.  Same — Same — Habits,  etc. 

50.  Distrust  of  witness — ^Rule  as  stated 

in  section  2061  Code  of  Civil  Pro- 
cedure. 

51.  Same — Rule   requiring  jury  to   dis- 

trust witness. 

52.  Exclusion  of  witnesses — On  part  of 

prosecution. 

53.  Same — Fact  that  witness  disregarded 

rule   of  court  excluding  presence 
of  witnesses. 

54.  Experiments  in  chemistry,  toxicology, 

etc. — Evidence  of  results  of. 

55.  Error  in  the  admission  of  testimony 

— Presumed  to  be  injurious  to  ue- 
fendant. 

56.  Error    in    overruling    objection    to 

question — Immaterial,  when. 

67.  Error  of  prosecutor  —  Suggesting 
facts  to  jury  by  question  put- 
Immaterial,  when. 
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58.  Eacts  admitted  by  district  attorney 
— With  reference  to  acts  relevant 
to  issue. 

69.  Falsehood  as  indication  of  guilt — 
Denial  of  guilt. 

60.  Former  trial — Evidence  upon — Com- 

mon-law rule. 

61.  Same  —  Transcript     of     testimony 

taken  at  former  trial. 

62.  Foreign  language — Testimony  given 

in. 

68.  Gk)od  character  of  accused — Assumed 
by  the  law. 

64.  Same^Instruction  as  to  presumption 

as  to. 

65.  Same — ^What  may  be  shown. 

66.  Identity   of   defendant — Opinion   as 

to. 

67.  Impeachment  of  witness — Conviction 

of  felony,  where  shown,  amounts 

to  an  impeachment.  108- 

68.  Same  —  Conviction    of    offense    not 

amounting  to  felony. 

69.  Same — Conviction  of  several  felonies. 

70.  Same — ^Foundation  for  impeachment. 

71.  Same — It  is  never  irrelevant  to  in- 

quire. 

72.  Same — Impeaching  motives  of  prose- 

cuting witness. 

73.  Same — Impeachment  by  attorney. 

74.  Same — Impeachment  of  prisoners  as 

witnesses. 

75.  Same  —  Impeachment     of    witness 

called  by  prosecution. 

76-  79.  Same  —  Impeachment   of   witness  — • 
Reputation,  etc. 

80.  Same— Prior    consistent    statements. 

81.  Implied  admissions  of  defendant — 

Degree  of  credit  due  to. 

82.  Independent    facts — In    a    chain    or 

series  of  facts. 

83-  85.  Judicial  knowledge — Appellate  court 
takes  judicial  notice. 

86.  Same — Matters  of  judicial  notice. 

87.  Same — ^Venue  —  Judicial    knowledge 

of  streets  of  city. 

•     88.  Locus  delicti — ^Proof  of. 

89.  Limiting  number  of  witnesses — Dis- 

cretion of  court. 

90.  Limiting   evidence  —  To   particular 

purpose. 

91.  Siame — Same — ^Duty  to  ask  instruc- 

tion for.  128- 

92.  Marriage,  proof  of,  etc. — As  to  gen- 

erally. 

98.  Same — Bule  is  otherwise  in  actions      133- 
of  criminal  connection,  divorce. 

94.  Measurements  of  place  of  crime — 
Admissibility  of  testimony,  as  to. 

Medical    treatises — Are    not    admis-  * 
■ible  in  evidence. 
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96.  Misconduct  of  jurors — Oral  evidence 

as  to. 

97.  Models,  facsimiles,  etc.-^Admissible 

under  restrictions. 

99.  Motive — Evidence  of  admissible,  but 
not  essential. 

00.  Moving  to  strike  out  evidence— Party 

is  not  permitted  to  remain  silent. 

01.  Murder    by    mistress — Character    of 

defendant. 

02.  Negroes  and  Indians  as  witnesses — 

Burden  to  prove  disability. 

03.  Same — Indicium  of  color  of  witness. 

04.  Newspaper  accounts  of  killing. 

05.  Objection — As    to    when    pro|^er    to 

make. 

06.  Same — How    taken — ^Dying    declara- 

tions. 

07.  Open  and  notorious  adultery — ^Proof 

of. 

10.  Photographs — ^Used    simply   as   dia- 

grams of  locality  of  homicide. 

11.  Same — When  admission  in  evidence 

error. 

12.  Province   of  court — Must  determine 

admissibility. 

13.  Province  of  jury — ^As  to  weight  and 

effect  of  evidence. 

14.  Same — Jury  is  sole  judge  of  credi- 

bility of  evidence. 

15.  Same — Rule  at  common  law. 

16.  Same — Testimony  of  child — ^Weight 

and  effect  of. 

17.  Proof  of  motive — In  trial  for  homi- 

cide. 

18.  Preliminary    examination — Evidence 

upon — Commitment. 

19.  Presumptive    evidence  —  Charge    of 

act  of  immorality. 

20.  Prosecuting  attorney — As  witness. 

21.  Proximity  of  time  and  place. 

22.  Record    of    previous    conviction — Is 

best  evidence  thereof. 

23.  Same — Previous  conviction  of  other 

offenses. 

24.  Same — Question  as  to  previous  con- 

viction. 

25.  Same — ^Record  of  former  conviction 

for  misdemeanor. 

26.  Records  of  supreme  court. 

27.  Reporter's     notes     of     testimony  — 

Under  indictment  for  larceny. 

31.  Same — Reading  from  to  jury. 

32.  Review   of   evidence  — '  Offered    for 

specific  purpose. 

36.  Testimony  at  former  trial  or  at  pre- 

liminary examination. 

37.  Testimony  given  at  preliminary  ex- 

amination— ^Defective  certificate. 

38.  Same — Transcript  of  testimony  given 

upon  preliminary  examination. 
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139.  Testimony    of    child  —  Competency 

question  for  court. 

140.  Theory    of   prosecution — On    former 

trial.  X 

141.  ** Trapping'* — Should  be  scrutinized 

with  care. 

142.  T^nlawful  use  of  deadly  weapon. 

14.3.  l^nnatural    conduct    and    statements 
of  defendant. 

144.  Verdict  in  evidence. 

145.  Words   uttered   bv   defendant    while 

asleep. 

146.  Words  used  by  another — Meaning  of. 

147.  Written   memoranda. 

148.  Witness  out  of  state. 

II.  Circumstantial  Evidence. 
149- 156.  As  to  general  rule. 

157.  Same — The  burden  of  proof. 

158.  All    circumstances    proved    must    be 

consistent — Hypothesis  of  guilt. 

150.  Same — Otherwise  in  burglary,  when. 

160.  Circumstantial      evidence      of     con- 
spiracy— Facts  and  circumstances. 

161, 162.  Conspiracy  may  be  proved  by  cir- 
cumstantial evidence. 

163-  165.  Circumstances  of  homicide. 

166-  168.  Hypothesis  —  Meaning  of  word 
*  *  hypothesis. ' ' 

169,  170.  Instructions  as  to  circumstantial  evi- 
dence. 

17.1.  Motive — Circumstantial    evidence   as 
to. 

172.  Poison,  administering  of — Where  evi- 

dence is  entirely  circumstantial. 

173.  Possession  of  stolen  property — Fact 

of     recent     possession     of     stolen 
property. 

174.  Shoe-tracks — Impressions  of,  in  sand. 

175.  Same — Experiments  as  to — Objection 

to  testimony. 

III.  Confessions,    Admissions,    and    State- 

ments. 

176,177.  Admissibility  of  —  Is  question  for 
court. 

178, 179.  ** Confession '^ — Is  a  person's  declar- 
ation of  his  agency  or  particii>a- 
tion. 

180, 181.  Corpus  delicti — Extrajudicial  admis- 
sions. 
182.  (/onfessions — Made     under    anv     in- 
ducement  of  hope  or  fear. 

isn- 189.  Same  —  Induced  by  threats  —  Ex- 
cluded. 

190.  Defendant's  statements — At  prelimi- 
nary hearing. 

191, 192.  Distinction  —  Between  admissions 
and  confessions. 

193, 194.  Guilt  of  defendant— C^an  not  be 
proved  by  extrajudicial  confes- 
siors,  alone. 

195.  Sher'ff  may  testify  as  to  voluntary 
declarations. 

1110 


196.  Sheriflf  or  deputy,  promises  or 
threats  by. 

197-  200.  Voluntary  confessions — In  general. 

201-  207.  Same — As  to  when  confession  volun- 
tary. 

208.  Same — Same — Presumed  voluntary. 

209.  Same — Confession  to  district  attor- 
ney. 

210.  Same — Criterion  of  voluntariness  of 
confession. 

211,212.  Same — When  preliminary  proof  not 
necesFary. 

213.  Waiver  of  objections  to  confession 
— In  general. 

IV.  Conspiracy — Acts  and  Declarations  or 
Co-conspirators. 

214.  Acts  and  declarations  of  each  con- 
spirator— Made  while  conspiracy 
was  pending. 

215.  Same — Made  aftor  crime  was  fully 
committed. 

216.  Acts  of  accomplice — Are  not  evidence 
against  accu8e<l. 

217.  Acts  of  persons  jointly  charged — Ad- 
missible. 

218.  Common  design  —  Which  is  the 
essence  of  conspiracy. 

219,  220.  Circumstantial  evidence  in  proof  of 
conspiracy — Reasim  for  rule. 

221.  Conspiracy  to  maintain  action  for 
slander. 

222.  Corroborating  evidence — To  state- 
ments of  acconi])lice. 

223.  Order  of  proof— As  to  generally. 

224.  Practice — As  to  admission  of  evi- 
dence relating  to  conspiracy. 

225.  Same — Evidence  of  statements  of 
co-conspirator. 

226.  Train-wrecking  —  Conspiracy  —  The 
acts,  declarations,  and  statements 
made  by  parties. 

V.  Other  Oppenses — Evidence  Relating  to. 

227-  237.  Admissibility    of   evidence   of   other 
offenses — In  general. 

238.  Same — Evidence  rendered  admissible 
by  what. 

239.  Same — Evidence  which  is  relevant  to 
any  material  fact. 

240.  Not  admissible  to  show  bad  char- 
acter. 

241.  Proof  of  distinct  oflFense — To  show 
motive. 

242.  Previous  attempt— Of  prisoner  on 
trial  for  arson. 

243.  Rule  excluding  evidence  of  distinct 
and  substantial  offense. 

VI.  Res  GESTiB. 

244.  Act  or  series  of  acts— As  applied  to 
criminal  law. 

245.  Declarations  —  To  be  part  of  res 
gesta*,  requirements. 
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246.  Declaration    following    injury — Con- 

flict as  to  admissibility. 

247.  Expressions   of   deceased — In   homi- 

cide. 

248.  Statements  made  with  view   to   ap- 

prehension of  offender. 

249.  Surrounding     circumstances  —  May 

always  be  shown. 

250.  "When    competency    is    claimed    for 

offered  testimony  of  the  acts,  etc. 

Aa  to  abduction,  evidence  of»  in  general, 
see,  ante,  8  267.  note  pars.  12-16;  $  268.  note 
pars.  7-26. 

An  to  abortion,  evidence  of,  an  to  pres- 
nancTf  see,  ante,  §  274,  note  par.  5;  post, 
9  1108  and  note. 

An  to  accessories,  evidence  of  acts,  dec- 
larations, etc.,  see,  ante,  §  31  and  note  pars. 
159-190. 

An    to    accomplices,    credibility    of    testl- 

of,  see.   post,   5  HH  and  note. 


As  to  adulteration  of  foods,  etc.,  ffnllty 
knowIedjTC  not  necessnrr  to  prove,  see, 
ante,  §  382,  note  par.  4. 

• 

^Aa  to  advlslns  Jory  to  acqait  after  evi- 
dence dosed,  see,  post,  $  1118  and  note. 

As  to  alibi,  instructions  relating  to  evi- 
dence of,  see,  post,   §  1127  and  note. 

An  to  arson,  evidence  of,  in  greneral.  see, 
ante,  $  447  and  note  pars.  12-32;  §  461  and 
note  par.  6. 

An  to  arson,  evidence  of  ownership  of 
bnlldlniTt  etc.,  see.  ante,  §  462  and  note  pars. 
9-17. 

As  to  aasaolt  with  Intent  to  commit 
murder,  burden  of  proof,  see,  ante,  §  217 
and  note  par.  35. 

As  to  assault  wltb  intent  to  commit  mur- 
der, evidence  of,  see,  ante,  8  217  and  note 
Part  III. 

As  to  assault  with  Intent  to  commit  mur^ 
der,  evidence  of  acts  tending  to  show  in- 
tent, eee,  ante,  5  217  and  note  par.  42. 

An  to  assault  with  intent  to  commit  rape, 
evidence  relating  to,  see,  ante,  5  220  and 
note  pars.  63-78. 

An  to  assault  with  deadly  weapon,  evi- 
dence relatlni:  to,  see.  ante,  $  245  and  note 
pars.   120-137. 

As  to  attempt  to  kill  by  admlnlsterinir 
poison,  evidence  relatlni:  to,  see,  ante,  $  216 
and  note  pars.  4-6. 

As  to  attempts  to  commit  crime,  evidence 
relatlns  to,  see.  ante.  $  664  and  note  pars. 
31-34. 

An  to  attorney,  when  Incompetent  to  tes- 
tify, see,  post,  9  1321  and  note;  Kerr's  Cyc 
Code  Civ.  Proc.  (2d  ed.),  1881,  subd.  2  and 
note. 

As  to  btsamy,  evidence  of,  in  sreneral.  see, 
ante,  ft  281  and  note  pars.  19-42;  post,  8  1106 
and  note. 


As  to  blftramy,  proof  of  marriage  by  gen- 
eral repute,  etc.,  rule  In  dvil  and  criminal 
cases  is  the  same,  see,  post,  9  1105  and  note. 

As  to  bills  of  exception,  see,  post,  99  1171- 
1176  and  notes. 

As  to  bribery,  evidence  as  to  tender  of 
money  unnecessary  to  conviction,  see,  ante, 
9  67  and  note  par.  13. 

As  to  brlblns  witnesses,  see.  ante,  9  137 
and  note. 

As  to  burden  of  proving  mitigation,  etc.. 
In  murder  trials,  when  devolving  upon  de- 
fendant, see,  post,  9  1105  and  note. 

As  to  burglary,  evidence  of,  in  general, 
see,  ante,  9  459  and  note  Part  III. 

As  to  bumlns  Insured  property,  etc.,  evi- 
dence of,  see,  ante,  9  648  and  note  pars. 
15-38. 

As  to  chanffins  or  defacing  marks  or 
brands  on  domestic  animals,  evidence  as  to 

Intent,  etc.,  see,  ante,  9  357  and  note  par.  2. 

As  to  character  of  deceased  In  homicide 
cases,  evidence  of,  see.  ante,  9  198  and  note 
pars.  24-26. 

As  to  chlld-stealins,  evidence  of,  in  gren- 
eral.  see,   ante.   9  278   and   note   pars.   2-4. 

As  to  commlttlni:  magrlstrate,  see,  ante, 
9  811  and  note. 

As  to  conviction  of  accessory  after  the 
fact,  testimony  of  principal,  see,  post,  9  1112 
and  note. 

As  to  corporation  oAcers  publishing:  false 
report,  etc.,  proof  required,  see.  ante.  9  564 
and  note  pars.   4-10. 

As  to  corpus  delicti  In  homicide  cases, 
proof  of,  etc.,  see,  ante,  9  187  and  note: 
9  1093  and  note. 

As  to  connterfeltlniT,  possession  of  or 
receiving  counterfeit  coin,  etc.,  evidence 
relating:  to.  see.  ante,  9  479  and  note  pars. 
1,  2. 

As  to  counterfeit  dies  or  plates,  evidence 
as  to  maklns  or  possession,  see.  ante.  9  480. 
note  par.  5. 

As  to  competency  of  witness,  two  modes 
of  determlninir*  see,  post,  9  1106  and  note. 

As  to  crime  auralnat  nature,  evidence  of, 

see.   ante,   9  286  and  note  pars.   13-16. 

As  to  defendant  as  witness,  see,  post. 
9  1323  and  note. 

As  to  defendant  not  compelled  to  be  wit- 
ness, see,  ante.  9  688  and  note. 

As  to  destroying  railroad  or  railroad 
brldfl:e,  etc.,  evidence  relatlngr  to,  see.  ante, 
9  587   and  note. 

As  to  destroying^  Jails,  etc.,  evidence  and 
Instructions  relatlnir  to,  see.  ante,  9  606  and 
note. 

As  to  declaration  of  deceased  as  evidence 
airalnst  defendant  In  homicide  case,  see. 
ante.  9  187  and  note;  9  1093  and  note;  note 
37  Am    Rep.  83-89. 

As  to  district  attorney,  conduct  of  In 
presenting  case,  see,  ante,  9  1093  and  note. 
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A«  to  drunkennemi,  eTld«nc«  of  In  gen- 
eral, and  for  v»-hat  purpose  considered,  see, 
ante.  S  22  and  note  pars.  8,  10-21. 

A«  to  drunkenneaa.  evidence  of  to  be  re- 
ceived wKh  caution*  see,  ante,  9  22  and  note 
par.  7. 

Aa  to  dmnkarda  and  Indiana*  aale  of 
liquor  to,  evidence  of,  see,  ante,  §  397  and 
note  pars.  6-11. 

Aa  to  dtaputable  preaumptlona,  see  Kerr's 
Cyc.  Code  Civ.  Proc.  $  1963  and  note. 

Aa  to  dyinir  declarationa  aa  evidence  of 
In  homicide  cases,  see,  ante,  8  137  and  note 
Part  IV;  $  1093  and  note  par.  76. 

Aa  to  error  In  mllns  upon  evidence  which 
does  not  affect  substantial  risht  of  defend- 
ant, see,  post.  §  1258  and  note. 

As  to  general  principles  of  evidence  ap- 
plicable to  criminal  trials,  see  Kerr's  Cyc. 
Code  Civ.  Proc.  (2d  ed.),  9fi  1828-1839  and 
notes. 

AA  to  examJnation  of  witness  on  commis- 
sion, see,  post.  98  1849  et  seq.  and  notes. 

As  to  examination  of  witness  In  criminal 
action,  see,  post,   89  1386  et  seq.  and  notes. 

As  to  examination  of  witnesses,  general 
rules  for,  see  Kerr's  Cyc.  Code  Civ.  Proc, 
99  2042-2064  and  notes. 

As  to  embeaslement,  evidence  of»  etc.,  see, 
ante.  8  603  and  note  Part  III. 

As  to  embesslement  by  olllcer  of  state, 
etc.,  evidence  relatlnir  to,  see,  ante,  9  604 
aad  note  Part  III. 

As  to  embesslement  br  trustee,  evidence 
of,  see,   ante,   8  606   and   note   pars.   18-16. 

As  to  embesslement  by  bailee,  tenant, 
etc.,  evidence  relating  to,  see,  ante,  8  607 
and  note  Part  III. 

As  to  embesslement  by  clerk,  afccnt,  etc., 
evidence  relating  to,  see,  ante,  8  608  and 
note  pars.  10-15. 

As  to  evidence.  In  ireneral,  see.  ante, 
8  1093,   note   Part  V. 

As  to  evidence,  order  of  proof,  see,  ante. 
8  1093,  note  Part  VI. 

As  to  exception,  and  when  to  be  taken* 
see,  post,  8  1173  and  note. 

As  to  experiments  aa  evidence  In  criminal 
caNen,  see  note  63  Am.  St.  Rep.  382-386. 

As  to  facts  of  which  courts  take  Judicial 
notice,  see  Kerr's  Cyc.  Code  Civ.  Proc.  (2d 
ed.).   8  1876   and  note. 

As  to  falslfylnir  evidence,  see.  ante. 
89  132-139  and  notes. 

As  to  false  return  under  oath,  admisMl- 
bllity  of  memoranda,  see,  ante.  8  129  and 
note  par.    6. 

Ah  to  false  pretense,  procuring  written 
instrument  upon,  evidence,  etc.,  see,  post, 
8  1110  and  note. 

As  to  Hctltious  bills,  etc.,  making,  utter- 
inar,    etc.,   evidence,    relating    to,    8  476    and 

note  pars.  11-17. 

As  to  forarinar  bank-bills,  etc.,  evidence 
upon  trial  for,  see,  post,  8  1107  and  note. 


As  to  former y  of  wills,  conveyancea,  etc., 
evidence  relating  to,  see,  ante,  9  470  and 
note  Part  V. 

As  to  fliarht  as  circumstance  tendlnpr  to 
show  ffullt,  see,  ante,  99  187,  1093  and  notes. 

As  to  frandulent  concealment  of  prop- 
erty, evidence  of,  see.  ante,  9  164  and  note 
par.  11. 

As  to  K«mblinir»  winnlns  at  play  by 
frandulent  means,  evidence  relatlnir  to,  see 

9  332  and  note. 

Aa   to    gmnkinm»   evidence    of;   In    general, 

see,   ante,   9  380  and   note. 

As  to  samlns,  articles  used  In  conducting 
grame    of    tan    admissible    as    part    of    res 

gestae,  see,  ante,  9  830  and  note  pars.  82,  33. 

As  to  irood  faith  In  publishing  libelous 
report,  etc.,  evidence  of,  see,  ante.  9  254  and 
note  par.  4;  9  266  and  note  par.  9. 

As  to  K^and  larceny,  evidence  of,  see, 
ante.  9  487  and  note  para.  6,  7,  19,  20. 

As  to  husband  and  wife,  when  not  com- 
petent witnesses  In  criminal  action  for  or 
against  each  other,  see,  post,  9  1322  and 
note. 

As  to  incest,  evidence  relatlui:  to,  see. 
ante.  9  286  and  note  pars.  16-23. 

As  to  Impeachment  of  'witnesses.  In  iren- 
eral, see  Kerr's  Cyc.  Code  Civ.  Proc.  (2d 
ed.),   99  2061,   2062  and  notes. 

As  to  Intent,  proof  of,  see.  ante.  9  21  and 
note  par.  9. 

As  to  Infant's  capacity  to  commit  crime, 
evidence  of,  etc.,  see,  ante,  9  26  and  note 
pars.  11-17. 

As  to  insanity  of  defendant,  evidence  of, 
in  ir^n^ralf  Bee,  ante,  9  811  and  note. 

As  to  Insanity  of  defendant,  hypothetical 
questions  relatinir  to,  see,  ante,  9  26  and 
note  pars.  86-90. 

Aa  to  Insanity  of  defendant.  Inquiry  Into, 

trial,  etc.,  see,  post,  99  1867  et  seq.  and  notes. 

As  to  interpreters  beinir  Included  In  irrord 
^^witnesses,"  see,  ante,  9  926  and  note  pars. 
4,  7. 

As  to  interpreters,  swearinir  of  an  vrlt- 
nesses,  see  Kerr's  Cyc.  Code  Civ.  Proc.  (2d 
ed.).  9  1884  and  note. 

As  to  Judicial  notice  of  prooeedinir*  of 
learislatnre  expellinir  memben  sullty  of 
briber!',  see,  ante,  9  86,  note  par.  20. 

As  to  Justifiable  homicide,  aelf-defenae, 
etc.,  evidence  relatlnir  to,  see,  ante,  9  197 
and  note  Part  III. 

Ah  to  Judicial  notice,  or  knowledge  of 
court,  in  general,  see  Kerr's  Cyc.  Code  Civ. 
Proc.  (2d  ed.),  9  1876  and  note. 

Ah  to  kidnaping,  evidence  of,  see,  ante, 
9  207  and  note  pars.  22,  28. 

An  to  keeping  house  of  ill-fame,  evidence 

of,  see.  ante,  9  316  and  note  pars.  29-41,  69- 
69. 

As  to  larceny  committed  In  part  within 
this  Htate,  evidence  of,  see,  ante,  9  497  and 
note  pars.   5,  6. 
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As  to  larceny,  evidence  relatlnir  to.  In 
general,  see,  ante,   §  484  and  note  Part  III. 

Aa  to  llbel«  cTldence  relntlnff  to.  In  ven* 
ernl,  see,  ante,  §  248  and  note  Part  IV;  §  268 
and  note  pars.  18-17. 

Aa  to  libel,  evldcncse  of  former  acqolttal 
adntlaalble,  see,  ante,  §  249  and  note  par.  6. 

Aa  to  llbelooa  pvbllcatlon,  malice,  etc., 
CTldence  of,  see,  ante,  fi  260  and  note  pars. 
1-8. 

Aa  to  ICYrd  conduct  irrltb  cblldren,  etc., 
•Tldeneo  ot,  see,  ante,  S  288  and  note  pars. 
16-81. 

Aa  to  malice  In  murder,  evldcnee  of,  see, 
ante,  §  188  and  note  pars.  10-27. 

Aa  to  mallctova  and  svllty  Intent,  condn- 
alTc  presumption  of  from  deliberate  com- 
mission of  an  unlawful  act,  see  Kerr's  Cyc. 
Code  Civ.  Proc.  (2d  ed.),  8  1962,  subd.  1  and 
note. 

Aa  to  malldona  Injury  to  freebold,  CTl- 
dence of,  see,   ante,   8  608   and  note. 

Aa  to  nanyhent,  CTldence  of,  see,  ante, 
§  203  and  note  pars.  3,  9-11. 

Aa    to    murder,    cTldcnee    of.    In    ireneral, 

see,  ante,  $  187  and  note  Parts  III,  IV. 

Aa  to  neirrly  dlacoTcrcd  evidence,  ahoirr- 
InflT  of,  on  naotlon  for  ncirr  trial,  see,  post, 
i  1181,  subd.  7  and  note. 

Aa  to  obtaining  money  by  falac  prctcnaca, 
etc.,  CTldence  of,  see,  ante,  8  632  and  note 
Part  III. 

Aa  to  open  and  notorloua  adultery,  etc., 
evidence  of,  see,  ante,  6  269a  and  note  pars. 
5-8;   8  269b  and  note  pars.  6,  7. 

Aa  to  opinion  CTldence,  see  Kerr's  Cyc. 
Code  Civ.  Proc.  (2d  ed.),  8  1670,  subd.  10 
and  note. 

Aa  to  perjury,  CTldence  of,  etc.,  see,  ante, 
8  118  and  note  pars.  16-82. 

Aa  to  polaonlns  cattle,  CTldcnce  of,  see, 
ante,  8  696  and  note  pars.  1,  8. 

Aa  to  poaaeaalon  of  burirlarloua  toola,  CTl- 
dence of,  see,  ante,  8  469  and  note  pars. 
62-66;   8  466  and  note. 

Aa     to     preaumptlon,     dellnttlon     of,     see 

Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.),  8  1986 
and  note. 

Aa  to  priTate  wrltlnir««  evidence  of  band- 
writlnir,  etc..  In  general,  see  Kerr's  Cyc. 
Code  Civ.  Proc.  (2d  ed.),  88  1929-1961  and 
notes. 

Aa  to  privllcired  communlcatlona  between 
patient  and  phyaldan,  rule  not  applicable 
In  criminal  caaea,  see,  post,  88  1321  et  seq. 
and  notes;  Kerr's  Cyc.  Code  Civ.  Proc.  (2d 
ed.)>   8  1881,  subd.  4  and  note. 

Aa  to  prlvlleired  communlcatlona,  evidence 
aa  to  probable  enuac,  see,  ante.  8  266  and 
note  par.  12. 

Aa  to  production  of  evidence,  mean*  and 
manner,  in  general,  see  Kerr's  Cyc.  Code 
Civ.  Proc.  (2d  ed.),  88  1981  et  seq.  and  notes. 

Aa  to  public  writlnffa,  records,  etc,  evi- 
dence by,  see  Kerr's  Cyc.  Code  Civ.  Proc. 
(2d  ed.),   88  1892-1926  and  notes. 


An    to    publication    of    libel,    evldcn<^e    of, 

see  S  262  and  note. 

Aa  to  rape,  evidence  of.  In  flreneral,  see, 
ante,  8  261  and  note  Parts  III-V;  and  8  263 
and  note  pars.  2,  8. 


Aa  to  rape,  evidence  of  mental  Infirmity 
of  female,  see,  ante,  8  261  and  note  i$ar. 
207. 

Aa  to  receiving  stolen  property,  evidence 

of,  see,  ante,  8  496  and  note  Part  III. 

Aa  to  rcaiatlnfr  ofllccr,  evidence  of  ofllclal 
capacity,  see,  ante,   8  69  and  note  pars.  6-7. 

Aa  to  rlirbt  of  defendant  to  be  confronted 
by  wltncaaca  airalnst  blm,  see,  ante,  8  686, 
subd.  8  and  note. 

Aa  to  robbery,  evidence  of.  In  general, 
sec,  ante,  8  211  and  note  Part  III. 

Aa  to  aeductlon,  evidence  of,  etc.,  see. 
ante,  8  266  and  note  pars.  9-16;  post,  8  1108 
and  note. 

Aa  to  aelllni:  lottcvr  tickets,  ^te.p  evi- 
dence on  trial  for,  see,  post,   8  1109. 

As  to  aelllns  tobacco  to  minora,  proof  of 
nalnorlty,  wben  not  admlaalblc,  see,  ante, 
8  308  and  note  par.  6. 

Aa  to  aodomy,  evidence  of,  see,  ante. 
8  286  and  note  pars.  6,  13-16. 

Aa  to  aodomy,  penetration  auffldent  to 
complete  crime,   see,    ante,    8  287. 

Aa  to  atate'a  evidence,  airrccment  con- 
ccrnlniT,  aulBdeney  of,  etc.,  see  note,  40 
Am.  St  Rep.   767-776. 

Aa  to  aubp<enalnir  w^itnesaea  in  criminal 
actions,  see,  post,  88  1326  et  seq.  and  notes. 

As  to  testimony  on  preliminary  examina- 
tion, depositions,  etc.,  see,  ante,  8  869  and 
note. 

Aa  to  tbreata,  boatlle  acts  of  deceased, 
etc.,  see,  ante,  8  197  and  note  pars.  124-144. 

Aa  to  treason,  evidence  ncccsaury  to 
prove,   see,   ante,    8  37   and   note   par.   24. 

Aa  to  vairrants,  evidence  relating  to,  see, 
ante,  8  647  and  note  pars.  17-81. 

As  to  verdict  not  disturbed,  wben  sub- 
stantial conflict  In  evidence  exista,  see, 
post,   S  1268  and  note. 

As  to  view  of  place  where  olfenac  Is 
chartred  to  bave  been  conunltted*  see,  post, 
8  1119  and  note. 

As  to  irrlfe's  or  busband'a  Incompetency 
to  testify,  when  arlaea,  see,  post,  8  1322  and 
note. 

Aa  to  wltnesacs,  compelling  attendance  of* 

see,  post,  88  1826  et  seq.  and  notes. 

Aa  to  witncases,  conditional  examination 

of,  see,  post,  88  1836  et  seq.  and  notes. 

As  to  witnesses  restdluir  out  of  state, 
examination  of,  on  commlaalon,  etc.,  see, 
post,  88  1349-1362  and  notes. 

As  to  w^itncsa  wilfully  false  In  one  part 
of  tcatlmony,  to  be  diatruatcd  In  otber  parta, 

see,  post,  8  1127  and  note;  Kerr's  Cyc.  Code 
Civ.  Proc.  (2d  ed.).  8  2061,  subd.  8  and  note. 
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Aa  to  wltneimepi.  In  iceneral,  see,  posU 
SS  1821  et  seq.  and  notes;  Kerr's  Cyc.  Code 
Civ.  Proc.  (2d  ed.).  59  1878  et  seq.  and  notes. 

A«  to  witneasen,  rlKlita  and  dntlea  of.  In 
general,  see  Kerr's  Cyc.  Code  Civ.  Proc.  (2d 
ed.),  fi§  2064  et  seq.  and  notes. 

Aa  to  vvltneMMea,  ^rho  may  be  In  criminal 
actlona,  see  §5  1821-1323  and  note. 

I.     IN    GENERAL  — WITNESSES.    EXAMI- 
NATION OF— PRACTICE. 

1.  Abaent  wltneaa— Teatimony  of. — Evi- 
dence of  an  absent  witness  given  at  pre- 
liminary examination  can  only  be  used  at 
trial  by  introduction  of  his  deposition  taken 
at  that  time. — People  ▼.  Gardner,  98  Cal. 
127,    131,    32   Pac.    880. 

Aa  to  witneaa  ont  of  atate,  see  par.  148, 
this  note. 

2.  Same— Aa  to  tmaaerlpt  of  tcatlmony 
taken  at  preliminary  examination. — Where 
records  show  that  efforts  of  prosecution  to 
procure  attendance  of  absent  witness  were 
merely  of  perfunctory  character,  thougrh 
absence  of  witness  was  known  to  district 
attorney,  and  where  no  effort  was  made  to 
And  him  at  place  where  he  had  been  at 
work,  it  will  be  held  that  court  erred  in 
permitting  deposition  of  witness  taken  at 
preliminary  examination  to  be  read  in  evi- 
dence, and  that  for  this  error  Judgment 
must  be  reversed. — People  v.  Ballard,  1  Cal. 
App.   222.  223,   81   Pac.  1040. 

S.     Acqnieaeenee— By  aaaent  or  alienee  in 

statements  made  by  third  parties. — People 
V.  Estrado,  49  Cal.  171,  173;  People  v.  Ah 
Yute,  64  Cal.  89,  91. 

4.  Same— Declaration  made  In  preaenee 
of  defendant  can'  not  be  taken  as  evidence 
against  him,  where  he  flatly  denies  charge. 
It  is  only  his  conduct  in  connection  with 
declaration  that  can  be  looked  to  for  evi- 
dence of  guilt,  and  if  he  flatly  denies 
charge,  there  can  be  no  evidence  in 
this  of  guilt,  and  therefore  whole  matter 
should  be  excluded,  lest  jury  may  infer 
from  its  being  admitted  that  they  are  war- 
ranted in  treating  it  as  evidence  against 
defendant. — People  v.  Teshara,  184  Cal.  542, 
544,  66  Pac.  798;  People  v.  Philbon,  138  Cal. 
530,  71  Pac.  660;  People  v.  Turner,  1  Cal. 
App.  420,  421,  82  Pac.  397;  People  v.  Ah 
Lung,  2  Cal.   App.   278,  282,   88   Pac.    296. 

5.  Same— Statementa  made  by  tbird  per- 
aon,  in  presence  of  defendant,  charging  him 
with  crime,  are  admitted,  not  as  evidence 
of  truth  of  facts  stated,  but  simply  to  show 
what  it  is  that  calls  for  reply,  and  action 
of  defending  himself  under  circumstances, 
as  Indicating  acquiescence  In  or  repudiation 
of  truth  of  statement;  and  defendant's 
action  under  circumstances  in  which  he  is 
placed  Is  matter  to  be  considered  and 
weighed  by  Jury. — People  v.  McCrea,  82  Cal. 
98,  101;  People  v.  Sullivan,  3  Cal.  App.  602, 
86  Pac.  884,  836. 

6.  In  prosecution  for  larceny  of  horse, 
testimony  that  accused,  In  reply  to  accusa- 
tory   atatement    made    in    his    presence    by 


witness,  stated  that  witness  had  "thrown 
him  down"  and  had  "given  him  away,"  was 
admissible,  though  accused  had  previously 
stated  that  he  knew  nothing  about  horse, 
and  had  never  seen  It  until  witness  had 
brought  it  there  In  stable. — People  v. 
Melandrez,  4  Cal.  App.  396,  88  Pac.  372.  373. 

7.  Admiaaion  of  Improper  evldenee— 
Over  objectlona. — Judges  are  not  Justified 
by  law  In  admitting  evidence  before  Jury 
under  objection  and  suspicion,  and  then, 
after  case  has  been  argued  by  counsel,  in- 
structing Jury  that  such  evidence  should 
not  be  considered  by  them  in  making  up 
their  verdict. — People  v.  Oldham,  111  Cal. 
648,   654,  44  Pac.  812. 

8.  Allbl— LanKvaire  of  Inatraetlon  beld 
not  erroneova*  informing  Jury,  in  substance, 
"that  evidence  of  an  alibi  is  not  to  be  dis- 
trusted in  that  It  Is  easily  fabricated,  and 
holds  out  greater  temptation,  therefore, 
than  most  other  kinds  of  evidence." — Peo- 
ple v.  Wong  Ah  Foo,  69  Cal.  180,  183,  10 
Pac.  376. 

0.  Appeal-— l¥ben  evidence  not  reviewed 
npon. — In  absence  of  any  statement  or  bill 
of  exceptions  embodying  evidence  or  de- 
claring Its  purport  or  tendency,  appellate 
court  will  presume  in  favor  of  action  of 
court  below,  on  principle  that  party  who 
alleges  error  must  show  It,  subject,  how- 
ever, to  qualiflcation  that  where  action  of 
court  below  is  manifestly  erroneous  under 
any  and  every  conceivable  state  of  facts. 
It  will  be  reviewed,  notwithstanding  evi- 
dence has  not  been  brought  up. — People 
v..  King.  27  Cal.  607,  514,  87  Am.  Dec.  96. 
See  People  v.  Levlson,  16  Cal.  98,  76  Am. 
Dec.    605. 

10.  Bvrden  of  proof<— Creneml  rale  aa  to. 

— It  is  general  rule  of  evidence  that  an 
affirmative  proposition  must  be  established 
by  preponderance  of  evidence,  for  If  evi- 
dence on  one  side  Is  equally  balanced  by 
evidence  on  other,  there  Is  failure  of  proof, 
and  requirements  of  law  are  not  compiled 
with. — People  v.  Hong  Ah  Duck,  61  Cal. 
387,   395. 

Aa  to  burden  of  proof  In  apeeillc  olfenaea« 
etc.,  see,  ante,   S  1096  and  note. 

Aa  to  cirenmatantlal  evidence,  see  Part 
II,    this   note. 

Aa  to  eonfeaalona,  see  Part  III,  this  note. 

Aa  to  conaplraey*  declarations  of  conspir- 
ators, etc.,  see  Part  IV,  this  note. 

11.  Conatmctlon  of  aeetlon—- Aa  to  mlea 
of  evidence  In  civil  actions  are  made  ap- 
plicable also  to  criminal  actions,  except  as 
otherwise  provided  in  this  code.  Therefore, 
if  there  be  any  repugnancy  between  two 
codes  on  this  subject,  this  code  must  pre- 
vail.— People  V.  Langtree,  64  Cal.  256,  259, 
30  Pac.  813.  See  People  v.  Lem  Deo,  132 
Cal.  199.  201,  64  Pac.  266;  People  v.  Bird, 
132  Cal.  261,  263,  64  Pac.  259;  People  v. 
White,   142  Cal.    292,   294,    75   Pac.    828. 

12.  Same— General      mlea      of      evidence 

when    observed,    and    relaxations    of    those 
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rules  when  permitted,  are  ordinarily  the 
same,  whether  particular  case  be  civil  or 
criminal  In  its  character. — People  v.  Mur- 
phy. i6  Cal.  137.  144. 


18.  8amc»-R^a«onable  donbt. — This  sec- 
tion, makings  rules  of  evidence  in  civil 
cases  applicable  to  criminal  actions,  in- 
cludes provisions  of  Code  of  Civil  Pro- 
cedure, section  2661,  that  in  criminal  cases 
preponderance  of  evidence  Is  Insufficient 
for  conviction,  and  that  gruilt  of  defendant 
must  be  established  beyond  a  reasonable 
doubt. — People  v.  Wong  Sangr  Lum,  3  Cal. 
App.   221,   84   Pac.    843.   844. 


14.  Ckaraeter  in  cvidenre — EvideBce  of 
irood  ekaracter  is  only  admissible  in  doubt- 
ful cases,  and  when  admitted  should  be 
restricted  to  trait  of  character  which  is  in 
issue,  and  ought  to  bear  some  analogy  to 
nature  of  charge. — People  v.  Josephs,  7  Cal. 
129,  130;  People  v.  Ybarra,  17  Cal.  166,  171; 
People  V.  Shuler.  28  Cal.  490,  496;  People 
v.  Ah  Fat,  48  Cal.  61,  64.  See  Douglass 
V.  Tousey,  2  Wend.  (N.  Y.)  362,  20  Am. 
Dec.  616. 

As  to  .ebaracter  of  defendant,  evidence 
of  tbe  komldde  cases,  see  S  187  and  note 
pars.  42-63. 

As  to  ckaraeter  of  deceased,  evidence  of, 

see,   ante,    5  187   and   note   pars.    64-61. 

Aa  to  ffood  reputation  no  defenHC  to 
crime,  see,  ante,   §  92  and  note  par.   5. 

15.  Same— CroKM-examlnatlon  of  charac- 
ter wltncMieB. — It  is  not  error  for  district 
attorney  to  cross-examine  witnesses  as  to 
defendant's  reputation  for  peace  and  quiet, 
though  he  stated  that  he  would  not  offer 
testimony  to  attack  such  reputation. — Peo- 
ple V.  Wright,  4  Cal.  App.  704,  89  Pac.  864, 
366. 


10.  Same  —  Evidence  attacklnir  grcneral 
ckameter  of  party  charged  with  commis- 
sion of  crime  ought  manifestly  to  bear 
some  relation  to  charge  against  him,  but 
evidence  of  good  character  in  relation  to 
particular  crime  charged  is  only  admissible 
in  cases  where  guilt  of  party  accused  is 
doubtful.  —  People  v.  Mllgate,  6  Cal.  127. 
130. 

17.  Same— Nomber    of    witnesaes. — It    Is 

error  not  to  limit  number  of  witnesses  as 
to  defendant's  character  to  eight. — People 
V.  Wright,  4  Cal.  App.  704.  89  Pac.  364,  365. 

18.  Samc>— Testimony  of  witness  may  be 
aopported  by  evidence  of  bis  sood  character 

where  such  character  has  been  impeached. 
— People  V.  Amanacus,  60  Cal.  233,  234.  1 
Am.  Cr.  Rep.   197. 

10.  Competency  of  witness  —  Modes  of 
determining. — Party  who  objects  to  witness 
may  of  right  adopt  either  of  two  modes 
upon  which  competency  of  witness  may 
be  determined;  he  may  examine  witness 
on  his  voir  dire  or  he  may  prove  alleged 
incompetency  by  evidence  aliunde.  If  he 
adopts  the  former  mode,  he  makes  the  wit- 
ness his.  so  far.  as  question  of  incompetency 
Is  concerned,  and  Is  concluded  by  his   tes- 


timony, unless  that  testimony,  as  not  in- 
frequently happens,  leaves  question  In 
doubt,  in  which  case  he  may  resort  to  other 
evidence.  If  he  adopts  latter  mode,  and 
fails  because  his  evidence  Is  rejected  as 
inadmissible,  he  may  still  resort  to  the 
former  mode;  and,  it  seems.  If  he  has  two 
distinct  grounds  of  objection,  he  may  adopt 
one  mode  of  proof  as  to  one  ground  and 
other  mode  as  to  other  ground,  but  in  no 
case  is  witness  allowed  to  testify  unless 
first  called  by  objecting  party. — People  v. 
Anderson.  26  Cal.  129,  130,  133.  See  Mott 
v.  Hicks,  1  Cow.  (N.  Y.)  513.  13  Am.  Dec. 
550;  Vincent  v.  Huff,  4  Serg.  &  R.  (Pa.)  298. 
As  to  competency  of  child  belns  «oes- 
tlon  for  court,  see  par.  123,  this  note. 

20.  Condition  of  street  lliphtB  —  It  Is 
competent  for  prosecution  to  show  ordinary 
course  of  business  of  city  with  regard  to 
its  electric  lights  and  their  general  or  usual 
condition  at  place  of  robbery.  Testimony 
as  to  condition  of  lights  at  place  not  shown 
by  evidence  to  be  place  of  robbery  is  im- 
properly admitted,  but  harmless  where  it 
could  not  have  injured  defendant  under 
circumstances  of  case. — People  v.  Kelly,  146 
Cal.  119.  121.  79  Pac.   486.  . 

21.  Confrontation  by  witnesses— 'Waiver 
of  riffht  by  defendant.  —  Defendant  may 
waive  his  right  of  confrontation  by  wit- 
ness, if  he  so  desires,  and  introduce  In 
evidence  testimony  of  dead  or  absent  wit- 
nesses, whether  that  testimony  was  given 
at  preliminary  examination  or  upon  former 
trial  of  cause. — People  v.  Bird,  132  Cal. 
261,  264,   64  Pac.  269. 

As  to  riflrht  of  defendant  to  be  confronted 
by  witnesses  against  him,  see,  ante,  $  886. 
subd.  3  and  note. 

22.  Corpus  delicti— Testimony  of  child. — 

Testimony  of  child  with  corroborating  tes- 
timony is  sufficient  to  prove  corpus  delicti 
of  offense. — People  v.  Bradford,  1  Cal.  App. 
41,  43,  81  Pac.  712. 

As  to  corpus  delicti  and  necessity  of 
proving  In  homicide  case,  see,  ante,  $  187, 
note  pars.  83-97. 

23.  Same — Proof  of  charge  in  criminal 
canes  involves  proof  of  two  distinct  propo- 
sitions 1.  That  act  itself  was  done:  and 
2,  that  It  was  done  by  person  charged  and 
none  other — in  other  words,  proof  of  corpus 
delicti  and  Identity  of  prisoner. — People  v. 
Jones,    31  Cal.   666.   667. 

24.  Corroboration  of  -witness— -As  to  gen- 
erally.— Testimony  of  witness  is  said  to  be 
corroborated  when  It  Is  shown  to  cor- 
respond with  representation  of  some  other 
witness,  or  to  comport  with  some  other 
facts  otherwise  known*  or  established. — 
People  V.  Hong  Tong,  85  Cal.  171,  173,  24 
Pac.    726. 

As  to  corroboration  of  testimony  of  ac- 
compllee,  and  necessity  for,  see  post,  $1111 
and  note. 

25.  Court  reporter— Shorthand  notes  of 
— Readiair  to  Jury  not  allowable,  see  pars. 
128-131,   this   note. 
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CroMi-examlBatloA— Aa  to  Irrelevant 
matter. — Answer  of  witness  to  question  put 
to  him  on  cross-examination  upon  col- 
lateral or  irrelevant  matter  is  conclusive 
ag-ainst  party  questioning:  witness,  and  such 
answer  can  not  be  contradicted  by  other 
evidence. — People  v.  McKeller,  53  Cal.  65. 
66;  People  v.  Bell.  5S  Cal.  119.  120. 

27.  Where  a  witness,  who  testified  that 
he  saw  a  pistol  in  the  pocket  of  defendant 
on  the  evening:  preceding:  the  homicide, 
with  a  handle  similar  to  that  found  near 
the  body,  was  asked  on  cross-examination 
If  he  had  taken  a  grlass  of  beer,  and  replied 
that  he  had.  further  cross-examination  as 
to  the  number  of  glasses  of  beer  taken 
by  him  during:  the  evening:  was  proper. — 
People  V.  Figueroa.  160  Cal.  81,  116  Pac.  391. 


28.  Same— Of     party's      own     witness. — 

Party  may  cross-examine  his  own  witness, 
if  witness  testifies  contrary  to  what  party 
has  rlg:ht  to  expect  as  to  what  he  had 
stated  In  regard  to  matter  on  former  occa- 
sions, either  In  court  or  otherwise,  and 
thus  refresh  memory  of  witness,  and  g:ive 
him  full  opportunity  to  set  matter  rigrht, 
If  he  will,  and.  at  all  events,  to  set  party 
himself  rig:ht  "before  Jury. ^People  v. 
Jacobs,   49  Cal.   384,  885. 

29.  Party  can  not  cross-examine  his  own 
witness  for  mere  purpose  of  discrediting: 
him,  nor  can  he  be  allowed  to  prove  con- 
tradictory statements  of  witness  on  other 
occasions,  but  must  be  restricted  to  proving: 
facts  otherwise  by  other  evidence,  cross- 
examination  being:  limited  to  purposes 
mentioned  in  preceding:  parag:raph. — People 
v.   Jacobs.   49   Cal.    884.    885. 

50.  Same— state   off  aUnd   of   wttnctei   as 

to  his  bias  or  prejudice,  his  interests  in- 
volved, his  hostility  or  friendship  toward 
parties,  is  always  proper  matter  for  in- 
ve8tlg:ation,  in  order  that  truth  may  prevail 
and  falsehood  find  its  proper  level. — People 
V.    Thomson,    92   Cal.   506.   509,    28   Pac.   589. 

51.  Samei— Showlni:  of  relationship  on 
cross-examination. — It  is  permissible,  upon 
cross-examination,  to  show  fact  of  relation- 
ship, fraternal  or  otherwise,'  existing:  be- 
tween witness  and  party  in  whose  interest 
he  is  called,  as  tending:  to  affect  his  credi- 
bility.— People  V.  Cowan.  1  Cal.  App.  411, 
413,  82  Pac.  339.  See  People  v.  Thomson, 
92  Cal.  506.  509,  28  Pac.  589;  People  v. 
Wong:   Chuey,    117    Cal.    624,    49    Pac.    833. 

32.  Witness  can  not  be  cross-examined 
as  to  any  fact  which  is  collateral  and  irrel- 
evant to  issue,  merely  for  purpose  of  con- 
tradicting: him  by  other  evidence  If  he 
should  deny  it,  thereby  discrediting:  his 
testimony. — People  v.  McKeller.  53  Cal.  65, 
66. 

33.  Verdict  or  any  other  paper  slg:ned 
by  witness,  to  effect  that  prisoner  was  not 
insane,  may  be  used  upon  cross-examina- 
tion of  such  witness  called  to  prove  insan- 
ity of  defendant,  for  purposes  of  showing? 
unreliability  of  witness*  opinions,  althouprh 
such    evidence    would    not    amount    to    Im- 
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peachment    of    witness.    In    strict    sense.^ 
People  V.  Donovan.  48  Cal.  162,   165. 

54.  Same— Volnntary  atatementa— Cross- 
exaaUnatlon*  aa  to. — ^In  prosecution  for 
stealing:  cattle,  fact  that  witness,  in  his 
examination  in  chief,  made  statements  of 
acts  of  defendant  In  reference  to  other 
cattle,  which  statements  were  volunteered 
by  him,  does  not  authorize  cross-examina- 
tion as  to  such  volunteered  statements. — 
People  v.  French,  95  Cal.  371,  372,  30  Pac. 
567. 

55.  Same — "Witness  leavlnflr  state— Cross- 
exaatlnatlon,  aa  to. — ^Where  it  was  shown 
on  direct  examination  that  defendant  had 
induced  witness  to  leave  state,  it  was 
proper  on  cross-examination  to  show  that 
he  left  state  for  other  reasons. — People  v. 
Dixon.   94  Cal.   255,  258.   29  Pac.   504. 

56.  Declaratioa  of  third  person  -—  As  to 
crime  committed  by  kimself. — Evidence  is 
not  admissible,  either  as  dying:  declaration 
or  as  confession,  where,  in  prosecution  for 
crime,  declaration  is  that  of  another  per- 
son to  eflFect  that  he  committed  crime. 
Proof  of  such  declaration  is  mere  hearsay 
evidence,  and  is  always  excluded,  whether 
person  who  made  it  is  dead  or  not. — People 
V.   Hall,   94   Cal.   695.   599,   30   Pac.   7. 


ST.  Defendant  aa  Yrltnesa— Character  off 
defendant,  as  witness,  for  truth,  honesty, 
and  integrity  becomes  involved  moment  he 
submits  himself  as  witness,  and  he  there- 
upon becomes  subject  to  same  rules  for 
testing:  his  credibility  before  Jury,  by  Im- 
peachment or  otherwise,  as  any  other  wit- 
ness.— People  v.  Hickman,  113  Cal.  80,  87, 
45  Pac.  175.  See  People  v.  Beck,  58  Cal. 
212:  People  v.  Bentley.  77  Cal.  7,  11  Am. 
St.   Rep.    225,    18    Pac.    799. 

88.  Same— Cross-examination  as  to  con- 
versations.— Where  It  appears  that  witness 
for  prosecution  was  called  and  sworn,  and. 
among:  other  thing:s,  stated  that  he  had 
certain  conversation  with  prisoner,  and 
where  defendant  was  then  placed  upon 
stand  as  witness  in  his  own  behalf,  and 
was  asked  by  his  counsel  if  he  had  such 
conversation,  and  answered  that  he  did  not. 
and  was  examined  no  further  by  his  coun- 
sel as  to  such  conversation  or  as  to  any 
other  point:  held,  tliat  conduct  of  counsel 
for  prosecution  in  commenting  upon  de- 
fendant's refusal  to  be  examined  as  to 
whole  case  was  Irregular,  and  manifestly 
prejudicial  to  rlg-hts  of  defendant. — People 
V.  McGunKlll.  41  Cal.  429,  431.  See  People 
V.  Tyler,  36  Cal.  522. 

39.  Same— Defendant  Is  reqolred  to  de- 
fend aaralnst  specific  eharg^e  only. — ^When 
nerson  is  accused  of  crime  and  placed  upon 
trial,  he  can  not  be  required  to  defend 
himself  ag:ainst  anything  but  specific 
charg:e.  He  can  not  be  compelled,  under 
rules  of  law,  to  maintain  honesty  and  in- 
teg:rity  of  his  entire  life.^People  v.  Arling:- 
ton.  123  Cal.  356,  358.  56  Pac.  1103. 

40.  Same— Defendant  as  vrltness,  vnder- 
tnkinfr  In  his  own  belMilf  to  atate  all  that 
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had  transpired  between  two  (?1ven  points 
of  time,  may  be  properly  asked  on  cross- 
examination  if  he  has  omitted  anything 
pertinent  to  case,  and  his  attention  may 
be  directed  to  precise  point  of  inquiry,  by 
asklngr  him  if  some  specified  thing:  did 
not  occur  during:  interval;  for  example, 
whether  or  not  he  had  procured  pistol. — 
People  V.  Russell,   46  Cal.   121.  124. 


41.  Same— Fact  that  defendant  oflTem 
hlmaelf  aa  irltnewi  in  his  own  behalf  does 
not,  as  to  him,  changre  or  modify  rules  of 
practice  with  reference  to  proper  limits  of 
cross-examination;  and  prosecution  can  not 
lesrally  claim  that  defendant  should  be 
made  witness  for  state  agrainst  himself  by 
cross-examination  as  to  whole  case. — Peo- 
ple V.  McGungrill,    41   Cal.   429.   431. 

42^  Same  General  reputation  not  admla- 
Klble— Evldenee,  as  to. — Prosecution  is  not 
allowed  to  attack  character  of  defendant 
by  evidence  of  greneral  repute,  except  in 
rebuttal  of  evidence  on  that  point  first 
introduced  by  defendant. — People  v.  Cook, 
148  Cal.  334.  340,  88  Pac.  43. 

•13.  Same— Impeacbment  of  defendant  aa 
witness. — ^Defendant  is  not  required  to  tes- 
tify, and  no  unfavorable  conclusion  can  be 
deduced  from  his  silence,'  but  the  law  grives 
him  the  privllegre  of  testifying:  in  his  own 
behalf,  and  if  he  chooses  to  exercise  that 
privllegre,  there  is  no  good  reason  why  his 
reputation  as  witness  should  not  be  subject 
to  attack  in  the  same  manner  that  the 
reputation  of  any  other  witness  may  be  im- 
peached.— People  V.  Beck,  58  Cal.  212,  214. 

44.  Samc>— No  presumption  can  be  prop- 
erly indulged  asalnst  defendant  who  does 
not  offer  himself  as  witness. — ^People  ▼. 
Anderson,   39  Cal.   703,  704. 

45.  Samc>— Frlvlleice  of  defendant  as  wit- 
ness same  as  other  witnesses. — ^When  de- 
fendant becomes  witness  in  his  own  behalf, 
he  subjects  himself  to  all  rules  regrulating: 
examination  and  cross-examination  of  wit- 
nesses. His  privilege  is  no  g:reater  than 
that  of  any  other  witness,  and  he  drops 
for  time  bein^  character  of  party  and  takes 
on  that  of  witness. — People  v.  Beck,  58 
Cal.  212.  214.    See  Clark  v.  Reese,  35  Cal.  89. 

411.  Some— Records,  except  conviction  for 
felony,  can  not  be  introduced  or  used  for 
purpose  of  impeachment  of  defendant  as 
witness;  and  where  district  attorney  intro- 
duced records  of  police  court,  showing:  con- 
victions for  various  misdemeanors,  and 
offered  same  "simply  by  way  of  impeach- 
ment," held  that  introduction  .  of  such 
records  could  not  fail  to  have  prejudicial 
effect*  ae:ainst  defendant,  and  that  conduct 
of  district  attorney  in  procuring:  their  ad- 
mission constitutes  reversible  error. — Peo- 
ple V.  White,  142  Cal.  292,   295,  75  Pac.  828. 

47.  Same— Reputation  of  defendaat— For 
tmth  and  Teracity. — ^Defendant  as  witness 
may  be  impeached  by  contradictory  evi- 
dence or  by  evidence  that  his  g:eneral 
reputation  for  truth,  honesty,  and  integ:rity 
is   bad,   but   not   by   evidence   of   particular 


wrong:ful  acts,  except  that  It  may  be  shown 
by  examination  of  witness  or  record  of 
Judg:ment  that  he  has  been  convicted  of 
felony. — People  v.  White.  142  Cal.  292,  294, 
75  Pac.  828.  See  People  v.  Warren,  134 
Cal.  202,  66  Pac.  212. 

48.  Where  defendant  takes  witness-stand 
in  his  own  behalf  and  g:ives  testimony  tend- 
ing: to  exonerate  himself  from  the  charge, 
prosecution  may,  in  rebuttal,  introduce  wit- 
nesses to  testify  that  g:eneral  reputation 
of  defendant  in  community  for  truth,  hon- 
esty, and  integ:rlty  was  bad. — People  v. 
Hickman,  113  Cal.  80,  86.  45  Pac.  175;  Peo- 
ple v.  Prather,  120  Cal.  660,  666,  53  Pac. 
269.  See  People  v.  Beck,  58  Cal.  212;  People 
V.  Bentley,  77  Cal.  7,  11  Am.  St.  Rep.  225. 
18  Pac.  799. 

40.  Same— i-Samc— Habits,  etc. — In  prose- 
cution for  larceny,  it  was  not  error  to 
refuse  to  permit  question  as  to  what  de- 
fendant's habits  were  as  to  steadiness, 
drinking:,  or  anything:  of  that  sort,  ques- 
tion not  touching:  his  character  or  reputa- 
tion for  honesty. — People  v.  Chrisman,  135 
Cal.  282,   284,   67  Pac.  136. 

50.  Diatmat  of  witness— Rale  as  stated 
la    section    2061,    Code    Civil    Procedure,    to 

effect  that  Jury  may  reject  all  evidence  of 
witness  wilfully  false  in  one  part,  ap- 
plicable to  criminal  cases. — See  People  v. 
Sprag:ue,  53  Cal.  491,  494;  People  v.  Paul- 
sell,  115  Cal.  6,  12.  46  Pac.  734. 

61.  Same— -Rule  reqnlrlni:  Jury  to  dls- 
truat  witness  necessarily  authorizes  them 
to  reject  all  testimony  of  such  witness  in 
proper  case. — ^People  v.  Sprag:ue.  53  Cal. 
491,   494. 

52.  Bxclasion  of  witnesses— On  part  of 
prosecution,  on  motion  of  defendant,  is  not 
matter  of  absolute  rlRht  In  all  cases,  but 
rests  In  discretion  of  court,  which  may  be 
exercised,  upon  defendant's  application,  ac- 
cording to  circumstances  of  case. — People 
V.  Garnett,  29  Cal.  622,  625. 

53.  Same — ^Faet  that  witness  dlsreirnrdcd 
rale  of  court  excludlnir  presence  of  wit- 
aesses  until  called  during*  prog:ress  of  trial 
constitutes  no  g:round  for  excluding:  ihis 
testimony. — ^People  v.  Boscovitch,  20  Cal. 
436,  437. 

54.  Experiments  in  chemistry,  toxIcolofO'* 
•tc— Evidence  of  resnlts  of  experiments  in 
chemistry,  in  toxlcologry,  and  particularly 
in  the  use  of  firearms,  is  admissible  as 
circumstance  to  be  considered  in  connec- 
tion with  other  evidence  in  cause,  and 
welg:ht  of  such  evidence  is  for  Jury  to 
determine. — People  v.  Levine,  85  Cal.  39, 
43,   22  Pac.  969.   24  Id.  631. 

55.  Error  in  the  admission  of  testimony 
—Presumed    to    be    injurious    to    defendant, 

unless  contrary  clearly  appears. — People  v. 
Stanley,  47  Cal.  113,  119,  17  Am.  Rep.  401. 

50.  Error  In  OTorruUns  objection  to 
question— Immaterial,  when.— Error,  if  any, 
in  overruling  an  objection  to  a  question 
propounded  by  the  district  attorney   to  the 
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prosecuting-  witness  in  a  rape  case,  is  not 
prejudicial,  if  the  fact  testified  to  by  the 
witness  in  response  to  the  question  has 
already  been  proved  by  necessary  inference 
from  answers  previously  given,  and  is 
established  without  conflict  as  a  fact  in 
the  case. — People  v.  Sanchez,  23  Cal.  App. 
742,  139  Pac.  820. 

ST.     Brror  of  pronecotor— Snerflrentiiiir  fact 
io  $nry  hj  vaemtlonu  put— Imniatrrialt  ^hen. 

— Tn  a  prosecution  of  Chinamen  Jointly 
charged  with  homicide,  error  of  the  special 
prosecutor  in  suggesting  to  the  jury, 
through  the  medium  of  questions  to  wit- 
nesses, that  some  of  the  defendants  were 
men  of  lawless  and  desperate  character  is 
without  substantial  prejudice  in  the  face  of 
the  fact,  subsequently  shown  by  proper 
proof,  that  all  of  the  defendants  were  not 
only  the  associates  of  highbinders  but  were 
themselves  highbinders. — People  v.  Ho  Kim 
You  (People  v.  Chew  Bock  Hue),  24  Cal. 
App.   451,  141    Pac.   950. 

58.  Facta    admitted   by   dlatrict   attomcr 
>-\l^ltk  reference  to   acta  relevant   to  laaoe 

are  considered  for  all  purposes  of  trial  in 
precisely  same  light  as  if  they  had  been 
proved  by  testimony. — People  v.  Tyler,  36 
Cal.   522,  631. 

59.  Falaehood  an  Indication  of  iruilt — 
Denial  of  guilt, — Where  defendant,  in  pres- 
ence of  witness,  flatly  denies  criminal  act. 
yet  he  goes  on  to  make  exculpatory  state- 
ments, for  instance,  as  to  his  whereabouts 
at  time,  and  these  statements  can  be  shown 
to  be  false,  then  statements  together  with 
other  falsity  may  be  shown,  on  theory  that 
falsehood  in  matter  is  an  indication  of 
conscious  guilt.  In  such  case  it  Is  false- 
hood only  that  tells  against  defendant. — 
People  v.  Turner,  1  Cal.  App.  420,  421,  82 
Pac.    397. 

dO.  Former  trial— Teatlmoay  srivcn  upon 
.-^'ommon-law  rale. — Testimony  of  witness 
given  upon  former  trial  of  cause  between 
same  parties  is  at  common  law  admissible 
for  or  against  either  party  upon  showing 
that  he  Is  dead  or  without  Jurisdiction  of 
court.  And  such  was  rule  in  this  state 
before  adoption  of  codes. — People  v.  Bird, 
132  Cal.  261,  263,  64  Pac.  259.  See  People 
V.  Murphy,  46  Cal.  137;  People  v.  Devine, 
46  Cal.  46,  46;  Mattox  v.  United  States,  156 
U.  S.  237,  39  L.  ed.  409,  15  Sup.  Ct.  Rep.  387. 

•1.  Same— Transcript  of  testimony  taken 
at  former  trial. — Defendant  as  witness  may 
be  impeached  upon  cross-examination  by 
reading  questions  from  transcript  of  his 
testimony  taken  at  former  trial,  where 
foundation  is  laid  by  inquiry,  giving  time 
and  place,  when  and  where  testimony  was 
given. — People  v.  Fitzgerald,  138  Cal.  39, 
41.   42,   70   Pac.    1014. 

62.  Foreign  lansvase— Testimony  ariven 
In. — Reporter  can  not  give  in  evidence 
notes  taken  down  by  him  in  shorthand, 
received  from  lips  of  Interpreter,  and  not 
from  defendant,  where  reporter  did  not 
himself  understand  language  In  which  de- 


fendant spoke,  and  did  not  pretend  to 
testify  except  as  to  his  knowledge  or  recol- 
lection of  what  Interpreter  had  said. — 
People  v.  Ah  Yute,  56  Cal.  119,  121.  See 
People   V.   Lee   Pat,   64   Cal.   527. 

68.  Good  character  of  accused— Asavmed 
by  the  law,  and  can  not  be  impaired  by 
evidence  to  the  contrary,  unless  the  de- 
fendant elects  to  put  it  in  issue  by  Intro- 
ducing evidence  in  relation  thereto  in  aid 
of  presumption  of  his  innocence. — See,  ante, 
fi  1096,   note   pars.    12-16. 

•4.  Same— Instruction  as  to  prcsnnfcp- 
tlon  as  to. — When  there  Is  no  evidence  as 
to  the  character  of  the  accused,  it  is  proper 
to  refuse  an  Instruction  that  he  is  pre- 
sumed to  have  a  reasonably  good  moral 
character,  unless  the  contrary  Is  shown. — 
People  V.  Fleishman,  26  Cal.  App.  788,  148 
Pac.    805. 

65.  Same— IVhat  may  be  shown. — ^Where 
good  character  of  an  accused  for  certain 
traits  is  proper  to  go  before  a  Jury,  it  is 
only  evidence  of  general  good  character 
which  must  be  shown;  and  objection  Is 
properly  sustained  to  such  questions  as 
whether  the  witness  had  "ever  known  him 
(defendant)  to  steal  anything,"  or  had  "al- 
ways known  him  to  be  truthful,"  or  how 
defendant  impressed  the  witness,  "as  to  his 
honesty  and  truthfulness,"  or  whether  the 
witness  observed  "that  he  was  truthful  and 
honest."  There  Is  no  difference  in  the  rule 
when  insanity  Is  a  defense  than  In  other 
defenses  in  which  good  character  may  be 
shown. — People  v.  Harris,  169  Cal.  53.  145 
Pac.  520. 

66.  Identity  of  defendant— Opinion  as  to 

identity  of  person,  based  solely  upon  state- 
ment of  another  person,  is  not  admissible 
to  prove  identity. — People  v.  Gray,  148  Cal. 
507,  510,  83  Pac.  707. 

67.  Impeachment  of  wltncss^ConTlctlon 
of  felony,  where  shown,  amoonts  to  an  Im- 
peachment of  witness,  under  provisions  of 
code,  and  proof  of  conviction  of  felony  is 
expressly  permitted  as  exception  to  general 
rule  which  forbids  an  impeachment  of  wit- 
ness by  evidence  of  particular  wrongful 
acts. — People  v.  Amanacus,  50  Cal.  233,  236, 
1  Am.  Cr.  Rep.  197. 

68.  Same  —  Conviction  of  offense  not 
amountlns:  to  felony. — Statements  can  not 
be  impeached  by  proof  of  particular  wrong- 
ful acts  not  amounting  to  felony;  and  evi- 
dence that  witness  had  been  arrested  for 
being  drunk  was  properly  excluded. — Peo- 
ple V.  Gray,  148  Cal.  507,  510,  83  Pac.  707. 
See  People  v.  White,  142  Cal.  292,  293,  75 
Pac.  828. 

60.  Same  -—  Conviction  of  several  fel- 
onies.— Witness  for  defendant  may  be 
asked  as  to  several  different  felonies  of 
which  he  has  been  convicted,  and  which 
he  admitted.  Code  of  Civil  Procedure,  sec- 
tion 2051,  means  that  prosecution  may  be 
on  as  many  felonies  as  witness  has  been 
convicted  of. — People  v.  Kelly,  146  Cal.  119, 
122,  79  Pac.  486. 
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70.     Same— Foundation    for   Impeackntent. 

— Where  credibility  of  witness  is  to  be  as- 
sailed by  proof  of  something^  that  he  may 
have  said  elsewhere  contradictory  of  his 
testimony  as  given,  witness  must  first  be 
questioned  concerningr  it,  and  time,  place, 
and  person  involved  in  supposed  contra- 
diction must  be  called  to  his  attention. — 
People  V.  Devine,  44  Cal.    452,   467. 


71.  Same—It  1»  never  Irrelevant  to  In- 
«iilre  of  witness  whether  he  has  not  on 
some  former  occasion  given  different  ac- 
count of  matter,  for  purpose  of  impeaching: 
his  testimony  by  contradicting  him. — Peo- 
ple V.  Robles,  29  Cal.  421. 

72.  Same— Impeachlnir  motives  of  pros- 
eeotlns  witness. — Where  exceptions  were 
taken  to  refusal  of  court  to  allow  evidence 
tending  to  lay  foundation  for  proof  that 
prosecution  was  instituted  by  prosecuting 
witness  for  purpose  of  extorting  money 
from  defendant,  held  proper  to  show  this 
fact,  to  impeach  motives  of  prosecuting 
witness,  and  that  question  should  have 
been  preceded  by  direct  question  put  to 
prosecuting  witness  for  that  purpose. — 
People  V.  Delbos,  146  Cal.  784,  736,  81  Pac 
131. 

73.  Same  —  Impeachment   by   attorney. — 

Upon  cross-examination  of  defendant's 
wife  as  witness  for  defendant,  it  was 
proper  to  lay  foundation  for  impeaching 
by  evidence  of  attorney,  to  whom  she 
stated  her  knowledge  of  transaction  while 
endeavoring,  without  success,  to  retain 
him  as  counsel  for  defendant.  Such  state- 
ment is  not  privileged  communication. — 
People  V.  Heart,  1  Cal.  App.  166,  169,  81 
Pac.   1018. 

74.  Same— Impeachment  of  prlaonera  as 
wltneasea. — Where  court  permitted  prose- 
cution, on  cross-examination  of  many  of 
witnesses  for  defendant — principally  pris- 
oners under  sentence  at  such  prison,  where 
an  outbreak  and  attempt  to  escape  oc- 
curred— to  inquire,  after  the  witness  had 
answered  that  he  had  been  convicted  of 
felony,  as  to  what  felony  was:  held,  that, 
in  order  to  impeach  credibility  of  witness, 
including  defendant^  when  he  testifies,  he 
may  be  asked  if  he  has  ever  been  con- 
victed of  felony.  The  details  and  cir- 
cumstances comprising  offense  should  not 
be  gone  into.  But,  in  view  of  statute 
(S  2061,  Code  Civil  Procedure),  which  al- 
lows proof  of  fact  to  be  made  either  by 
evidence  of  witness  himself  or  by  record 
of  conviction.  It  would  appear  that  not 
only  fact  of  conviction  can  be  shown,  but 
name  of  particular  felony  of  which  wit- 
ness has  been  convicted,  and  held  further, 
that,  under  last-named  section,  no  limita- 
tion is  placed  upon  number  of  felonies  of 
which  it  may  be  shown  witness  has  been 
convicted,  and  that  prosecution  may  there- 
fore show  that  witness  has  been  convicted 
twice  of  felony. — People  v.  Bldridge,  147 
Cal.  782.  786,  82  Pac.  442.  See  People 
V.    Chin    Hane,    108    Cal.    697,    607,    41    Pac. 


697;    People    v.    Putman,    129    Cal.    258.    61 
Pac.  961. 

7S.  Sanve— Impeachment  of  ivitne»B  called 
by  pronecntlon  can  not  result  in  injury  to 
defendant. — People  v.  Nyland,  41  Cal.  129, 
132. 

70.  Same  —  Impeachment  of  witneaa  — 
Reputation,  etc. — Where  question  is  put  to 
witness  as  follows:  "From  what  you  know 
of  his  reputation,  and  what  you  know  of 
him  (the  witness  sought  to  be  impeached), 
would  you  believe  him  under  oath  in  a 
matter  in  which  he  is  interested?" — held, 
that  question  was  improper,  in  so  far  as 
it  authorized  witness  under  examination 
to  base  belief  on  his  personal  knowledge 
as  distinguished  from  general  reputation. 
— People  V.  Methvln,  63  Cal.  68,  69. 

77.  Matter  Involved  in  supposed  con- 
tradiction of  witness  must  be  relevant  to 
issue  being  tried. — People  v.  Devine,  49 
Cal.  462,  459. 

78.  Witness  may  be  contradicted  by  pro- 
duction of  deposition  given  by  him  in  writ- 
ing before  coroner,  upon  same  principle 
as  he  might  be  contradicted  by  production 
of  his  deposition  in  chancery. — People  v. 
Devine,  49  Cal.  462,  469. 

79.  Witness  can  not  be  Impeached  by 
evidence  of  particular  wrongful  acts. — 
People  V.  O'Brien,  96  Cal.  171,  180,  31  Pac. 
46.  See  People  v.  Hamblin.  68  Cal.  101, 
8  Pac.  687;  People  v.  Gray,  148  Cal.  607, 
510,  83  Pac.  707;  People  v.  Warren,  134 
Cal.   202,  204.  66  Pac.  212. 

80.  Same— Prior  consistent  statementa. — 

Where  witness  for  defendant  had  been  Im 
peached  by  testimony  of  inconsistent 
statements,  and  that  his  character  as  to 
honesty  and  Integrity  was  bad,  it  can  not 
be  shown,  to  rebut  this  Impeachment  evi- 
dence, that  he  had  made  prior  consistent 
statements. — People  v.  Wright,  4  Cal.  App. 
704.    89   Pac.   864,  866. 

81.  Implied  admlaslona  of  defendant— 
Dein'ce  of  credit  doe  to  evidence  of  Implied 
admissions  of  defendant  is  to  be  estimated 
by  jury  under  circumstances  of  each  case. 
— People  V.  McCrea,  82  Cal.  98,  101. 

82.  Independent  facts  — In  a  cbain  or 
neHea  of  facts  relied  upon  to  establish  main 
fact  must  each  be  established  to  moral  cer- 
tainty or  beyond  reasonable  doubt. — People 
V.  Phipps,  39  Cal.  326,  838;  People  v.  Ah 
Chung,  64  Cal.  398,  403;  People  v.  Anthony, 
66  Cal.  397,  400;  People  v.  Smith,  106  Cal. 
73,  77,  78,   39  Pac.  40. 

83.  Judicial  kaowledffe— Appellate  court 
takes  Judicial  notice  of  facta  in  same  man- 
ner as  does  trial  court. — ^People  v.  Mayes, 
113  Cal.  618,  626,  46  Pac.  860. 

84.  Correctness  of  statement  of  court  to 
jury,  of  fact  of  which  court  takes  judicial 
knowledge,  is  not  to  be  controverted  or 
set  aside  on  an  appeal  by  affldavits  which 
are  merely  contradictory  of  correctness  of 
such  statements. — People  v.  Mayes,  113  Cal. 
618,  626,  46  Pac.  860. 
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85.  Judicial  notice  which  courts  take  of 
matters  of  fact  embraces  those  facts  which 
are  within  common  knowledg:e  of  all,  or 
are  of  such  judicial  notoriety  as  to  need 
no  evidence  in  their  support,  and  also  those 
matters  which  do  not  depend  upon  weight 
of  conflicting:  evidence,  but  are  In  their 
nature  fixed  and  uniform,  and  may  be 
determined  by  mere  inspection,  as  of  public 
document,  or  by  demonstration,  as  In  cal- 
culations of  an  exact  science. — People  v. 
Mayes,   113  Cal.  618,  625,  626,  46  Pac.  860. 

8ft.     Same  —  Matters     of     Jndieial     notice 

must  be  within  personal  knowledge  of 
judge  who  presides  over  court;  If  knowl- 
edge of  them  Is  necessary  for  proper  deter- 
mination of  issues  of  case,  he  is  authorized 
to  avail  himself  of  any  source  of  informa- 
tion which  he  may  deem  authentic,  either 
by  Inquiring  of  others,  or  by  examination 
of  books,  or  by  receiving  testimony  of  wit- 
nesses.— People  V.  Mayes,  113  Cal.  618,  625. 
626.  45  Pac.  860.  See  Rogers  v.  Cady,  104 
Cal.  288,  290,  43  Am.  St.  Rep.  100,  38  Pac.  81. 

87.  Same— Venae— ^udlctal  knowledflre  of 
■treeta  of  city. — ^Where  several  of  principal 
and  well-known  streets  of  city  and  county 
of  San  Francisco  were  named  by  witnesses, 
between  or  upon  which  crime  was  com- 
mitted, and  witnesses  did  not  testify  di- 
rectly that  these  streets  were  In  city  of 
San  Francisco,  In  which  court  was  sitting, 
and  there  was  no  other  evidence  as  to 
venue;  held,  that  aevldence,  taken  In  con- 
nection with  surrounding  circumstances, 
was  sufUclent  to  justify  jury  In  finding,  as 
jurors,  what  they  well  knew  as  men,  that 
streets  named  by  witnesses  meant  well- 
known  streets  so  named  In  San  Francisco, 
.ind  judicial  notice  will  be  taken  by  court 
of  such  principal  streets. — People  v.  Mc- 
Gregar,   88   Cal.   140,   144,    26   Pac.   97. 

88.  Liocua  delicti— Proof  of. — Prosecution 
must  prove  locus  delicti  as  laid  in  indict- 
ment.— People    V.    Bevans,    52    Cal.    470,    471. 

80.  LImitlnir  number  of  ^itneMHeN — Dis- 
cretion of  court. — ^Where  record  does  not 
show  that  prosecution  Introduced  any  evi- 
dence to  sustain  witness  whose  credibility 
was  attacked  by  defendant,  held  not  an 
abuse  of  discretion  for  court  to  limit  de- 
fendant to  eight  witnesses  on  question  of 
credibility  of  witness  for  prosecution. — Peo- 
ple V.  Murray,  41  Cal.  66,  67. 

90.  LImitinir  evidence  —  To  particular 
purpose* — ^If  court,  in  admitting  evidence, 
omitted  to  limit  It  to  purpose  for  which  it 
was  offered.  It  is  duty  of  counsel  to  call 
attention  to  fact  and  to  request  proper 
charge  from  court  on  point;  and  where  this 
Is  not  done,  evidence  being  competent  for 
purpose  Indicated,  counsel  can  not  com- 
plain that  It  was  Inadmissible  for  some 
other  purpose. — People  v.  Collins.  48  Cal. 
277,  279. 

^  01.  Same— Same— Dut^  to  ask  Instruc- 
tion for.^ — ^Where  testimony  is  properly  re- 
ceived for  a  specific  or  limited  purpose,  and 
it    is    Important   that   its    consideration    in 


reaching  a  conclusion  upon  the  facts  should 
be  restricted  to  that  purpose,  it  is  the  duty 
of  counsel  representing  the  side  against 
which  such  testimony  may  be  supposed  to 
militate  to  ask  for  an  Instruction  limiting 
the  effect  thereof  to  the  particular  purpose 
for  which  It  was  admitted. — People  v. 
Lichtenstein,  22  Cal.  App.  592,  135  Pac.  692. 

02.  Marrlagre*  proof  of,  etc.— As  to  ffca- 
erally. — Where  defendant,  on  trial  for  mur- 
der, objected  to  witness  testifying  against 
him,  on  ground  that  she  was  his  wife,  and 
therefore  Incompetent  to  testify  for  or 
against  him  In  criminal  action,  held,  that 
ground  of  Incompetency  may  be  proved  by 
evidence  of  cohabitation  as  man  and  wife, 
reception  in  society,  visiting  and  being 
visited  by  respectable  people  of  their  class, 
attending  church  together  (of  which  wit- 
ness was  member  under  name  of  defend- 
ant), and  publicly  treating  each  other  as 
such  for  long  period  prior  to  occasion  in 
question,  and  such  evidence  is  admissible, 
In  absence  of  any  evidence  to  contrary,  and 
conclusive  upon  question  of  marriage. — 
People  V.  Anderson,  26  Cal.  129,  130.  134. 
See  White  v.  White,  82  Cal.  427,  447,  450. 
23  Pac.  276. 


08.  Same—Rule  Is  otherwise  In  actions  of 
criminal  connection,  divorce.  Indictments 
for  bigamy,  and  like  acts,  where  marriage 
is  foundation  of  claim  to  be  enforced  or 
crime  to  be  punished  (dictum). — People  v. 
Anderson,  26  Cal.  129,  130,  134. 

04.  Measurements  of  place  of  crime— 
Admissibility  of  testimony  as  to. — ^Where 
prosecuting  witness  testified  that  he  pointed 
out  to  another  witness  place  of  crime,  such, 
other  witness  may  testify  to  measurements 
made  by  him  from  that  place. — People  v. 
Kelly,  146  Cal.  119,  121,  79  Pac.  486. 

05.  Medical  treatises  ~-  Are  not  admis- 
sible In  evidence,  whether  approved  stand- 
ard works  or  not,  except  to  discredit  wit- 
ness who  bases  his  testimony  upon  them. — 
People  V.  Goldenson,  76  Cal.  328.  348,  19 
Pac.  161.  See  Gallagher  v.  Market  St.  R. 
Co.,  67  Cal.  13,  56  Am.  Rep.  713,  6  Pac.  869. 

06.  MlMconduct   of   Jurors— Oral   evidence 

as  to. — It  Is  within  discretion  of  court  to 
require  all  evidence  on  motion  for  new  trial 
In  criminal  cases  to  be  put  In  form  of 
aflidavlts  or  depositions,  though  there  is 
no  provision  in  this  code  for  use  of  alTl- 
davits  except  when  ground  of  motion  is 
newly  discovered  evidence,  and  only  re- 
sult of  refusing  to  hear  oral  evidence  of 
witness  who  will  not  make  affidavit  would 
be  to  give  defendant  right  to  take  his  depo- 
sition under  section  2021  subdivision  5 
Code  of  Civil  Procedure  (dictum). — People 
V.  Sullivan,  129  Cal.  557,  663.  62  Pac.  101. 

07.  ModelM,  facsimiles,  etc^-Admissible 
under  restrictions. — ^Under  proper  restric- 
tion of  proof,  models,  facsimiles,  and  photo- 
graphs are  admissible  in  criminal  as  well 
as  in  civil  cases,  and  it  Is  not  prejudicial 
error  for  court  to  permit  model  of  porch 
where    deceased    was    standing    when    shot 
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hy  defendant  to  be  erected  in  court-room, 
and  to  be  introduced  in  evidence. — People 
V.  MaURhB.   149  Cal.  253,  264,  86  Pac.  187. 

9H.  Motive — ^Evidence  of  admJMlble,  but 
■of  ennentlal. — While  proof  of  motive  Is 
always  admissible,  it  is  never  indispensable, 
if  tlie  evidence  introduced  satisfies  the  Jury 
beyond  a  reasonable  doubt  that  the  defend- 
ant Is  guilty  of  the  offense  chargred  they 
may  find  him  guilty  without  finding:  what 
the  motive  for  the  offense  was.  The  es- 
sential thing  is  that  the  Jury  shall  be 
satisfied  beyond  a  reasonable  doubt  that 
the  defendant  committed  the  crime  charged 
against  him.  and,  if  so  satisfied.  It  is  tmma* 
terial  what  the  motive  was.  The  presence 
or  absence  of  a  particular  motive  is  only 
a  circumstance  to  be  considered  by  tho 
Jury,  in  determining  whether  defendant  is 
guilty. — People  v.  Weston,  169  Cal.  393,  146 
Pac.  871. 

99.  Motive  for  the  commission  of  a  crime 
may  be  shown  where  there  is  any  doubt 
about  the  identity  of  the  perpetrator  of  the 
offense,  or  it  may  be  shown  generally,  al- 
though not  necessary  to  be  shown  in  every 
case. — People  v.  Simons,  25  Cal.  App.  723, 
145  Pac.  145. 

100.  IIIotIbs  to  strike  out  evidence — 
Party    !•    not    permitted    to    remain    silent 

when  evidence  is  offered,  with  privilege  of 
accepting  it  if  favorable,  and  afterward 
moving  to  strike  it  out  if  it  is  against  him, 
and  he  must  exercise  his  right  of  objection 
at  proper  and  reasonable  time. — People  v. 
Rolfe,   61  Cal.  540,   542. 

101.  Murder  br  mlatreaa  ^  Character  of 
defendant. — Chastity,  or  general  character 
for  chastity,  of  female  charged  with  crime 
of  murder  is  no  more  necessarily  involved 
thereby  than  is  her  general  character  for 
honesty  in  dealing  in  pecuniary  transac- 
tions. Rules  of  evidence  in  criminal  cases 
limit  inquiry  to  characteristic  impugned  in 
alleged  commission  of  offense  under  investi- 
gation.— People  V.  Fair,  43  Cal.  137,  147,  148. 

102.  NesToea  and  Indiana  aa  vVltneaae*^ 
Burden  to  prove  dlaablUty. — ^Under  provi- 
sions of  Criminal  Practice  Act  1851,  section 
14,  precluding  negroes  and  Indians  from 
testifying  for  or  against  white  person, 
where  objection  is  made  to  competency  of 
such  witnesses  It  is  incumbent  upon  party 
all«»ging  disability  of  this  character  to 
prove  it  by  clear  and  Indubitable  evidence. 
—People   V.    Elyea,   14   Cal.   144,    146,   146. 

103.  Same— Indiciam  of  color  of  ^rltnean 

can  not  be  relied  upon  as  an  infallible  test 
of  competency  under  statute  precluding  ne- 
groes and  Indians  from  testifying  either 
for  or  against  white  person. — People  v. 
Elyea.   14  Cal.   114,  145.   146. 

104.  Newnpaper    accounta    of    kllliair    of 

deceased  and  arrest  of  defendant  are  not 
competent  evidence  of  any  material  fact 
of  case,  and  are  properly  excluded. — People 
V.  Chung  Heong,  86  Cal.  329,  831,  24  Pac. 
1021. 


IOCS.  Objection  — An  to  when  proper  to 
make. — In  civil  or  criminal  cases,  practice 
of  deliberately  permitting  evidence  to  be 
given  without  objection  in  first  instance. 
*  and  then  moving  to  strike  it  out  on 
grounds  which  might  readily  have  been 
availed  of  to  exclude  It  when  offered,'  is 
not  to  be  tolerated,  and  where  evidence  of 
confession  Is  offered  and  given  upon  part 
of  prosecution,  without  objection  by  de- 
fendant, admission  of  such  confession  is 
not  erroneous. — People  v.  Long,  43  Cal.  444, 
446. 

106.  Same— How  taken— -Dylngr  dedara- 
tlona — Objection  to  admission  of  written 
declarations  of  deceased  must  be  specific, 
and  defendant  can  not  be  permitted  to 
make  an  objection  for  first  time  in  appellate 
court  to  admission  of  portion  only  of  such 
declarations. — People  v.  Glenn,  10  Cal.  32, 
33.  37. 


And  aa  to  dylnir  declarations  In  areneral* 

see,  ante,   9  187  and  note  Part  IV. 

As  to  otker  and  dlatlnct  offenaea,  evi- 
dence relating  to,  see  Part  V.  this  note. 

107.  Open  and  notorlooa  adultery— Proof 

of. — ^Notoriety  is  as  material  In  making  out 
offense  of  living  in  state  of  open  and  noto- 
rious cohabitation  and  adultery  as  is  the 
fact  of  adultery  itself. — People  v.  Salmon, 
148  Cal.  303.  305,  2  K  R.  A.  (N.  S.)  1186,  83 
Pac.  42.  See  State  v.  Johnson.  69  Ind.  87; 
State  V.  Marvin,  12  Iowa  506. 

108.  Photoflrrapka — Vaed  almply  ••  dla- 
vrama  of  locality  of  komlclde,  and  as  show- 
ing condition  of  things  In  vicinity  where 
body  of  deceased  was  found,  disclosing  pres- 
ence of  certain  objects  placed  on  ground  by 
one  of  witnesses  at  time  photographs  were 
taken  (who  testified  that  such  objects  were 
correctly  placed  by  him),  to  indicate  where 
body  of  deceased,  knife,  hat,  and  coat  of 
defendant,  and  hat  of  deceased,  were  lo- 
cated when  scene  of  homicide  was  first  vis- 
ited by  him.  are  admissible  in  evidence,  and 
presence  of  indicative  objects  in  photo- 
graphs do  not  make  such  photographs 
hearsay  evidence. — People  v.  Mahatch,  148 
Cal.   200,  203,   82   Pac.   779. 

109.  On  prosecution  for  homicide,  where 
defendant  claimed  that  he  accidentally 
shot  deceased,  and  that  after  shot  was 
fired  he  placed  gun  on  floor.  In  front  room 
of  deceased's  cabin,  In  front  of  the  bed. 
and  there  was  nothing  in  case  which  made 
exact  position  of  gun  at  all  important, 
photograph  of  front  room  of  cabin,  taken 
six  days  after  homicide,  was  not  objec- 
tionable proof,  there  being  some  uncer- 
tainty in  evidence  as  to  whether  gun  was 
in  exactly  same  position  when  photograph 
was  taken  as  when  first  seen  after  shoot- 
ing, and  there  was  evidence  that  articles 
shown  in  photograph.  Including  the  gun. 
were  respectively  in  the  same  position  as 
tliey  were  when  the  body  of  deceased  was 
found  the  morning  of  homicide. — People  v* 
nrlll,   151  Cal.   592,   91  Pac.  515,  517. 
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110.  In  a  prosecution  for  murder  of  a 
railroad  yardmaster  by  an  engrineer  of  a 
switch  enfflne,  a  photograph  taken  of  the 
the  scene  of  the  homicide,  showingr  the 
engrine  and  tender  and  the  body  of  a  person 
posed  In  its  position  which  there  was  evi- 
dence tending^  to  show  was  the  position  of 
the  deceased  after  the  fall  to  the  ground 
from  the  engrine,  is  admissible  for  the  pur- 
pose of  illustration  only  and  not  as  evi- 
dence of  what  in  fact  occurred. — People 
V.  Clapp,   26  Cal.  App.  623,  147  Pac.   469. 

111.  Same-— IVKcn  admlMiloB  In  evldenec 
erroneous. — It  was  error  to  admit,  as  ex- 
hibit, woodcut  taken  from  photograph  of 
porch,  with  man  lying  in  assumed  posi- 
tion in  which  body  of  deceased  was  found, 
which  was  not  photograph  of  deceased,  and 
was  not  identified  by  one  who  saw  dead 
man  on  porch. — People  v.  Maughs,  149  Cal. 
263,  264,  86  Pac.  187. 

112.  Province  of  court— Mast  determine 
ndmlMlMllty-  of  evidence. — People  v.  Levl- 
son.  16  Cal.  98.  99,  100,  76  Am.  Dec.  606. 

Aa  to  duty  to  determine  competency  of 
child  to  sive  testimony,  see  par.  123,  this 
note. 

113.  Province  of  Jury  — Aa  to  ivelirlit 
and  effect  of  evidence  and  credibility  of 
witness  are  to  be  determined  by  Jury. — 
People  V.  Eckert,  16  Cal.  110,  111,  113.  See 
People  V.  Ybarra,  17  Cal.  166,  171;  People 
V.  Williams,  18  Cal.  187,  196;  People  v. 
Dick,  32  Cal.  213,  216;  People  v.  Soto,  63 
Cal.  416,  416;  People  v.  Ah  Sing,  69  Cal. 
400.  401;  People  v.  Williams,  69  Cal.  674, 
677;  People  v.  Zimmerman,  66  Cal.  307, 
308;  People  v.  Mayes,  66  Cal.  697,  66  Am. 
Rep.  126,  6  Pac.  691;  People  v.  Fong  Ching, 
78  Cal.  169,  176,  20  Pac.  396;  People  v. 
Clark,  84  Cal.  673,  676,  24  Pac.  313;  People 
V.  Levine,  85  Cal.  39,  43,  32  Pac.  969,  24 
Id.  631;  People  v.  Thomson,  92  Cal.  607,  612, 
28  Pac.  689;  People  v.  O'Brien,  96  Cal.  171, 
181,  31  Pac.  46. 

114.  Same— -Jury  l«  sole  Jndflre  of  cred- 
ibility of  evidence,  and  therefore,  though 
evidence  be  inconsistent  with  theory  of 
defendant's  innocence,  they  must  acquit, 
if  such  evidence  be  Inconsistent  with  any 
other  rational  conclusion  than  defendant's 
guilt. — People  V.  Taggart,  1  Cal.  App.  428. 
425,   82   Pac.  396. 

115.  Same  — Rule  at  common  law  ap- 
pears to  be  that  Judge  may  express  to  Jury 
his  opinion  in  regard  to  weight  of  evidence. 
— People  V.  Ybarra,  17  Cal.  166,  171.  See 
Commonwealth  v.  Child,  33  Mass.  (10  Pick.) 
252. 

116.  Same— Testimony  of  child— IVeiKht 
and  effect  of. — Weight  and  effect  of  testi- 
mony given  by  child  whose  competency 
has  been  determined  by  the  court  is  prop- 
erly left  to  Jury. — People  v.  Bradford,  1 
Cal.  App.  41.  43,  81  Pac.  712. 

A»  to  testimony  of  child,  see  par.  139. 
this   note. 

117.  Proof  of  motive— In  trial  for  homi- 
cide, proof  of  motive  on  part  of  defendant 


to  seek  his  victim's  Ufa  may  be  admitted 
upon  people's  main  case;  it  is  not  necessary 
that  such  proof  should  only  ba  admitted  in 
rebuttal  of  some  affirmative  defense. — I'eo- 
.  pie  V.  Cook,  148  Cal.  834,  340,  83  Pac.  43. 

lis.  Preliminary  esuuMlnatlon- Evidence 
upon— Conunltment. — In  order  to  hold  de- 
fendant and  to  put  him  on  trial,  committing 
magistrate  is  not  required  to  find  evidence 
sufficient  to  warrant  conviction.  All  that 
is  required  Is  that  there  be  sufficient  legal 
evidence  to  make  it  appear  that  "a  public 
offense  has  been  committed,  and  there  is 
sufficient  cause  to  believe  the  defendant 
guilty  thereof." — In  re  Mitchell,  1  Cal.  App. 
396.  400,  82  Pac.  347. 

119.  Presumptive  evidence -— Charge  of 
net  of  Immorality  or  disobedience  of  posi- 
tive law  will  be  received,  unless  sup- 
ported by  direct  evidence.  Circumstances 
showing  probability  merely  are  not  enough; 
fact  averred  must  be  conclusively  proven. — 
People  V.  Strassman,  112  Cal.  683,  687,  46 
Pac.  3.  See  Hunter  v.  Hunter,  111  Cal. 
261,  52  Ajn.  St.  Rep.  180,  31  U  R.  A.  411, 
43   Pac.  766. 

lao.     Prosecuting     attorney— As    witness. 

— Prosecuting  attorney,  who  was  in  situ- 
ation to  know  of  facts  tending  to  show 
guilty  knowledge  on  part  of  defendant, 
should  be  allowed  to  give  his  testimony  in 
Interest  of  Justice. — People  v.  Hamberg.  84 
Cal.  468.   473,  24  Pac.   298. 

121.  Proximity  of  time  and  place  will 
not  render  evidence  inadmissible. — People 
V.  Tucker,  104  Cal.  440,  443,  88  Pac.  195. 

122.  Record  of  previous  convlctlon-.-Is 
best  evidence  thereof,  and  previous  con- 
viction can  not  be  proved  against  objec- 
tion of  defendant  by  admission  of  oral 
testimony,  whether  adduced  on  cross- 
examination  of  witnes  sought  to  be  im- 
peached or  given  by  other  witnesses. — 
People  V.  Reinhart,  39  Cal.  449,  460;  People 
v.  Melvane.  39  Cal.  614,  617;  People  v. 
McDonald,  39  Cal.   697,  698. 

125.  Same  ■  Previous  conviction  of  other 
offenses.-^Fact  that  defendant  has  been 
previously  convicted  of  other  criminal  of- 
fenses is  no  evidence  'that  he  committed 
particular  offense  for  which  he  may  be  on 
trial. — People  v.  Johnson,  67  Cal.  671,  674. 

124.  Same  Question  as  to  previous  con- 
viction is  only  permitted  to  go  to  credi- 
bility of  witness. — People  v.  Johnson,  57 
Cal.  671.  674. 

12R.  Same-i-Record  of  former  conviction 
for  misdemeanor  is  best  evidence,  and  such 
former  conviction  can  not  be  proved  by 
oral  testimony. — People  v.  White,  142  Cai. 
292.  294.  76  Pac.  828.  See  People  v.  Schen- 
Ick.  65  Cal.  626,  4  Pac.  676;  People  v. 
Hamblin,  68  Cal.  101.  108.  8  Pac.  687;  Peo- 
ple V.  Carolan.  71  Cal.  196,  12  Pac.  52; 
Jones  V.  Duchow,  87  Cal.  109,  114,  23  Pac. 
371,  26  Id.  266;  People  v.  Silva,  121  Cal.  668, 
669.  64   Pac.  146. 

126.  Records   of   supreme   court   are    not 

merely   prima  facie,    but  are   conclusive   in 
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their  character. — People   v.   Woods,   43   Cal. 
176,  177. 

127.  RepoTter*!!  notes  of  testlmonr-— Un- 
der iBdletment  for  larceny*  where  defend- 
ant had  previously  been  Indicted  for  lar- 
ceny of  same  property,  tried,  found  grullty, 
and  new  trial  grranted.  and  Indictment  dis- 
missed* held,  that  where  on  trial  under 
subsequent  Indictment,  prosecution  was 
pernytted  to  Introduce,  against  defendant's 
objections,  reporter's  notes  of  testimony  of 
witnesB  at  trial  on  first  indictment, — evl- 
<Ience  being  given  that  witness  was  with- 
out state, — such  testimony  is  inadmissible, 
and  reporter,  as  witness,  is  Incompetent, 
under  section  686,  ante,  providing  that  de- 
fendant is  entitled  to  be  confronted  with 
witnesses  against  him,  etc.,  and  that  last- 
named  section  modifies  rule  under  this 
section,  and  Code  of  Civil  Procedure,  sec- 
tion IMO. — People  v.  Chung  Ah  Chue,  67 
Cal.  567.  568. 

128.  Same— -Readlnfr  front  to  Jvry. — Re- 
porter's shorthand  notes  of  evidence  given 
by  witness,  since  deceased,  on  former  trial 
of  case  are  not  admissible  in  evidence  on 
part  of  prosecution. — People  v.  Qurlse,  59 
Cal.  843.  344. 

129.  Where  stenographer  was  called  as 
witness  at  trial,  and  In  his  testimony  gave 
certain  statements  made  by  defendant 
while  In  county  Jail  after  his  arrest,  while 
district  attorney  and  sheriff  were  present, 
notes  having  been  taken  down  in  short- 
hand by  stenographer  at  time,  and  testi- 
mony was  given  at  length  by  stenographer, 
refreshing  his  memory  from  his  notes,  but 
also  stating  that  samtf  had  been  written 
out  in  longhand,  and  admitted  in  evidence 
as  copy  of  statements  made  by  defendant 
and  testified  to  by  defendant,  held,  that 
record  does  not  disclose  error  committed 
by  admission  of  testimony  or  reading  of 
longhand  statement  by  district  attorney 
during  his  argument  to  Jury. — People  v. 
Greening,  102  Cal.  384,  886,  36  Pac.  665. 

180.  It  is  irregular  practice  to  allow  the 
stenographer,  who  produces  a  transcript  of 
his  shorthand  notes  talcen  at  the  prelim- 
inary examination  of  the  defendant,  to 
read  directly  from  them  to  the  Jury;  but 
if  the  only  objection  to  such  evidence  Is 
that  It  does  not  appear  that  the  witness 
needs  to  thus  refresh  his  memory,  the  ad- 
mission In  this  manner  of  the  order  hold- 
ing the  defendant  to  answer  and  the  reply 
of  the  defendant  to  a  question  propounded 
by  the  magistrate  at  the  conclusion  of  the 
order,  that  he  was  going  to  plead  guilty 
in  the  superior  court,  is  not  reversible 
error. — People  v.  Warr,  22  Cal.  App.  663, 
136  Pac.   304. 

131.  In  such  case  if  the  stenographer, 
when  asked  If  a  certain  section  of  the 
Penal  Code  was  read  to  the  defendant  at 
the  preliminary  examination,  replies  that 
he  can  not  tell  without  consulting  his  notes, 
the  record  being  of  considerable  length,  it 
is  peculiarly  within  the  province  of  the 
trial  court  to  decide  whether  he  may  thus 


refresh    his    memory. — People    v.    Warr,    22 
Cal.  App.  663,  136  Pac.  304. 

182.  RevleMT  of  evidence  -~  Offered  for 
•pecillc  purpoae.^ — Evidence  offered  for  spe- 
cific purpose,  containing  anything  not  rele- 
vant to  Issues  In  case,  and  which  counsel 
apprehended  might  operate  prejudicially  to 
defendant,  can  not  be  assailed  in  appellate 
court,  where  defendant  had  not  requested 
Instruction  limiting  evidence  so  as  to  re- 
strict its  scope  to  purpose  for  which  of- 
fered.— People  V.  Northey,  77  Cal.  618,  681, 
8  Am.  Cr.  Rep.  888,   19  Pac.  866,  20  Id.  129. 

138.  Teatlmony  at  former  trial  or  at  pre- 
liminary exantlnatlon. — The  admission  in 
evidence,  in  a  prosecution  for  murder,  of 
the  deposition  of  a  witness  taken  upon  the 
preliminary  examination  of  the  defendant, 
without  a  sufldcient  showing  of  due  dili- 
gence to  find  the  witness,  is  not  a  sufficient 
ground  for  reversal,  where  the  evidence  as 
a  whole,  regardless  of  the  deposition, 
points  so  clearly  to  the  defendant's  guilt 
that  the  verdict  would  not  have  been  other- 
wise had  the  deposition  been  excluded. — 
People  V.  Weston,  169  Cal.  393,  146  Pac.  871. 

•  134.  It  Is  not  error  In  a  criminal  prose- 
cution to  admit  the  testimony  of  a  witness 
given  at  a  former  trial,  where  the  return 
of  the  sheriff  shows  his  inability  to  find 
the  witness  and  serve  a  subpoena  upon  him, 
and  the  testimony  of  the  sheriff  on  the 
same  matter  Is  sufficient  to  support  the  rul- 
ing that  due  diligence  has  been  shown  and 
that  the  witness  could  not  be  found  within 
the  state. — People  v.  Wilson,  26  Cal.  App. 
386,   146  Pac.    1048. 

135'.  The  question  whether  a  sufficient 
foundation  has  been  laid  for  the  admission 
of  such  testimony  Is  one  addressed  to  the 
discretion  of  the  trial  court,  and  where 
there  is  evidence  to  support  its  conclusion, 
the  ruling  will  not  be  disturbed  on  appeal. 
— People  V.  Wilson.  26  Cal.  App.  336,  146 
Pac.  1048. 

136.  The  admission  of  such  evidence  is 
permitted  by  subdivision  8  of  section  686 
of  the  Penal  Code,  as  amended  in  1911,  and 
is  not  in  conflict  with  section  18  of  article  T 
of  the  constitution. — People  v.  Wilson,  26 
Cal.   App.    386,   146   Pac.   1048. 

137.  Teatimony  given  at  preliminary  ex- 
amination —  Defective  certificate. — Where 
witness  was  examined  at  preliminary  ex- 
amination of  defendant,  and  at  trial  it  was 
shown  that  witness  couM  not  be  found  in 
state,  due  diligence  having  been  used,  and 
thereupon  district  attorney  attempted  to 
Introduce  in  evidence  deposition  of  witness 
taken  at  preliminary  examination,  and 
deposition  was  rejected  by  reason  of  de- 
fective certificate  thereto:  held,  that  dis- 
trict attorney  should  not  be  permitted  to 
call  stenographer  to  testify  as  to  testi- 
mony given  by  such  witness  at  prelim- 
inary examination. — People  v.  Gardner,  98 
Cal.  127,  130.  131.  82  Pac.  880. 

138.  Same  —  Transcript  of  teatlmony 
irlven     vpon     preliminary     examination     in 
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police  court  may  be  used  for  purpose  of 
refreshing:  witness'  memory,  and  may  be 
regrarded  as  private  memorandum. — People 
V.  Durrant,  116  Cal.  179.  218.  10  Am.  Or. 
Rep.  499.  48  Pac.  75.  See  Reld  v.  Reid. 
73  Cal.  206.  14  Pac.  781. 

188.  Testimony  of  eklld  — >  Comv^teney 
qvestlon  for  court. — Whether  or  not  child 
upon  whom  ofTense  was  said  to  have  been 
committed  is  incompetent  witness,  on  ac- 
count of  her  agre.  is  question  within  discre- 
tion of  court. — ^People  v.  Bradford,  1  Cal. 
App.  41.  43,  81  Pac.  712.  See  People  v. 
Stouter,   142  Cal.   146,   IBl,  7B  Pac.   780. 

As  to  welirlit  and  snlllclency  of  testimony 
of  eklld  belnff  for  Jury,  see  par.  116,  this 
note. 

140.  Theory  of  prosecvtloB— On  former 
trial. — Evidence  of  trend  of  argrument  of 
district  attorney  on  former  trial,  for  pur- 
pose of  showing:  theory  of  prosecution,  is 
irrelevant. — People  v.  Darr,  8  Cal.  App. 
50,   84   Pac.   457. 

141.  ^Tmpplns^ —>  Should  be  scrntlniaed 
i«-lth  eare. — ^Althougrh  it  may  be  necessary 
at  times  to  resort  to  "trapping:"  to  secure 
evidence  for  the  conviction  of  offenders 
ae:ainst  the  law,  such  course  should  be 
scrutinized  with  care,  and  no  rule  of  evi- 
dence should  be  relaxed  that,  if  properly 
applied.  mie:ht  create  a  reasonable  doubt  as 
to  the  defendant's  g:uilt. — People  v.  Salla- 
day,  22  Cal.  App.   662.  136   Pac.   608. 

142.  Unlawful    use    of    deadly    weapon^^ 

Upon  trial  for  homicide,  witness  may  be 
permitted  to  testify  for  what  purpose  shot- 
gun, with  which  homicide  was  committed. 
was  loaded  and  used,  and  it  is  immaterial 
whether  or  not  it  was  loaded  with  flne 
shot  for  killing:  birds.  It  being:  sufflcient  to 
prove  that  it  was  unlawfully  used,  and 
that  such  use  resulted  in  death  of  deceased. 
— People  V.  Milg:ate,  6  Cal.  127,  129;  People 
V.  Urquidas,  96  Cal.  239,  241.  31  Pac.  62. 

148.  UBBatural  conduct  and  ntatements 
of  defendant  on  day  after  commission  of 
crime  is  admissible,  as  tending:  to  indicate 
g:uilt.  Weijfht  of  such  evidence  is  question 
for  Jury. — People  v.  Webber,  149  Cal.  826, 
339,  86  Pac.  671. 

144.  Verdict  In  evidence. — Where,  upon 
cross-examination  of  defendant's  witness, 
district  attorney  inquired  whether  or  not 
he  had  sig:ned  paper  purporting:  to  be 
signed  by  witness,  and  inquired  if  his  name 
appearing  thereon  was  not  his  handwrit- 
ing:, held,  not  an  effort,  where  paper  is 
placed  in  witness'  hand.s,  to  prove  written 
record  by  parol.  —  People  v.  Donovan,  43 
Cal.  162.  166. 

145.  Words  uttered  by  defendant  while 
uMleep  constitute  no  evidence  of  g:uilt.  in- 
ference being:  that  he  was  not  conscious  of 
what  he  was  saying:. — People  v.  Robinson, 
19  Cal.  40,  41. 

148.     liVords   used    by   another  —  Meanlngp 

of. — Witness  can  not  testify  to  his  under- 
standinrr  of  meaning:  of  words  used  by  an- 
other, or  to  inferences  drawn  by  him  from 


combination  of  circumstances  tending:  to 
throw  lig:ht  on  question  of  feeling:  between 
two  persons,  as  these  are  matters  for  Jury 
to  determine,  upon  proof  of  words  or  cir- 
cumstances themselves. — People  ▼.  French, 
69  Cal.  169,  173.  10  Pac.  878. 

147.  'Written  memomnAa* — ^It  is  not  er- 
ror in  criminal  case  to  permit  vWitness  to 
refresh  his  memory  by  referring:  to  written 
memoranda  as  to  conversation  between 
witness  and  co-conspirator  of  defeitdant, 
where  such  memoranda  were  made  at  or 
about  time  conversation  was  had. — ^People 
V.  Cotta.  49  Cal.  166,  170. 

148.  Wttneaa  out  of  states— Testimony 
Riven  by  witness  at  former  trial  may  be 
admitted  at  new  trial,  where  witness  is 
absent  from  state  at  time  of  such  trial; 
rule  upon  new  trial  permitting:  proof  of 
what  witness,  since  deceased,  testified  at 
former  trial  would  seem,  upon  principle, 
to  include,  as  well,  testimony  of  witness 
who  had  since  last  trial  g:one  without  Ju- 
risdiction.— People  V.  Devine,  48  Cal.  46, 
46,  48. 

IT.   CIRCUMSTANTIAL.  BVIDENCB. 


As  to  clrcuntstantlal  evidence  in  general, 

see  notes,  62  Am.  Dec.  179-188;   48  Am.  St. 
Rep.  674. 

As  fo  circumstantial  evidence  fn  trial 
for  murder,  see.  ante,  {187  and  note  pars. 
66-61. 

149.  A»  to  fceneral  rule. — Circumstantial 
evidence,  in  nature  of  thing:s,  may  not  be 
so  entirely  satisfactory  as  proof  of  fact  by 
positive  testimony  of  credible  eye-wit- 
nesses, yet  Jury  must  convict,  if  they  are 
satisfied  of  g:uilt  of  defendant,  to  exclusion 
of  all  rational  probabilities.  There  are 
instances  in  which  circumstantial  evidence 
may  be  found  to  produce  as  strong  con- 
viction of  defendant's  Ruilt,  if  not  strong:er. 
than  could  be  produced  by  most  direct  and 
positive  testimony;  yet  it  Is  certainly  true. 
as  g:eneral  proposition,  that  latter  is  the 
most  satisfactory  in  estimation  of  man- 
kind.— People  V.  Cronin,  34  Cal.  191,  201. 
202.  See  People  v.  Stronpf.  30  Cal.  151,  155; 
People  V.  Phipps,  39  Cal.  326,  333;  People 
V.  Brannon,  47  Cal.  96,  97;  People  v.  Ah 
Sinjc.  51  Cal.  372.  373.  2  Am.  Cr.  Rep.  482; 
People  v.  Anthony,  56  Cal.  397,  399;  People 
V.  Gibson.   106  Cal.   458,  468,   39  Pac.   864. 

150.  Thoug:h  evidence  Is  entirely  cir- 
cumstantial, yet  if  it  is  not  only  consistent 
with  suilt  of  defendant,  but  Inconsistent 
with  any  other  rational  conclusion,  the 
law  makes  it  duty  of  Jury  to  convict,  not 
withstanding:  such  evidence  may  not  be  as 
satisfactory  to  their  minds  as  direct  tes- 
timony of  credible  eye-witnesses  would 
have  been. — People  v.  Cronin,  34  Cal.  191, 
201,  202.  See  People  v.  Strong,  30  Cal.  151. 
164,  155;  People  v.  Dick,  32  Cal.  213,  215; 
People  V.  Murray.  41  Cal,  66,  67;  People 
V.  Padlllia,  42  Cal.  535,  539;  People  v. 
Noregrea.  48  Cal.  123.  1  Am.  Cr.  Rep.  436; 
People  V.  Kerrick,  52  Cal.  446,  447;  People 
V.    Anthony,    66    Cal.     397,    400;    People    v. 


1180 


Tit.  VII,  ch.  U.]  CIRCUMSTANTIAL    fiVIDGNCEi— OF    CONSPIRACY. 


§1103 


Gilbert,  60  Cal.  108,  112;  PeopU  ▼.  Hardis- 
Bon,  61  Cal.  878,  380;  People  v.  Eckman,  72 
Cal.  582,  685,  14  Pac.  359;  People  v.  Lenon, 
79  Cal.  625,  629.  21  Pac.  967;  People  v. 
Bemmerly,  87  Cal.  117,  120,  25  Pac.  266; 
People  y.  Gosset,  93  Cal.  641,  644,  29  Pac. 
246;  People  v.  Winters,  93  Cal.  277,  281, 
282.  28  Pac.  946;  People  v.  Ebanks,  117  Cal. 
652,  668.  40  L.  R.  A.  269,  49  Pac.  1049;  People 
V.  Brittan.  118  Cal.  409,  411,  50  Pac.  664; 
People  y.  Tagrsrart,  1  Cal.  App.  423,  425,  82 
Pac.  896. 

151.  Circumstantial  evidence  disprovini: 
the  direqt  statements  of  the  accused  may  be 
such  that  the  Jury  is  not  obliged  to  believe 
him. — People  v.  Kiser,  24  Cal.  App.  540,  141 
Pac.  1078. 

152.  Remoteness  may  affect  the  weierht 
of  evidence,  but  it  does  not  ordinarily  af- 
fect its  admissibility. — ^People  v.  Simons,  25 
Cal.  App.  723.  145  Pac.  145. 

153.  Contradictions  and  inconsistencies 
In  the  testimony  of  a  witness  alone  will  not 
constitute  Inherent  improbability. — People 
V.  Amadio,  25  Cal.  App.  729,  145  Pac.  151. 

154.  On  this  appeal  the  best  that  can  be 
said  in  favor  of  the  contention  that  the 
testimony  of  the  prosecutrix  Is  inherently 
improbable  because  of  alleged  contradic- 
tions and  inconsistencies  therein,  is.  that 
there  is  a  pronounced  conflict  In  the  testi- 
mony offered  upon  behalf  of  the  prosecu- 
tion, which  does  not  constitute  sufficient 
Kround  for  the  reversal  of  the  judgement. — 
People  V.  Amadio,  25  Cal.  App.  729,  145  Pac. 
161. 

155.  In  this  prosecution  it  is  held  that 
the  evidence  was  sufficient  to  support  the 
verdict  and  Judgrment. — People  v.  Zerman, 
25  Cal.  App.  729,  145  Pac.  1165. 

156.  In  this  prosecution  for  murder, 
while  the  proof  agrainst  the  appellant  was 
wholly  that  adduced  from  circumstantial 
evidence,  it  can  not  be  said  that  the  ver- 
dict was  not  warranted  by  the  evidence. — 
People  V.  Davis,  26  Cal.  App.  647,  147  Pac. 
1184. 

167.     Same — ^Tke    burden    of    proof    is    on 

the  prosecution  in  all  criminal  cases  to 
prove  every  fact  essential  to  a  conviction, 
and  if  after  a  full  and  fair  consideration 
of  all  the  evidence  the  Jury  is  satisfied  that 
there  is  a  reasonable  doubt  of  the  grullt 
of  the  defendant  they  should  acquit  him. — 
People  V.  Harris,  169  Cal.  53,  145  Pac.  520. 

158.  All  dreams tanceii  proved  mmit  be 
conninteat  —  Hypotlieslfi  of  arvHt. — Circum- 
stantial evidence  is  insufflclent  to  warrant 
a  conviction,  unless  all  the  circumstances 
proved  are  consistent  with  each  other  and 
with  the  hypothesis  of  the  grullt  of  the 
defendant,  and  inconsistent  with  any  other 
hypothesis. — State  v.  Suitor,  43  Mont.  81. 
Ann.  Cas.   1912C.   280.  114  Pac.   112. 

An  to  aieaBlna:  of  word  ''liypotlieiilfi,''  see 

pars.  166-168.   this  note. 

ISA.     Same— ^therwlne  In  borslary,  wken. 

— The  rule  Is  otherwise  in  case  of  a  charge 


of  burg^lary,  In  which  the  defendant  admits 
the  entry  of  the  building:  and  the  subse- 
quent larceny  of  the  goods  chargred  to  have 
been  stolen,  but  denies  that  he  entertained 
an  Intent  to  commit  larceny  at  the  time 
when  he  entered  the  buildingr. — State  v. 
Lapolnt.  87  Vt.  115.  Ann.  Cas.  1916C,  318, 
47  L.  R.  A.    (N.  S.)    717,  88  Atl.  528. 

IW,  Clrcvmiitantlal  evldeace  of  con- 
spiracy—Facts aad  elrcnmstaaces  disclosed 
in  case  from  which  Jury  may  draw  infer- 
ence or  final  ultimate  fact  of  conspiracy 
on  part  of  defendant,  held  conclusive  as  to 
verdict  of  Jury  in  case. — People  v.  Donnolly, 
143  Cal.  394.  398,  77  Pac.  177. 

161.  Conspiracy  may  be  proved  by  cir- 
cumstantial evidence,  like  most  other  facts. 
—People  V.  Bentley,  75  Cal.  407.  409.  17 
Pac.    436. 

See,  also,  pars.  219.  220,  this  note. 

162.  A  charge  of  conspiracy  may  be  sus- 
tained by  circumstantial  evidence. — People 
V.  Cory.  20  Cal.  App.  Dec.  431,  148  Pac.  532. 

103.  CIrcnmstanccs  of  komldde. — Where 
deceased  was  killed  by  use  of  butcher- 
knife,  which  entered  abdomen  of  deceased 
for  length  of  nine  inches,  entire  length  of 
blade  of  knife,  character  and  direction  of 
wound,  relative  positions  of  parties  when 
last  seen,  disposition  made  of  knife  after 
occurrence,  prior  feelings  of  parties  toward 
each  other,  appearance  and  manner  of  wit- 
nesses, and  other  circumstances  pictured 
in  trial  court,  are  legitimate  matters  to 
be  considered  in  such  case  by  Jury  in  com- 
ing to  their  conclusion  that  evidence  was 
inconsistent  with  theory  of  innocence  con- 
tended for  by  defendant. — People  v.  Neary. 
104  Cal.  373.  380,  381.  37  Pac.  943. 

164.  For  circumstances  held  fairly  suffi- 
cient to  warrant  and  uphold  determination 
that  deceased,  a  girl,  was  strangled  to 
death  at  hands  of  defendant,  and  suffi- 
cient to  Justify  hypothesis  of  defendant's 
guilt,  and  to  exclude  every  other  reason- 
able hypothesis  than  that  of  his  guilt,  see 
People  v.  Durrant.  116  Cal.  179,  201-207. 
10  Am.  Cr.  Rep.  499,  48  Pac.  75. 

165.  In  trial  on  charge  of  murder,  theory 
of  prosecution  being  that  deceased  was 
killed  as  result  of  criminal  conspiracy  be- 
tween defendants,  and  where  evidence  was 
largely,  if  not  wholly,  circumstantial, 
among  other  circumstances  it  appearing 
that  rifle  carried  by  one  of  defendants 
when  turned  over  to  sheriff  shortly  after 
homicide  contained  cartridges  in  magazine 
corresponding  in  letters  and  stamp  upon 
them  and  In  size  of  shell  with  shell  found 
at  place  of  homicide,  that  defendants  and 
deceased  had  dispute  about  mine,  etc..  held, 
that  such  and  other  circumstances  recited 
to  Jury  were  persuasive  of  guilt  of  defend- 
ants, and  verdict  will  not  be  disturbed  upon 
ground  that  evidence  is  Insufficient  to  sus- 
tain it. — People  V.  Gibson,  106  Cal.  458.  467, 
468,   89   Pac.   864. 

Idd.  Hypotkcals  — >  Meanlag  of  word 
<<liypothcsls»*'   as    used    in    defining   circum- 
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stantial  evidence,  does  not  vary  In  law 
from  Its  usual  sigrnificance.  '  It  is  supposi- 
tion and  proposition  or  principle  which  is 
supposed  or  talcen  for  grranted  in  order  to 
draw  conclusion  or  Inference  for  proof  of 
point  in  question;  something  not  proved, 
but  assumed  for  purpose  of  arf^ument,'  or 
to  account  for  act  or  an  occurrence. — Peo- 
ple V.  Ward,  106  Cal.  335,  341,  342.  39 
I*ac.  33.  See  People  v.  Cronin,  34  Cal. 
191,  202;  People  v.  Hardisson,  61  Cal.  378; 
People  V.  Eckman,  72  Cal.  582,  14  Pac.  359; 
People  V.  Nelson,  85  Cal.  421,  430,  24  Pac. 
1006. 

167.  Where  circumstantial  evidence  !s 
relied  upon  to  establish  gruilt,  it  should  be 
sufficient  to  exclude,  not  every  other  hy- 
pothesis, but  every  other  rational  hj'pothe- 
sls  than  that  of  the  guilt  of  the  defendant. 
— People  V.  Ward,  106  Cal.  836,  341,  89 
Pac.   33. 

168.  In  cases  of  circumstantial  evidence, 
facts  should  be  proved  which  are  incon- 
sistent with  any  reasonable  hypothesis  of 
innocence,  and  every  single  fact  from 
which  deduction  of  guilt  Is  to  be  drawn 
must  be  proved  by  evidence  which  satis- 
fies minds  and  consciences  of  Jury. — People 
V.  Taggart,  1  Cal.  App.  423.  425.  82  Pac. 
396.  See  People  v.  Dole.  122  Cal.  486,  68 
Am.  St.  Rep.  60,  66  Pac.  681. 

160.  iBMtrnctloBfli  a»  to  clrcumiitaBtlal 
evidence. — Instruction,  in  effect,  charging 
jury  that  "to  Justify  inference  of  legal  guilt 
from  circumstantial  evidence,  existence 
of  inculpatory  facts  must  be  absolutely  and 
to  a  demonstration  incompatible  with  thd 
innocence  of  the  accjised,  and  incapable  of 
explanation  upon  any  other  reasonable  hy- 
pothesis than  that  of  his  guilt,"  held  erro- 
neous, as  requiring  too  high  degree  of  cer- 
tainty, it  being  sufficient  that  conviction 
in  minds  of  Jurors  to  moral  certainty  and 
beyond  reasonable  doubt  arising  from  evi- 
dence of  defendant's  guilt  be  reached. — 
People  V.  Bellamy,  109  Cal.  GIO,  611,  42 
Pac,   236. 

170.  Defendant  can  not  be  heard  to  com- 
plain that  court  did  not  instruct  Jury  upon 
nature  and  value  of  circumstantial  evi- 
dence, where  no  Instruction  on  this  sub- 
ject was  asked. — People  v.  Balkwell.  143 
Cal.  269,  264,  76  Pac.  1017.  See  People  v. 
Haun,  44  Cal.  96;  People  v.  Olsen,  80  Cal. 
122.  128.  22  Pac.  125;  People  v.  Matthal,  136 
Cal.  442.  67  Pac.  694. 

171.  Motive— rircmnstantlal   evidence    am 

to. — The  motive  may  be  shown  either  by 
I)o.««itive  evidence,  or  gleaned  from  facts 
and  surroundings  of  the  act.  Motive  then 
itself  becomes  circumstance,  but  nothing 
more  than  a  circumstance,  to  be  considered 
b.v  jury,  and  its  absence  is  an  equal  cir- 
cumstance In  favor  of  accused,  to  be  given 
.such  weight  as  Jury  deems  proper. — People 
V.  Durrant.  116  Cal.  179,  208,  10  Am.  Cr. 
Rep.    499,   48   Pac.   76. 

172.  Polaon.  admin  iNterlnar  of -^  Where 
rvldrnce     is     entirely     drcumatantlal,     and 


tends  to  show  that  defendant  placed  poison 
— strychnine — In  sugar-bowl,  out  of  which 
M.  was  in  habit  of  using  sugar,  and  out  of 
which,  on  day  when  attempt  to  kill  was 
made,  he  used  sugar,  and  nearly  died  as 
result:  held,  that  such  facts,  taken  in  con- 
nection with  Innumerable  and  minute  cir- 
cumstances to  establish  these  salient  facts, 
are  sufficient  to  support  finding  that  M. 
suffered  from  strychnine  poisoning,  and 
that  defendant  was  person  who  adminis- 
tered same. — People  v.  Cuff,  122  Cal.  689. 
591,  56  Pac.  407.  See  People  v.  Botkin.  132 
Cal.  231,  232,  84  Am.  St.  Rep.  39.  64  Pac. 
286  (where  poisoned  candy  Was  sent 
through  United  States  mail,  and  see,  ante, 
section  27,  paragraphs  2-6  for  venue  of 
offense  where  death  results  In  another 
state,  candy  having  been  mailed  in  this 
state). 

175.  PoMicMlon  of  stolen  property—Fact 
of    recent    posseaalon    of    stolen     property* 

standing  wholly  unconnected  with  any 
other  circumstances,  is  of  very  slight  per- 
suasive force,  but  such  circumstance  Is 
permitted  to  be  proved  as  relevant  fact 
constituting  an  item  of  aggregate  facts 
and  circumstances  necessary  to  warrant 
conclusion  of  guilt. — People  v.  Kelly,  28 
Cal.    423.    426. 

174.  Skoe  -  tracks  — •  Impressions  of*  In 
sand. — Where  witness  testified  that  few 
days  subsequent  to  homicide  he  visited 
scene  of  crime  and  found  tracks  of  person 
leading  therefrom,  and  followed  those 
tracks  in  sand  distance  of  fifteen  miles,  and 
that  at  time  he  had  a  pair  of  shoes  in  his 
possession  taken  from  feet  of  defendant 
after  his  arrest;  that  he  compared  tracks 
in  sand,  which  were  In  some  respects  pecu- 
liar, with  tracks  made  by  those  shoes,  and 
found  them  the  same,  and  where,  upon 
giving  his  testimony.  *  he  brought  before 
Jury  a  box  of  sand  which  contained  impres- 
sion of  shoe-tracks,  and  testified  that 
tracks  so  made  were  identical  with  those 
he  found  in  the  sand  upon  desert:  held,  that 
under  such  circumstances,  this  evidence 
served  purpose  of  accurately  describing  to . 
Jury  appearance  of  tracks  upon  desert,  and 
that,  though  testimony  was  indirect.  It  was 
satisfactory  and  legal  way  of  proving  mate- 
rial link  in  chain  of  circumstances  connect- 
ing defendant  with  murder. — People  v. 
Searcey,  41  L.  R.  A.  167,  121  Cal.  1,  6,  53 
Pac.  359. 

176.  Same  —  E^xperlntcnts  as  to— Objec- 
tion to  testimony. — Where  box  of  sand  was 
used  before  Jury  for  purpose  of  illustrating 
footprints  made  in  sands  on  desert  at  and 
near  place  of  homicide,  an  objection  was 
made  to  admission  of  evidence,  which  was 
only  general  In  Its  character:  held,  that 
there  is  but  one  possible  objection  that 
could  be  made  to  admission  of  such  evi- 
dence for  purpose  of  establishing  fact  and 
impressions  of  footprints  in  sand  as  indi- 
cated, and  that  such  objection  must  be 
specific  one  based  upon  dissimilarity  of 
conditions   under  which   tracks  in   box  and 
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tho8«  npon  desert  were  made. — People  v. 
Searcey,  121  CaL  1.  6,  41  L..  R.  A.  157,  63 
Pac.  S69. 

III.     CONFESSIONS.    ADMISSION,    AND 
STATEMENTS. 

Am   to    c«Bfeutons,    admlskiblllti'    of,    see 

notes  46  Am.  Rep.  263-260;  67  Am.  Rep. 
839-842;  6  Am.  St.  Rep.  242-261;  41  Am.  St. 
Rep.  622-624;  2  Ann.  Gas.  6,  303;  3  Ann.  Gas. 
749,  787;  4  Ann.  Gas.  408;  6  Ann.  Gas.  608; 
7  Ann.  Gas.  647;  8  Ann.  Gas.  207,  1114:  9 
Ann.  Gas.  807;  10  Ann.  Gas.  621,  636,  600. 
1068;  11  Ann.  Gas.  268;  14  Ann.  Gas.  61,  227, 
284;  16  Ann.  Gas.  248,  874,  938;  16  Ann.  Gas. 
468;  17  Ann.  Gas.  886;  19  Ann.  Gas.  79;  19 
Ann.  Gas.  628,  661,  1009;  Ann.  Gas.  1913E. 
940;  28  L.  R.  A.  318;  68  L.  R.  A.  402;  70 
L..  R.  A.  40;  9  U  R.  A.  (N.  S.)  593;  lO* 
L.  R.  A.  (N.  S.)  604;  17  L.  R.  A.  (N.  S.)  461; 
18  LiL  R.  A.  (N.  S.)  772,  1194;  26  L.  R.  A. 
(N.  S.)  643:  36  L.  R.  A.  (N.  S.)  208;  37 
L.  R.  A.  (N.  S.)  346;  42  Lr.  R.  A.  (N.  S.) 
890;  60  Ll  R.  A,  (N.  S.)  1077;  L.  R.  A.  1916B, 
640;  L.  R.  A.  1917A,  1289;  L.  R.  A.  1917D, 
•95;  9  A.  L,.  R.  1076;  2  Brit.  Rul.  Gas.  363. 

As  to  coMfeaaloBii  In  hoMtdde  canes,  see, 
ante,   9  137,  note   pars.   62-72. 

17<l.  Admtanlblllty  of — ^Is  ««ei«tloii  for 
the  eouTt. — Whether  confession  was  volun- 
tary or  made  with  that  freedom  which  is 
necessary  to  make  it  admissible  as  evidence 
is  question  for  court,  and  like  all  other 
uuestions  touching:  admission  of  evidence 
must  be  decided  before  testimony  groes  to 
jury. — People  v.  Ah  How,  34  Gal.  218,  223; 
People  V.  Soto,  49  Gal.  67,  70,  12  Am.  Gr. 
Rep.  197. 

177.  Admissions  made  by  the  defendant 
to  the  arresting:  officer,  which  are  not  con- 
fessions of  8:ullt,  are  admissible  In  evidence 
without  any  preliminary  foundation  being: 
laid. — People  v.  Svendsen,  26  Gal.  App.  1, 
142  Pac.  861. 

178.  '^ConfeantOB*'— -Is  a  peraoirM  declar- 
ation   of    his    aareaey    or    participation     in 

crime.  The  term  is  restricted  to  acknowl- 
edg:ments  of  e:uilt. — People  v.  Ammerman, 
118  Gal.  23,  32.  60  Pac.  16.  See  People  v. 
Strong:,  30  Gal.  161;  People  v.  Parton,  49 
Cal.  632;  People  v.  Le  Roy,  66  Gal.  613, 
4  Pac.  649. 

179.  Statements  made  by  the  defendant 
while  in  custody  denying:  participation  in 
the  killing:  and  insisting:  on  an  alibi  do  not 
constitute  confessions,  and  are  properly 
admitted  without  a  showing:  that  they  were 
freely  and  voluntarily  made  or  without 
improper  inducement. — People  v.  Weston, 
49    Gal.    Dec.    236,    146    Pac.    871. 

180.  Corpns  delicti— Bztmjndlclal  adntla- 
Nions  of  defendant  are  not  admissible  to 
establish  corpus  delicti  of  offense. — People 
v.  Simonsen,  107  Gal.  346,  347,  40  Pac.  440; 
People  V.  Moran,  144  Gal.  48,  63,  77  Pac.  777. 

181.  It  is  not  necessary  that  proof  of 
the  corpus  delicti  connect  the  accused  with 
the  commission  of  the  crime  to  authorize 
proof  of  admissions. — People  v.  Ford,  25 
Cal.  App.  388,   148   Pac.   1076. 


182.  Confessions  ^  Made  nnder  any  In- 
dnccntcnt  of  hope  or  fear  held  out  to 
defendant  are  not  receivable  in  evidence 
as  admissions  ag:ainst  him. — People  v. 
Smith,  16  Gal.  408,  410;  People  v.  Thompsoa 
84  Gal.   698,   606,    24  Pac.  884. 

See.  also,  par.  196,  this  note. 

188.  Same  —  Induced  by  threats— Ex- 
cluded.— Possibility  that  confession  is  false 
is  reason  for  rule  excluding:  confessions 
obtained  by  threats. — People  v.  Ah  Ki,  20 
Cal.   177,   178,   180. 

As  to  threats  by  sheriff  or  deputy,  see 
par.  196,   this  note. 

184.  A  confession  extorted  by  threats  or 
resulting:  from  inducements  held  out  by 
the  officers  of  the  law  to  a  prisoner  in 
their  custody  is  not  admissible  in  evidence. 
— People  v.  Hog:e,  26  Gal.  App.  466,  143 
Pac.  1072. 

186.  When  such  a  confession  is  offered 
in  a  criminal  case  It  *l8  incumbent  on  the 
prosecution  to  lay  the  foundation  for  its 
introduction  by  preliminary  proof  showing: 
prima  facie  that  it  was  freely  and  volun- 
tarily made. — People  v.  Hog:e,  26  Gal.  App. 
466.  143  Pac.  1072. 

186.  But  the  mere  fact  that  the  defend- 
ant is  under  arrest  and  in  the  custody  of 
officers,  and  that  the  alleg:ed  confession  is 
made  in  answer  to  questions,  will  not 
authorize  the  rejection  of  such  confession, 
if  it  fairly  and  clearly  appears  that  the 
statements  of  the  defendant  were  of  a 
voluntary  nature. — People  v.  Hogre,  26  Cal. 
App.    466,    143    Pac.    1072. 

187.  There  is  no  error  in  permitting:  a 
confession  made  by  -the  defendant  to  a 
United  States  immig:ration  inspector  to  be 
introduced  in  evidence,  there  being:  nothing 
tending:  to  show  that  the  same  was  made 
under  duress  or  by  reason  of  any  induce- 
ment or  promise  held  out  to  him  as  a 
consideration  for  making:  the  same. — People 
V.  Jan  You,  26  Gal.  App.  148,  146  Pac.  63. 

188.  When  a  confession  is  offered  ag:a{nst 
a  defendant  on  trial,  and  he  objects  to  it. 
and  offers  to  prove  that  it  was  procured 
by  threats  or  promises,  or  under  such  cir- 
cumstances as  would  render  it  incompetent, 
it  is  error  to  receive  the  confession  with- 
out first  hearing:  the  proof  offered  and  rul- 
ing: upon  the  competency  of  the  confession 
as  evidence  ag:ainst  the  party  making:  it. 
— People  V.  Qibson,  28  Gal.  App.  834.  162 
Pac.    316. 

189.  It  Is  error  In  a  criminal  action  to 
refuse  to  permit  the  defendant  to  introduce 
evidence  tending  td  show  that  his  extra- 
judicial confession  was  not  free  and  volun- 
tary, before  admitting:  the  confession  itself 
in  evidence. — People  v.  Gibson,  28  Gal.  App. 
334,   162   Pac.    316. 

190.  Defendant's  statements— At  prellm- 
Innry  hearlnir,  after  having:  been  duly 
warned  by  mag:istrate  that  anything  he 
mig:ht  say  could  be  used  agrainst  him  on 
the  trial,  may  be  testified  to  by  a  person 
present  at  the  trial  and  hearing:  such  state- 
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ments,  notwithstanding  the  fact  that  such 
statements  were  duly  reduced  to  writing, 
as  reciuired  by  section  869,  ante,  and  over 
the  objection  of  the  defendant  that  the 
record  was  the  best  evidence. — People  v. 
Shortridgre.    179   Cal.    607,    177    Pac.    468. 

As   to  declaration  of  accused   persons,   in 

greneral,  see  note  1  Am.  Dec.  373. 

191.  Distinction— -Bet^Tcen  admission  and 
confessions. — A  distinction  exists,  in  legral 
contemplation,  between  admissions  and 
confessions.  A  confession,  in  criminal  law, 
is  the  voluntary  declaration  made  by  a 
person  who  has  committed  a  crime,  or  mis- 
demeanor, to  another,  of  the  agency  or 
participation  he  had  in  the  same.  The 
word  "confessions"  is  not  the  mere  equiv- 
alent of  the  words,  statements  or  declara- 
tions. The  term  "confession"  Is  restricted 
to  acknowledgment  of  guilt.  An  admission 
of  a  fact,  not  in  itself  involving  criminal 
intent,  is  not  to  be*  rejected  as  evidence, 
without  the  preliminary  proof,  merely  be- 
cause it  may,  when  connected  with  other 
facts,  tend  to  establish  guilt. — People  v. 
Ford,   26  Cal.  App.   888,   143   Pac.   1076. 

192.  As  to  confessions,  as  distinguished 
from  admissions,  see  People  v.  Strong,  30 
Cal.    161,    167,    168. 

10S.  Guilt  of  defendant — Can  not  be 
proved    by    eztm|ndicial   confessions    alone, 

or  statements  of  defendant,  without  other 
evidence  or  circumstances  tending  to  show 
commission  of  crime. — People  v.  Thrall,  60 
Cal.  416,  416.  See  People  v.  Jones,  81  Cal. 
666. 

194.  No  conviction  may  be  had  upon  the 
extrajudicial  confession  of  a  defendant  un- 
less corroborated  by  proof  aliunde  of  the 
corpus  delicti,  and  while  slight  proof  the 
corpus  delicti  has  In  many  cases  been 
properly  held  a  sufficient  basis  for  the 
admission  of  confessions,  nevertheless,  the 
confessions  and  admissions  of  the  defendant 
can  not  be  used  to  establish  any  necessary 
element  for  the  commission  of  the  crime. 
— People  V.  Vertrees,  19  Cal.  Dec.  243,  146 
Pac.   890. 

195.  SherllE  may  testify  as  to  voluntary 
declaration  made  to  him  by  prisoner. — 
People    V.    Rodundo,    44    Cal.    688,    639. 

As  to  voluntary  declarations,  see  pars. 
197-212,    this    note. 

196.  Sheriff  or  deputy,  promises  or 
threats  by. — Sheriff  or  his  deputy  declaring 
to  prisoner  for  purpose  of  procuring  con- 
fession, "It  will  be  better  for  you  to  make 
full  disclosure,"  is  such  promise  made  by 
one  in  authority  as  will  exclude  confession. 
Public  policy  absolutely  requires  rejection 
of  confessions  obtained  by  means  of  In- 
ducements held  out  by  public  officers. — 
People  v.  Barric,  49  Cal,  342,  345,  1  Am. 
Cr.   Rep.    178. 

As  to  confessions  ntade  through  hope* 
or  fears,  see  par.  182,  this  note. 

As    to    confessiona    B&ade    under    threats, 

see   pars.    183-189. 


197.  Voluntary    confessions— In    gpeneml. 

—Before  any  confession  can  be  received 
as  evidence  in  criminal  case,  it  must  be 
shown  that  it  was  voluntary. — People  v. 
Rodriguez.  10  Cal.  60,  60;  People  v.  Jim  Ti. 
32  Cal.  60,  63;  People  v.  Barric.  49  Cal. 
342,  346.  1  Am.  Cr.  Rep.  178;  People  v. 
Yeaton,  76  Cal.  416.  417.  17  Pac.  644;  People 
V.  Thompson,  84  Cal.  698,  606,  24  Pac.  384; 
People  V.  Smalling,  94  Cal.  112.  118,  29  Pac. 
421;  People  v.  Mitchell,  94  Cal.  660,  666,  29 
Pac.  1106;  People  v.  Kamaunu,  110  Cal.  609, 
612,   42  Pac.    1090. 

198.  Where  first  confession  is  Involun- 
tary, law  presumes  subsequent  confessions 
to  have  been  made  and  infiuenced  by  same 
hopes  and  fears  as  first,  and  this  presump- 
tion continues  until  it  be  affirmatively 
established  by  prosecution  that  influences 
under  which  original  confession  was  made 
had  ceased  to  operate  before  subsequent 
confession  was  made. — ^People  T.  Johnson, 
41  Cal.   452,  466. 

199.  Voluntary  confessions  of  guilt  made 
by  defendant  are  admissible  in  evidence 
against  him;  but  confessions  made  by  him 
at  other  times,  of  entirely  different  char- 
acter, are  not  admissibia  In  his  favor. — 
People  V.  Brown,  69  Cal.  S46,  S68. 

200.  Confessions  are  to  be  received  with 
great  caution;  but  when  an  admission  is 
deliberately  made  and  precisely  identified, 
the  evidence  it  affords  is  of  the  most  satis- 
factory nature. — People  ▼.  Ford,  26  Cal. 
App.  388,  143  Pac.  1076. 


201.  Same— As  to  when  eonfeaaiou  vol- 
untary^ — ^A  confession  made  by  the  accused 
after  he  had  been  informed  that  M  does 
not  have  to  make  any  statement  fs  volun- 
tary and  admissible  in  evidence  against 
him. — People  v.  Dye,  29  Cal.  App.  169,  164 
Pac.   876. 

202.  A  confession  made  by  one  accused 
of  crime  on  being  interrogated  by  police 
officers  after  his  arrest  is  admissible  In 
evidence  if  there  was  no  coercion,  improper 
Inducements  or  importunities.  —  People  v. 
Isenberg,  26  Cal.  App.  884,  14S  Pac.  791. 

203.  In  a  prosecution  for  the  crime  of 
having  set  fire  to  a  pile  of  baled  hay,  an 
admission  of  guilt  made  by  the  defendant 
to  the  officer  who  arrested  him  is  not  in- 
voluntary, because  of  the  declaration  made 
by  the  officer  to  him  that  it  was  always 
best  to  tell  the  truth,  after  the  defendant 
had  so  declared  his  intention. — People  v. 
Wilkinson,  30  Cal.  App.   473,  168  Pac.  1067. 

204.  In  a  prosecution  for  presenting  a 
false  claim  of  loss  to  a  fire  insurance  com- 
pany, voluntary  statements  in  regard  to 
his  claim,  made  by  the  defendant  in  the 
office  of  the  attorneys  for  the  insurance 
company  before  his  arrest  and  at  a  time 
when  he  understood  his  Inquisitors  had  no 
authority  to  question  him,  are  admissible 
in  evidence. — ^People  v.  Panagoit,  26  Cal. 
App.  168,  148  Pac.  70. 

206.  Where  police  officers  procure  a  con- 
fession   from    a    Chinaman,    by    persistent 
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questioning  when  he  is  apparently  frigrht- 
ened  and  unwillingr  to  answer  after  having^ 
been  arrested  for  murder,  there  being:  pres- 
ent with  him  no  interpreter  or  any  person 
of  his  own  nationality  througrh  whom  he 
may  clearly  make  known  his  disinclination 
to  speak,  or  express  underatandingly  any 
explanations  which  he  may  desire  to  give, 
the  confession  is  involuntary,  thougrh  no 
physical  force  is  used  and  no  threats  or 
promises  are  made. — People  v.  Quan  Qim 
Gow,  28  Cal.  App.  507,  138  Pac.  918. 

206.  The  fact  that  the  questioning*  was 
done  by  police  officers  presents  an  impor- 
tant item  for  consideration  in  determining: 
whether  the  admissions  extracted  were  of 
a  voluntary  character. — People  v.  Quan 
6im  Qow,  28  Cal.  App.  507,  138  Pac.  918. 

207.  The  admission  of  such  confession 
in  evidence  in  a  prosecution  for  murder 
to  prove  the  defendant,  who  made  It,  flred 
the  fatal  shot,  is  reversible  error  where 
the  case,  as  presented  to  the  jury,  without 
the  confession,  is  such  as  mig:ht  leave 
the  jury  in  doubt  as  to  whether  the  defend- 
ant committed  the  crime. — People  v.  Quan 
Qim  Gow,   23  Cal.  App.  507,  188  Pac.  918. 


Same— S«Bie— FreOTtaied     volvatary. 

— Confession  is  presumed  to  be  voluntary, 
unless  contrary  is  shown. — People  v.  Rod- 
rig:uez,  10  Cal.  50,  60;  People  v.  Garcia,  25 
Cal.  .581,  685;  People  v.  Ah  Fook.  64  Cal. 
380,    882,   1    Pac.   847. 


a09.  Same — ConfeMlom  to  district  attor- 
ney. —  Confession  of  crime  procured  by 
prosecuting:  officer,  or  one  in  official  author- 
ity over  prisoner,  by  threats  or  promises, 
is  involuntary  per  se.  Where  defendant 
was  brougrht  before  district  attorney  in 
company  with  former  employer  of  defend- 
ant, and  latter  person  said,  in  presence  of 
district  attorney,  "Brace  up,  old  man.  Tell 
the  truth  about  it,  and  it  will  be  better 
for  you,"  and  where  defendant  is  told  by 
prosecuting  officer  that  he  wanted  him  to 
tell  the  truth,  and  that  it  would  be  a  whole 
lot  better  for  him  and  everybody  concerned, 
confession  made  under  such  circumstances 
Is  not  voluntary. — People  v.  Silvers,  6  Cal. 
App.  69,  92  Pac.  506. 

210  Saate— Criterion  of  voliintnrlneiis  of 
oonfeniiloii. — Circumstances  of  each  particu- 
lar case  must  serve  as  sole  criterion  of 
whether  admissions  of  guilt  are  voluntary 
or  orherwise. — People  v.  Silvers,  6  Cal.  69, 
92  I'uc.   506. 


911.  Same— 'When  preliminary  proof  not 
neeenfuiry. — ^Proof  of  admissions  by  pris- 
oner, which,  though  they  themselves  did 
not  involve  his  guilt,  tended,  in  connertion 
with  other  facts,  to  prove  it,  is  competent 
without  preliminary  proof  that  they  were 
voluntarily  made. — People  v.  Stokes,  5  Cal. 
App.   206,   89  Pac.   997. 

212.  Evidence  of  admissions  of  defend- 
ant to  sheriff  and  district  attorney,  on 
day  after  homicide,  not  involving  any  con- 
fession of  g'uilt,  but  merely  showing  his 
want  of  recollection  concerning  matters  of 
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which  he  testified  positively  upon  the  trial, 
in  order  to  show  contradictory  statements, 
was  properly  received  without  requiring 
preliminary  proofs  of  voluntariness  of 
admissions.  —  People  v.  Webber,  149  Cal. 
325,   840,    86   Pac.   671. 

21 S.  "Waiver  of  objectlono  to  eoafesalon 
— In  ireaeral. — ^Where  district  attorney  tes- 
tified to  confession  of  defendant  as  com- 
mitting crime,  defendant  objected  that  as 
it  had  been  taken  down  in  shorthand,  and 
testimony  was  not  the  best  evidence,  and 
there  was  no  foundation  for  it,  but  after- 
wards defendant  offered  full  report  of  con- 
fession "for  all  purposes  for  which  it  may 
be  used,"  although  confession  was  inad- 
missible on  ground -'that  it  was  not  free 
and  voluntary,  defendant  by  his  action 
foreclosed  his  right  to  complain  of  ruling 
of  court  admitting  it. — People  v.  Silvers, 
6  Cal.   App.   69,    92   Pac.   506. 

See  par.  245,  this  note. 

IV.     CONSPIRACY— ACTS  AND  DECLARA- 
TIONS OF  CO-CONSPIRATORS. 

Am  to  evidence  of  eon«plracy»  see,  also, 
ante,  §  182  and  note,  post,  9  1104  and  note. 

A*  to  act  or  declaration  of  conaplrator, 
and  when  admlaalble  asralnat  co-eonaplr- 
ator,  in  general,  see  Kerr's  Cyc.  Code  Civ. 
Proc.   (2d  ed.),   9  1870  and  note. 

214.  Acts  and  declamtlons  of  each  con- 
spirator—Blade TThlle  conspiracy  ^iras  pend- 
IniT*  are  competent  evidence  upon  trial  of 
any  one  of  them.  Conspiracy  being  estab- 
lished, proof  of  acts,  confessions,  and  dec- 
larations of  any  one  of  conspirators  in 
pursuance  and  furtherance  of  criminal  en- 
terprise and  in  reference  to  it  is  competent 
evidence  against  all. — People  v.  Brown,  59 
Cal.  345,  352.  See  People  v.  Cotta,  49  Cal. 
166.   170;  People  v.  Geiger,  49  Cal.   643. 

21S«  Same— Made  after  crime  waa  fully 
accompllahed,  are  Inadmissible  against  co- 
conspirator.— People  V.  Aleck,  61  Cal.  137, 
138. 

216.  Acts  of  accomplice — Are  not  evi- 
dence viralnst  accnacd,  unless  they  consti- 
tute part  of  res  gestae,  and  occur  during 
pendency,  of  criminal  enterprise  and  are 
in  furtherance  of  its  objects. — People  v. 
Stanley,  47  Cal.  118,  118,  17  Am.  Rep.  401. 
See  People  v.  Moore,  45  Cal.  19. 

217.  Acts  of  person  Jointly  chanred— Ad- 
mlsNible. — Acts  of  person  Jointly  charged 
with  defendant,  committed  while  present 
with  defendant,  and  showing  connection, 
apart  from  any  conspiracy  between  them 
to  steal  (of  which  there  was  no  evidence), 
are  admissible  in  evidence,  as  pertinent 
and  relevant  to  issues. — People  v.  Wilson, 
66  Cal.   370.   371.  5  Pac.   624. 

21 K.  Common  deslsa — Which  la  the  en- 
Mcncc  of  conaplracy,  may  be  proven  by 
establishment  of  Independent  facts  bear- 
ing more  or  less  remotely  upon  main  cen- 
tral object,  and  tending  to  convince  mind 
reasonably  and  logically  of  existence  of 
conspiracy. — People  v.  Bentley,  75  Cal.  407, 
409,    17   Pac.    436. 
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219.  ClrcvaiHtaiitlal  evidence  In  proof  of 
coBsplracr— >ReasoB  for  rale. — As  criminal 
combinations  are  uniformly  entered  into 
In  secret,  and  hence  are  not  susceptible 
of  direct  proof,  law,  on  account  of  neces- 
sity of  case,  has  deemed  It  wise  and  proper 
that  circumstantial  evidence  of  their  exis- 
tence be  permitted. — People  v.  Bldridge,  147 
Cal.   782,   786.   82   Pac.   442,   443. 

See,    also,   pars.   161,   162,    this   note. 

220.  Conspiracy  for  commission  of  crime 
may  be  proved  by  circumstantial  evidence, 
as  well  as  by  direct  evidence. — People  v. 
Bldrldge,  147  Cal.  782.  785,  82  Pac.  442. 

221.  Conaplmcy  to  maintain  action  for 
■lander. — Conspiracy  may  be  maintained  by 
proving:  conspiracy  to*  prosecute  an  action 
without  cause,  knowing  that  no  cause  of 
action  exists;  or,  that  cause  of  action 
existing,  to  maintain  It  by  false  testimony 
or  any  other  unlawful  means. — People  v. 
Daniels,  106   Cal.   262,   267,   88   Pac.   720. 

222.  Corroboratlnip  evidence^ To  atate- 
nftcnta  of  accomplice  must  connect  prisoner 
with  offense  charged. — People  v.  Eckert,  16 
Cal.   110,   111,   118. 

As  to  neceaaity  tkat  evidence  fflven  by 
an  accomplice  ahall  be  corroborated,  see, 
post,  i  1111  and  note. 

223.  Order  of   proof— As   to   ipenerally.-* 

There  is  no  error  In  admission  against 
co-conspIrator  of  acts  and  declarations  of 
conspirators  before  proof  of  conspiracy, 
where  district  attorney  proposed  to  show 
connection  of  all  conspirators,  and  jury 
were  instructed  that  If  not  satisfied  that 
there  was  an  understanding  between  par- 
ties, then  they  should  disregard  the  evi- 
dence of  such  acts  or  declarations. — People 
V.  Stokes,  5  Cal.  App.  206,  89  Pac.  997,  998. 
See  People  v.  Fehrenbach,  102  Cal.  394,  397, 
36  Pac.  678;  People  v.  Daniels,  105  Cal. 
262,  264,  38  Pac.  720;  People  v.  Compton, 
123  Cal.  403,  408,  66  Pac.  44;  People  v. 
Donnelly,   143  Cal.   394.  898.  77  Pac.  177. 

Aa  to  order  of  proof  belns  within  the 
dliicretlon  of  trial  Judgpe,  see,  ante,  S  1093, 
note  Part  VI. 


224*  Practice— Aa  to  admission  of  evi- 
dence reiatlnir  to  conaplracy.  —  Where 
witness  testifies  to  facts  tending  to  show 
conspiracy,  and  evidence  of  conspiracy  is 
sufllcient  to  go  to  Jury,  any  statement  of 
co-conspirator  Is  admissible  against  defend- 
ant, question  of  conspiracy  after  admission 
of  testimony  being  submitted  to  Jury  with 
instruction  to  disregard  declarations  of 
co-conspirator  unless  conspiracy  was  sat- 
isfactorily proved.  —  People  v.  Collins,  64 
Cal.  298,  294,  30  Pac.  847;  People  v.  Bent- 
ley,  75  Cal.  407,  409.  17  Pac.  436;  People 
V.  Dixon,  94  Cal.  256,  257.  29  Pac.  604. 

225.  Same  —  Evidence  of  statements 
of  co-conaplrator.  made  during  life  of 
conspiracy,  are  admissible  against  other 
conspirators;  but,  after  crime  has  been 
committed,  conspiracy  is  an  accomplished 
fact.  It  is  then  thing  of  past,  and  such 
statements    of   co-censplrator    stand   in    no 


relation  to  law,  and  are  no  more  admissible 
against  defendant  than  though  he  were  a 
total  stranger  to  whole  transaction,  fur 
they  are  purest  hearsay. — People  v.  Oldham. 
Ill   Cal.   648.   653,  44  Pac.   312. 

229.  Traln-Trrecklnir  -~  Conspiracy— The 
actsy  declarations^  and  statements  auide 
by  either  of  parties  to  conspiracy  to  wrepk 
railroad  train,  made  by  either  of  parties, 
pending  commission  of  crime,  looking  to- 
ward its  consummation,  are  competent  evi- 
dence against  each  and  every  conspirator. 
— People  y.  Lrovren,  119  Cal.  88,  91,  51  Pac. 
22.  638. 

V.     OTHER  OFFENSES — EVIDENCE 
RELATING  TO. 

22T.  Admissibility  of  evidence  of  other 
oorensen— In  ireneral. — Test  of  admissibility 
of  evidence  of  other  offenses  under  one 
charge  Is  connection  between  offenses  in 
mind  of  criminal.  When  such  connection 
is  shown,  evidence  of  others  Is  admissible 
for  purpose  of  establishing  identity  in 
developing  res  gestae  or  in  making  out 
guilt  of  defendant  by  chain  of  circum- 
stances connected  with  crime  for  which  he 
is  on  trial.  If.  however,  evidence  of  an- 
other offense  serves  In  no  way  to  connect 
defendant  with  offense  for  which  he  Is  on 
trial,  it  forms  no  part  of  the  res  gestfe; 
and  all  evidence  of  distinct  offen.se.  uncon- 
nected In  character  and  purpose  with 
offense  charged,  is  inadmissible. — People  v. 
Cunningham,  66  Cal.  668,  671.  4  Pac.  1144.  6 
Id.  700,  846;  People  v.  McGIlver,  67  Cal.  55. 
56,  6  Am.  Cr.  Rep.  106.  7  Pac.  49;  People  v. 
Tipton,  73  Cal.  406.  409.  14  Pac.  894;  People 
V.  Stewart,  85  Cal.  174.  175,  24  Pac.  722; 
People  V.  Lattlmore.  86  Cal.  403,  404.  24 
Pac.  1091;  People  v.  Lane.  100  Cal.  379.  384. 
34  Pac.  856;  People  v.  Patterson,  102  Cal. 
239,  244,  36  Pac.  436;  People  v.  Tucker.  104 
Cal.  440,  442,  88  Pac.  195;  People  v.  Ebanks, 
117  Cal.  652,  668,  40  L.  R.  A.  269,  49  Pac. 
1049.  See  Gilbralth  v.  State,  41  Tex.  567, 
569. 

228.  As  a  general  rule,  the  prosecution 
is  not  only  forbidden  to  prove  another 
crime,  but  may  not  Introduce  evidence  de- 
signed merely  to  degrade  and  prejudice  the 
defendant  before  the  Jury. — People  v.  Ver- 
trees,   169  Cal.   404.  146   Pac.    890. 

229.  Proof  of  an  offense  distinct  from 
and  wholly  disconnected  with  the  particular 
crime  charged  against  a  defendant  Is  not 
admissible  in  evidence.  But  this  general 
rule  is  subject  to  certain  well-defined  ex- 
ceptions, one  of  which  is  that  evidence  of 
the  commission  of  similar  offenses,  although 
separate  and  Isolated  from  the  crime 
charged,  is  admissible  for  the  purpose  of 
showing  a  guilty  intent  whenever  in  any 
given  case  the  existence  of  such  Intent  is 
material  and  either  disputed  or  doubtful. — 
People  V.  King,  23  Cal.  App.  359,  187  Pac. 
1076. 

230.  The  admission  in  evidence  in  a  pros- 
ecution for  robbery  of  an  envelope  and  its 
incloBures,  received  by  the  constable  of  the 
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township  wherein  the  crime  was  committed 
from  a  city  chief  of  police,  which  tend  to 
show  that  the  defendant  Is  a  man  of  bad 
character,  that  he  has  several  aliases,  that 
he  has  been  convicted  of  grrand  larceny  and 
has  served  a  term  in  the  state  prison,  that 
he  has  been  previously  arrested  upon  a 
chargre  of  highway  robbery,  upon  his  trial 
for  which  the  Jury  dlsagrreed,  and  that  he 
is  well  known  to  the  police  of  such  city, 
who  have  his  criminal  record,  photogrraph 
and  BertiUon  description,  is  grossly  errone- 
ous.— People  V.  Powers,  23  Cal.  App.  447, 
138  Pac.  873. 

231.  The  objection  to  the  admission  of 
such  Incompetent  matter  in  evidence  is  not 
waived  by  a  stipulation  of  the  defendant's 
counsel  that  the  same  may  be  read  to  the 
Jury  instead  of  beingr  handed  to  them  to 
inspect  and  read  for  themselves. — People  v. 
Powers,   23  Cal.   App.   447,   188   Pac.   878. 

232.  The  error  in  the  admission  of  such 
evidence,  so  far  as  the  prior  conviction  of 
the  defendant  Is  concerned,  is  cured  by  the 
afHrmative  testimony  of  the  defendant  as 
to  such  conviction. — People  v.  Powers,  23 
Cal.    App.    447,    138    Pac.    873. 

233.  The  error  in  the  admission  of  in- 
competent evidence  as  to  the  other  portions 
of  the  inclosures  In  the  envelope  is  not 
sufflcient  to  Justify  a  reversal  of  the  Judgr- 
ment,  where  it  appears  from  the  entire 
evidence  that  there  has  been  no  mlscar- 
riagre  of  Justice  within  the  provisions  of 
section  4%  of  article  I  of  the  constitution. 
— People  V.  Powers,  28  Cal.  App.  447,  138 
Pac.  873. 

234.  While  ordinarily  evidence  of  an- 
other offense  is  not  admissible  in  a  criminal 
prosecution,  yet,  whenever  the  case  is  such 
that  the  proof  offered  In  support  of  the 
chargre  tends  also  to  prove  the  commission 
of  another  offense,  such  proof  is  admissible; 
and  the  fact  that  it  may  tend  to  prejudice 
the  defendant  in  the  minds  of  the  Jurors 
is  no  grround  for  its  exclusion. — People  v. 
Panagoit,  25  Cal.  App.   158,  148  Pac.  70. 

235.  Evidence  of  similar  transactions  be- 
tween the  defendant  and  other  persons  is 
admissible  in  a  prosecution  for  conspiracy 
to  defraud  througrh  false  representations  as 
to  the  value  of  property. — People  v.  Cory, 
26  Cal.  App.  736,   148  Pac.   582. 

286.  The  rule  that  It  Is  permissible  to 
introduce  evidence  concerning:  other  acts 
for  the  purpose  of  establishing:  a  grullty 
intention  is  inapplicable  where  the  very 
ground  upon  which  the  prosecution  relies 
for  a  conviction  is  that  the  performance 
of  the  acts  mentioned  in  the  statute  con- 
stitutes the  crime,  reg:ardles8  of  any 
fraudulent  intention. — People  v.  Dial,  28 
Cal.  App.   704,   163   Pac.   970. 

237.  Evidence  of  other  offenses  is  admis- 
sible in  a  prosecution  for  contributing:  to 
the  delinquency  of  a  minor.  —  People  v. 
Oliver.  J89  Cal.  App.  576,  156  Pac.  1005. 

2S8.  Saaie -« Evidence  rendered  adatla- 
■IMc  hr  wkat. — In  order  to  render  evidence 


of  distinct  offense  admissible.  It  must  have 
direct  tendency,  in  view  of  surrounding: 
circumstances,  to  prove  motive  or  intent 
or  other  material  fact,  and  whether  it  is 
relevant  or  not  is  question  for  court,  whoso 
duty  It  is  to  determine,  before  admitting 
such  testimony,  some  clear  connection 
between  two  offenses,  by  which  it  may  be 
logically  inferred  that  If  defendant  is 
guilty  of  one  he  Is  also  guilty  of  other. — • 
People  V.  Cook,  148  Cal.  884,  341,  88  Pac.  43. 

2811.  Same— Evldrnee  which  Im  relevant 
to  any  material  fact  in  issue  in  criminal 
case  can  not  be  excluded  because  it  may 
prejudice  defendant  by  proving  him  guilty 
gf  other  crimes  than  that  for  which  he  is 
on  trial. — People  v.  Cook,  148  Cal.  334,  341, 
83  Pac.  43.  See  People  v.  Walters,  98  Cal. 
138,  141,  32  Pac.  864;  People  v.  Lane,  101 
Cal.  613,  36  Pac.  16;  People  v.  Wilson,  117 
Cal.  688,  49  Pac.  1054;  People  v.  Valliere. 
123  Cal.  576,  56  Pac.  483;  People  v.  Brown, 
130  Cal.  591,  594,  62  Pac.  1072. 

240.  Not  admlMlble  to  show  bad  char- 
acter.— Prosecution  is  not  allowed  to  intro- 
duce evidence  of  other  offense  for  mere 
purpose  of  showing  that  defendant  is-  bad 
man,  and  therefore  more  likely  to  have 
committed  offense  than  if  he  had  borne  a 
good  character. — People  v.  Cook,  148  Cal. 
334,    841,    83    Pac.    48. 

241.  Proof  of  distinct  olfcnae— To  nhow 
motive. — When  some  distinct  offense  is  so 
connected  with  crime  charged  in  indict- 
ment that  proof  of  former  in  connection 
with  other  evidence  would  sustain  probable 
Inference  of  guilt  as  to  latter,  such  distinct 
offense  may  be  proved;  as,  for  instance,  to 
show  motive  on  part  of  defendant  to  com- 
mit crime  charged  or  Intent  with  which 
an  equivocal  act  has  been  done. — People  v. 
Cook,    148  Cal.   834.   341,   88   Pac.    43. 

242.  Prcvionn  attempt^ Of  prisoner  on 
trial  for  arson  to  set  Are  to  building  alleged 
to  have  been  burned  by  him  is  admissible, 
as  bearing  directly  upon  intent  of  prisoner 
in  subsequently  setting  fire  to  house — the 
offense  charged  in  indictment. — People  v. 
Shainwold,    51    Cal.    468.    469. 

243.  Rule  exelvdlnjr  evidence  of  distinct 
and  substantial  offense  from  that  charged 
excludes  all  evidence  of  collateral  facts 
or  those  which  are  Incapable  of  affording 
reasonable  presumption  or  inference  as  to 
principal  fact  or  matter  in  dispute. — People 
V.  Lane,  100  Cal.  179,  185.  84  "Pac.  856. 

VI.     RES    6E8T^. 
As  to  res  m9mtmt   In  ipeneral,   see   Kerr's 
Cyc.  Code  Civ.  Proc.   (2d  ed.),  §9  1850,  1870, 
subd.   7  and  notes. 

244.  Act  or  series  of  acts— As  applied  to 
crlntlnal  law. — ^Whenevef  act  or  series  of 
acts  constitute,  or  In  point  of  time  imme- 
diately accompany  and  terminate  in,  prin- 
cipal act  charged  as  an  offense  against 
accused,  from  its  inception  to  its  consum- 
mation or  flnal  completion,  or  its  prevention 
or  abandonment,  whether  on  part  of  agent 
or  wrongdoer  in  order  to  its  performance. 
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or  on  that  of  patient  or  party  wronged  in 
order  to  its  prevention,  and  whatever  may 
be  said  by  either  of  parties  during:  continu- 
ance of  transaction,  with  reference  to  it, 
includini:  herein  what  may  be  said  by  suf- 
fering: party,  though  in  absence  of  accused, 
during  continuance  of  the  action  of  latter, 
actual  or  constructive,  e.  g.  in  case  of 
flight  or  applications  for  assistance,  form 
part  of  principal  transaction,  and  may  be 
given  in  evidence  as  part  of  res  gestse  or 
particulars  of  It;  while,  on  other  hand, 
statements  n\ade  by  complaining  party, 
after  all  action  on  part  of  wrongdoer, 
actual  or  constructive,  has  ceased,  through 
completion  of  principal  act  or  other  deter- 
mination of  it  by  its  prevention  or  its 
abandonment  by  wrongdoer,  such  slb,  e.  g., 
statements  made  with  a  view  to  the  appre- 
hension of  the  offender,  do  not  form  part 
of  res  geste,  and  should  be  excluded. — 
People  v.  Ah  Lee,  60  Cal.  85,  89,  90  (quoting 
from  Cockburn,  C.  J.,  in  defense  of  his 
ruling  in  Regina  v.  Bedingfleld,  M  Cox  C.  C. 
341).  See  People  v.  Majors,  65  Cal.  138, 
142,  52  Am.  Rep.  295,  6  Am.  Cr.  Rep.  486, 
3  Pac.  597;  People  v.  Knapp,  71  Cal.  1,  3. 
4,  11  Pac.  793;  People  v.  Kalkman,  72  Cal. 
212,  215,  13  Pac.  500;  People  v.  O'Brien,  78 
Cal.  41,  45,  20  Pac.  369;  People  v.  Nelson, 
85  Cal.  421,  425,  24  Pac.  1006;  People  v. 
Wong  Ark,  96  Cal.  125,  127.  30  Pac.  1115; 
People  v.  Murphy,  146  Cal.  502,  505,  80 
Pac.  709. 

24S.  Declarations— To  Ibe  part  of  res 
g^uttt,  are  not  required  to  be  precisely  con- 
current in  point  of  time  with  principal 
fact.  If  they  spring  out  of  principal  fact. 
If  they  tend  to  explain  it,  are  voluntary 
and  specific,  and  are  made  at  time  so  near 
it  as  to  preclude  idea  of  deliberate  design 
themselves,  then  they  are  to  be  regarded 
as  contemporaneous,  and  are  admissible. — 
People  V.  Vernon,  35  Cal.  49,  51,  95  Am. 
Dec.  49. 

As  to  waiver  of  objection  to  evidence  of 
declarations,  see  par.   213,  this  note. 

2441.  Declarations  followlnfr  Injury  -— 
i^onflict  as  to  admissibility. — Considerable 
conflict  exists  upon  question  as  to  whether 
declarations  made  by  mortally  wounded 
person  immediately  after  an  assault,  and 
out  of  presence  of  his  assailant,  and  at 
such  time  and  under  such  circumstances  as 
to  preclude  idea  of  deliberate  design,  are 
admissible  in  evidence  as  part  of  res 
f^estce,  separate  and  apart  from  considera- 
tion of  character  of  such  statements  as 
dying  declarations.  In  People  v.  Vernon,  35 
Cal.  49.  51,  96  Am.  Dec.  49,  it  was  held  that 
where  declarations  were  made  to  witness 
by  deceased  while  walking  rapidly  away 
from  direction  of  defendant's  house,  and 
within  half-minute  or  not  exceeding  three- 
quarters  of  minute  after  he  had  been  mor- 
tally wounded  by  defendant,  to  effect  that 
he  had  been  shot  by  defendant,  were,  under 
circumstances,  declarations  constituting 
part  of  res  gestee,  and.  as  such,  admissible 
in   evidence,  under  rule   that  "declarations. 


to  be  part  of  res  gestee,  are  not  required 
to  be  precisely  concurrent  in  point  of  time 
with  principal  fact;  if  they  spring  out  of 
principal  transaction.  If  they  tend  to  ex- 
plain it,  are  voluntary  and  spontaneous,  and 
are  made  at  time  so  near  it  as  to  preclude 
Idea  of  deliberate  design,  then  they  are 
to  be  regarded  as  contemporaneous,  and 
are  admissible."  In  People  v.  Ah  Lee,  60 
Cal.  85,  87,  declarations  made  by  deceased 
while  running  away  from  place  where  he 
had  been  stabbed  and  shouting  "Murder," 
whereupon  "he  immediately  after"  told  wit- 
ness, "If  I  die,  you  look  after  those  men. 
Ah  Toon,  Ah  You,  and  Ung  Oon.  If  I  do 
not  die,  you  need  not  attend  to  it  at  all." 
— such  words  and  directions,  under  rule  laid 
down  by  Cockburn,  C.  J.,  in  Regina  v.  Bed- 
ingfleld, 14  Cox  C.  C.  841  (quoted  and  ap- 
proved in  this  decision)  were  inadmissible. 
In  People  v.  Wong  Ark,  96  Cal.  125,  30  Pac. 
1115,  the  views  expressed  in  People  v.  Ah 
Lee,  supra,  were  approved;  it  was  there 
held  that  statements  of  deceased,  to  effect 
that  defendant  had  shot  her,  made  while 
deceased  was  lying  on  a  porch  at  distance 
of  about  one  hundred  and  forty  yards  from 
where  shooting  took  place,  to  a  pollce- 
ofllcer  who  "had  a  conversation  with  her, 
possibly  half  a  minute  or  a  little  longer," 
were  not  admissible  as  part  of  the  res 
gestae.  In  concurring  opinion  to  these  last- 
named  cases,  rule  laid  down  in  People  v. 
Vernon,  supra,  is  discredited,  although  it 
does  not  appear  that  overturning  of  deci- 
sion in  People  v.  Vernon,  supra,  was  neces- 
sary to  decision  in  People  v.  Wong  Ark, 
supra,  this  last-named  case  being  one  relat- 
ing to  declarations  made  solely  for  purpose 
of  apprehension  of  offender.  The  question 
is,  perhaps,  an  open  one  in  this  state,  with 
leanings  of  court  away  from  rule  declared 
in  People  v.  Vernon,  supra,  but  yet  it  is 
matter  of  considerable  doubt  as  to  whether 
rule  declared  in  this  last-named  case  is 
not  supported  by  weight  of  authority,  and 
whether  such  rule  is  not  preferable  to  that 
declared  in  Regina  v.  Bedingfleld,  14  Cox 
C.  C.  341,  followed  in  later  cases  in  this 
state,  as  possessing  more  flexibility  and 
adapting  itself  more  readily  to  facts  of 
each  particular  case.  Compare  following 
cases  bearing  out  position  taken  in  People 
V.  Vernon,  supra:  People  v.  Wong  Ah  Foo, 
69  Cal.  180,  181,  10  Pac.  375.  Ga.  Monday  v. 
State.  32  Ga.  672,  79  Am.  Dec.  314;  Von 
Pollnitz  V.  State,  92  Ga.  16,  44  Am.  St.  Rep. 
72.  18  S.  E.  301.  Idaho.  State  v.  Gilbert,  8 
Idaho  346,  69  Pac.  62.  In«l.  Green  v.  State. 
154  Ind.  656,  57  N.  E.  637.  Iowa.  State  v. 
Porter,  34  Iowa  131.  Ky.  Norfleet  v.  Com- 
monwealth, 17  Ky.  L.  Rep.  1137,  33  S.  W. 
938;  Hughes  v.  Commonwealth,  19  Ky.  I^. 
Rep.  497,  41  S.  W.  294;  Shotwell  v.  Common- 
wealth, 24  Ky.  L.  Rep.  255,  68  S.  W.  408. 
La.  State  v.  Molisse,  38  La.  Ann.  381,  58  Am. 
Rep.  181.  MasM.  Commonwealth  v.  McPike, ' 
67  Mass.  (3  Cush.)  181,  50  Am.  Dec.  727; 
Commonwealth  v.  Hackett.  84  Matss.  (2  Al- 
len) 136.  Mo.  State  v.  Sloan,  47  Mo.  604; 
.^tate  V.  Banks,   10  Mo.  App.  111.     Pa.  Com-  r 
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monwealth  v,  Werntz,  161  Pa.  St.  591,  29 
Atl.  272.  Tex.  Lewis  v.  State,  29  Tex.  App. 
'201,  25  Am.  St.  Rep.  720  (where  declarations 
made  from  one-half  hour  to  one  hour  and  a 
lialf  after  deceased  had  been  wounded  were 
held,  under  the  circumstances  of  the  case, 
to  be  as  spontaneous  and  as  free  from 
deliberate  deslgrn  as  though  made  when  she 
fell  from  the  blow);  Warren  v.  State,  9 
Tex.  App.  619,  85  Am.  Rep.  745;  Johnson 
V.  State*  80  Tex.  App.  419.  28  Am.  St.  Rep. 
930;  Chalk  v.  State,  35  Tex.  Cr.  Rep.  116.  32 
S.  W.  584;  Benson  v.  State.  88  Tex.  Cr.  Rep. 
487.  48  S.  W.  627;  Fuller  v.  State  (Tex.  Cr. 
Rep.  Dec  7,  1898),  48  S.  W.  183;  Farris  v. 
State  (Texas  Cr.  Rep..  March  7,  1900),.  56 
S.  W.  886;  Neely  v.  State  (Tex.  Cr.  Rep., 
March  14,  1900),  56  S.  W.  625.  IJtak.  People 
V.  Callasrhan,  4  Utah  49,  6  Pac.  49.  Va. 
Kirby  v.  Commonwealth,  77  Va.  681,  46  Am. 
Rep.  747. 

247.  Exprenslonn  of  deeeaacd— In  homl- 
cidCii — Expressions  of  deceased  person  at 
time  he  was  shot  are  admissible  in  evidence 
as  part  of  res  geates. — People  v.  Brown, 
59  Cal.  845,  858.  See  State  v.  Porter,  34 
Iowa  181. 

248^  Statementfi  made  with  tke  Tlew  to 
apprekenstoM  of  offender*  are  1q  no  sense 
res  geatm. — People  v.  Wong  Ark,  96  Cal. 
125,  184,  80  Pac.  1116. 

249.  SmrrooMdinip  etTcvaiatancea  ^  May 
aliraya  be   shown  as    part   of   res    geatsd, — 


People   V.  Majors,   65   Cal.    138,    149,    52   Am. 
Hep.   295.  5  Am.  Cr.  Rep.   486.   3  Pac.   597. 

260.  When  competency  la  claimed  for 
offered  testimony  of  the  acts,  conduct  or 
words  of  a  party  to  a  transaction,  ex- 
pressed out  of  the  presence  of  the  other, 
on  the  grround  that  it  is  a  part  of  the  res 
gestse,  it  must  appear  that  the  transaction 
in  which  the  parties  were  engragred  had 
not  ended;  in  other  words,  that  the  actors 
had  not  ceased  in  their  performance  of 
things  which  made  up  the  total  of  the 
occurrence. — People  v.  Murphy,  28  Cal.  App. 
708,  153  Pac.  782. 

As  to  nteanlnar  of  "conTlctlon,>'  see,  post. 
S  1151,  note  pars.  4,  5. 

As  to  constitutional  provision  relatlnar  to 
treason,  see  U.  S.  constitution,  art.  Ill,  ft  8. 
11  Fed.  Stats.  Ann.  (2d  ed.),  p.  175.  1  Hen- 
ningr's  General  Laws  (2d  ed.).  p.  xxvii.  Cal. 
Const.  1879,  art.  I.  9  20.  1  Henningr's  Gen- 
eral Laws  (2d  ed.),  p.  xxxv,  providing:  for 
proof  of  treason  by  evidence  of  two  wit- 
nesses to  same  overt  act,  or  confession  in 
open  court. 

An  to  evidence  necessary  to  convict  of 
perjury,  see,  ante,  ft  118  and  note  pars. 
15-32. 

Aa  to  perjvry,  see,  ante,  ft  118  and  note. 

As  to  treason,  two  witnesses  reqnlred  to 
prove,  see,  ante,  ft  87  and  note  par.  84. 


§  1103.  EVmENOE  ON  TRIAL  FOB  TREASON.  Upon  a  trial  for  treason , 
the  defendant  can  not  be  convicted  unless  upon  the  testimony  of  two  wit- 
nesses to  the  same  overt  act,  or  upon  confession  in  open  court;  nor  can  evi- 
dence be  admitted  of  an  overt  act  not  expressly  charged  in  the  indictment  or 
information;  nor  can  the  defendant  be  convicted  unless  one  or  more  overt 
acts  be  expressly  alleged  therein. 

History:  Enacted  February  14,  1872,  founded  on  SS  371,  372  Orfminal 
Practice  Act  1851,  Stats.  1851,  p.  252;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  22. 

§  1103a.    PERJURY,  HOW  PROVED.    Perjury  must  be  proved  by  the 

testimony  of  two  witnesses,  or  of  one  witness  and  corroborating  circumstances. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  487,  act  held  unconstitutional,  see  history,  §  5 
ante;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  696. 

§1104.    EVIDENCE  ON  TRIAL  FOR  CONSPIRACY.     Upon  a  trial  for 

conspiracy,  in  a  case  where  an  overt  act  is  necessary  to  constitute  the  offense, 

the  defendant  can  not  be  convicted  unless  one  or  more  overt  acts  are  expressly 

alleged  in  the  indictment  or  information,  nor  unless  one  of  the  acts  alleged  is 

proved ;  but  overt  acts  not  alleged  may  be  given  in  evidence. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  373  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  252;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt),  p.  22. 

EVIDENCE  ON  TRIAL  FOR  CONSPIRACY.      2.  Same— Joint   preparations— Acts  and  dec- 
1.  ActR  and    declarations   of   conspirator— In  larations  of  conspirator, 

relation  to  gun.  3.  Conspiracy  defined. 
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4.  Conspiracy  as  tending  to  show  animosity. 

5.  Conversations  between  co-conspirators,  when 

a<l!ni?sible. 

6.  Declaration   of  conspirator  that  some  one 

else  13  also  conspirator,  not  admissible  to 
prove  the  fact. 

7.  Law    holds   all    parties    to    conspiracy    re- 

sponsible for  acts  of  each  conspirator. 

An  to  meaniaa:  of  **convlctloii,*'  see,  post, 
S  1151  and  note. 

Am   to    deflnltlon    of    criminal    eonapiraer, 

see,   ante,    §  182   and   note. 

As  to  evidence  of  eonaplracy  In  spedflc 
canea,  see,  ante,  S  1102  and  specific  cross- 
references. 

As  to  evidence  required  to  prove  con- 
Nplracr»  see.  ante,,  9  1S2  and  note,  9  1102  and 
note  pars.  214-226;  also  note  3  Am.  St.  Rep. 
473-492. 

As  to  eonnplracy,  Instractloa  held  not 
erroneous  in  trial  for  ntorder,  see,  ante, 
9  187,    note   pars.    389-399. 

As   to  connplracy,  klllina:  resnltlns  from« 

yce,  ante,   9  187,  note  pars.  73-82. 

As  to  preconceived  deslarn*  refusal  to 
fplve  Instructions  a»  to,  error,  ^rhen,  see, 
ante,    9  187    and   note   part  VII. 

As  to  proof  of  consplracr,  see,  ante, 
§  1093,    note   par.    64. 

Acts  and  declaratlonR  of  conspirator 
ition  to  irnn  with  which  murder 
was  committed  are  admissible  in  evidence 
agrainst  co-conspirator,  where  there*  was 
evidence  tendingr  to  show  that  within  an 
hour  of  commission  of  murder  defendant 
was  seen  in  company  with  such  co-con- 
spirator in  Immediate  vicinity  of  place  of 
murder  with  identical  gun  in  his  hands.— 
People  V.  Collins,  64  Cal.  293,  295,  30  Pac. 
847. 

2.  Same—Joint  preparations— Acts  and 
declarations  of  conspirator  are  competent 
and  material  agrainst  co-conspirator,  where 
there  was  evidence  tending  to  show  Joint 
preparations  on  part  of  both  to  kill. — Peo- 
ple V.  Lane,  101  Cal.  513,  517,  36  Pac.  16. 


S.  Conspiracy  defined. — Conspiracy  is  (in 
the  absence  of  statutory  limitation)  an 
agrreement  of  two  or  more  to  do  an  unlaw- 
ful act  or  lawful  act  hy  unlawful  means. 
— People  V.  Richards,  67  Cal.  415,  56  Am. 
Rep.  716,  6  Am.  Cr.  Rep.  112,  7  Pac.  828; 
People  V.  Daniels,  106  Cal.  262,  267,  38  Pac. 
720. 

4.  Conspiracy  as  tending  to  show  ani- 
mosity.— Conspiracy  beingr  proved  in  trial 
for  murder,  declaration  of  either  conspir- 
ator in  respect  to  assault  and  battery  would 
be  competent  evidence  agrainst  other,  as 
tending:  to  show  in  grreater  or  less  degrree 
animosity  toward  deceased. — People  v. 
Geigrer,    49  Cal.    643,    660. 

5.  Conversation  between  co  -  conspir- 
ators.— Where  defendant  and  one  E.  were 
Jointly  chargred  in  indictment  with  crime 
of  murder,  and  prosecution  called  as  wit- 
ness a  police-officer,  and  proposed  to  prove 
by  him  statement  made  by  E.  in  police- 
office,  in  presence  of  witness  and  defendant, 
on  evenlngr  followingr  killingr,  to  which  ofTer 
defendant  objected:  held,  that  where  there 
was  evidence  tending:  to  prove  that  defend- 
ant and  E.  acted  in  concert  and  were 
engagred  In  conspiracy  to  rob  deceased,  evi- 
dence of  conversation  between  E.  and  wit- 
ness  in  defendant's  presence  was  therefore 
properly  admitted. — People  v.  Cotta,  49  Cal. 
166,  169,  170. 

6.  Declaration  of  conspirator  that  some 
one  else  is  also  conspirator  does  hot  come 
within  rule  that  one  conspirator  is  bound 
by  acts  and  declarations  of  his  co-conspir- 
ator in  furtherance  of  objects  of  conspiracy. 
Fact  that  one  is  conspirator  must  be  proved 
by  competent  evidence,  and  hearsay  dec- 
larations of  others  are  not  competent  evi- 
dence.— Beatty,  C.  J.,  in  dis.  op.  People  v. 
Lovren,    119   Cal.    88.    92,    51    Pac.    22.    638. 

7.  Law  holds  each  party  to  conspiracy 
responsible  for  acts  of  each  co-conspirator 
done  in  presence  and  furtherance  of  com- 
mon design  which  extends  to  consequences 
which  mlgrht  reasonably  be  expected  to  fol- 
low from  carrying:  into  effect  unlawful 
combination. — People  v.  Collins,  64  Cal.  293, 
295,   30   Pac.    847. 


§  1105.  WHEN  BURDEN  OF  PBOOF  SHIFTS  IN  TRAILS  FOR  KUR- 
DER.  Upon  a  trial  for  murder,  the  commission  of  the  homicide  by  the  defend- 
ant being  proved,  the  burden  of  proving  circumstances  of  mitigation,  or  that 
justify  or  excuse  it,  devolves  upon  him,  unless  the  proof  on  the  part  of  the 
prosecution  tends  to  show  that  the  crime  committed  only  amounts  to  man- 
slaughter, or  that  the  defendant  was  justifiable  or  excusable. 

History:     Bhiacted  February  14,  1872,  re-enactment  of  S  87  Criminal 
Practice  Act  1850,  Stats.  1850,  pp.  232,  233. 


BURDEN  OF  PROOF— SHIFTING  IN 
TRIAL  FOR  MURDER. 

1.  As  to  construction   of  section — Appli- 

cation of  section. 

2.  Same — Not   limited   to   cases   of  self- 

defense. 
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3.  Same  -^  Burden  on  proeecution  —  Rule 

not  changed. 

4.  Same — Receiving   stolen   goods  —  Rule 

not  applicable. 

5.  Same — Qualifying  portion  of  solution — 

When   not  required  to  be  given   in 
instruction. 


Tit.  VII.  ck.  n.] 
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6.  Admission  of  killing  in  self -defense — 

Does  not  shift  burden  of  proof. 

7.  Burden  of  proof — Requirements  of  sec- 

tion. 


8,9. 
10. 
11. 
12. 
13. 
14. 

15. 
16. 

17. 

18. 

19-  26. 
27. 
28. 
29. 

30. 
31. 

32. 

33. 

34. 

35,  36. 

37. 

38. 

39. 


Same — Burden  of  proof  justifying  and 
excusing  homicide. 

Same — ^Burden  of  proof  justifying  and 
excusing  defendant's  act. 

Same — Justification,  degree  of  proof 
required. 

Same — ^Principle  of  shifting  burden  of 
proof  purely  a  creation  of  statute. 

Same — Reasonable  doubt — Proof  creat- 
V  ing,  sufficient  as  defense. 

Same — Same — Defendant  is  entitled  to 
benefit  of  evidence  offered  by  prose- 
cution. 

Examination  of  jurors — Misstatement 
of  the  law  as  to. 

Instruction  as  to  burden  of  proof,  etc. 
— Held  not  to  be  erroneous. 

Same — Held  erroneous. 

Instruction  as  to  self-defense — Error 
not  prejudicial. 

Instruction  given  in  language  of  sec- 
tion— ^Proper,  when. 

Same — Omission  of  latter  clause  of 
section  from  instruction. 

Instruction  as  to  reasonable  doubt — 
Refusal  to  give. 

Same  —  Use  of  words  **  sufficiently 
manifests''  for  words  'Hends  to 
show. ' ' 

Same — Justification  for  killing. 

Misconduct  of  jury  —  Substantial  in- 
jury. 

Order  denying  new  trial — ^When  not 
disturbed — Conflict  of  evidence. 

Prima  facie  case  of  prosecution. 

Quantum  of  proof — Establishing  guilt. 

Same — Intent  must  be  established. 

Rule  as  to  offenses  other  than  homicide. 

Rule  as  to  proof  of  insanity — Rule  de- 
clared by  supreme  court. 

Same — Words  **  Unless  defendant  can 
show,''  mean  what. 


A«  to  burden  of  proof  emut  upon  defend- 
ant to  ■ho'w  Justification  after  kllllnar, 
proved,  see.  ante,  §  187  and  note  par.  322; 
§  188  and  note  pars.  24-27;  S  197  and  note 
Part  III;  f  1102  and  note. 

An  to  bare  fear  not  sulBclent  to  JunttfT' 
killing,  see,  ante,  §  198  and  note  pars  3-5. 

As  to  evldenee  Introduced  by  pronecutlon 
tendlns  to  prove  oelf-defense,  defendant  en- 
titled to  benefit  of,  see,  ante,  9  197,  note 
par.  96. 

Aa  to  eireumstancea  of  niitliratlon»  Juatl- 
tylmm  or  excualns  homicide,  Inatruetlona  aa 
to  proof  required,  see,  ante,  ft  197,  note  Part 
IV. 


Aa  to  Juatlllcatlon  in  taklnur  life  tn  aelf- 
defense,  how  proved,  see,  ante,  9  197,  note 
pars.  92  et  seq. 

As  to  murder  in  ireneral,  see,  ante,  §  187 
and  note. 

As  to  right  of  self-defense.  Instruction 
held  not  erroneous,  see,  ante,  9  197  and  note 
pars.  188-191. 

1.  As  to  construction  of  section — Appli- 
cation of  this  section  of  code  can  not  be 
made  in  action  chSLTging  de/endant  with 
assault  with  intent  to  commit  murder;  sec- 
tion relates  only  to  cases  of  homicide. — 
People  V.  Gordon.  88  Cal.  422,  423,  26  Pac. 
602.  See  People  v.  Cheongr  Foon  Ark,  61 
Cal.  527;  People  v.  Rodrigro,  69  Cal.  601, 
605,  8  Am.  Cr.  Rep.  53,  11  Pac.  481;  People 
V.  Mize,    80  Cal.   41,  46,   22  Pac.   80. 

2.  Same—Not  limited  to  cases  of  self- 
defense. — Above  section  Is  not  applicable 
only  to  cases  where  Justification  offered  is 
that  killing:  was  in  self-defense.  It  applies 
in  any  case  where  defendant  offers  evidence 
in  mitigration  of  offense;  that  is,  to  reduce 
the  decree  of  the  crime;  or  in  Justification, 
as  that  it  was  in  self-defense  or  in  lawful 
execution  of  death  sentence;  or  in  excuse, 
as  that  it  occurred  by  accident  and  not 
desigrn. — People  v.  Grill,  261  Cal.  952,  91  Pac. 
515,  516. 

3.  Same— Burden  on  prosecution— Rule 
not  chanared. — Above  section  does  not 
chanere  rule  which  casts  on  prosecution  bur- 
den of  provingr  (beyond  reasonable  doubt) 
act  of  defendant  as  crime.  It  merely  fixes 
quantum  of  evidence  which  is  necessary 
to  overcome  proof  on  part  of  prosecution, 
which,  until  overcome,  establishes  beyond 
reasonable  doubt  iruilt  of  defendant. — Peo- 
ple V.  Rodrigro,  69  Cal.  601,  604,  8  Am.  Cr. 
Rep.  53,  11  Pac.  841;  People  v.  Knapp,  71 
Cal.  1,  9,  11  Pac.  793.  See  People  v.  Mil- 
grate,  5  Cal.  127;  People  v.  Arnold,  15  Cal. 
476;   People  v.  Hongr  Ah  Duck,  61   Cal.  387. 


4.  Same^Recelvlnir  stolen  iroods— Rule 
not  nppllcable. — Rule  stated  in  this  section 
is  not  applicable  where  defendant  is 
charged  with  feloniously  receiving:  and 
buying:  stolen  groods  for  his  own  gain  and 
profit  and  to  prevent  owner  thereof  from 
agrain  possessingr  them  under  section  496. 
ante. — People  v.  Ribolsi,  88  Cal.  492,  600,  26 
Pac.  1082. 

5.  Same  Qualifylnif  portion  of  section 
^When  not  required  to  be  given  in  Instruc- 
tion.— Where  there  is  no  evidence  tending 
to  show  that  offense  amounted  only  to 
manslaughter,  or  that  defendants  were  Jus- 
tifiable or  excusable,  instruction  need  not 
contain  latter  qualifying  portion  of  section. 
— People  V.  Ah  Kong,  49  Cal.   6,  7. 

6.  Adntlsslon  of  killing:  In  self-defense^ 
Does  not  not  shift  burden  of  proof  to  de- 
fendant, under  provisions  of  above  section, 
such  admission  not  being  a  "confession," 
and  no  inference  of  guilt  can  be  drawn 
from  it. — People  v.  Fowler,  178  Cal.  657,  174 
Pac.  892. 
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7.  Burden  of  proof— -R«qalrem«iit«  of 
aeetloii. — ^Above  section  of  code,  which 
throws  on  defendant  burden  of  proving:  cir- 
cumstances of  mitigation  or  circumstances 
that  Justify  or  excuse  klllingr  in  certain 
cases,  requires  that  proof  on  part  of  de- 
fense shall  in  some  degrree  be  strongrer  than 
proof  on  other  side,  or  in  other  words,  that 
it  must  preponderate. — People  v.  Hong:  Ah 
Duck,    61    Cal.   887,   396. 

8.  Samo^pvrden  of  proof  of  JaMlfylBs 
and  ezmslnir  bomlclde,  or  of  proving:  cir- 
cumstances which  would  lessen  gravity  of 
offense  to  manslaughter,  devolves  upon  de- 
fendant in  case  where  killing:  by  defendant 
was  clearly  established  by  people's  proof, 
no  circumstances  of  mitigation  or  Justifica- 
tion to  bring:  case  within  exception  contem- 
plated by  this  section  having:  been  shown 
in  evidence  adduced  by  prosecution. — Peo- 
ple V.  Milner,  122  Cal.  171,  178.  64  Pac.  838. 

9.  In  a  case  where  the'  killing:  by  the 
defendant  was  clearly  shown  and  was  ad- 
mitted; there  were  no  witnesses  of  the 
occurrence,  so  that  the  immediate  circum- 
stances, the  acts  of  the  decedent  and  the 
defendant  leading  up  to  and  culminating  In 
the  tragedy,  did  not  appear  in  the  case  for 
the  people,  and,  in  particular,  no  circum- 
stances of  mitigation,  excuse,  on  Justifica- 
tion appeared;  and  so  far  as  the  case  for 
the  people  was  concerned,  it  was  one 
where  the  killing  by  the  defendant  was 
shown  without  explanation  as  to  Just  how 
or  why  it  occurred.  Such  a  case  is  of  itself 
sufiflclent  to  warrant  a  verdict  of  guilty  of 
murder.  The  killing  by  the  defendant  be- 
ing shown,  the  burden  was  upon  him  to 
explain  how  it  happened  that  he  took  a 
human  life  and  to  show  any  circumstances 
of  mitigation,  excuse,  or  Justification  for 
his  act  that  might  exist.  Unless  he  met 
this  burden  to  the  extent  of  raising  a  rea- 
sonable doubt  as  to  his  being  guilty  of 
murder  as  distinguished  from  manslaughter 
or  Justifiable  homicide,  a  verdict  of  murder 
In  second  degree  was  Justified  from  the 
fact  alone  that  he  had  taken  human  life. — 
People  v.  Rodriguez,  182  Cal.  197,  187  Pac. 
428. 

10.  Same— Burden  of  proof  of  JnatlfylnK 
and  excnalnic  defendant's  act,  or  of  proving 
circumstances  which  would  lessen  gravity 
of  offense,  from  murder  to  manslaughter, 
devolves  upon  defendant  at  close  of  prose- 
cution's case,  where  required  facts  are 
proven. — People  v.  Milner,  122  Cal.  171,  178, 
64  Pac.  833. 

Am  to  preaumptlon  of  Innocence,  eontln- 
nance  of,  see,  ante,   5  1096  and  note. 

11.  Same— Jnatlflcatlon,  decree  of  proof 
required. — It  is  settled  rule  In  this  state 
that  where  commission  of  homicide  by  de- 
fendant is  proved  on  part  of  people,  and 
evidence  of  prosecution  does  not  tend  to 
prove  offense  as  manslaughter,  or  that 
homicide  was  excusable  or  Justifiable,  de- 
fendant must  prove  by  preponderance  of 
evidence  that  crime  was  only  manslaughter, 
or    that    he    was    excusable    or    Justified. — 


People  ▼.  Knapp,  71  Cal.  1,  8,  11  Pac.  798. 
See  People  v.  Hong  Ah  Duck,  61  Cal.  387; 
People  v.  Rodrigo,  69  Cal.  601.  8  Am.  Cr. 
Rep.   63,   11   Pac.   481. 


12.  Same — Principle  of  aklftlnc  burden 
of  proof  in  cases  of  homicide  is  purely  cre- 
ation of  statute,  and  must  be  limited  to 
words  of  statute.  It  is  based  upon  theory 
that  certain  presumptions  shall  take  place 
of  evidence,  and  was  not  intended  to 
change  rule  of  evidence. — People  v.  GK>rdon, 
88  Cal.  422,  424,  26  Pac.  602. 

13.  Same-^Reaaonabie  doubt^Proof  cre- 
atlnir,  aulilclent  ns  defense. — Defendant  is 
bound,  under  rule  in  this  section,  to  produce 
only  such  evidence  as  will  create  in  minds 
of  Jury  reasonable  doubt  of  his  guilt  of 
offense  charged. — People  v.  Bushton,  80  Cal. 
160,  164,  22  Pac.  127,  649;  People  v.  Boling. 
83  Cal.  380,  882,  23  Pac.  421;  People  v.  Ah 
Qee  Young,  86  Cal.  144,  146,  24  Pac.  860.  See 
People  v.  Smith.  69  Cal,  601,  607;  People  v. 
Flanagan,  60  Cal.  2,  3,  44  Am.  Rep.  52: 
People  V.  Tarm  Poi,  86  Cal.  226,  227,  24 
Pac.   998. 


14.  Same— Same — ^Defendant  la  entitled 
to  boneflt  of  evidence  offered  by  proaeeu- 
tlon,  tending  to  prove  self-defense  in  pros- 
ecution for  murder. — People  v.  Knapp,  71 
Cal.  1,  9.  11  Pac.  793. 

15.  Examination  of  Jnrora^MiBstatement 
of  la^r  as  to. — Where  the  prosecuting  at- 
torney, in  examining  Juror  on  his  voir 
dire,  misstated  the  law  as  to  the  shifting 
of  the  burden  of  proof,  it  was  held  to  be 
immaterial  as  not  prejudicial  to  defendant 
under  the  state  of  the  evidence. — ^People 
v.  Frost,  87  Cal.  App.  120,  174  Pac.   106. 

19.  Instmctlon  n»  to  burden  of  proof*  etc. 
—Held  not  to  be  erroneoua.  —  Instruction 
properly  supplementing  charge  to  Jury  in 
language  of  this  section  as  to  burden  of 
proof,  reasonable  doubt,  etc.,  held  substan- 
tially correct. — See  People  v.  Neary,  104 
Cal.  373,  378,  379.  37  Pac.  943. 

17.  Same— Held  erroneoua,  for  reason 
that  it  cast  upon  defendant  burden  of  prov- 
ing circumstances  of  mitigation  or  Justify- 
ing or  excusing  commission  of  homicide  by 
preponderance  of  evidence,  where  it  is  only 
necessary  that  defendant  should  introduce 
evidence  sufl9cient  to  raise  reasonable  doubt 
as  to  his  guilt  or  mitigating  circumstances. 
— People  v.  Elliott,  80  Cal.  296,  306,  22  Pac. 
207.  See  People  v.  Bushton,  80  Cal.  160. 
163,    166,    22   Pac.    127.    649. 

18.  Inatructlon  as  to  self-defense— Brror 
not  prejudicial. — Defendant  is  not  preju- 
diced by  erroneous  instruction  as  to  self- 
defense,  where  no  evidence  of  prosecution 
tended  to  show  that  crime  committed 
amounted  only  to  manslaughter,  or  that  it 
was  Justifiable  or  excusable,  and  where  de- 
fendant did  not  attempt  to  produce  any 
evidence  as  to  such  self-defense. — People 
V.  Worthington,  115  Cal.  242,  246.  46  Pac. 
1061. 


10.     Instruction  irlven  In  langmase  of  «e«- 
tlon,  held,   under  evidence  in   case,   proper. 
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— People  V.  Adams,  137  Cal.  580,  582.  70  Pac. 
662:  People  v.  McClure,  148  Cal.  418.  421. 
83  Pac.  487;  People  v.  Grill,  151  Cal.  592, 
91  Pac.  516,  516. 

20.  la  not  prejudicial  to  defendant. — 
People  V.  Caballero,  41  Cal.  App.  146,  182 
Pac.  321,  following  doctrine  of  People  v. 
Grill,  151  Cal.  692.  91  Pac.  616,  and  distln- 
erulshingr  People  v.  Tapia,  131  Cal.  647,  63 
Pac.  1001. 

21.  Instructions  approved  in  People  v. 
Hong:  Ah  Duck,  61  Cal.  387,  396,  and  People 
V.  Raten,  68  Cal.  421,  422,  declared  to  have 
been  based  upon  an  erroneous  construction 
of  this  section. — People  v.  Bushton,  80  Cal. 
160,   166,    22   Pac.    127,   549. 

22.  Instruction  in  langruagre  of  section 
objected  to  upon  authority  of  People  v. 
Bushton,  80  Cal.  160,  22  Pac.  127,  549,  held 
not  erroneous. — People  v.  Hawes,  98  Cal. 
648,  653,  83  Pac.  791;  People  v.  Richards, 
1   Cal.   App.   666,   572,   82   Pac.    691. 

23.  Instruction  In  langrua^e  of  section 
objected  to  upon  authority  of  People  v. 
Bushton.  80  Cal.  160,  22  Pac.  127.  649,  held, 
taken  in  connection  with  other  instructions, 
not  erroneous. — People  v.  Anderson,  106 
Cal.  32,  34,   38  Pac.   613. 

24.  Instruction  in  langruagre  of  statute 
adding  the  words  "and  this  he  [defendant] 
may  show  by  preponderance  of  evidence 
merely,"  held  erroneous,  but  not  prejudicial, 
where  there  was  nothing:  in  evidence  to 
raise  reasonable  doubt  as  to  defendant's 
guilt,  and  nothing:  to  which  erroneous  In- 
struction was  applicable. — People  v.  Smith, 
59  Cal.  601,  607,  608. 

26.  Instruction  omittingr  qualification 
contained  in  statute,  "unless  the  proof  on 
the  part  of  prosecution  tends  to  show  that 
the  crime  committed  only  amounts  to  man- 
slaugrhter,  or  that  the  defendant  was  Jus- 
tifiable or  excusable,"  is  erroneous,  for 
reason  that  these  words  are  inserted  in 
statute  as  qualification  of  rule  laid  down, 
and  must  be  deemed  to  have  effect  and 
value. — People  v.  Lemperle,  94  Cal.  45,  47, 
29  Pac.  709. 

26.  Instruction  in  langruagre  of  this  sec- 
tion is  proper,  where  Jury  are  also  told 
that  law  did  not  require  defendant  to  prove 
defense  beyond  reasonable  doubt,  or  even 
by  preponderance  of  evidence,  but  they 
should  acquit  if  reasonable  doubt  of  eruilt 
was  created  by  such  evidence. — ^People  v. 
Richards,  1  Cal.  App.   666,  572,  82  Pac.  691. 

27.  Sainc>— Omlanlon  of  latter  claoNe  of 
nectloM  from  inNtmctloB. — ^Where  important 
testimony  of  prosecution  was  sustained  by 
admission  of  defendant  that  he  had  killed 
deceased,  and  such  admissions  tended 
strongrly  to  show  "that  crime  committed 
only  amounted  to  manslaughter,  or  that 
defendant  was  justifiable  or  excusable": 
held  that  latter  portion  of  section,  qualify- 
ing clause,  was  important  and  that  instruc- 
tion should  be  qualified  in  accordance  with 
section  of  code  on  which  it  was  based. — 
People  V.   Elliott,  80   Cal.   296,   305,  22   Pac. 


207.  See  People  v.  Arnold,  16  Cal.  476; 
People  V.  Ah  Kong,  49  Cal.  7;  People  v. 
West,  49  Cal.  610;  People  v.  Smith,  59  Cal. 
601,  607;  People  v.  Langton.  67  Cal.  427, 
428,    7    Am.    Cr.    Rep.    439,    7    Pac.    843. 

28.  Instmctloii  a«  to  reanonabie  doubt'— 
Refvsai  to  sire  instruction,  to  effect  that 
"in  this  case  burden  of  proving  circum- 
stances that  Justify  killing  of  deceased  by 
defendant  does  not  rest  upon  defendant," 
held  not  erroneous,  as  it  Is  sufflclent  if 
defendant  raises  reasonable  doubt  of  his 
justification;  and  that  principle  was  fully 
stated  in  charge. — People  v.  Newcomer,  118 
Cal.  268,  271,  60  Pac.  406. 

29.  Same— Use  of  worda  <%iimelently 
■taBtfesta"   for  'worda  *tcBda   to  abow,*'   as 

used  in  code,  held  to  be  Immaterial  vari- 
ance between  language  of  instructions  and 
words  employed  in  section  of  code. — People 
v.  Flahave,  68  Cal.  251,  252. 

80.     Sanae  —  JuatllleattoB      for     killlBs. — 

Under  indictment  for  murder,  where  evi- 
dence of  prosecution  contained  nothing 
tending  to  show  that  offense  was  only  man- 
slaughter,* or  that  defendants  were  either 
justifiable  or  excusable,  held  that  instruc- 
tion given  by  court  at  request  of  pro.«»ecu- 
tlon,  charging  jury  "that,  killing  being 
shown,  law  throws  burden  of  showing  jus- 
tification or  other  excuse  of  defendants, 
devolves  upon  defense,"  though  awkward 
in  expression,  did  not  mislead  Jury,  as 
such  Instruction  could  not  have  been  well 
understood  otherwise  than  as  stating  that 
If  killing  by  defendants  was  shown,  burden 
of  proving  justification  or  excuse  was  upon 
them,  and  further,  no  injury  was  done  to 
defendant  by  omitting  qualifying  portion 
of  section  following  portion  given  in  sub- 
stance as  above. — People  v.  Ah.  Kong,  49 
Cal.   6,  7. 

31.  MiMcoBdnct  of  Jvry-^SubataBtlai  la- 
Jury. — Where  party  requests  that  there 
should  be  viewing  of  premises,  he  will  not 
be  heard  afterwards  to  object,  unless  he 
can  show  that  without  his  consent  or 
knowledge  there  had  been  some  misconduct 
in  proceeding  which  has  caused  him  sub- 
stantial injury;  nor  should  he  be  allowed 
to  use  it  voluntarily  as  means  of  entrap- 
ping opposite  party  into  mere  abstract 
errors. — People  v.  Tarm  Pol,  86  Cal.  225, 
227,  231,  24  Pac.  998. 

32.  Order  deBylBs  aew  trial— ^ITbea  Bot 
dlaturbed-^CoBlllct  Ib  cvldeBcc. — ^Where  no 
evidence  on  part  of  prosecution  tends  to 
show  that  crime  committed  amounted  only 
to  manslaughter,  or  that  act  of  defendant 
was  justifiable  or  excusable,  and  where  de- 
fendant introduced  evidence  which  tended 
to  prove  that  homicide  was  Justifiable  or 
excusable,  such  proof  simply  raised  confiict 
for  jury  to  determine,  subject  to  power 
of  court  below  to  grant  new  trial,  and 
under  such  circumstances  appellate  court 
will  not  disturb  order  denying  motion  for 
new  trial  on  ground  of  insufliciency  of  evi- 
dence.— People  v.  Forsythe,  65  Cal.  101,  103, 
3  Pac.  402. 
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38.     Prima  facie  cane  of  prosecution  can 

be  overcome  only  by  proof  of  Justification 
in  prosecution  for  murder,  established  by 
preponderance  of  evidence.  —  People  v. 
Knapp,  71  Cal.  1,  9,  11  Pac.  793. 

34.  Qaantiuu  of  proof  —  EUitabllahimc 
arnilt. — Whatever  may  be  the  effect  of  the 
above  section,  it  is  certainly  true  that  the 
people  can  not  be  under  any  greater  re- 
quirement than  that  they  prove  the  accused 
Kuilty  of  the  offense  charged  beyond  a  rea- 
sonable doubt  under  all  the  evidence. — 
IVople  V.  Byler,  36  Cal.  App.  208,  169  Pac. 
431,  following  People  v.  Ash,  44  Cal.  288. 

3a.     Same^Intent  must   be  establlalied.— 

"This  rule  ordinarily  goes  to  the  extent 
of  requiring  proof  of  guilty  intent,  or  of 
circumstances  from  which  the  Jury  may 
properly  infer  such  Intent:  but  the  first 
part  of  the  above  section  dispenses  with 
showing  as  to  intent  in  a  trial  for  murder, 
and  shifts  the  burden  of  proving  mitiga- 
tion to  the  defendant  after  the  mere  proof 
of  that  he  committed  the  homicidal  act. — 
People  V.  Byler,  35  Cal.  App.  208,  169  Pac. 
431,  following  People  v.  Jones,.  160  Cal. 
358.    370>    117   Pac.    176. 

36.  And  an  Instruction  to  the  Jury  that 
"when  the  killing  is  proved,  it  devolves 
upon  the  defendant  to  show  any  circum- 
stances in  mitigation  to  excuse  or  Justify 
the  homicide  by  evidence  on  his  part,"  con- 
forms to  the  requirements  of  the  above 
section,  and  although  inapplicable  under 
the  evidence  because  the  killing  was  denied 
by  the  defendant  and  no  mitigating  cir- 
cumstances were  offered  or  suggested  no 
possible  prejudice  could  result  to  the  de- 
fendant from  the  giving  of  such  Instruc- 
tion.— People  V.  Miller,  177  Cal.  404,  170  Pac. 
817.  applying  doctrine  in  People  v.  Tapia, 
131  Cal.  647,  63  Pac.  1001,  and  People  v. 
Wilt,  173  Cal.  483,  160  Pac.  561. 


S7.  Rale  as  to  offenaea  other  than  homi- 
cide, — As  to  crimes  other  than  homicide,  in 
respect  to  which  there  is  no  statutory  pro- 
vision similar  to  above  section,  a  different 
rule  exists;  and  held,  in  trial  of  grand  lar- 
ceny, that  it  was  error  for  court  to  refuse 
to  give  following  instruction,  requested  by 
defendant:  "The  evidence  in  a  criminal 
case  must  satisfy  Jury  to  moral  certainty, 
and  beyond  reasonable  doubt,  that  Is,  it 
must  entirely  satisfy  Jury  of  guilt  of  de- 
fendant, before  they  can  convict;  if  Jury 
are  not  entirely  satisfied,  they  should  ac- 
quit."— People  V.  Cheong  Poon  Ark,  61  Cal. 
527,  529. 

38.  Rale  as  to  proof  of  Inaanlty— -Rale 
declared  by  aapreme  coart  as  to  burden  of 
proving  insanity  by  preponderance  of  evi- 
dence (see,  ante,  9  26,  pars.  46,  47,  48,  55) 
can  not  be  held  to  have  been  overruled  by 
People  V.  Bushton,  80  Cal.  160.  22  Pac.  127, 
549,  where  defense  was  accident,  nor  by 
People  V.  Elliott,  80  Cal.  296.  22  Pac.  207. 
where  defense  was  self-defense,  in  which 
cases  court  was  dealing  entirely  with  "cir- 
cumstances" referred  to  in  this  section, 
which  mitigate  or  Justify  or  excuse  act 
done  by  sane  man  who  might  commit  crime, 
and  wliere  court's  attention  was  not  called 
in  any  way  to  condition  of  insanity. — Peo- 
ple V.  Travers,  88  Cal.  233,  239,  26  Pac. 
88:  People  v.  McNulty,  93  Cal.  427,  443,  26 
Pac.  597,  29  Pac.  61.  See  People  v.  Smith, 
59  Cal.  601,  607;  People  v.  Flanagan,  60 
Cal.  2,  3,  44  Am.  Rep.  52;  People  v.  Bushton, 
80  Cal.  160,  22  Pac.  127,  549. 

39.  Same— Words  ^'aaliMS  the  defendaat 
can  show,**  mean  unless  he  can  or  does 
show  from  whole  evidence  in  case,  whether 
introduced  by  prosecution  or  by  other 
means. — People  v.  Langton,  67  Cal.  427, 
428,  7  Am.  Cr.  Rep.  439.  7  Pac.  843. 


§  1106.  EVroBNOE  ON  A  TRIAL  FOR  BIGAMY.  Upon  a  trial  for  bigamy, 
it  is  not  necessary  to  prove  either  of  the  marriages  by  the  register,  certificate, 
or  other  record  evidence  thereof,  but  the  same  may  be  proved  by  such  evi- 
dence as  is  admissible  to  prove  a  marriage  in  other  cases;  and  when  the  second 
marriage  took  place  out  of  this  state,  proof  of  that  fact,  accompanied  with 
proof  of  cohabitation  thereafter  in  this  state,  is  sufficient  to  sustain  the  charge. 

History:  Enacted  February  14,  1872,  founded  on  §  121  Criminal 
Practice  Act  1850,  Stats.  1850,  p.  244,  as  amended  May  11,  1861,  Stats. 
1861,  p.  415. 


EVIDENCE  ON  TRIAL  FOB  BIGAMY.  6. 

1.  Editorial  note — Constitutionality  of  pro- 

vision. 7,  8. 

2.  Admissions   of   defendant,    coupled   with 

cohabitation,  proof  of  actual  marriage.  9 

3.  Common -law  rule  in  cases  of  bigamy. 

4.  Cohabitation  of  parties — ^Reputation,  etc.        jq 

5.  Circumstance  of  cohabitation — Not  in  it- 

self sufficient  to  authorize  conviction. 
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Defense  of  marriage  under  assumed 
name. 

Evidence  sufficient  to  support  charge  of 
bigamy. 

General  repute  of  marriage — May  be 
proved  in  criminal  cases. 

Marriage  by  person  under  age  of  con- 
sent—Cohabitation after  arriving  at 
proper  age. 
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11.  Marriage   under  assumed  name — Certifi- 

cate, etc. 

12.  Prosecution  must  prove  subsisting  mar- 

riage   at    time    of    offense    charged — 
Prima  facie  sufficient. 

13.  Status   of  marriage   once   proved — It   is 

presumed  to  continue. 

1.     Editorial    note  —  Conatltntlonallty    of 
proTialoB. — ^The  latter  portion  of  above  sec- 
tion,   relating:  to  proof  where   second  mar- 
riage takes  place  out  of  state,  undoubtedly 
Is,  at  most,  rule  of  evidence,  and  can  not  be 
deemed  to  extend  scope  of  section  281,  ante, 
defining:  bigramy   in   this  state.     Under  sec- 
tion  281,   ante,   second   marriagre    is   grava- 
men of  offense  of  bigamy,  and  law  does  not 
include  within  terms  of  definition  unlawful 
cohabitation    following    such    second    mar- 
riage.    This   being  so,   it  would   seem   that 
whenever    second    marriage    is    contracted, 
offense    is    then    complete,    and    is    offense 
against   state   in   which   overt   act    is   com- 
mitted  (see  cases  cited  to  section  281,  ante, 
note  pars.  2-5).     As  laws  of  state  can  have 
no  extraterritorial  force   (see,  ante,  section 
281,    note   par.   3),   provisions   such   as   that 
contained  in  this  section  can  not  alone  war- 
rant   punishment    of   offense    committed    in 
another    state.      If    this    position    were    not 
correct,     person     contracting    marriage     in 
another  state  might,  under  similar  statutes, 
be    punishable     for    the    offense     in     every 
other  state  in  which  he  might  subsequently 
reside,    and     where    proof    of    cohabitation 
is  complete.     Statute  which  contains  within 
itself  such  possibility   Is   necessarily  a  law 
which   contravenes    federal   and   state   con- 
stitutional provisions  that  person  shall  not 
be  twice  put  in  Jeopardy  for  same  offense. 
Only    adequate    remedy    against    depraved 
infringements     of    moral     code,     outraging 
public  decency  and  conscience,  would  seem 
to  be  an  amending  and  widening  of  defini- 
tion of  bigamy  under  section  281,  ante,  fol- 
lowing  law   In   this   respect   in   some   other 
states,    so    as    to    include    within    its    scope 
cohabitation    within     this     state    following 
marriage  in  another  state,  and  making  co- 
habitation   in    this    state,    following    second 
marriage,    having    a    wife     living    in     this 
state.   Irrespective   of  question   as   to   place 
where     second     marriage     was     contracted, 
separate  and  distinct  offense  against  state. 

2.     Admlanlona  of  marHave  of  defendant, 

coupled  with  cohabitation  and  repute,  are 
sufficient  to  sustain  finding  of  actual  mar- 
riage.— People  V.  Beevers,  99  Cal.  286,  287, 
289.  9  Am.  Or.  Rep.  139.  83  Pac.  844.  See  Kan. 
State  v.  Hughes,  35  Kan.  626,  57  Am.  Rep. 
195,  12  Pac.  28.  Mo.  State  v.  Gonce,  79  Mo. 
600;  State  v.  Blttick.  103  Mo.  183,  23  Am.  St. 
Rep.  869.  15  S.  W.  825.  N.  Y.  Hayes  v.  Peo- 
ple. 25  N.  T.  390,  82  Am.  Dec.  364.  S.  C. 
State  V.  Britton,  4  McC.  256. 

a.     Common-law  mlc  In  eaaea  of  btgramy. 

— Proof  of  actual  marriage,  or  at  least 
admission  of  former  marriage,  was  at  com- 
mon   law    originally    required. — People    v. 


Stokes,  71  Cal.  263,  265,  8  Am.  Cr.  Rep.  14, 
12  Pac.   71. 

4.  Cohabitation  of  partlea  — Reputation, 
etc. — Where,  in  action  for  divorce  on 
ground  of  adultery,  upon  an  alleged  biga- 
mous marriage,  where  defendant  admitted 
that  he  had  lived  with  person  whom  it  was 
alleged  he  had  married,  and  treated  as  his 
wife,  only  evidence  of  his  marriage  con- 
sisting in  fact  of  the  cohabitation  of  par- 
ties and  their  reputation  as  married  per- 
sons: held,  under  circumstances,  that  an 
actual  marriage  should  have  been  proved, 
and  that  general  rule  in  actions  of  this 
nature  that  marriage  may  be  inferred  from 
cohabitation  of  parties,  is  not  applicable. — 
Case  v.  Case,  17  Cal.  598.  600. 

6.  Circnmatance  of  cohabitation  •—  Not 
In   Itaelf  nainctent  to   avthorlse  conviction  $ 

and  no  such  modification  of  common-law 
rule  upon  that  subject  was  intended.  The 
most  that  can  be  contemplated  was  adop- 
tion* of  rule  precluding  any  necessity  for 
introduction  of  documentary  or  record  evi- 
dence, clause  providing  that  marriage  may 
be  proved  by  such  evidence  as  is  admissible 
to  prove  marriage  in  other  cases  not  being 
contrary  to  this  view. — Case  v.  Case.  17 
Cal.  598,  601,  602.  See  Graham  v.  Bennett. 
2  Cal.  503;  People  v.  Anderson,  26  Cal.  129, 
133;  White  v.  White,  82  Cal.  427,  447,  7 
L.  R.  A.  799.  23  Pac.  276;  People  v.  Hartman, 
130  Cal.  487.  490,  62  Pac.  823. 


0.  Defeniw  of  marriage  vnder  aaanmed 
name. — Defendant  charged  with  bigamy  or 
adultery  can  not,  in  this  country,  base 
defense  on  ground  that  he  or  his  wife  was 
married  under  an  assumed  name,  not  his 
or  her  real  name. — People  v.  Stokes,  71  Cal. 
263,   265.   8  Am.  Cr.  Rep.  14,  12  Pac.  71. 

7.  Evidence  avAdent  to  Mipport  charyce 
of  blffamy. — Where  couple,  both  under  age 
of  consent,  eloped,  and  secretly  agreed  that 
they  should  live  together  as  husband  and 
wife,  and  should  state  to  their  parents 
upon  their  return  to  their  home  that  they 
had  been  married  at  sea.  and  that  certifi- 
cate of  marriage  was  lost,  and  where  they 
lived  together  as  husband  and  wife  almost 
three  years  after  girl  had  arrived  at  age 
of  consent,  being  more  than  two  years  after 
defendant  had  arrived  at  age  of  consent, 
and  there  had  been  full  ratification  of  their 
prior  acts  and  agreements:  held,  that  evi- 
dence of  cohabitation  of  parties,  their  liv- 
ing together  as  husband  and  wife,  birth  of 
child  to  them,  etc..  constituted  marriage, 
sufficient  upon  which  to  base  charge  of 
bigamy,  where  defendant  had  subsequently 
contracted  marriage  with  another  person. 
— People  V.  Beevers,  99  Cal.  286,  287,  288. 
9  Am.  Cr.  Rep.  139,  33   Pac.   844. 

8.  Evidence  that  defendant  and  another 
lived  together  avowedly  as  man  and  wife 
for  many  years  is  under  our  law  evidence 
of  marriage  in  prosecution  for  bigamy 
(dictum). — People  v.  Stokes.  71  Cal.  263. 
265.   8   Am.  Cr.  Rep.   14.   12  Pac.  71. 

(I.  General  repute  of  marriaire-— May  be 
proved  In   criminal   caaea   as  in   civil    cases 
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as  tending  to  show  fact  of  marriage. — 
People  V.  Hartman,  130  Cal.  487,  490,  62 
Pac.  823.  See  Case  v.  Case,  17  Cal.  598: 
White  V.  White,  82  Cal.  427,  7  L.  R.  A.  799, 
23  Pac.  276;  People  v.  Beevers,  99  Cal.  286, 
9  Am.  Cr.  Rep.  139,  33  Pac.  844. 

10.  Maniaare  by  a  person  under  agre  of 
voniient  — >  FoUoired  by  cohabitation  after 
arriving  at  proper  ase,  is  sufficient  to  sup- 
port prosecution  for  bigamy. — People  v. 
Beevers,  99  Cal.  286,  287,  9  Am.  Cr.  Rep. 
139.  33  Pac.  844. 

11.  Marriafiire  under  aaaiinied  name— Cer- 
tificate, etc. — Where  parties  are  married  un- 
der assumed  name,  evidence  of  real  name 
does  not  contradict  certificate  which  gave 
assumed  name,  since  minister  or  other  per- 


son authorized  to  perform  ceremony  is  not 
required  to  guarantee  fact  that  persons 
married  were  married  under  their  true 
names. — People  v.  Stokes,  71  Cal.  263,  265. 
8  Am.  Cr.  Rep.  14,  12  Pac.  71. 

12.     Prosecntion     mnnt    prove     anbalntinK 
marrlaiire   at    ttme    of   offense    charnred,    but 

this  may  be  proved  prima  fade  by  evidence 
that  marriage  was  contracted. — People  v. 
Stokes,  71  Cal.  263.  266,  8  Am.  Cr.  Rep.  14, 
12  Pac.  71. 


13.  Statua  of  naarrlasre  belnir  proved — ^it 
is  preamaed  to  continue  until  death  or  di- 
vorce, and  this  presumption  can  be  over- 
come only  by  proof  of  dissolution  of  mar- 
riage.—People  V.  Stokes,  71  Cal.  263,  266, 
8  Am.  Cr.  Rep.  14,  12  Pac.  71. 


§  1107.  EVIDENOE  UPON  A  TBIAL  FOR  FOROINO  BANK  BILLS,  ETC. 
EXPERTS.  Upon  a  trial  for  forging  any  bill  or  note  purporting  to  be  the 
bill  or  note  of  an  incorporated  company  or  bank,  or  for  passing,  or  attempt- 
ing to  pass,  or  having  in  possession  with  intent  to  pass,  any  such  forged  bill 
or  note,  it  is  not  necessary  to  prove  the  incorporation  of  such  bank  or  com- 
pany by  the  charter  or  act  of  incorporation,  but  it  may  be  proved  by  general 
reputation;  and  persons  of  skill  are  competent  witnesses  to  prove  that  such 
bill  or  note  is  forged  or  counterfeited. 

History:     Elnacted  February  11,  1872,  re-enactment  of  §  79  Criminal 
Practice  Act  1850,  Stats.  1850,  p.  238. 


FORGERY  OF  BANK  BILLS,  ETC.— 
EVIDENCE. 

1.  Bank  check,  when  false  token. 

2.  Forgery   with   intent   to   defraud   corpora- 

tion— Corporation    acting    as    such    suffi- 
cient upon  issue. 

3.  Same — Forged  and  counterfeit  bank  bills, 

etc. 

4.  Instruction  as  to  bank  note  as  false  token, 

etc.,  properly  refused — Question  is  one  of 
fact. 

5.  Promissory  note  not  a  false  token. 

As  to  evidence  in  forsery  ca«e«  In  sen- 
eral«   see,  ante,    S  470  and   note   Part  V. 

An  to  fonpeiT  In  ffeneral,  see,  ante,  §  470 
and    note. 

A»  to  forKinir  telegraph  or  telephone 
mesaasea,  see,  ante,   §  474  and   note. 

Aa  to  nuikins  or  atterlnir  flctitioiin  btUaf 

etc.,  see,  ante,  §  476  and  note. 

Aa  to  paMMlns  or  reeelTlngr  forced  notea* 

see,  ante,   §  476  and  note. 

Aa  to  variance  between  information  and 
proof  in  trial  for  forgrery,  see,  ante,  §  470 
and  note  Part  VI. 

1.     Bank  check  may   be  falae   token,   and 

would  be  such  under  statute  if  drawer 
knew  when  he  gave  it,  payable  to  person 
other  than  himself,  that  he  had  neither 
funds  to  meet  It  nor  credit  In  bank  upon 
which  he  drew  It. — People  v.  Donaldson.  70 
Cal.  116,  118,  11  Pac.  681.  See  People  v. 
Gibbs,  98  Cal.  661,  664,  33  Pac.   630. 


2.  Forflrery  with  intent  to  defmvd  cor- 
poration—corporation actinir  m»  aach  aaS- 
cient  npon  laane. — ^Upon  indictment  for  for- 
grery  with  intent  to  defraud  company 
allcgred  in  indictment  to  have  been  duly 
incorporated,  etc.,  held  that  whether  or 
not  such  company  was  corporation  de  Jure 
was  not  issue  In  case,  and  that  its  acting 
as  corporation  was  sufficient. — ^People  v. 
Frank,  28  Cal.  507,  508,  519.  See  People 
v.  Hughes,  29  Cal.  257,  260;  People  v. 
Schwartz,  32  Cal.  160,  166;  People  v.  Barric, 
49  Cal.  342,  344,  1  Am.  Cr.  Rep.  178;  United 
States  V.  Amedy,  24  U.  S.  (11  Wheat.)  892, 
6  L.  ed.  502. 

3.  Same  —  Forflred  and  counterfeit  billa» 
poaaenalon  of. — Under  indictment  for  crime 
of  forgery,  consisting  of  having  in  pos- 
session, etc.,  certain  false,  forged,  and 
counterfeit  blank  and  unfinished  bank  bills, 
etc.,  in  corporation  of  company  becomes 
material  only  as  a  matter  of  description, 
and  Is  not  an  element  of  crime.  Offense 
would  be  same  whether  company  was  ac- 
tually incorporated  or  not,  so  long  as  it 
is  acting  as  corporation  and  issues  bills 
which  are  current. — People  v.  Ah  Sam,  41 
Cal.   645,   650. 

4.  Inatmctlon  to  effect  that  "a  bank 
check  is  not  false  token  within  the  statute*' 
is  properly  refused,  where  the  evidence 
tends  to  show  that  defendant  did  not  have 
money  to  meet  alleged  fraudulent  check 
or  credit  at  bank  upon  which  he  drew  it, 
which  would  warrant  any  belief  upon  his 
part  that  it  would  be  paid;  question  is  one 
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of  fact  as  to  whether  check  constitutes 
false  token  or  not. — People  v.  Donaldson, 
70  Cal.  116,  118.  11  Pac.  681. 


5.     PromUsory    note    is    not    false    token 

within     meaninsT      of     statute. — People     v. 
Gibbs,  98  Cal.  661,  664,  S3  Pac.  680. 


§1108.  ABORTION  AND  SEDUCTION,  EVIDENOE  UPON  A  TRIAL 
FOR.  Upon  a  trial  for  procuring  or  attempting  to  procure  an  abortion,  or 
aiding  or  assisting  therein,  or  for  inveigling,  enticing,  or  taking  away  an 
unmarried  female  of  previous  chaste  character,  under  the  age  of  eighteen 
years,  for  the  purpose  of  prostitution,  or  aiding  or  assisting  therein,  the 
defendant  can  not  be  convicted  upon  the  testimony  of  the  woman  upon  or 
with  whom  the  oflfense  was  committed,  unless  she  is  corroborated  by  other 
evidence. 

History:  Enacted  February  14,  1872;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  487,  act  held  unconsti- 
tutional, see  history,  §  5  ante;  amendment  re-enacted  March  21,  1905, 
8tat8.  and  Amdts.  1905,  p.  696. 

ABOBTION  AND  SEDUCTION— EVI- 
DENCE UPON  TRIAL  FOB. 

1.  As  to  construction — Section  does  not  ap- 

ply to  seduction  of  unmarried  female. 

2.  Same — Not  applicable  to  murder. 

3.  Abortion — Corroboration   of   prosecutrix. 
4,5.  Corroboration  by  circumstances — ^Use  of 

instruments — Intent. 

6.  Corroboration   as  to   particular   not   in- 

volved in  criminality  insuflScient. 

7.  Pregnancy  of  person  upon  whom  abor- 

tion performed — ^As  material  fact. 

8.  Statute  requires  corroboration  only  as  to 

necessary  elements  of  crime.    • 

9.  Testimony  of  person  upon  whom  offense 

eonmutted  —  Competent     to     establish 
fact  of  pregnacy. 


1.  As  to  conat ruction — Sectfon  does  not 
apply  to  •cductloii   of  anauirrled   female. — 

This  section  has  no  application  to  crime  of 
seducing  unmarried  female  of  previous 
chaste  character,  under  promise  of  mar- 
riage.—People  V.  Wade,  118  Cal.  672,  674, 
50  Pac.  841. 

3.  Same — J9ot  applicable  to  morder. — 
Section  has  no  application  in  a  trial  for 
murder. — People  v.  Gibson,  33  Cal.  App.  459, 
166  Pac.  685. 

8.  Abortion  —  Corroboration  9t  proaecn- 
trlx  Is  essential  to  a  valid  verdict  of  con- 
viction, nnder  the  provisions  of  the  above 
section. — ^People  v.  Gilman,  —  Cal.  App.  — , 
186  Pao.  810. 

4.  Corroboration  by  circa  miitancea,  or 
otherwise,  must  be  as  to  some  portion  of 
testlntony  which  Imputes  to  defendants 
commission  of  crime  alleged,  to  wit,  use 
of  instrument  with  Intent  to  produce  abor- 
tion.—People  ▼.   Josselyn,   39   Cal.   393,   399. 

Aa  to  corroboration  generally,  see,  post, 
11111  and  note. 

6.  It  will  be  sufficient  if  testimony  of 
woman  upon  whom  offense  was  committed 
is  corroborated  by  other  testimony  tend- 
ing to  show  an  attempt  by  defendant  to 
produce  abortion  by  any  method,  as 
crime  consists  in  attempt  to  produce  abor 


tlon;  and  though  indictment  charges  and 
witness  testifies  that  defendant  employed 
instrument  for  that  purpose,  nevertheless, 
if  it  is  shown  by  other  evidence  that  de- 
fendant had  confessed  to  an  attempt  to 
produce  abortion,  not  by  use  of  instru- 
ment, but  by  administering  particular  drug, 
this  testimony  would  not  only  have  been 
clearly  competent  as  tending  to  establislf 
criminal  intent,  but  it  would  also  have 
been  sufflclent  corroboration  of  witness  to 
bring  case  within  requirements  of  statute; 
for  although  she  would  not  have  been  cor- 
roborated with  respect  to  Instrument,  she 
would  have  been  corroborated  as  to  crim- 
inal Intent,  which  is  of  essence  of  crime. — 
People  V.  Josselyn,  89  Cal.  393.  400. 

6.  Corroboration  as  to  particnlar  not  In- 
volrlnyc  criminality^ — ^Where  there  is  not 
slightest  corroboration  of  testimony  of  wo- 
man upon  whom  offense  was  committed  that 
any  attempt  was  made  by  any  one  to  pro- 
duce abortion  or  that  miscarriage  was  re- 
sult of  any  such  effort,  it  is  not  enough 
that  witness  was  corroborated  in  some 
particular  which  involved  no  criminality  in 
defendant. — People  v.  Josselyn,  89  Cal.  393, 
399. 

7.  PreflToancy  of  person  npon  wbom 
abortion  alleged  was  performed  is  material 
fact,  and  necessary  to  be  proved  on  trial; 
in  establishing  this  fact  it  is  competent  for 
prosecution  to  prove  all  circumstances  tend- 
ing to  show  pregnancy. — People  v.  Josselyn, 
39  Cal.  ^3,  397. 

ft.  Statute  does  not  require  corroiioratingr 
Trltnesa  urith  respect  to  every  material  fact, 

but  in  respect  to  only  some  of  material 
facts  which  constitute  necessary  elements 
in  crime  alleged. — People  v.  Josselyn,  39 
Cal.  393,  400. 

9.  Testimony  of  person  upon  wbom  of- 
fense conunltted  —  Competent  to  establlsb 
pregrnancy. — Testimony  of  person  upon 
whom  offense  was  alleged  to  have  been 
committed,  to  effect  that  she  had  illicit  in- 
tercourse with  person  charged  with  defend- 
ant under  Joint  indictment,  though  not  at 
time  on  trial  with  defendant.  Is  competent 
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fi«  1109, 1110  SiCl.L.ING    LOTTERY    TICKETS — FALSE    PRETENSE.  [Pt.  II. 

and    admissible    evidence    to    establish    fact  Aa    to    lotteries,    TiolattoB    of    iirovlalonii 

of   pregnancy    In    trial    of   defendant. — Peo-        ntated  Im  aeetioii,  etc.,   see,  ante,   §S  319-326 
pie  V.  Josselyn,  39  Cal.  893,  397.  and   notes. 

§1109.  EVIDENCE  ON  A  TRIAL  FOB  SELLINO,  ETC.,  LOTTERY 
TICKETS.  Upon  a  trial  for  the  violation  of  any  of  the  provisions  of  chapter 
nine,  title  nine,  part  one  of  this  code,  it  is  not  necessary  to  prove  the  existence 
of  any  lottery  in  which  any  lottery  ticket  purports  to  have  been  issued,  or  to 
prove  the  actual  signing  of  any  such  ticket  or  share,  or  pretended  ticket  or 
share,  of  any  pretended  lottery,  nor  that  any  lottery  ticket,  share,  or  interest 
was  signed  or  issued  by  the  authority  of  any  manager,  or  of  any  person  assum- 
ing to  have  authority  as  manager ;  but  in  all  cases  proof  of  the  sale,  furnishing, 
bartering  or  procuring  of  any  ticket,  share,  or  interest  therein,  or  of  any 
instrument  purporting  to  be  ticket,  or  part  or  share  of  any  such  ticket,  is  evi- 
dence that  such  share  or  interest  was  signed  and  issued  according  to  the  pur- 
port thereof. 

History:  Enacted  February  14,  1872,  founded  upon  §  12  Act  April  24» 
1861,  Stats.  1861,  p.  231. 

§  1110.  FALSE  PRETENSES,  EVIDENCE  OF.  Upon  a  trial  for  having, 
with  an  intent  to  cheat  or  defraud  another  designedly,  by  any  false  pretense, 
obtained  the  signature  of  any  person  to  a  written  instrument,  or  having 
obtained  from  any  person  any  labor,  money,  or  property,  whether  real  or 
personal,  or  valuable  thing,  the  defendant  can  not  be  convicted  if  the  false 
pretense  was  expressed  in  language  unaccompanied  by  a  false  token  or  writ- 
ing, unless  the  pretense,  or  some  note  or  memorandum  thereof  is  in  writing, 
subscribed  by  or  in  the  handwriting  of  the  defendant,  or  unless  the  pretense 
is  proven  by  the  testimony  of  two  witnesses,  or  that  of  one  witness  and 
corroborating  circumstances;  but  this  section  does  not  apply  to  a  prosecution 
for  falsely  representing  or  personating  another,  and,  in  such  assumed  char- 
acter, marrying,  or  receiving  any  money  or  property. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  376  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  253,  as  amended  March  13,  1862, 
Stats.  1862,  p.  53;  amended  by  Code  Commission,  Act  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  487,  act  held  unconstitutional,  see  history, 
§  5  ante ;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts. 
1905,  p.  696. 

FALSE   PRETENSE— EVIDENCE    ON  1.     Acoompllce  —  Tentlmony    of  — Corrob- 

TRIAL    FOR.  nratlon — Instruction — Testimony   of  accom- 

1.  Accomplice— Testimony    of  —  Corrobora-       P^*^*^   *^*«"n  without    corroboration,    is    not 

tion--ln8truction.  sufficient    to    warrant    conviction,    and    an 

2.  (Conduct  of  defendant.  instruction  to   that  effect  is  not  erroneous. 

3.  Construction  of  section-Disbari^ent  pro-      Z'^^^F'lt  ""'   ^*''^*^^'   ^^^   ^^^'   ^^^'    ^'^^'   «^ 

ceedings.  ^^^'  ^^^' 

4.  Corroboration — Sufficiency  of.  A«  to  necesaity  for  corroboration  of  tcntl- 

5.  Conversations    and    circumstances,    when       mony   of  nccompiice,   see,    post.    §  1111    and 

proper  matters  for  consideration — Ob-  note. 

taining  money  under  false  pretenses.  2.     Conduct  of  defendant.  In   proaecution 

C.  Instruction    as    to    evidence   sufficient    to  for  obtaining  money  by  false  pretenses,  at 

convict — Not  erroneous,  when.  time    third   person    made   accusatory    state- 

7.  Proof   required   where   false   pretense   is  ment  In  presence   of  defendant  and   prose- 

oral,  cutingr    witness,     to    effect    that    defendant 

8.  Promissory    note — Ability    of    defendant       made    same    representation    to    such    third 

to  pay — False  representations,  etc.  person    as    was    basis    of    prosecution,    was 

9.  Testimony   of   owner    of   goods — Insuffi-       corroborating  circumstance,  under  this  sec- 

cient  without  corroboration.  tion. — People   v.   Smith,   3   Cal.    App.   62,    68, 

10.  Variance   substantial  —  Evidence   insuffi-       84  Pac.  445,  461. 

cient.  3.     Conatructlon   of  aectlon  —  Dlabament 
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|ir«>r««dlBir«* — The  provisions  of  the  above 
section  in  relation  to  the  character  of  proof 
required  to  convict  In  prosecution  charg:- 
ingr  false  pretenses,  are  not  applicable 
in  a  disbarment  proceeding. — In  re  Cruick- 
shank,  —  Cal.  App.  — ,  IttO  Pac.  1038. 

4.  Cor ro bora tiOB  — -  SoAclency    of.— ^In     a 

proFecutJon  of  employment  asr^nts  on  a 
charge  of  procuring  money  through  false 
pretense  by  representing  that  they  had  po- 
sitions for  persons  wanting  employment, 
the  testimony  of  one  witness  and  corrob- 
orating circumstances  sufficient  to  sustain 
conviction,  under  the  provisions  of  the 
above  section;  and  where  the  prosecuting 
witness  and  one  other  witness  testified  as 
to  the  receipt  for  the  money  by  one  of  the 
employment  agents,  together  with  evidence 
of  advertisements  Inserted  in  the  papers, 
all  these  matters  were  corroborating  evi- 
dence and  circumstances  sufficient  to  meet 
the  requirements  of  the  above  section. — 
People  V.  Haskins,  —  Cal.  App.  — ,  194  Pac. 
43,  following  doctrine  in  People  v.  Martin, 
102  Cal.  668,  664,  36  Pac.   962. 

Aa  to  Its  not  bclns  Bccessary  for  prone- 
mtloB  to  produce  corroborative  proof  re- 
paired by  tbla  acctfoB,  In  prosecution  for 
larceny  by  means  of  a  confidence  game  and 
false  pretense,  see,  ante,  S  484  and  note 
pars.  186-188. 

5.  ConveriMitloBa    and    drcnmatancca    oc- 

i'urring  at  time  of  transactions  between 
defendant  and  one  "M.,'*  maker  of  note  and 
mortgage  used  in  alleged  fraudulent  trans- 
action for  purpose  of  obtaining  money  un- 
der false  pretenses,  where  prosecution  as- 
serts that  said  "M."  was  myth,  and  that 
no  such  person  existed,  are  admissible,  as 
all  circumstances  occurring  at  time  of 
transaction  were'  proper  matters  for  con- 
sideration by  Jury. — People  v,  Olbbs,  98  Cal. 
661,  666.  83  Pac.  630. 

tt.  InatrBctton  ma  to  evidence  anflicient 
to  convlet'^-Not  erroncona  ivMcb  It  tells  the 
Jury  that  it  is  not  essential  to  conviction 
that  the  prosecuting  witness  shall  be  cor- 
roborated by  the  testimony  of  other  wit- 
nesses as  to  the  particular  acts  constituting 
the  offense:  but  that  it  is  sufficient  if  they 


believe  from  "tlt^  ^idence  and  all  other 
testimony  and  ^^»^snstances  in  proof  in 
the  case  beyond  sC*  r^f&sonable  doubt  that 
the  crime  charged  has  Jju^n  committed  by 
the  defendant. — People  .V.  JPxie.  —  Cal.  App. 
— ,  185  Pac.  1019,  distin^vC^bing  People  v. 
Nee  ten,  —  Cal.  App.  — ,  l8f  liaTa.  27. 

7.  Proof  required  \vbere*fdlae  pretenae 
la  oral. — Where  false  pretense  \s'  oral,  it 
must  be  proved  by  testimony  &f  two  wit- 
nesses, or  of  one  witness  and  corrQtfqrating 
circumstances. — People  v.  Martin.  i^^'P^l- 
658,  564,  36  Pac.  962. 

8.  Promlaaory  note— -Ability  of  defcndajtr/ 
to  pay. — ^Where  property  was  sold  and  de-"  ^ 
livered  to  defendant,  seller  taking  in  pay-  ". 
ment  therefor  an  assignment  of  note  se-  ' 
cured  by  mortgage  on  certain  real  estate 
executed  by  one  "M."  to  defendant,  where 
false  and  fraudulent  representations  were 
charged  to  have  been  made  by  defendant 
as  to  execution  and  delivery  of  note  and 
ability  of  maker  to  pay  and  as  to  value 
of  security  given:  held,  that  where  seller 
did  not  rely  upon  defendant's  statement 
as  to  title  of  land,  representation  made  by 
defendant  of  character  and  value  of  secu- 
rity was  mere  matter  of  opinion,  and  that, 
applying  test  of  this  section,  none  of  pre- 
tenses alleged  were  substantiated  so  as  to 
make  out  case  charged,  at  it  was  necessary 
for  prosecution  to  show  that  there  was  no 
such  person  as  "M.,"  that  note  and  mort- 
gage were  false  tokens,  or  to  corroborate 
testimony  of  prosecuting  witness  by  some 
other  testimony  or  by  some  note  or  mem- 
orandum written  by  defend^^nt. — People  v. 
Gibbs,  98  Cal.  661.  664,  33  Pac.  630. 

9.  TcatlmoBy  of  oinrner  of  irooda,  ob^* 
talned  by  false  pretenses,  insufficient  to 
convict  without  substantial  corroboration. 
— People  V.  Chrones,  7  Cal.  Unrep.  180,  75 
Pac.   180. 

10.  Variance  anbatantlal  —  Evidence  In- 
auAclcnt. — ^The  proof  should  correspond 
essentially  with  the  allegation  in  the  plead- 
ing, and  there  must  be  sufficient  corrob- 
oration.— People  V.  Neetens,  —  CaL  App.  — , 
184  Pac.  27. 


§1111.  CONVICTION  CAN  NOT  BE  HAD  ON  UNCOBROBORATED 
TESTIMONY  OF  ACCOMPLICE.  A  conviction  can  not  be  had  upon  the  testi- 
mony of  an  accomplice  unless  it  be  corroborated  by  such  other  evidence  as 
shall  tend  to  connect  the  defendant  with  the  commission  of  the  offense;  and 
the  corroboration  is  not  sufficient  if  it  merely  shows  the  commission  of  the 
offense  or  the  circumstances  thereof. 

An  accomplice  is  hereby  defined  as  one  who  is  liable  to  prosecution  for  the 
identical  offense  charged  against  the  defendant  on  trial  in  the  cause  in  which 
the  testimony  of  the  accomplice  is  given. 

History:  ESnacted  February  14,  1872,  founded  upon  §  375  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  252,  253;  amended  March  24,  1911, 
Stats,  and  Amdts.  1911.  p.  484;  May  22,  1915,  Stats,  and  Amdts.  1915» 
p.  760.     In  effect  August  8,  1915. 
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ACCOMPLICES — CORROBORATION   OF   TKSTIMONY   OF. 


IFt.  II. 


• 


ACCOMPL  TOES— OqJWlOBOR  ATION 
XErj5!RSAi?Y. 

.•  ••  •• 

1.  As  to  cp^BtVAction  of  section — Stat- 

ute^ntai:^  corroboration  essential. 

2.  Sam»4*iLih*endDient  of  1911. 

-      •  • 

3.  Sa^'eT^orroborating  evidence  under 

tliift' section  must  be  wfaat. 

4/^ame — Corroborating    fact    not    re- 
.••,    ,-* quired  to  prove  ultimate  fact. 

■  %  ^*<.*  Same — Legislature  has  not  said  that 
./•.'•'         witness  shall  not  be  believed. 

,  ^  '7-9.  "  Accomplice  **  —  As   to    definition 
.•*'  and  who  is  an. 

10.  Same — ^A  victim  of  extortion  is  not. 

11.  Same — As  witness — As  to  charge  to 

12.  Same — Accomplice's  connection  with 

parties. 

13, 14.  Same — Admissibility  of  testimony  of 
accomplice. 

15.  Arson — Corroborating  evidence  of. 

16.  Assault  with  intent  to  rob — Evidence 

of  condition  in  which  accomplice 
of  defendant  was  found. 

17.  Bribery — Conversation    with    accom- 

plice. 

18.  Conduct  of  the  defendant — Taken  in 

connection  with  statements. 

19.  Contempt    proceedings  —  Agreement 

to  procure  judgment. 

20.  Conviction  —  Absolutely    prohibited, 

when. 

21.  Corpus    delicti — Proved    by    accom- 

plice— Corroboration. 

22.  Corroborative     evidence  —  Deemed 

sufficient. 

23,  24.  Same — Meaning  of. 

25.  Same — Need  not  be  absolutely  con- 

vincing. 

26.  Same — Only  raising  bare  suspicion, 

fails  short. 

27.  Same — *  *  Suspicious  cirmumstances. ' ' 

28.  Corroborating  witnesses — As  to  who 

are. 

29.  Same — Must  be  pertinent  to  issue. 

30.  Corroboration    of    accomplice  —  In 

general. 

31.  Same — As  to  kinds  of. 

32-  35.  Same — Amount  of,  necessary, 

36.  Same — ^Duty  to  instruct  as  to. 

37.  Same — Eflfect  of. 

38.  Same — Extent  of  corroboration  nec- 

essary. 

39. 40.  Same  —  Same  —  The    corroborat- 
ing testimony  must  connect  what. 

41-43.  Same — Instruction  as  to. 

44-  46.  Same — Sufficiency   of  corroboration. 

47.  Same — Same — Instructions  as  to. 

48.  Same — Same — Witness  can  not  cor- 

roborate self. 

49.  Same — Separate  triaL 
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50-  52.  Same — Test  of  sufficiency. 

53.  Crime    a^jainst    nature  —  Assault    to 

commit^ — ConBent. 

54.  Defendant's  own  statements  and  ad- 

missions. 

'  55.  Same  —  Defendant  'fl     testimony     at 
trial. 

56, 57.  Dismissal  for  want  of  evidence — 
Not  admission  persons  jointly  in- 
dicted accomplices. 

58.  Distrust    of    accomplices  —  In    gen- 

eral. 

59.  Same — Instruction  as  to. 
60, 61.  Same — ^Refusal  to  instruct. 

62.  Declarations    of    conspirator — After 

object  of  conspiracy  had  been  ac- 
complished. 

63.  Dying  declarations— Section  not  ap- 

plicable to. 

64.  Evidence  consistent  with  innocence. 

65.  Exploding    dynamite  —  Insufficient 

corroborative  evidence. 

66.  Facts  admitted  by  defendant — Suffi- 

cient  corroboration,  when. 

67.  Feigned    accomplice  —  Under    above 

section. 

68,69.  Same  —  Detectives  and  informers — 
Witnesses  employed  by  the  state. 

70.  Same — ^Detectives  who  join  criminal 

organizations. 

71.  Same — Testimony  of  feigned  accom- 

plice. 

72.  Forgery — Intent  to  defraud  corpora- 

tion. 

.  73.  Same — Slight  corroboration, 

74.  Flight  of  accomplice. 

75.  Guilty  knowledge  of  defendant. 

76,  77.  Instructions — As  to  corroboration  of 
accomplice. 

78-  80.  Same  —  Distinguished  —  Use  of  the 
word  "tends." 

81.  Judge  may  direct  acquittal. 

82.  .Jury  to  determine  whether  witness 

an  accomplice. 

83.  Larceny   —  Corroborative     circum- 

stances. 

84.  Same — Evidence    of    larceny    com- 

mitted by  defendant  and  accom- 
plice. 

85.  Same — Sufficiency    of   corroboration. 

86.  Tjewd    and    lascivious    conduct    with 

child — ^Placing    girl's    hand    upon 
his  private  parts. 

87,  88.  Objection  that  witness  is  an  aceom- 
plice — ^Does  not  go  to  admissibil- 
ity. 

89.  Perjury  —  Sufficiency   of   corrobora- 

tion. 

90.  Proof  of  corpus  delicti. 
91,92.  Purpose  of  section. 

93.  Province  of  jury — Questions  of  fact. 
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94.  Same — Jury  are  to  judge  of  credi- 

bility of  witnesses. 

95.  Same — Jury  are  bound  to  consider 

all  testimony  contradictory  of  ac- 
complice. 

96.  Same — ^Jury   must   determine   issues 

in    case    in    which   accomplice    is 
witness. 

97.  Same — To    determine   sufficiency   of 

corroboration. 

98.  Question  one  for  jury,  when. 

99.  Bape   charged — ^Uncorroborated   tes- 

timony of  prosecutruc  sufficient. 

100.  Beading   section   to  jury — With   re- 

spect to  corroboration. 

101.  Beceiving  stolen  property  —  Knowl- 

edge  of  character — Testimony  of 
thieves. 

102.  Bes  gestae — Acts  of  accomplice  are 

not  evidence. 

103.  Bequirements   of  statute  —  Fulfilled 

if  there  be  any  corroborating  evi- 
dence. 

104.  Bobbery — Flight  as  insufficient  cor- 

roboration. 

105.  Bobbery  of  stage-coach — Conspiracy. 

106.  Statement  of  accomplice — When  ad- 

missible. 

107.  "Tends  to  impute ' '—Use  of. 
108, 109.  Testimony  of  accomplice. 

110.  Same  —  Instruction    held    needlessly 

prolix,  harmless.  * 

111.  Same  —  Sufficiently     corroborated^ 

when. 

112.  Same  —  Testimony    of    two    accom- 

plices, uncorroborated. 

113.  Testimony   of   witness — Said    to   bo 

corroborated,  when. 

114, 115.  Same  —  Where  there  is  more  than 
one  accomplice. 

116, 117.  Uncorroborated    testimony    of    con- 
fessed accomplice. 

118.  Victim  of  crime — Not  an  "accom- 
plice. ' ' 

1.  A*  to  eonatractioB  of  aeetloB^-Stat- 
vte  makes  corroboration  eaaentlalw — ^The 
statute  imperatively  makes  corroboration 
of  the  testimony  of  an  accomplice  an  essen- 
tial prerequisite  to  the  conviction  of  a 
defendant  where  the  crime  charged  rests 
primarily  and  solely  upon  the  testimony  of 
an  accomplice,  and  the  court  has  no  dis- 
cretion in  the  matter  but  is  bound  to  apply 
the  statute. — People  v.  Bobbins,  171  CaL 
466,  164  Pac.  317. 

As  to  imrpose  of  sectloB,  see  par.  91, 
this  note. 

2.  Sane  —  AmendincBt     of     1911. — The 

amendment  of  1911  did  not  change  the  pre- 
ezlstlns  rule  as  to  the  nature  of  the  cor- 
roborating: testimony  essential  to  warrant 
a  conviction. — People  v.  Bobbins.  171  Cal. 
466,  1S4  Pac.  317. 
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S.  Same  —  Corroborating  evidence  under 
tbia  section  mast  of  itself  and  without  aid 
of  testimony  of  accomplice  tend  in  some 
degrree  to  connect  defendant  with  commis- 
sion of  offense.  It  need  not,  of  course,  be 
sufficient  to  establish  gruilt;  for  in  that 
event  testimony  of  accomplice  would  not 
be  needed.  But  it  must  tend,  in  some  sliprht 
degrree  at  least,  to  implicate  defendant. — 
People  V.  Ames,  89  Cal.  403,  404;  People  v. 
Compton,  123  Cal.  408,  406.  56  Pac.  44. 

4.  Same— -Corroborative  fact  not  required 
to  prove  nltimate  fact. — Statute  does  not 
make  it  necessary  that  evidence  bearingr 
upon  corroborative  fact  shall  prove  ulti- 
mate fact  beyond  all  reasonable  doubt. — 
People  V.  Clougrh,  78  Cal.  848.  351,  15  Pac.  5. 

5.  Same— Lestalatare  bas  not  said  tbat 
witness  sball  be  not  beltevedi  if  uncorrob- 
orated, but  that  conviction  shall  not  be  had 
upon  his  testimony  unless  there  is  other 
evidence  tending:  to  prove  defendant's  com- 
plicity in  offense  chargred. — People  v. 
Clough.  78  Cal.  848,  853,  15  Pac.  5. 

6.  Above  section  does  not  require  that 
corroborating:  evidence  shall  be  such  as 
shall  prove  that  accomplice  has  told  truth; 
nor  does  It  declare  that  he  must  be  pre- 
sumed to  have  sworn  falsely.  It  simply 
requires  that,  in  addition  to  his  testimony, 
— however  trustworthy  that  testimony, — 
there  must,  to  Justify  conviction,  be  evi- 
dence tendingr  to  connect  defendant  with 
commission  of  offense. — People  v.  Clougrh. 
73  Cal.  348,  352.  16  Pac.   5. 

7.  ^Accomplice"  —  As  to  dieflnition  and 
who  is  an. — "Accomplice"  means  an  accom- 
plice in  the  commission  of  the  offense 
charged  and  for  which  the  defendant  is  on 
trial. — People  v.  Ruef.  14  Cal.  App.  876,  114 
Pac.  54. 

8.  An  accomplice  is  an  associate  in  com- 
mission of  crime;  a  participator  in  offense, 
whether  as  principal  or  as  accessory. — 
People  V.  Bunker,  2  Cal.  App.  197,  203,  84 
Pac.  364. 

9.  The  court  held  to  have  properly  in- 
structed the  Jury  that  "an  accomplice  Is 
one  who  wilfully  and  knowlngrly  aids,  en- 
couraRes,  or  assists  another  in  the  commis- 
sion of  crime."  Each  of  the  disjunctive 
terms  held  to  have  been  qualified  by  the 
words  "wilfully  and  knowingrly." — People 
V.  Kosta,  14  Cal.  App.  698,  112  Pac.  907. 

10.  Same— A  vlctint  of  extortion  Is  not 
an. — People  v.  Begrgrs,  178  Cal.  179,  172  Pac. 
152. 

See,  also,  par.  118,  this  note. 

11.  Same— -As  wttness—i-As  to  cbarsc  to 
Jury. — Where  trial  court  charg^es  Jury  that 
"there  is  no  evidence  In  this  case  tending: 
to  show  that  the  witness  Brown  was  an 
accomplice  in  the  commission  of  the  of- 
fense with  which  the  defendant  is  chargred." 
held  that  this  took  wholly  from  Jury  ques- 
tion whether  or  not  be  was  an  accomplice, 
and  instruction  was  erroneous,  if  there  was 
any    evidence,    however    sligrht,    tending    to 
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prove  his  complicity 
Cal.  604.  607. 

12.     Same- 
partleii,    his 

recollection, 
tion    to   tell 


•People   V.  Curlee,   53 


-Accomplice's    connection    ^vith 

conduct,  leaningrs,  prejudices, 
meand  of  knowledge,  disposi- 
truth,  motives  to  commit  per- 
jury, and  his  whole  conduct  in  short,  in 
relation  to  facts  he  professes  to  reveal 
should  be  suffered  to  be  fully 
Jury  upon  cross-examination, 
widest   latitude   should   be   al- 


and parties, 
exposed    to 
and    in    this 


lowed. — People  v.  Williams,  18  Cal.  187,  191. 


18.  Same— AdmlHHlhility  of  tCMtimony  of 
accomplice. — In  a  prosecution  for  explod- 
ing dynamite  in  a  dwellingr-house  evidence 
was  admitted  to  the  effect  that  defendant 
had  had  a  conversation  with  an  accomplice 
on  the  evening:  of  the  crime  and  shortly 
before  its  commission,  wherein  the  defend- 
ant in  effect  stated  to  the  witness  that  she 
would  hit  him  on  the  head  with  a  sledgre 
hammer  and  then  put  a  stick  of  dynamite 
under  him  and  blow  him  up.  If  he  failed 
to  explode  the  dynamite  as  she  had  di- 
rected. It  was  held  that  there  was  no  error 
In  permitting-  the  witness  to  testify  to 
thpse  statements,  for  anything:  which  the 
defendant  may  have  said  which  had  a  tend- 
ency to  show  that  she  induced  the  com- 
mission of  the  crime  chargred  agrainst  her 
was  relevant  and  material  to  the  issue. — 
People  V.  Martin,  19  Cal.  App.  295,  125  Pac. 
919. 

A  a  to  objection  that  witneaa  in  an  a(*com- 
pllco  not  going  to  admlaalblllty,  see  pars. 
87,   88,   this  note. 

14.  The  testimony  of  an  accomplice  is 
not  to  be  rejected  merely  because  he  is 
an  accomplice,  and  if  there  Is  other  evi- 
dence which  measures  up  to  the  require- 
ments of  section  1111  of  the  Penal  Code 
tending  to  connect  the  defendant  with  the 
commission  of  the  crime  charg:ed,  then  such 
testimony  is  to  be  considered  by  the  Jury 
as  is  any  other  testimony,  and  given  such 
weight  as  they  may  conclude  that  it  is 
entitled  to. — People  v.  Hoosier,  18  Cal.  App. 
Dec.    861,   142   Pac.   514. 

m.     Anion— CorroboratlniT   eTidence   of. — 

Where  defendant  was  convicted  upon  testi- 
mony of  accomplice,  and  objection  made 
that  there  was  no  sufficient  corroboration 
of  accomplice's  testimony  as  to  offense, — 
destroying  cabin  by  fire, — held  that  facts 
and  circumstances  relating  to  disputes  be- 
tween defendant  and  owner  of  cabin,  angry 
interviews,  etc.,  contradictory  statements 
made  by  defendant,  and  efforts  of  defendant 
to  get  accomplice  to  leave  that  part  of 
country,  and  letter  written  by  defendant  to 
mother  of  accomplice  to  "keep  Bill  out  of 
the  way  for  a  while,  till  the  trouble  blows 
over,"  constituted  sufficient  corroboration, 
although  such  testimony  Is  slight,  and  en- 
titled, when  standing  by  Itself,  to  but  little 
consideration. — People  v.  McLean,  84  Cal. 
480,  4  81,  482,  24  Pac.  32.  See  People  v. 
Mel  vane,  39  Cal.  614,  616;  People  v.  Clough, 
73  Cal.   348,    351,  15  Pac.  5. 
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16^  Aaaanlt  ^vith  Intent  to  rob— Evidence 
of  condition  in  whlcb  accomplice  of  defend- 
ant ivaa  found,  wounded  on  morning  after 
assault,  with  pistols  in  his  possession, 
which  were  covered  with  blood:  held,  prop- 
erly admitted,  where  there  was  evidence 
tending  to  connect  defendant  with  him,  and 
as  tending  to  show  that  accomplice  com- 
mitted assault. — People  v.  Ward,  77  Cal. 
113,  114,  19  Pac.  373. 

17.  Bribery  —  Conversation  with  accom- 
plice»  who  is  connected  with  bribing  of 
defendant  and  other  legislators,  were 
properly  admitted  In  evidence;  and  such 
evidence,  and  that  of  other  witnesses,  was 
admissible  to  trace  from  its  source  to  its 
destination  money  used  as  bribe,  and  to 
show  that  witnesses  giving  such  evidence 
were  not  accomplices. — People  v.  Bunkers, 
2  Cal.  App.  197,  207,  84  Pac.  364. 

18.  Conduct  of  tbe  defendant — ^Taken  in 
connection  witb  atatementa  and  declara- 
tions made  to  third  parties,  held  sufficient 
to  furnish  corroborating  evidence  contem- 
plated by  law. — People  v.  Martin,  102  Cal. 
558,  565,  36  Pac.  952. 

19.  Contempt  proceedlngni  —  Agirreement 
to  procure  Judmnent. — Where  defendant, 
knowing  of  Judgment  rendered  in  supreme 
court  in  favor  of  B.,  proposed  to  B.,  for 
consideration,  to  use  his  influence  with 
court  to  procure  such  Judgment,  B.  not 
knowing  that  Judgment  had  been  so  ren- 
dered, B.  supposing  defendant  could  be 
instrumental  in  procuring  such  Judgment: 
held,  that  defendant  could  not  be  con- 
victed of  contempt  upon  uncorroborated 
testimony  of  B.,  latter  being  self-confessed 
accomplice  lit  arrangement. — In  re  Buck- 
ley, 69  Cal.  1,  3,  10  Pac.  69. 

ao.  Conviction  — -  Abaolutely  proiilbited« 
when. — ^Under  this  code  there  Is  no  advis- 
ory discretion  In  Judge,  but  conviction  on 
uncorroborated  testimony  of  accomplice  is 
absolutely  prohibited. — United  States  v. 
Hinz,   35   Fed.   272,   278. 

21.  Corpus  delicti  —  Proved  by  accom- 
plice—Corroboration  may  be  furnished  by 
the  confession  of  the  defendant. — People  v. 
Tobin,  39  Cal.  App.  76,  179  Pac.  443. 

Aa  to  proof  of  corpus  delicti,  see  par,  90, 
this  note. 

22.  Corroborative  evidence— Deemed  suf- 
ficient as  supplementing  testimony  of  ac- 
complice, but  case  reversed  on  other 
grounds. — People  v.  Lynch,  122  Cal.  601, 
502.   55   Pac.    248. 

23.  Same— Meaning  of. — ^Where  instruc- 
tion was  proposed  by  defendant  that  "by 
corroborative  evidence  is  meant  additional 
evidence  of  a  different  character  to  the 
same  point,"  held  that  defendant  was 
plainly  within  his  right  in  asking  such 
instruction,  and  that  Jury  should  be  told 
what  corroborative  evidence  is,  as  mem- 
bers of  Jury  might  be  in  excusable  Igno- 
rance of  legal  deflnition  of  corroborative 
evidence  and  yet  possess  intelligence 
enough    to    comprehend    what    was    meant 
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when  told  that  it  was  additional  evidence 
of  different  character  to  same  point. — Peo- 
ple ▼.  Sternbergr,  111  Cal.  11,  14,  43  Pac.  201. 

24.  Before  it  can  be  concluded  that  ver- 
dict must  fail  for  want  of  corroboration 
of  admitted  accomplices,  it  must  appear 
without  substantial  conflict  that  all  wit- 
nesses for  prosecution  were  participes 
criminis,  and  where  there  is  conflicting:  evi- 
dence on  that  question,  it  must  be  assumed, 
in  support  of  verdict,  that  jury  found  to 
the  contrary,  and  had  right  to  view  other 
testimony  as  corroborative  of  the  testimony 
of  Buch  admitted  accomplice. — People  v. 
Bunkers,  2  Cal.  App.  197,  205,  84  Pac.  364. 

20.  SaiDfte— Nee4i  not  be  absolutely  con- 
TlneteiT*  —  While  corroborating  evidence 
must  create  more  than  mere  suspicion  of 
commission  of  offense,  yet  it  is  not  re- 
quired to  be  absolutely  convincing,  and 
need  not  extend  to  every  fact  and  detail 
brought  out  by  testimony  of  accomplices; 
but  it  Is  sufficient  if,  standing  alone,  at 
times  It  connects  defendant  with  crime. — 
People  ▼.  Bunkers,  2  Cal.  App.  197,  205,  84 
Pac.  S64. 

26.  Same— Only  mf«inir  bare  Hvsplcton, 
falln  abort  of  such  corroboration  as  can  be 
safely  relied  upon  to  support  conviction 
under  this  section. — People  v.  Koening,  99 
Cal.  574,  676.  34  Pac.  238.  See  People  v. 
Ames,  89  Cal.  403;  People  v.  Thompson,  50 
Cal.  480;  People,  v.  Main,  114  Cal.  632,  46 
Pac.  612;  People  v.  Hoagland,  138  Cal.  338. 
341,  71  Pac.  359;  People  v.  Morton,  139  Cal. 
719,  727,  78  Pac.  609. 

37.     Same— ^Saapicloiia    etrcnmiitancea.'' — 

It  requires  something  more  tangible  than 
suspicious  circumstances  connected  with 
other  transactions  to  justify  giving  an  in- 
struction to  effect  that  if  jury  believe  from 
evidence  that  certain  witness  was  accom- 
plice of  defendant  in  embezzling  money 
mentioned  in  Information  that  no  convic- 
tion could  be  had  on  his  testimony,  unless 
corroborated,  etc.,  and  instructions  asked 
accordingly  may  be  refused  if  there  is  no 
evidence  except  mere  suspicious  circum- 
stances on  which  to  predicate  same. — Peo- 
ple V.  Ward.  134  Cal.  301,  310.  66  Pac.  372. 

28w  Corroboratlnfr  wltnenaew — An  to  wbo 
arc. — Witnesses  who  did  not  suggest,  ad- 
vise, or  encourage  commission  of  offense, 
and  had  no  criminal  intent,  who  engaged 
in  scheme  merely  to  detect,  expose,  and 
punish  crime,  are  not  partakers  of  crime, 
and  may  be  properly  considered  as  corrob- 
orating witnesses. — People  v.  Bunkers,  2 
Cal.  App.  197,  204,  84  Pac.  364. 

29.  Same— Mvat  be  pertinent  to  iRHne. — 
Corroboration  of  accomplice  required  by 
law  in  order  to  warrant  conviction  upon 
his  testimony  must  tend  pertinently  to  con- 
nect accused  with  offense.  Corroboration 
as  to  matter  having  no  tendency  In  this 
direction,  however  thorough  and  complete, 
will  not  suffice. — People  v.  Morton,  139  Cal. 
719,  724.  73  Pac.  609.  quoting  and  approving 
rule  laid  down  In  Welden  v.  State,  10  Tex. 
App.  400. 


30.  Corroboration  of  accomplice— 'In  gen- 
eral.— Wliere,  in  a  prosectulon  under  sec- 
tion 165,  Penal  Code,  the  question  is  as  to 
whether  the  testimony  of  an  accomplice, 
the  agent  who  offers  and  who  gives  the 
bribe  in  question,  is  corroborated,  It  is  held 
that  while  such  corroboration  need  be  but 
slight,  it  must  be  independent  of  the  testi- 
mony of  the  accomplice  and  tend  to  incul- 
pate the  defendant  with  the  commission  of 
the  crime. — People  v.  Coffey,  161  Cal.  452, 
119  Pac.  901. 

Aa  to  conviction  on  accomplice  teatintony, 

see  notes,  71  Am.  Dec.  671;  34  Am.  Rep.  48; 
98  Am.  St.  Rep.  158. 

SI.  Same— Aa  to  kinds  of. — Corrobora- 
tion required  by  the  section  may  be  made 
by  circumstantial  as  well  as  direct  evi- 
dence.— People  V.  Blunkall,  31  Cal.  App.  778, 
161  Pac.  997. 

8a.     Same— Amount     of,     ncccaaary^-^ec- 

tlon  1111  of  the  Penal  Code  explicitly  de- 
clares that  a  conviction  can  not  be  had  on 
the  testimony  of  an  accomplice  unless  he 
is  corroborated  by  other  evidence  which 
tends  to  connect  the  defendant  with  the 
commission  of  the  offense,  and  the  corrob- 
oration is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense  or  the  cir- 
cumstances thereof. — People  v.  Bobbins, 
171  Cal.  466,  154  Pac.  817. 

33.  It  is  necessary  that  the  evidence  cor- 
roborating an  accomplice  shall  connect  or 
tend  to  connect  the  defendant  with  the 
commission  of  the  crime;  such  evidence  is 
insufficient  where  it  merely  casts  a  sus- 
picion upon  the  accused. — People  v.  Rob- 
bins,  171  Cal.  466,  154  Pac.  317. 

34.  Proofs  of  mere  suspicious  circum- 
stances and  of  opportunity  to  commit  a 
crime  are  never  sufficient  to  Justify  a  con- 
viction upon  the  testimony  of  an  accom- 
plice.— People  V.  Robbins,  171  Cal.  466,  154 
Pac.   317. 

35.  Under  section  1111  of  the  Penal  Code, 
providing  a  conviction  can  not  be  had  upon 
the  testimony  of  an  accomplice  unless  cor- 
roborated, if  there  be  some  independent 
evidence  fairly  tending  to  connect  the  de- 
fendant with  the  commission  of  the  crime, 
the  corroboration  is  sufficient. — People  v. 
Blunkall,  31  Cal.  App.  778,  161   Pac.   997. 

36.  Same  — -  Dnty  to  inatmct  aa  to. — 
Where  the  witnesses  testifying  are  accom- 
plices it  becomes  the  court's  duty  to  charge 
the  jury  not  only  that  the  testimony  should 
be  corroborated  but  also  to  Instruct  plainly 
that  those  giving  the  most  damaging  testi- 
mony came  within  the  rule  of  this  section, 
and  were  accomplices  to  the  crime  charged 
or  in  separate  offenses  attempted  to  be 
shown  in  corroboration  of  the  main  accusa- 
tion.— People  V.  Southwell,  28  Cal.  App.  430, 
152  Pac.  939. 

37.  Same  —  Effect  of.— -The  rule  here 
stated  that  a  conviction  can  not  be  had 
upon  the  uncorroborated  testimony  of  an 
accomplice  does  not  go  to  its  admissibility 
but  only  to  Its  effect. — People  v.  Barnno- 
vlch,  16  Cal.  App.  430.  117  Pac.  572. 
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88.  Same— 'Bxtent  of  coiroboratlon  mec- 
esaary. — The  law  does  not  require  that  the 
evidence  necessary  to  corroborate  the  testi- 
mony of  an  accomplice  shall  tend  to  es- 
tablish the  precise  facts  testified  to  by 
such  accomplice;  and  strongr  corroborative 
evidence  is  not  necessary  to  support  a 
Judg-ment  of  conviction  founded  on  the  tes- 
timony of  an  accomplice.  Even  thougrh  the 
circumstances  constitutlner  the  evidence  of- 
fered and  received  In  corroboration  of  the 
testimony  of  an  accomplice  be  slight,  such 
evidence  is  nevertheless  sufficient  to  meet 
the  requirements  of  the  law  if  it  tends  to 
connect  the  accused  with  the  commission 
of  the  offense. — People  v.  Martin,  19  Cal. 
App.   295,   125  Pac.   919. 

30.  Same— Same— -The  corroboratlnir  tea- 
tlmoay,  while  it  must  connect  the  defend- 
ant with  the  commission  of  the  crime,  need 
not  be  such  as  to  be  sufficient  when  stand- 
Ins  alone,  nor  need  not  extend  to  every 
detail  of  the  testimony  of  the  accomplice. 
— People  V.  Garwood,  11  Cal.  App.  €65,  667. 
106  Pac.  lis. 

40.  The  independent  evidence  to  corrobo- 
rate an  accomplice  need  not  be  sufficient  to 
establish  the  gruilt  of  the  defendant  irre- 
spective of  the  testimony  of  the  accomplice. 
It  is  only  necessary  that  It  tend  to  implicate 
the  defendant  and  connect  him  with  the 
transaction  and  the  crime. — People  v.  Leav- 
ens, 12  Cal.  App.  18»  188,  106  Pac.   1103. 

41*  Same  — -  Inatmctlona  aa  to.  —  Where, 
upon  the  trial  of  a  city  marshal  chargred 
with  receiviner  a  bribe  upon  the  under- 
standing: andr  agrreement  that  he  would 
not  arrest  certain  women  of  ill-repute,  all 
of  the  witnesses  who  testified  to  the  pay- 
ment of  the  bribe  money  were  shown  to 
be  accomplices,  and  the  corroboratiner  evi- 
dence of  sligbt  character,  it  is  prejudicial 
error  to  refuse  to  Instruct  the  jury  that 
not  only  the  witness  who  collected  and 
paid  the  money  was  an  accomplice,  but 
that  the  women  from  whom  the  money 
was  collected  and  who  also  testified,  were 
also  accomplices. — People  v.  Southwell,  28 
Cal.    App.   480,   162   Pac.   939. 

42.  An  instruction  that  "while  corrobo- 
ratingr  evidence  must  create  more  than  a 
mere  suspicion  it  Is  not  required  that  it 
be  of  itself  sufficient  to  convict,  nor  need 
It  extend  to  every  fact  and  detail  covered 
by  the  statements  of  the  accomplice.  It  Is 
sufficient  if.  standing:  alone,  it  tends  to  con- 
nect the  defendants  with  the  crime.  It  Is 
sufficient  if  it  tends  to  connect  the  defend- 
ants with  the  commission  of  the  offense, 
thoug:h  of  itself,  standing:  alone,  it  would 
be  entitled  to  but  little  weight,"  is  proper. 
— People  V.  Blunkall,  81  Cal.  App.  778,  161 
Pac.  997. 

43.  A  refusal  to  Instruct  as  to  the  value 
of  testimony  of  an  accomplice  Is  not  re- 
versible error. — ^Dig:g:s  v.  United  States,  220 
Fed.  645. 

44.  Same— SnlBctency  of  eorroboratlon. 
— In  a  prosecution  for  exploding:  dynamite 
in  a  dwelling:  house,  the  circumstance  that 


a  newspaper  containing:  the  handwriting:  of 
the  defendant  was  found  at  the  scene  of 
the  crime  shortly  after  the  explosion  may 
not  have  been  entitled  to  any  weight  as 
a  piece  of  evidence;  but  when  considered 
in  conjunction  with  the  defendant's  denial 
of  all  previous  knowledg:e  of  the  hand- 
writing: thereon,  it  has  a  strong:  tendency 
to  show  a  consciousness  of  guilt  on  the 
part  of  defendant;  and  to  that  extent 
tended  to  connect  the  defendant  with  the 
commission  of  the  crime,  and  to  thereby 
corroborate  the  testimony  of  an  accomplice 
that.  Just  previous  to  the  commission  of 
the  crime,  he  wrapped  the  dynamite  which 
caused  the  explosion  in  a  copy  of  the  same 
newspaper,  at  the  direction  of  defendant. — 
People  V.  Martin,  19  Cal.  App.  295,  126  Pac. 
919. 

45.  In  a  prosecution  for  murder  in  pro- 
curing: an  abortion,  evidence  held  sufficient 
to  show  the  husband  to  be  an  accomplice. 
— People  V.  Brewer,  19  Cal.  App.  742,  127 
Pac.    808. 

46.  CorroboratloB  avAeleat  where  wit- 
ness testified  that  accused  borrowed  his 
typewriter  to  aid  in  the  forgery  complained 
of,  where  the  same  typewriter  was  pro- 
duced in  court  at  the  trial  and  an  exemplar 
of  the  typewriting  found  upon  the  forged 
checks  was  introduced  in  evidence,  which 
without  contradiction  showed  that  the 
work  done  upon  the  typewriter  in  court 
was  Identical  with  that  upon  the  forged 
checks,  and  there  was  a  partial  identifica- 
tion of  the  accused  by  the  bank's  teller. — 
People  V.  Flood,  41  Cal.  App.  373,  182  Pac. 
766. 

47.  Same — Same  — .  laatractiona    aa    to. — 

Where  the  facts  are  not  in  dispute,  and 
the  acts  and  conduct  of  the  witness  are 
admitted,  it  is  a  question  of  law  for  the 
court,  who  must  say  whether  those  acts 
and  facts  make  the  witness  an  accomplice, 
or  not,  and  If  so,  whether  the  evidence 
given  thereby,  tending  to  connect  the  de- 
fendant with  the  offense,  has  received  that 
degree  of  corroboration  required  hereby, 
and  instruct  the  Jury  accordingly. — People 
V.  Coffey,  161  Cal.  436,  119  Pac.  901. 

48.  Same  —  Same  —  'Witneaa  ean  not 
corroborate  aelf. — One  witness  may  be  cor- 
roborated by  another  witness,  or  by  a 
presumption,  or  by  circumstantial  evidence. 
But  It  Is  a  misuse  of  the  term  to  say  that 
one  portion  of  his  testimony  is  corrobo- 
rated by  another.  So  his  testimony  as  to 
contents  of  letters  written  by  him  is  not 
corroborated  by  introducing  the  letters 
themselves.  The  letters,  of  course,  are  the 
best  evidence  of  their  contents,  but  they 
are  simply  the  written  declarations  of  the 
party,  and  It  would  be  rather  startling  to 
hold  that  a  party  may  corroborate  state- 
ments made  under  oath  while  testifying 
by  declarations  that  he  has  made  not  under 
oath. — Kenniston  v.  Kennlston,  6  Cal.  App 
657,  663,  92  Pac.   1087. 

49.  Same  —  Seiiarate  trial.  —  The  testi- 
mony   of   an   accomplice    la    admissible    on 
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the  separate  trial  of  a  co-defendant,  not- 
withstanding- the  rule  of  this  section,  and 
the  privilegre  of  section  1323.  Penal  Code. 
The  privilege  of  refusing:  to  testify  agrainst 
one's  self  is  personal,  and  the  present 
section  groes  to  the  effect  and  not  the 
admissibility  of  the  evidence. — People  v. 
Barnnovich,   16  Cal.  App.   430,   117   Pac.  572. 

80.  Same— Teat  of  •ufflcleney. — If  after 
eliminatingr  the  testimony  of  the  accom- 
plice sufficient  remains  to  sustain  a  verdict 
of  gruilty  it  irresistibly  follows  that  there 
has  been  sufficient  corroboration. — People 
V.  Spadoni,  11  Cal.  App.  216,  218.  104  Pac. 
588. 

51.  Corroboration  need  not  extend  to  the 
means  used  to  produce  an  abortion.  Cor- 
roboration as  to  the  attempt  and  the  intent 
to  commit  the  criminal  act-  by  any  means 
Is  sufficient. — ^People  v.  T.  Wah  Hing,  15 
Cal.  App.  196,   114  Pao.    416. 

52.  Evidence  examined  and  held,  while 
ellgrht,  sufficient  corroboration  of  the  pros- 
ecuting witness. — People  v.  T.  Wah  Hlng, 
15  Cal.  App.  195,  114  Pac.  416. 

S8.  Crime  airatniit  nature — Annaalt  to 
eommlt.—- Conoent,  to  render  subject  of  the 
assault  an  accomplice  whose  testimony 
must  be  corroborated  under  requirements 
of  the  above  section,  must  have  been  a 
voluntary  assent  by  a  person  and  exercise 
of  sufficient  mentality  to  make  an  intelli- 
g^ent  choice  to  do  sometliing  proposed  by 
another,  and  not  merely  a  passive  submis- 
sion to  the  act,  and  a  charge  which  states 
this  fact  to  the  Jury  clearly  is  sufficient 
in  this  respect. — People  v.  Kanglesser,  — 
Cal.  App.  — ,  185  Pac.  888,  following  People 
▼.  Dong:  Pok  Yip,  164  Cal.  148,  127  Pac.  1081. 

B4.  Defendant*!*  o^nrn  atatementa  and  ad« 
■ftlaalonsv  made  in  connection  with  other 
testimony,  afford  corroborating  proof  suf- 
ficient to  sustain  verdict. — People  v.  Arm- 
strong,  114   Cal.   570,   673,    574,    46   Pac.   611. 

R6.  Sante  *-  Defendant'*  teatfmony  at 
trial,  and  his  conflicting  testimony  at  pre- 
liminary examination  introduced  at  court, 
held  as  strongly  tending  to  corroborate 
testimony  of  his  accomplice,  and  as  suf- 
ficient to  sustain  Judgment. — People  v, 
Sullivan,  144  Cal.  471,  473,  77  Pac.  1000. 

06.  Dtomlasal  for  want  of  evidence— Not 
iidmlaolon  personn  Jointly  Indicted  accom- 
plleea. — ^The  dismissal  for  want  of  evidence 
of  two  Jointly  indicted  with  defendant  and 
three  others  is  not  an  admission  by  the 
^tate  that  they  are  accomplices,  and  their 
testimony  may  be  used  independently  to 
connect  defendant  with  the  commission  of 
the  offense. — People  v.  Kosta,  14  Cal.  App. 
698.  118  Pac.  907. 

57.  The  dismissal  for  want  of  evidence 
of  two  Jointly  indicted  with  defendant  and 
three  others  is  not  an  admission  by  the 
state  that  they  are  accomplices,  and  their 
testimony  may  be  used  independently  to 
connect  defendant  with  the  commission  of 
the  offense. — People  Y.  Kosta,  14  Cal.  App. 
e98,  112  Pac.  907. 


68.     Dtatraat  of  accomplicea     In  ireneral. 

— ^It  is  defendant's  right  that  his  triers 
should  know  that  it  is  duty  imposed  upon 
them  by  law  to  receive  evidence  of  accom- 
plices with  distrust. — People  v.  Sternberg, 
111   Cal.   11,   14,    48   Pac.   201. 

59.  Sante  -»  Inatmctlon  aa  to.  —  Where 
court  instructed  Jury  that  "the  testimony  of 
an  accomplice  ougrht  to  be  viewed  with  dis- 
trust, and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution":  held,  that 
where  accomplice  Is  called  by  defendant  as 
witness  not  proper  case  for  such  an  In- 
struction, although  it  may  be  proper  to 
give  In  case  where  witness  has  been  called 
by  people,  and  that  such  instruction,  in 
effect,  told  Jury  not  to  believe  testimony 
of  one  of  defendant's  witnesses,  at  least 
to  discredit  it,  and  this  court  had  no  right 
to  do. — People  v.  O'Brien,  96  Cal.  171,  181, 
81  Pac.  46. 


Same— -Refnaal    to    irlve     inatmctlon 

as  follows  held  not  erroneous:  "You  are 
Instructed  that  the  testimony  of  an  accom- 
plice ought  to  be  viewed  with  distrust,  and 
evidence  of  the  oral  admissions  of  a  party 
with  caution,"  such  Instruction  being  In 
languagre  of  aubdivision  4  of  section  2061 
of  Code  of  Civil  Procedure. — People  v." 
Huiz,  144  Cal.  261,  268,  77  Pao.  907.  See 
People  ▼.  Wardrip,  141  Cal.  229,  74  Pnc 
744  (but  see  dis.  op.  of  Beatty,  C.  J.,  in 
People  V.  Ruiz,  supra,  in  which  position 
is  strongrly  taken  that  refusal  to  give  an 
instruction  in  language  of  section  2061,  sub- 
division 4  of  Code  of  Civil  Procedure 
should   be   deemed   to   be   reversible  error). 

61.  Where  defendant  asked  court  to  give 
instruction  to  Jury  as  follows:  "The  Jury 
are  instructed  that  the  testimony  of  an 
accomplice  ougrht  to  be  viewed  with  dis- 
trust, and  the  evidence  of  oral  admissions 
with  caution,"  and  court  refused  to  give 
instruction,  to  which  defendant  excepted: 
held,  that  when  crime  with  which  accused 
is  charged  can  be  established  only  by  means 
of  testimony  of  an  accomplice,  it  is  a 
"proper  occasion,"  within  meaning  of  sec- 
tion 2061  of  Code  of  Civil  Procedure  (from 
which  this  instruction  is  quoted),  for  court, 
in  dischargre  of  its  duty,  to  protect  accused, 
and  call  attention  of  Jury  to  well-known 
fact  "that  the  testimony  of  an  accomplice 
ought  to  be  viewed  with  distrust,"  and 
court  erred  in  refusing^  to  grive  instruction 
asked. — ^People  v.  Bonney,  98  Cal.  278,  280, 
33  Pac.  98. 

62.  Declarnttons  of  conaplmtor— After 
object  of  conaplmey  had  been  aceompllahed, 

are  not  admissible  in  evidence  against  his 
CO- conspirator. — People  ▼.  Dilwood,  94  Cal. 
89,    91,   29   Pac.    420. 

€3.  Dylnir  de^nmtton»— Section  not  ap- 
plicable to,  the  party  being  in  no  sense  an 
"accomplice"  in  own  death,  but  rather  the 
victim  of  the  offense  charged. — People  v. 
Gibson,  38  Cal.  App.  459,  166  Pac.   585. 

•4.  Evidence  consistent  vrltb  Innocence. 
— ^Where  the  evidence  is  sufficient  to  sup- 
port conclusion  that  crime  was  committed. 
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and  if  circumstances  upon  which  prosecu- 
tion relies,  exclusive  of  testimony  of  accom- 
plice, is  entirely  consistent  with  innocence 
of  defendant  and  compatible  with  theory 
that  accomplice  alone  is  gruilty,  or  that  he 
was  assisted  by  parties  other  than  defend- 
ant, conviction  will  not  be  sustained. — Peo- 
ple V.  Sciaroni,  4  Cal.  App.  698.  89  Pac.  133. 

65.  Elxplodinff  dynamite  —  Inniifllcleiit 
corrobomtfve  evidence. — Upon  prosecution 
for  exploding  dynamite  In  mine,  with  intent 
to  injure,  intimidate,  and  terrify  human 
beingrs,  evidence  that,  few  days  after  of- 
fense is  supposed  to  have  been  committed, 
defendant  asl^ed  witness  how  mine  looked, 
and  that  he,  about  that  time,  inquired 
about  fare  to  Mexico,  after  he  had  ceased 
to  work  at  mine,  and  there  was  no  apparent 
reason  why  he  should  remain  there,  and 
the  fact  that  he  had  opportunity  to  com- 
mit crime,  though  he  had  right  to  be  there 
at  the  time  as  required  by  his  emploympnt, 
these  facts  are  not  sufflcient  corroboration 
of  testimony  of  accomplice. — People  v. 
Sciaroni,   4  Cal.  App.  698,   89   Pac.   133. 

M.  Facts  admitted  by  defendant-— Saf- 
fleicnt  corroboration,  when. — Where  the 
defendant.  In  voluntary  conversation  with 
police  officers,  proper  foundation  having 
been  laid  by  showing  that  the  admissions 
and  confessions  were  free  and  voluntary, 
constitute  evidence  sufflcient  to  corroborate 
the  testimony  of  an  accomplice. — ^People  v. 
Henson,  82  Cal.  App.  600,  168  Pac.  685. 

67.  Fclflrned  accomplice— Under  above 
acction,  instruction  held  not  erroneous  In 
which  court  said,  "But  this  rule  of  law 
does  not  apply  to  a  feigned  accomplice.  A 
feigned  accomplice  does  not  require  that 
corroboration  that  Is  required  in  this  sec- 
tion when  the  party  Is  an  actual  accom- 
plice," etc. — People  v.  Bolanger,  71  Cal. 
17.  20,  11  Pac.  799.  See  People  v.  Parrell,  30 
Cal.  316. 

68.  Same— Detcctivea  and  Informera— 
IVitnciiaca  employed  by  tlie  state  to  seek 
and  submit  to  services  of  defendant  charged 
with  practicing  dentistry  without  a  license, 
are  not  accomplices  of  the  defendant  in 
the  perpetration  of  the  offense  charged 
within  the  meaning  of  the  above  statute 
as  amended  Mn  1915,  and  their  testimony 
does  not  require  corroboration  to  Justify 
conviction.  —  People  v.  KeselIng,  35  Cal. 
App.  501,  170  Pac.  627. 

69.  "Whenever  the  commission  of  a 
crime  by  one  person  involves  the  co-opera- 
tion of  another  person,  the  latter  becomes 
an  accomplice  In  the  event  only  that  his 
co-operation  in  the  commission  of  the 
crime  is  corrupt."  Where  one  witness  sub- 
mits as  the  subject  of  a  dental  treatment, 
and  other  pays  the  charges  for  the  treat- 
ment, there  is  lacking  the  criminal  intent 
necessary  to  the  corrupt  co-operation  which 
would  make  them  accomplices  In  the  eyes 
of  the  law,  liable  to  conviction  and  punish- 
ment for  the  identical  offense  charged 
against  defendant,  that  of  practicing  den- 


tistry  without  a  license. — People  v.   Kesel- 
Ing,  35  Cal.  App.  601,  170  Pac.  627. 

70.  Same— Detective  who  Joins  criminal 
orfpantsatlon  for  purpose  of  exposing  It, 
even  though,  in  order  to  aid  in  such  expo- 
sure, he  unites  in  and  apparently  approves 
in  its  councils,  is  not  an  actual  accomplice, 
and  discredit  as  to  accomplices  does  not 
attach  to  him. — People  v.  Bolanger,  71  Cal. 
17,   20,   11  Pac.  799. 

71.  Same— Testimony  of  fcigrned  accom- 
plice.— Does  not  require  corroboration. — 
People  V.  Parrell,  SO  Cal.  316,  817,  818; 
Commonwealth  v.  Willard,  89  Mass.  (22 
Pick.)  476;  Commonwealth  v.  Downing,  70 
Mass.    (4  Gray)    29. 

72.  Forsery— Intent  to  defraud  corpora- 
tion, being  charged  against  defendant 
before  conviction,  guilt  must  be  established 
by  evidence  Independent  of  accomplice, 
existence  of  conspiracy  to  defraud,  and  fact 
that  defendant  was  member  of  that  con- 
spiracy.— People  v.  Compton,  123  Cal.  403. 
406,  56  Pac.  44.  See  People  v.  Irwin,  77 
Cal.  494,  602,  20  Pac.  66;  Barkly  v.  Cope- 
land,  86  Cal.  483,  25   Pac.  1. 

7S.  Same— Sliirht  corroboration. — Under 
the  provisions  of  the  above  section,  strong 
corroborative  evidence  Is  not  necessary. 
Even  though  the  circumstances  constitut- 
ing the  evidence  offered  and  received  in 
corroboration  of  the  testimony  of  an  ac- 
complice be  slight,  such  evidence  Is,  never- 
theless, sufflcient  to  meet  the  requirements 
of  the  law  if,  in  and  of  itself,  it  tends  to 
connect  the  accused  with  the  commission 
of  the  offense. — People  v.  Flood,  41  Cal. 
App.  378,  182  Pac.  766,  following  doctrine 
In  People  v.  McLean,  84  Cal.  482.  24  Pac. 
32;  People  v.  Garwood,  11  Cal.  App.  665. 
106  Pac.  113;  People  v.  Martin,  19  Cal.  App. 
295,   126  Pac.   919. 

74.  Fllirht  of  accomplice  occurring  after 
criminal  enterprise  had  ended,  and  not  In 
furtherance  of  Its  object,  is  not  part  of 
res  gestae,  and  evidence,  therefore,  of  such 
flight  is  inadmissible  In  criminal  action 
against  defendant. — People  v.  Stanley,  47 
Cal.    113,    118,    17    Am.    Rep.    401. 

75.  Gnllty  knowledge  of  defendant,  dis- 
closed by  evidence  tending  to  connect 
defendant  with  commission  of  offense  with 
which  charged,  held  to  sufficiently  cor- 
roborate testimony  of  accomplice. — People 
V.   Solomon,   6  Cal.   305,   58   Pac.  56. 

76.  InstrnctlonM — As  to  corroboration  of 
accomplice. — As  to  accomplice,  degree  of 
credit  to  be  given  testimony  of,  instruc- 
tion held  not  erroneous. — See  People  v. 
Howard,   136  Cal.   266,   267.    67   Pac.   148. 

77.  As  to  corroborative  evidence,  in- 
struction held  not  erroneous  as  sfating.  In 
effect,  that  Jury  might  be  satisfied  of 
defendant's  guilt  from  testimony  of  ac- 
complice alone,  where  instruction  is  accom- 
panied by  other  instructions  based  upon 
this  section. — People  v.  Armstrong,  114  Cal. 
570,    573,    46    Pac.    611. 
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78.  Same  —  DUtingrnlahed  —  Use  of  the 
iTord  «*te»*».»' — Where  court  Instructed  jury 
in  langruagre  of  section,  and  in  concluding 
its  Instruction  upon  this  point  declared 
that  it  is  sufficient  if  It  "tends  to  connect 
defendant  with  commission  of  the  offense," 
held  not  erroneous,  and  distingrulshed  from 
People  V.  Gompton,  123  Cal.  403,  56  Pac.  44, 
in  which  the  words  "tended  in  any  way" 
were  used. — People  v.  Balkwell,  143  Cal. 
259,  265,   76   Pac.   1017. 

79.  Instruction  to  effect  that  it  is  suffi- 
cent  if  corroborative  evidence  "tends  in 
any  way"  to  connect  defendant  with  com- 
mission of  crime  charsred,  is  erroneous,  as 
failingr  to  take  account  of  essential  char- 
acter necessary  to  corroborative  evidence, 
which  is,  that,  standing:  alone,  or,  as  It  is 
phrased  in  code,  "without  the  aid  of  the 
testimony  of  the  accomplice,"  it  must  tend 
to  connect  defendant  with  commission  of 
crime. — People  v.  Compton,  123  Cal.  403,  411, 
56  Pac.  44.  See  People  v.  Morton,  139  Cal. 
719,   725,  73  Pac.   609. 

80.  Hefusal  to  erive  Instruction  in  Ian- 
gruagre  of  statute,  and  sivinsr  in  its  place 
instruction  to  effect  that  testimony  of 
single  witness  would  be  sufficient  to  con- 
vict, held  erroneous,  as  taking  from  Jury 
question  whether,  as  matter  of  fact,  such 
witness  was  an  accomplice,  and  as  in  vio- 
lation of  this  section. — People  v.  Kraker, 
72  Cal.  459,  460,  461,  1  Am.  St.  Rep.  65,  14 
Pac.  196. 

81.  Jndsre  may  direct  acqalttal  where 
there  Is  no  evidence  other  than  testimony 
of  accomplice  tending  to  connect  defendant 
with  commission  of  offense  (dictum). — 
People  V.  Clough,  73  Cal.  348,  353,  15  Pac.  6. 

82.  Jai7  to  determine  nrhether  wltaeaa 
■B  accomplice. — It  is  for  the  Jury  to  deter- 
mine from  the  evidence  whether  as  a 
matter  of  fact  a  witness  is  an  accomplice, 
if  the  facts  are  disputed;  it  is  only  where 
the  acts  and  conduct  of  a  witness  being 
admitted,  they  necessarily  establish  the 
witness'  participation  In  the  guilty  act,  or 
guilty  relation  thereto,  that  the  court 
should  determine  and  Instruct  the  Jury  as 
a  matter  of  law  that  the  witness  is  to 
be  regarded  as  an  accomplice. — People  v. 
Truax,  30  Cal.  App.  471,  158  Pac.   510. 

Aa  to  province  of  Jury,  see  pars.  93,  et 
seq.,  this  note. 

83.  Liarccny*-  Corroborative  clrcnm- 
atanccs.  —  Fact  that  on  morning  after 
larceny  charged  in  indictment  against  de- 
fendant, stolen  horse  was  found  in  his 
possession,  under  circumstances  admitted 
by  defendant  on  his  examination  as  wit- 
ness, and  further  fact  that  he  immediately 
removed  horse  to  another  place  for  pas- 
turage, and  gave  an  assumed  name,  taken 
in  connection  with  his  admissions  to  Jailer 
and  district  attorney,  strongly  tended  to 
implicate  him  as  party  to  larceny. — People 
V.   Cleveland,   49   Cal.   577,   580. 

84.  Same— Bvidencc    of   larceny   commit- 
by     defendant     and     accomplice     held 


sufficiently  corroborated  by  other  evidence 
tending  to  show  connection  of  defendant 
with  commission  of  crime. — People  v. 
Cloonan,   50    Cal.    449,    450. 

85.  Same-— Snfficlency  of  corroboration.— 

Where  three  parties  are  Jointly  indicted 
on  a  charge  of  grand  larceny,  and  the  evi- 
dence discloses  that  one  of  the  defendants 
took  the  goods  and  hauled  them  to  the 
home  of  the  other  two,  who  were  man  and 
wife,  and  the  wife  testified  that  on  the 
evening  preceding  the  alleged  theft  she 
had  seen  one  of  the  defendants  at  her 
home  at  about  9  o'clock,  heard  him  ask  her 
husband  to  go  to  the  place  where  the  stolen 
articles  had  been  left,  and  to  haul  them 
home,  and  that  she  had  seen  the  stolen 
property  at  her  home  the  next  day,  was 
sufficient  corroboration  to  sustain  convic- 
tion of  grand  larceny  of  the  party  taking 
the  property  and  securing  the  removal  to 
the  home  of  his  accomplices. — People  v. 
Wagner,  36  Cal.  App.  41,  171  Pac.  699. 

86.  Lewd  and  lasclvlona  condact  ^vlth 
child— PlaclnflT  fpirl's  hand  upon  his  private 
parts,  she  being  of  tender  age  of  eight 
years,  it  not  appearing  that  she  was  an 
active  participant  in  the  unlawful  perform- 
ance, the  child  was.  If  anything,  a  mere 
passive  instrument  in  the  hands  of  the 
defendant,  and  not  an  accomplice  within 
the  provisions  of  the  above  section,  as 
amended  in  1915. — People  v.  Delgado,  37 
Cal.  App.  807,  176  Pac.  24. 

87.  Objection  that  witness  Is  an  accom- 
plice—Docs    not     iro     to     admissibility     of 

evidence,  but  only  to  its  effect. — People  v. 
Grundell,  75  Cal.  301,  806,  17  Pac.  214. 

As  to  admissibility  of  testlntony  of  ac- 
complice, see  pars.   18,   14,  this  note. 

88.  Where  objection  was  made  to  testi- 
mony of  eyewitness  of  assault  by  defendant 
upon  deceased,  upon  ground  that  witness 
was  an  accomplice,  and  that  It  was  not 
corroborated,  held  that  it  did  not  appear 
from  evidence  that  witness  counseled, 
aided,  advised,  or  encouraged  commission 
of  offense  in  any  way,  or  that  it  was  com- 
mitted in  carrying  into  effect  any  unlawful 
design  between  witness  and  defendant,  and 
furthermore,  even  though  witness  was  ac- 
complice, his  testimony  was  corroborated 
by  another  witness. — People  v.  Zimmerman, 
65  Cal.  307,  308,  6  Am.  Cr.  Rep.  84,  4  Pac.  20. 

89.  Perjnry  i—  SnAcicncy  of  corrobora- 
tion.— Where,  on  prosecution  for  burglary, 
defendant  testified  in  his  own  behalf  that 
one  Li.  was  at  his  house  on  night  of  bur- 
glary and  remained  there  all  night.  L«. 
testified  to  same  effect,  and  subsequently 
defendant  was  indicted  for  perjury,  and  L. 
testified  that  his  testimony  and  that  of 
defendant  on  burglary  trial  was  false. 
Other  witnesses  testifled  that  they  saw  L. 
about  five  or  six  miles  from  defendant's 
house  on  afternoon  of  day  in  question,  and 
that  K  was  seen  about  5:30  o'clock  on  the 
next  morning  about  a  mile  from  place 
where  he   was  seen  on  previous  afternoon: 
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the  court  held  that  corroborating:  evidence 
was  not  sufflclent  to  corroborate  testimony 
of  L.  or  to  sustain  conviction  of  perjury. 
— People  V.  Smith,  3  Cal.  App.  62,  68,  84 
Pac.  452,  453. 

90.  Proof  of  coriras  delicti  is  not  such 
corroborative  evidence  as  tends  to  connect 
defendant  with  commission  of  offense. — 
People  V.  Clough.  73  Cal.  348,  352,  15  Pac.  5. 

Aa  to  proTlnir  eorpaa  delicti  by  accom- 
plice, see  par.  21,  this  note. 

An  to  proof  of  corpns  delictlt  im  ir^n- 
eral,  see  valuable  and  exhaustive  note,  68 
L.  R.  A.  33-80. 

91.  Pvrpoac  of  aectlon  is  to  do  away 
with  anomaly  at  common  law  in  respect 
to  convictions  upon  testimony  of  accom- 
plices. Under  this  anomalous  state  of  law 
It  has  been  repeatedly  held,  both  in  Engrland 
and  the  United  States,  that  conviction  upon 
testimony  of  accomplice,  uncorroborated,  is 
leRal;  and  yet  where  accomplice  was  uncor- 
roborated. Judge  would  be  wrong  who  did 
not  advise  Jury  not  to  convict,  and  that 
court  of  criminal  appeal,  on  other  hand, 
would  be  bound  to  pronounce  opinion  that 
Judge  who  did  not  so  advise  was  right. — 
People  V.  Clough,  73  Cal.  348,  353,  16  Pac. 
5.  See  English  and  American  cases  cited 
in  the  opinion  on  p.  352. 

As  to  conatmctloa  of  aectlon,  see  pars. 
1-6,  this  note. 

92.  Purpose  of  statute  is  to  prohibit  con- 
viction, unless  there  be  some  evidence, 
entirely  exclusive  6Y  that  of  accomplice, 
which,  of  itself,  and  without  aid  of  accom- 
plice, tends  to  raise  at  least  suspicion  of 
guilt  of  accused. — People  v.  Ames,  39  Cal. 
403.   404. 

93.  Province  of  Jnry— ^ncatlonn   of  fact. 

— Evidence  tending  to  prove  complicity  in 
crime  sufficient  to  charge  defendant  as  ac- 
complice is  question  of  fact  for  Jury. — 
People   V.   Curlee,  63   Cal.   604,   607. 

Aa  to  Jury  to  determine  ivhetlier  witneaa 
an  accomplice,  see  par.  88,  this  note. 


96.     Same     Jnry    mvat    determine    lannea 
In  caaea  In  ivhleh  accomplice  la  witneaa,  as 

in  other  cases,  subject  to  qualifications  and 
limitations  prescribed  by  this  section  re- 
specting corroboration  of  accomplice. — 
People  V.   Gibson,  53  Cal.  601,  602. 


94.  Same  Jnry  are  to  Judire  of  credibil- 
ity of  witneaaea,  considering  circumstances 
under  which  he  was  testifying,  whether 
sufficient  to  charge  him  as  accomplice  in 
crime,  and  may  be  Justified  in  rejecting  his 
statement  that  he  did  not  promise  to  be 
present  at  time  of  commission  of  offense, 
if,  on  the  whole  evidence,  they  do  not  be- 
lieve it  to  be  true. — People  v.  Curlee,  63 
Cal.  604,  607;  People  v.  Kraker.  72  Cal.  459, 
460,  461,  1  Am.  St.  Rep.  65,  14  Pac.  196; 
People  V.  Creegan,  121  Cal.  654,  567,  53  Pac. 
1082.  See  State  v.  Schlagel,  19  Iowa  169; 
Commonwealth  v.  Elliott,  110  Mass.  104, 
106;  Commonwealth  ▼.  Ford,  111  Mass.  894. 

95.  Same— -Jnry  are  bovnd  to  conalder 
all   teatlmony   contradictory   of   accomplice, 

and  all  circumstances — Including  fact  that 
viritness  was  accomplice,  If  he  was  one~- 
tending  in  their  nature  to  affect  his  cred- 
ibility.— ^People  V.  Clough,  73  Cal.  348,  364, 
15  Pac.  5. 


97.  Same—To  determine  anflleleney  of 
corroboration. — Sufflciency  of  corroborative 
evidence  is  properly  left  to  Jury. — People 
V.  Kunz,  73  Cal.  313,  816.  14  Pac.  836. 

98.  Ctneatlon  In  one  for  Jnry  to  deter- 
mine, whether  or  not  any  witness  for 
prosecution  is  accomplice.  —  People  v. 
Bunkers,  2  Cal.  App.  197,  203,  84  Pac.  364. 

99.  Rape  ckarsed— Uncorroborated  tea- 
tlmony of  proaecntrlx  anillclent  to  sustain 
verdict  of  conviction. — ^People  ▼.  Slaughter, 
33  Cal.  App.  365,  165  Pac.  44,  following 
People  V.  Logan,   123   Cal.    414,   56   Pac.    56. 

100.  Readlngr  aectlon  to  Jnry— TV'ltb  re- 
apect  to  corroboration,  omission  of  not 
error  where  not  specifically  requested. — 
See  People  v.  Tobin.  39  Cal.  App.  76,  179 
Pac.  443. 

101.  Receiving  stolen  property— Knowl- 
edge of  chnractei^— TeatlBBony  of  thievea. — 

In  a  proceeding  for  the  disbarment  of  an 
attorney  at  law  for  receiving  money,  know- 
ing the  same  to  have  been  stolen,  a  convic- 
tion can  be  had  upon  the  testimony  of  the 
persons  committing  the  theft,  since  the 
attorney  and  the  thief  are  not  accomplices 
within  the  meaning  of  section  1111  of  the 
Penal  Code,  as  amended  in  1915. — ^In  re 
Morton,    179    Cal.    610,    177    Pac.    763. 

102.  Rea  greata»— Acta  of  accomplice  are 
not  evidence  against  accused,  unless  they 
constitute  part  of  res  gestae,  and  occur 
during  pendency  of  criminal  enterprise,  and 
are  in  furtherance  of  its  objects. — People 
V.  Stanley,  47  Cal.  118,  118,  17  Am.  Rep. 
401.     See  People  v.  Moore,  45  Cal.   19. 

10!t.  Reqnlrementa  of  atatnte— Fnlfllled 
If     there     be     any     eorroboratinir     evidence 

which,  of  itself,  tends  to  connect  accused 
with  commission  of  offense. — People  v. 
Clough,  73  Cal.  348,  361,  15  Pac.  5.  See 
People  V.  Melvane,  39  Cal.   614,   616. 

104.  Robl»ery— FUffbt  na  Inanflldent  cor- 
roboration.— Evidence  of  witnesses  who 
testified  to  robbery  is  In  no  sense  cor- 
roborated by  their  testifying  that  after 
robbery  defendant  fled. — People  v.  Hong 
Tong,    85  Cal.    171,   173,   24  Pac.   726. 

106.  Robbery  of  atagre-coacb— Conaplr- 
■ey. — Where  defendant  and  another  were 
Jointly  indicted  for  crime  of  robbery,  and 
testimony  for  prosecution  tended  to  show 
that  five  men  were  concerned  In  robbery, 
that  defendant  was  in  camp  some  miles 
distant  from  place  of  robbery  when  com- 
mitted, and  waited  until  other  four  had 
committed  robbery,  when  they  Joined  him, 
and  money  obtained  by  robbery  was  equally 
divided  among  them,  defendant  receiving 
his  share,  and  where  only  witness  against 
defendant  was  conspirator  Jointly  charged 
with  him  in  indictment,   held  that  witness 
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was  corroborated  by  other  evidence,  which, 
of  itself,  and  without  aid  of  his  testimony, 
tended  to  connect  defendant  with  commis- 
sion of  offense,  and  that  such  was  sufficient 
corroboration. — People  v.  Shepardson,  48 
Cal.  189,  190,  49  Cal.  629,  630. 

lOtt.  Statemente  of  accomplice— When  Ib- 
adBitoalble. — It  is  never  competent  to  use 
as  evidence  against  one  on  trial  for  an 
allegred  crime  statements  of  accomplice,  not 
given  as  testimony  in  case,  or  made  in 
presence  of  defendant,  or  during  pendency 
of  criminal  enterprise  and  in  furtherance 
of  its  objects. — People  v.  Moore,  46  Cal. 
19,  21. 

107.  <<Te»d«  to  impvte'' — Use  of. — Objec- 
tion made '  to  use  of  words  "tends  to  im- 
pute," in  instruction  relating  to  knowledge 
of  defendant  that  goods  were  stolen,  in- 
stead of  word  "impute,"  held  trivial  and  of 
no  merit. — People  y.  Ribolsi,  89  Cal.  492, 
498,  26  Pac.  1082.  See  People  v.  Ah  Jake, 
91  Cal.   98,   99,  27  Pac.   695. 

108.  TestlBiOBy     of     accompllce^^Where 

no  evidence  exists  which,  of  itself,  without 
aid  of  testimony  of  accomplice,  tends  to 
connect  defendant  with  commission  of 
offense  charged,  guilt  of  defendant  Is  not 
shown. — In  re  Buckley,  69  Cal.  1,  13,  10  Pac. 
69.  (As  to  decision  in  this  case,  McKee,  J., 
dissents,  holding  that  circumstances  afford 
sufficient  corroboration  of  testimony  of 
accomplice  with  reference  to  corrupt  pre- 
tense* held  out  by  defendant  and  another 
to  one  6.,  suitor  in  the  supreme  court,  for 
purpose  of  extorting  money  from  B.,  whose 
case  was  at  time  of  such  extortion  already 
decided,  although  B.  did  not  know  of  it, 
and  where  the  suitor  entered  into  agree- 
ment with  defendant,  and  paid  money  to 
defendant  for  his  supposed  "influence"  in 
obtaining  an  "early"  Judgment). — ^Ixl  re 
Buckley,  69  Cal.  1,  13,  10  Pac.  69. 

109.  Where  testimony  is  insufficient 
without  aid  from  testimony  of  accomplice, 
it  is  insufficient  to  corroborate,  within 
meaning  of  this  section. — People  v.  Larsen. 
4  Cal.  Unrep.  286,  34  Pac.  614,  616.  See  this 
case  for  substance  of  all  evidence  reviewed, 
and  deemed  insufficient  for  purposes  of  cor- 
roboration. 


stantial  right  of  defendant,  see  People  v. 
Clough,   73   Cal.   348,    349,    364,    16    Pac.    6. 

111.  Same— Snfflciently    corroborated,    in 

case  where  defendant  was  charged  with 
grand  larceny  for  stealing  steer,  by .  fact 
that  shortly  after  offense  was  committed 
portions  of  animal  were  found  buried  in 
the  defendant's  back  yard. — People  v. 
Grundell,   6  Cal.   301,   306,   17  Pac.   214. 

112.  Saaie  —  Testimony  of  two  accoai- 
pliccs,  nncorroborated,  is  insufficient  to 
sustain  verdict  finding  defendant  guilty  of 
murder. — People  v.  Smith,  98  Cal.  218,  33 
Pac.  68. 


110.     Same— Inatractlons    held    accdiesaly 
prolix,    though    not   violating   any    of   sub- 


115.  Testimony  of  witncwn— Said  io  be 
corroborated  when  it  is  shown  to  corre- 
spond with  representation  of  some  other 
witness  or  to  comport  with  some  facts 
otherwise  known  or  established. — People  v. 
Hong  Tong,  86  Cal.  171,  173,  24  Pac.  726. 

114.  Same  —  "Wlierie  there  la  more  tkmm 
one  accon&pUce,  their  testimony  is  to  be 
equally  disregarded,  unless  corroborated  by 
other  testimony. — People  v.  Creegan,  121 
Cal.  664,   667,  63   Pac.  1082. 

116.  If  two  or  more  accomplices  are  pro- 
duced as  witnesses,  they  are  deemed  not 
to  corroborate  each  other;  for  same  rule 
is  applied,  and  same  confirmations  re- 
quired, as  if  they  were  but  one. — ^United 
States  V.  Hins,  36  Fed.  272,  278. 

110.  Uncorroborated  testimony  of  con- 
fcaaed  accomplice  will  not  support  convic- 
tion.— People  V.  Morton,  189  "Cal.  719,  720. 
73  Pac.  609. 

117.  Where  there  is  no  evidence  tending 
to  connect  defendant  with  commission  of 
offense  but  corroborative  testimony  of  ac- 
complice, testimony  is  insufficient  to  Justify 
Jury  in  convicting  defendant. — People  v. 
Main,  114  Cal.  632.  634,  46  Pac.  612.  See 
People  V.  Thompson,  60  Cal.  480;  People  v. 
Smith,  98  Cal.  218,  33  Pac.  58;  People  v. 
Koening,  99  Cal.  674,  34  Pac.  238. 

118.  Victim  of  crime  —  Not  an  <<accom- 
pllce^  within  the  rule  in  the  above  section. 
— People  V.  Beggs,  178  Cal.  79,  172  Pac.  162, 
following  doctrine  announced  in  People  v. 
Coffey,  161  Cal.  432,  446,  39  U  R.  A.  (N.  S.) 
704,    119    Pac.    901,    906. 

See.  also.  par.  10,  this  note. 


§1112.    IF  THE  EVIDENOE  SHOW  HIGHER  OFFENSE  THAN  THE 
ONE  CHARGED,  PROCEEDINGS  TO  BE  HAD  THEREON.     [Repealed.] 

History:  Enacted  February  14,  1872,  founded  on  §§  379, -380  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  253;  repealed  March  12,  1880, 
Code  Amdts.  1880  (Pen.  C.  pt.),  p.  6;  new  section  numbered  §1112, 
relating  to  conviction  of  accessory  after  the  fact,  was  added  by  Code 
Commission,  Act  March  16.  1901,  Stats,  and  Amdts.  1900-1,  p.  287,  act 
held  unconstitutional,  see  history,  §  5  ante. 


1.  iDStraetioB  a«  to  dexreca  of  bar- 
Slary— Defendant  la  not  prejvdiced  by 
charge  in  which  Jury  were  clearly  told 
that  they  could  not  find  defendant  guilty  of 
burglary   in   first  degree,   or  at  all,  unless 


they  were  satisfied  of  his  guilt  beyond 
reasonable  doubt,  and  where  court  further 
instructed  Jury  that  "if  you  are  satisfied 
beyond  reasonable  doubt  th&t  he  is  guilty 
of   burglary,   but  are   not   satisfied   beyond 
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reasonable  doubt  that  it  was  committed  in 
the  nif?ht-tlme.  you  should  give  him  bene- 
fit of  that  doubt,  and  find  him  gruflty  of 
burgrlary  in  second  degree." — People  ▼. 
Flynn.  73  Cal.  611,  515,  7  Am.  Cr.  Rep.  126, 
15  Pac.  102. 

Am  t«  Aesree*  •£  mrmmn,  see,  ante,   H  463, 
464  and  notes. 

An  to  desTccs  of  bvivlary,  see,  ante.  (460 
and  note. 

As     to     decrees    off    lareeny^     see,     ante, 
9f  486-488  and  notes. 


•f  Biwrder,  see,  aate.  (189 


see. 


Uty 


Am  «• 

^and  note. 

Am    to    flndlBc   •f    '^i 

post,  S  1157  and  note. 

A«  f  «vcstl«ii  wkether 
•f    mvrder    Ia    the    Arst    t 
yr^perly   left  t«  Jary*  866,   ante,    1 189  and 
note   par.   82. 

Am  t0  reaaonable  «o«bt  as  t«  decree  off 

t,  see,  ante,   S  1097  and  notA. 


§  1113,  COUBT  BIAY  DISCHABGE  JURY  WHEN  IT  HAS  NOT  JUBIS* 
DICTION,  ETC.  The  court  may  direct  the  jury  to  be  discharged  where  it 
appears  that  it  has  not  jurisdiction  of  the  offense,  or  that  the  facts  charged 
do  not  constitute  an  offense  punishable  by  law. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  381  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  253;  amended  AprU  9,  1880,  Code 
AmdtB.  1880  (Pen.  C.  pt.),  p.  22. 


An  to  eomrt  not  hmwlmm  J«rlsdictloii  of 
oflTenae  ehaived*  vroviid  of  deaiarrer,  see, 
ante,   {1004  subd.  1  and  note. 

As  t«  diaailaaal  of  aetlon  and  direetlns 
reMobmlaaloa*   see,    post,    9  1117   and   note. 

A«  to  faeta  stated  not  ■vflicient  to  con- 
»tltate  public  olfenwe,  KToiiBd  of  deBiarrer» 
etc.,  see,  ante,   {  1004  subd.   4  and  note. 

Aa  to  offense  eomniltted  ivItliiB  Jaiia- 
dlctloB  of  two  or  more  conntlea*  effect  of 


eoB^ictlon    Or   acquittal    thereof*    see,    ante, 
9  794  and  note. 

Aa  to  persona  liable  to  panisbment  under 
law^s  of  this  atate  for  public  offense  coni- 
■sitted'  therein,  etc.,  see,  ante,  5  777  and 
note. 

Aa  to  proceedinirs  w'here  Jury  la  dis- 
charged because  facts  do  not  constitute 
an  offense  punishable  by  law»  see,  post, 
S  1117  and  note. 


§  1114.  PROCEEDING  IF  JUBY  DISCHARGED  FOR  WAST  OF  JURIS. 
DICTION  OF  OFFENSE  COMMITTED  OUT  OF  THE  STATE.  If  the  jury 
be  discharged  because  the  court  has  not  jurisdiction  of  the  offense  charged, 
and  it  appear  that  it  was  committed  out  of  the  jurisdiction  of  this  state,  the 
defendant  must  be  discharged. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  382  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  253;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  P.  22. 


§  1115.  PROCEEDING  IN  SUCH  CASE,  WHEN  OFFENSE  COMMITTED 
IN  THE  STATE.  If  the  offense  was  committed  within  the  exclusive  jurisdic- 
tion of  another  county  of  this  state,  the  court  must  direct  the  defendant  to  be 
committed  for  such  time  as  it  deems  reasonable,  to  await  a  warrant  from  the 
proper  county  for  his  arrest;  or  if  the  offense  is  a  misdemeanor  only,  it  may 
admit  him  to  bail  in  an  undertaking,  with  sufficient  sureties,  that  he  will, 
within  such  time  as  the  court  may  appoint,  render  himself  amenable  to  a 
warrant  for  his  arrest  from  the  proper  county;  and,  if  not  sooner  arrested 
thereon,  will  attend  at  the  office  of  the  sheriff  of  the  county  where  the  trial 
was  had,  at  a  certain  time  particularly  specified  in  the  undertaking,  to  sur- 
render himself  upon  the  warrant,  if  issued,  or  that  his  bail  will  forfeit  such 
sum  as  the  court  may  fix,  to  be  mentioned  in  the  undertaking;  and  the  clerk 
must  forthwith  transmit  a  certified  copy  of  the  indictment  or  information,  and 
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of  all  the  papers  filed  in  the  action,  to  the  district  attorney  of  the  proper 

county,  the  expense  of  which  transmission  is  chargeable  to  that  county. 

History:  Enacted  February  14,  1872,  founded  on  §§383,  384  Crim- 
inal Practice  Act  1851,  Stats.  1861,  pp.  253,  254;  amended  April  9, 
1880,  Code  Amdts.  1880  (Pen.  C.  pt.),  p.  22. 

A«  to  adml»slo»  to  bail  of  defendant  '  An  to  ^rarrant  laaved  In  one  conntT'  and 
arreated  in  another  eonntr*  see,  ante,  executed  in  another*  see,  ante,  §  819  and 
§§  822.  823  and  notes.  note. 

Aa  to  proeeedlnpi  for  pnblie  oflenne  trl-  Aa    to   warrants  of   arreat,   ball*   etc   for 


able   in    another   covntr   of   the    atate,    see,  offense   triable   in   one   eoanty    and   arreata 

ante,  §827.  made  In  another,  see   ante,   §§819-829   and 

Aa  to  warrant  of  arrest,  Issnance  of,  etc.,  notes, 
see,  ante.   §9  811  et  seq.  and  notes. 

§  1116.    SAME.    If  the  defendant  is  not  arrested  on  a  warrant  from  the 

proper  county,  as  provided  in  section  eleven  hundred  and  fifteen,  he  must  be 

discharged  from  custody,  or  his  bail  in  the  action  is  exonerated,  or  money 

deposited  instead  of  bail  must  be  refunded,  as  the  case  may  be,  and  the  sureties 

in  the  undertaking,  as  mentioned  in  that  section,  must  be  discharged.    If  he 

is  arrested,  the  same  proceedings  must  be  had  thereon  as  upon  the  arrest  of  a 

defendant  in  another  county  on  a  warrant  of  arrest  issued  by  a  magistrate. 

History:  Enacted  February  14,  1872,  founded  on  §§  385,  386  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  254. 

§  1117.  PROCEEDINGS  IF  JUBY  DISCHARGED  BECAUSE  THE  FACTS 
DO  NOT  CONSTITUTE  AN  OFFENSE.  If  the  jury  is  discharged  because  the 
facts  as  charged  do  not  constitute  an  offense  punishable  by  law,  the  court  must 
order  that  the  defendant,  if  in  custody,  be  discharged ;  or  if  admitted  to  bail, 
that  his  bail  be  exonerated ;  or  if  he  has  deposited  money  instead  of  bail,  that 
the  money  be  refunded  to  him,  unless  in  its  opinion  a  new  indictment  or  infor- 
mation can  be  framed  upon  which  the  defendant  can  be  legally  convicted,  in 
which  case  it  may  direct  the  district  attorney  to  file  a  new  information,  or  (if 
the  defendant  has  not  been  committed  by  a  magistrate)  direct  that  the  case  be 
submitted  to  the  same  or  another  grand  jury ;  and  the  same  proceedings  must 
be  had  thereon  as  are  prescribed  in  section  nine  hundred  and  ninety-eight; 
provided,  that  after  such  order  or  submission  the  defendant  may  be  examined 
before  a  magistrate,  and  discharged  or  committed  by  him  as  in  other  cases. 

History:  Enacted  February  14,  1872,  founded  on  §§  387,  388  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  254;  amended  AprU  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  23. 

AUTHORITY  TO  DISMISS  ACTION —  law,  and  In  opinion  of  court  new  indictment 

DISTRICT  ATTORNEY.  or     Information     can     be     presented     upon 

,     .    ,,      .^        -  ^   ^      J'      •  A*  A  which   defendant  can  be   lei^ally   convicted. 

1.  Authority  of  court   to   dismiss  action  and  _peopie   v.   Schmidt,    64    Cal.    260.    268,    80 

to  direct  resubmission  or  re-exammation.       p^^^    gj^^ 

2.  District  attorney,  authority  of,  to  file  new  2.     District   attorney— -IVItkovt   an    order 

information.  <*'  court,  mmy  •Ic  new  Informatioa,  where 

there  has  been  acquittal  because  of  varl- 
1.  Court  hmm  avthorlty  to  dfamlsa  ac-  ance  between  pleadlngr  and  proof,  under 
tl0m  and  to  direct  rcMubminfiloii  or  re-  section  1165,  post;  and  It  is  not  mandatory 
examination  of  charsre,  and  In  meantime  upon  court,  under  either  above  section  or 
detain  prisoner  In  custody  for  his  appear-  section  1166,  to  direct  district  attorney  In 
ance  to  answer  new  indictment  or  Informa-  matter,  nor  Is  power  to  cause  new  informa- 
tion, where  It  appears  that  facts  chargred  tion  to  be  filed  exclusive  In  court. — People 
do    not    constitute    offense    punishable    by       v.  Ammerman,  118  Cal.  23,  27,  50  Pac.  16. 
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§  1118.  WHEN  EVIDENCE  ON  EITHEB  SIDE  IS  CLOSED,  COURT  BiAY 
ADVISE  JUBY  TO  ACQUIT.  If,  at  any  time  after  the  evidence  on  either  side 
is  closed,  the  court  deems  it  insufficient  to  warrant  a  conviction,  it  may  advise 
the  jury  to  acquit  the  defendant.    But  the  jury  are  not  bound  by  the  advice. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  389  Criminal 
Practice  Act  1851,  Stats.  1S51,  p.  254. 


ADVISING  JUBY  TO  ACQUIT. 

1.  Construction — In  general. 

2.  Same — Effect  of  provision  of  code. 

8.  Court    authorized    to    advise    jury    to 
acquit — Jury  not  bound  by  advice. 

4-  6.  Court  can  not  summarily  direct  jury 
•    to  find  verdict  of  not  guilty — ^When 
verdict  may  be  set  aside. 

7.  Death  resulting  from  uncertain  cause 

— Instruction  as  to  acquittal. 

8.  Directing    jury    to    acquit — Advising, 

etc. — Authority  of  court. 

9.  Duty  of  court  to  advise  acquittal. 

10.  Exception  to  refusal  of  court  to  advise 

acquittal  is  not  authorized. 

11.  Ex  parte  statement  of  district  attor- 

ney insufficient  as  measure  of  evi- 
dence. 

12.  Failure  of  jury  to  agree — After  ad- 

vised to  acquit. 

13.  Motion  to  instruct  jury  to  acquit  prop- 

erly denied. 

14.  Order  directing  jury  summarily  to  find 

verdict  of  not  guilty,  though  erro- 
neous, wiU  not  be  reversed — Jeo- 
pardy. 

15.  Opening  statement — ^Direction  to  jury 

to  acquit. 

16.  Province  of  jury — ^Duty  to  pass  upon 

evidence. 

17.  Same — Guilt   or    innocence    of    defen- 

dant can  not  be  determined  by 
eourt. 

18, 19.  Same — Finding  verdict  of  guilty  after 
advised  to  acquit. 

20.  Bight  of  state  to  jury  trials. 

21.  Bule  as  to  improper  verdicts. 

22.  Use  of  word   '* instruct,"  instead  of 

''advise'* — ^When  not  error. 

1.  Conatmctloii  —  In  s«neml. — Obvious 
effect  of  this  provision  of  code  is  to  take 
from  court  power  to  determine  as  matter 
of  law,  at  close  of  evidence  for  prosecu- 
tion, that  evidence  Is  insufficient. — People 
V.  Daniels.  105  Cal.  262,  266,  38  Pac.  720; 
People  V.  Stoll,  143  Cal.  689.  695,  77  Pac. 
818.  See  People  v.  Horn,  70  Cal.  17,  18,  11 
Pac.  470. 

2.  Same  — Effect  of  thtu  pro^lnloift  of 
code  is  to  take  from  court  power  to  deter- 
mine, as  matter  of  law.  at  close  of  evidence 
for  prosecution,  that  evidence  is  insufficient 
to  Justify  conviction. — ^People  v.  Daniels, 
105  Cal.   262.  266.  88  Pac.  720. 

As  to  Jeopardjr*  see,  ante,  8  687  and  note. 


S.  Court  la  oiilr  antkorlBCd  to  <<adTiae** 
ivry  to  acqvit,  and  Jury  are  not  bound  by 
advice. — People  v.  Horn,  70  Cal.  17,  18,  11 
Pac.  470. 

4.  Court  e«n  not  mnmamuuMj  Mrect  Jvry 

to  find  verdict  of  not  guilty. — People  v. 
Ammerman,  118  Cal.   83,  88,  50  Pao.  15. 

5.  Court  has  no  power  to  command  Jury 
to  render  verdict  of  not  guilty,  and  hence 
no  power  to  enforce  such  command.— Peo- 
ple V.  Roberts,  114  Cal.  67,  68.  45  Pao.  1016. 

6.  Court  has  no  power  to  demand  cer- 
tain kind  of  verdict,  but  where  Jury  faJls  to 
follow  its  advice,  court  may  set  aside  ver- 
dict of  Jury. — People  v.  Roberts,  114  Cal. 
67,  68,  45  Pac.  1016. 

T.  Death  reavltlnir  from  vneertalA  eanae 
-^Iiiatnictloii  as  to  acquittal. — ^Where  de- 
fendant inflicted  dangrerous  wound  upon 
deceased,  who  died  either  from  such  wound 
or  through  unskilful  treatment,  it  is  not 
error  for  court  to  refuse  instruction  as  fol- 
lows: "If  the  Jury  believe  that  the  injury- 
inflicted  by  the  prisoner  would  have  been 
fatal,  but  if  death  was  actually  produced 
by  morphine-poisoningr,  they  must  acquit." 
Jury  having:  been  told  that  if  the  wound 
was  not  in  itself  mortal,  and  death  was 
caused  solely  by  morphine,  they  must  ac» 
quit. — People  v.  Lewis.  124  Cal.  651,  663.  46 
L.  R.  A.  783.  67  Pac.   470. 

8.  Directing  Jurjr  to  acqnit  —  Advlalna:, 
etc. — Authority'  of  court. — Where  court  in- 
structed Jury  as  follows:  "Gentlemen,  on 
the  admitted  facts  of  this  case,  as  stated 
to  you  by  the  district  attorney,  and  ad- 
mitted by  the  counsel  for  the  defendant, 
you  have  heard  the  discussion  that  has 
taken  place  here,  by  counsel  and  the  court, 
and  I  direct  you  to  flnd  a  verdict  for  the 
defendant,  for  the  reason,  in  my  opinion, 
under  the  facts  of  the  case  as  admitted, 
the  homicide  admitted  to  have  taken  place 
was  Justiflable":  held,  that  court  is  without 
authority  or  Jurisdiction  so  to  direct  Jury, 
and  that  such  direction  is  void,  inasmuch 
as  court  has  no  power  to  summarily  direct 
Jury  to  acquit,  its  power  beingr  limited  to 
advising:  them  as  stated  in  the  statute. — 
People  V.  Stoll,  143  Cal.  689.  691.  77  Pac. 
818.  See  People  v.  Horn,  70  Cal.  17,  18.  11 
Pac.  470;  People  v.  Daniels,  106  Cal.  262, 
266,  38  Pac.  720;  People  v.  Roberts,  114 
Cal.  67,  68.  45  Pac.  1016;  People  v.  Terrill, 
132  Cal.  497.  64  Pac.   894. 

••     Duty   of   court    to    advlac    acquittal. — 

When  there  is  clear  failure  of  proof  upon 
material  allegration  of  charg^e.  defendant 
has   riffht   to   demand    Instruction    to    Jury 
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that  there  has  been  such  failure  of  proof, 
and  fact  that  he  moves  for  an  instruction 
to  "acquit"  does  not  relieve  court  of  duty 
of  doing  what  court  in  such  case  may  do, 
1.  e.,  advise  an  acquittal. — People  v.  Ward, 
145   Cal.   786,  738,   79   Pac.    448. 

10.  ExceptloH  to  refniuil  of  court  to  ad- 
vtee  Jvrr  to  acquit  is  not  authorized. — Peo- 
ple V.  Lewis,  124  Cal.  551,  553,  46  L.  R.  A. 
783,  67  Pac.  470. 

11.  Bix  parte  stateBieiit  of  district  at- 
torney can  not  supply  or  fill  measure  re- 
quired by  code  as  to  evidence. — People  v. 
Stoll,  148  Cal.  689,  694,  77  Pac.  818. 

12.  Fallvre  of  Jury  to  aarrcc— After  bc- 
iHif  advlacd  and  instructed  by  court  to 
render  verdict  of  not  suilty,  and  subse- 
quent dischargre  of  Jury,  can  not  be  taken 
out  of  rule  that  failure  of  Jury  to  ag^ree 
avoids  plea  of  once  in  Jeopardy. — People 
V.  James,  97  Cal.   400,  403,   32  Pac.   317. 

IS.  'Motion  or  rcqacst  to  ''iBatruct"  Jury 
to  acqalt  defendant  is  properly  denied,  as 
court  is  only  authorized  in  any  case  to 
"advise"  Jury  to  acquit. — People  v.  Daniels, 
105  Cal.  252,  265,  88  Pac.  720.  See  People 
V.  Horn,  70  Cal.  17,  18,  11  Pac.  470. 

14.  Order  dlrcctlns  Jury  smniiiarlly  to 
And  verdict  of  not  gruilty,  followed  by  such 
flndingr,  althousrh  erroneous,  will  not  be 
reversed  on  appeal,  for  reason  that  reversal 
could  avail  nothing  in  interests  of  Justice, 
defendant  having  been  once  in  Jeopardy 
for  olTense  set  out  in  information,  and,  for 
that  reason,  forever  freed  upon  second  trial 
upon  those  matters. — People  v.  Roberts,  114 
Cal.  67.  69.  46  Pac.  1016.  See  People  v. 
Webb,  38  Cal.  467;  People  v.  Horn,  70  Cal. 
17.  11  Pac.  470. 

15.  OpcBlBir  statement  —  Direction  to 
Jury  to  ac«vlt. — ^It  was  never  contemplated 
by  this  section  that  evidence  at  close  of 
which  court  might  advise  Jury  to  acquit 
would  be  the  opening  statement  of  district 
attorney.  Evidence  which  is  meant  is 
evidence  upon  which  cases  are  usually,  and 
it  may  be  said  exclusively,  tried;  that  evi- 
dence which  Jury  receive  from  testimony  of 
witnesses  duly  produced  before  them,  whom 
they  see  and  hear,  and  on  whose  testimony 
they  can  rely;  best  evidence  which  nature 
of  case  will  permit,  both  in  its  nature  and 


as  to  its  method  of  production. — ^People  v. 
Stoll.  143  Cal.  689.   694.  77  Pac.   818. 

16.  Province  of  Jury — After  case  la  snb> 
Btltted  upon  evidence,  however  weak  that 
evidence,  it  is  still  duty  of  Jury  to  pass 
upon  its  sufficiency,  and  find  a  verdict  ac- 
cording to  their  own  best  Judgment,  paying 
all  due  respect  to  advice  and  opinion  of 
Judge  as  to  its  insufficiency. — People  v. 
Roberts,  114  Cal.  67.  68,  46  Pac.  1016. 

17.  Same— Gvllt  or  Innocence  of  defend- 
ant  can    not   be    determined   by    courts    for 

this  Is  exclusively  province  of  Jury. — Peo- 
ple V.  Stoll,  148  Cal.  689,  694,  77  Pac.  818. 

18.  Same  — Finding  verdict  of  •rnllty 
after  advlacd  to  acqnlt.r-^ury  may  find  de- 
fendant guilty  notwithstanding  court's  ad- 
vice to  acquit. — People  v.  Daniels.  105  Cal. 
262,   266.   38  Pac.  720. 

19.  Where  Jury  finds  defendant  guilty 
after  being  advised  to  acquit,  verdict  can 
not  be  set  aside  upon  ground  that  Jury  had 
dispute  or  disregarded  instructions  of 
court,  but  only  upon  motion  for  new  trial 
upon  ground  that  verdict  was  not  sus- 
tained by  evidence. — People  v.  Daniels.  105 
Cal.  262,  266.  38  Pac.  720. 

ao.     Riglit    of    state    as    to    Jnry    trials. — 

Under  constitution  of  this  state,  same  right 
is  guaranteed  to  people  as  to  defendants 
to  have  Jury  ultimately  pass  upon  fact  of 
guilt  or  innocence;  and  this  section  does 
not  deprive  people  of  that  right;  it  simply 
permits  court,  after  evidence  is  before 
them,  to  advise  an  acquittal  upon  it. — Peo- 
ple V.   Stoll.   143   Cal.    689,   696.  77   Pac.   818. 

21.  Rule  as  to  Improper  verdicts. — Rule 
is,  that  if.  through  misdirection  of  Judge 
in  matter  of  law.  verdict  is  improperly  ren- 
dered, it  can  never  afterwards,  on  applica- 
tion of  prosecution,  in  any  form  of  pro- 
ceeding, be  set  aside. — People  v.  Terrlll. 
132  Cal.  497,  601,  64  Pac.  894;  People  v. 
Webb,  38  Cal.  467;  People  v.  Horn,  70  Cal. 
17,  11  Pac.  470;  People  v.  Roberts.  114  Cal. 
67,  68,  45  Pac.  1016;  People  v.  Hill,  146  Cal. 
145.  146,  79  Pac.  845. 

22.  I^ae  of  word  ^^Inatmct,"  Instead  off 
*<advlae,^  held  not  substantial  departure 
from  statute. — People  v.  Ward,  146  Cal. 
736,  739.  79  Pac.  448. 


§1119.  VIEW  OF  PREMISES,  WHEN  ORDERED  AND  HOW  CON- 
DUCTED. When,  in  the  opinion  of  the  court,  it  is  proper  that  the  jury  should 
view  the  place  in  which  the  ofEense  is  charged  to  have  been  committed,  or  in 
which  any  other  material  fact  occurred,  it  may  order  the  jury  to  be  conducted 
in  a  body,  in  the  custody  of  the  sheriff,  to  the  place,  which  must  be  shown  to 
them  by  a  person  appointed  by  the  court  for  that  purpose;  and  the  sheriff 
must  be  sworn  to  suffer  no  person  to  speak  or  communicate  with  the  jury,  nor 
to  do  so  himself,  on  any  subject  connected  with  the  trial,  and  to  return  them 
into  court  without  unnecessary  delay,  or  at  a  specified  time. 

History:     Enacted  February  14.  1872.  re-enactment  of  §  390,  with  an 
addition,  Criminal  Practice  Act  1861.  Stats.  1851,  p.  264« 

lies 
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VIEW  OF  PREMISES — ^MISCONDUCT  OF  COLRT. 


[Ft.  II. 


VIEW    OF    PREMISES—PRESENCE     OF 
JUDGE—PRESENCE  OF  DEFENDANT. 

1, 2.  Discretion    of   court — To    direct    view 
of  place. 

3.  Same  —  AbHence    of    record    showing 
abuse   of   discretion. 

4,  5.  Same — View  of  premises. 

6.  Inspecting  steer  alleged  to   be  stolen 

---Objection,   how   raised. 

7.  Misconduct  of  court — In  colloquy  with 

counsel  as  to  viewing  place. 

8.  Officer    pointing    out    objects    during 

view. 

9.  Same — Person  appointed  by  court  to 

show  jury  places. 

10.  Separation  of  jurors  during  view  of 

place. 

11.  Physical    objects    viewed    by    jury — 

Evidence  in  the  case. 

12.  Presence    of    defendant    at    view — In 

general. 

13.  Same — Discretion    of    court    to    allow 

view  without  defendant. 

14.  Same — Defendant  and  his  counsel  have 

right  to  be  present. 

15- 18.  Same — Defendant  consenting  to  gen- 
eral   order   to   view    premises. 

19.  Same — Where   defendant   is   not   pres- 

ent. 

20.  Presence  of  judge — Better  practice. 

21.  Same — Correction  of  error. 

22.  Same — Judge  at  view  of  place. 

23.  Same — Receiving   evidence. 

24.  Same — ^Waiver   of  error. 

25,  26.  Trial — View  of  place  as  part  of — Case 
holding  view  not  part  of  trial. 

27, 28.  View  of  place  in  another  county — 
Right  of  superior  court  to  direct, 
in  its  discretion. 

29.  Whispering  among  jurors  while  view- 

ing place — Harmless  error. 

30.  Witness  pointing  out  positions,  etc.^  to 

jury — Held    erroneous. 

31.  Same — Contrary  holding. 

1.  Dliicr«tlon  of  coart— To  direct  view 
of  place. — Jud^e  who  presides  at  trial  and 
hears  evidence  must,  in  his  discretion,  de- 
termine whether  or  not  view  of  place  where 
ofTense  is  charged  to  have  been  committed 
Is  necessary. — People  v.  Bush.  68  Cal.  623, 
633.  10  Pac.  169. 

2.  Sendingr  a  trial  Jury  to  view  the 
premi.se8,  even  when  clearly  within  the 
provisions  of  the  above  section,  "is  a  haz- 
ardous proceeding:,  and  frequently  leads 
to  difficulties;  and  it  would  be  well  for 
trial  courts  not  to  make  use  of  the  power 
except  in  cases  which  seem  imperatively  to 
call  for  it." — People  v.  Fitzpatrick,  80  Cal. 
538.    22   Pac.    215. 

3.  S«BiC  —  AbMCBcc  of  record  shonvins 
abnne  of  diacretlon  on  the  part  of  the 
court  in  refusing:  to  make  an  order  for  view 
by  the  Jury  of  premises  where   the  alleered 


offense  is  said  to  have  occurred,  the  objec- 
tion will  not  be  considered  by  the  appellate 
court. — People  v.  Lyle,  34  Cat  App.  360, 
167  Pac.  652. 

4.     Saaie— Vle^r    of    premise*. — It    Is    not 

an  abuse  of  discretion  in  a  prosecution  for 
burgrlary  to  refuse  to  make  an  order  Errant- 
irxK  the  defendant's  request  that  the  Jury 
be  permitted  to  view  the  premises  where 
the  crime  chargred  is  alleged  to  have  been 
committed,  when  there  is  evidence  that 
there  was  sufficient  illumination  In  the 
room  of  the  burgrlary  to  enable  the  com- 
plaining: witness  to  identify  the  defendant, 
notwithstanding:  other  witnesses  testify 
that  it  would  be  difficult  or  even  impossible 
for  them  under  the  circumstances  shown  to 
recog:nize  another  person. — People  v.  How- 
ard, 28  Cal.  App.  180,  151  Pac.  754. 

6.  Under  the  provisions  of  the  above 
section  view  of  the  premises  is  a  matter 
committed  solely  to  the  discretion  of  the 
trial  Julge,  "and  it  is  difficult  to  conceive 
of  a  case  in  which  the  facts  would  Justify 
a  reversal  for  an  abuse  of  such  discretion." 
— People  V.  Wong:  Hing:,  176  Cal.  699.  169 
Pac.  357.  See  People  v.  Howard,  28  Cal. 
App.  180,  151  Pac.  754;  People  v.  Maupins, 
30  Cal.    App.   393,  158   Pac.    602. 

6.  Innpectfnir  nicer  alleired  to  have  been 
■tolea— Objection,  how  raised. — Order  of 
court  requiring  Jury  to  be  conducted  to 
corral  to  view  certain  steer  alleg:ed  to 
have    been    one    of    cattle    stolen,    is    such 

is     not     authorized     under 

this     section,     as     section 

of  "place,"  and  as  steer   is 

order   made    is    not    within 

this    section     of    code;     but 


an     order     as 
provisions      of 
relates  to  view 
not    a    "place," 
provisions     of 


where  objection  to  proceedinp:  itself  is  not 
based  upon  K^ound  that  it  was  irreg:ular, 
illesral,  or  unauthorized,  but  is  an  objec- 
tion only  that  "the  animal  in  question  has 
not  been  shown  to  be  in  the  same  condition 
it  was  when  animal  is  alleg:ed  to  have  been 
received  by  defendant,"  and  where  atten- 
tion of  court  below  had  not  been  called  to 
vice  of  proceeding:,  appellant  should  not 
be  heard  to  make  objection  in  appellate 
court  for  first  time  upon  point  of  illcgrality 
of  such  view. — People  v.  Fitzpatrick,  80 
Cal.  538,  639,  22  Pac.  215. 

7.  Mlscoadvct  of  cotort— In  colloquy  vrlth 
counsel  as  to  view  ins  place. — Where  de- 
fendant, by  counsel,  moved  court  that  jury 
be  sent  to  view  premises  where  alleged 
burg:lary  took  place,  and  with  that  under- 
standing, on  defendant's  motion.  Jury  were 
excused  until  next  morning:,  when  defend- 
ant, instead  of  following:  out  request  made 
on  day  previous  to  view  premises,  moved 
dismissal  of  proceedingrs,  and  where  such 
motion  was  followed  by  colloquy  between 
court  and  counsel  for  defendant,  and  court, 
denying  defendant's  motion  for  dismissal, 
thereupon  directed  Jury  to  retire  to  delib- 
erate upon  their  verdict:  held,  that,  under 
circumstances,  conclusion  is  Justified  that 
Jury  were  affected  by  proceeding:s  relating 
to   proposed   view  of   premises,   and   by   in- 
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disrnant  attitude  of  court  toward  defendant, 
and  by  statement  of  court  that  "now  he 
[defendant]  prefers  to  move  for  dismissal 
of  the  case."  together  with  fact  that  they 
were  not  sent  to  view  premises,  and 
thereby  were,  it  may  be  reasonably  sup- 
posed, led  to  almost  instantaneous  agree- 
ment that  defendant  was  gruilty,  and  that, 
under  circumstances,  Judgrment  should  be 
reversed  and  new  trial  grranted. — I'eople 
V.  Hawley,  111  Cal.  78,  84,  43  Pac.  404. 

8.  Offlcer  polntlnir  oat  objectn  durlnir 
view. — ^Where  officer  in  chargre  of  jury  dur- 
ingr  view  of  premises  always,  when  point- 
ing: out  objects,  accompanied  his  state- 
ments by  phrase,  "This  is  said  to  be  the 
room/'  etc.,  held  that  if  evidence  did  not 
show  that  each  particular  place  and  object 
was  "said  to  be"  such  as  described,  it  was, 
at  most,  an  irregrularlty  which  defendant 
waived  by  not  objectingr  to  It  when  -he 
first  had  opportunity  to  do  so. — People  v. 
Fitzgrerald,  137  Cal.  546,  648,  70  Pac.  654. 

S.  Saaie— Peraoii  appointed  by  court  to 
rhow  Jury  place*  named  in  its  order  for  the 
"view,"  may  point  out  and  name  places  to 
jury. — People  v.  Bush,  71  Cal.  602.  606,  12 
Pac.  781. 

10.  Separation  of  Jnrom  darlnir  view  of 
place. — Where  juror,  without  objection  from 
counsel  for  defendant,  was  temporarily 
separated  from  rest  of  jury  and  j^dgre,  al- 
thougrh  in  full  view  of  them,  while  passing: 
over  labyrinth  of  Chinese  roofs,  testimony 
having*  been  introduced  that  defendant, 
after  homicide,  passed  over  such  roofs: 
held,  that  such  separation  of  jurors  while 
viewing:  premises  did  not  work  any  preju- 
dice to  defendant,  it  appearing  by  affidavit 
of  juror  that  in  passing  over  roofs  he  did 
not  speak  to  any  one  until  shortly  after- 
ward, when  he  rejoined  jury,  and  where  it 
appears  that  counsel  for  defendant  stated 
that  he  had  no  objection  to  juror  passing 
over  roofs  if  he  could. — People  v.  Tarm 
Poi,  86  Cal.  226,  227,  24  Pac.  998. 

Aa  to  aepnrntlon  of  Jarora  i:cnerally,  see, 
post.  9  1121  and  note. 

11.  Phyalcal     objects     viewed     by     Jury 

while  inspecting  premises  are  evidence  in 
case. — People  v.  Mllner,  122  Cal.  171,  185, 
64  Pac.  838. 

12.  Prcnence  of  defendant  at  view — In 
irenenil. — ^Where.  pending  trial .  of  defend- 
ant on  charge  of  burglary,  jury,  under  di- 
rection of  court,  visited  premises  a11e{?ed 
to  have  been  burglarized,  defendant  not 
being  present  when  view  was  made:  held, 
under  authority  of  People  v.  Bush,  68  Cal. 
623.  10  Pac.  169,  that  judgment  must  be 
reversed  for  failure  to  have  view  in  pres- 
ence of  defendant. — People  v.  Lowrey,  70 
Cal.  193.  194.  11  Pac.  605. 

13.  Same— DIacretlon  of  court  to  allow 
view  without  defendant. — Court  has  discre- 
tion to  permit  jury  to  view  scene  of  al- 
leged murder  without  presence  of  defend- 
ant; and  this  is  neither  in  contemplation  of 
act  nor  otherwise  any  part  of  trial.     It  is 


rather  suspension  of  trial  to  enable  jury 
to  view  ground,  etc.,  that  they  may  better 
understand  testimony. — People  v.  Bonney, 
19  Cal.  426,  445,  446. 

Bnt  compare  with  view  expressed  in  later 
cases,   pars.  14,  16-19,   this  note. 

14.  Same  —  Defendant  and  his  coanacl 
have  rlirht  to  be  present  at  view,  in  order 
that  defendant  may  not  be  deprived  of  any 
of  his  constitutional  rights. — People  v. 
Bush.  68  Cal.  623.  10  Pac.  169;  People  v. 
Bush,  71  Cal.  602,  606,  12  Pac.  781. 

15.  Same— Defendant  consenting  to  Kcn-* 
eral  order  to  view  premises,  will  not  be 
permitted  to  stand  mute  while  offlcer  Is 
pointing  out  variohs  objects,  and  consent 
to  it  all  when  jury  returns  to  court,  and 
then  make  his  objection  for  first  time  in 
appellate  court. — People  v.  Fitzgerald,  137 
Cal.  546,  560,  70  Pac.  654. 

16.  Trial  court  is  authorized  to  send 
jury  trying  criminal  cause  to  view  place 
in  which  olTense  is  charged  to  have  been 
committed,  or  in  which  any  other  material 
fact  occurred,  in  pursuance  of  good  pur- 
pose in  certain  instances;  but  law  which 
confers  this  authority  does  not  declare 
that  this  may  be  done- without  presence 
of  defendant  and  his  counsel. — People  v. 
Bush.   68  Cal.    623,    630,   10    Pac.   169. 

17.  View  to  be  taken  by  jury  of  any 
place  or  places  contemplated  by  this  sec- 
tion should  not  be  ordered  by  court  to 
take  place  unless  in  presence  of  defendant. 
— People  V.  Bush,  68  Cal.  623,  634.  10  Pac. 
169.  See  Mo.  State  v.  Sanders,  68  Mo.  202. 
30  Am.  Rep.  782.  Neb.  Carroll  v.  State.  6 
Neb.   31.     Tex.  Smith  v.  State,  42  Tex.   444. 

18.  View  of  premises  by  jury  In  ab- 
sence of  defendant  is  error. — People  v.  Mll- 
ner, 122  Cal.  171,  184,  64  Pac.  838. 

19.  Same— IVhere  defendant  Is  not  pres- 
ent when  jury  inspects  various  places 
named  in  order  to  view  place  where  offence 
was  committed,  it  is  fair  to  presume  thai 
what  they  then  and  there  saw  tended  to 
or  did  Infiuence  their  verdict. — People  v. 
Bush.   68  Cal.  623,   682.  10  Pac.   169. 

ao.     Presence    of    Jndse— -Better    practice. 

— It  is  better  and  safer  practice  for  judge 
to  accompany  jury  in  viewing  premises,  to 
see  that  nothing  improper  occurs  at  the 
viewing. — People  v.  Bush,  68  Cal.  623,  633. 
10  Pac.  169  (upon  this  point,  in  concurring 
opinion,  it  is  said:  "  A  defendant  In  a  crim- 
inal case  amounting  to  felony  has  a  right 
to  be  tried  in  the  presence  of  the  court, 
of  which  the  judge  is  an  integral  part,  to 
be  represented  in  every  step  of  the  case 
by  counsel,  to  be  personally  present,  and 
be  confronted  by  witnesses  against  him"). 

21.  Same  «- Correction  of  error. — Where 
view  of  place  where  crime  was  committed 
was  had  in  absence  of  judge,  no  objection 
being  made  until  after  return  of  jury  Into 
court,  whereupon  judge  instructed  jury  to 
disregard  impressions  acquired  during 
view,  and  ordered  second  view  of  premises 
In   presence   of  jud^e,   at   which   same    ob- 
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jects  were  Been,  pointed  out  by  same  per- 
son as  in  first  view,  error  committed  at 
first  view  Is  corrected. — People  v.  White, 
5  Cal.  App.  329.  90  Pac.  471.  477. 


at    Tfew    of    pl«ce.r— It 

is  right  of  defendant  to  have  Judgre  accom- 
pany Jurors  when  they  take  view  of  place 
under  an  order  that  jury  view  locus  in  quo. 
and  where  Judgre  does  not  do  this  it  is  re- 
versible  error. — People  v.  Tut  Line:,  74  Cal. 
569.  670.  16  Pac.   489. 

23.  Same— Recelvlni;  evidenee. — Jury  in 
viewinsT  place  of  commission  of  crime  Is 
receiving  evidence,  and  defendant  is  en- 
titled to  have  Judgre  present. — ^People  v. 
White,  5  Cal.  App.  820.  90  Pa*c.   471.  476. 

24.  Sam^— Waiver  of  error. — Failure  of 
accused  to  take  timely  objection  to  Jury 
taking  view  of  premises  in  absence  of  the 
judge  is  waiver  of  right  to  have  judge 
present,  and  where  no  objection  is  made  at 
time  of  taking  view  until  the  return  of 
Jury  into  court,  error  is  waived. — People 
V.  White.  6  Cal.  App.  329.  90  Pac.   471.  477. 

'     26»     Trial— View    of    place    aa    part    of. — 

View  by  Jury  of  place  where  crime  is 
alleged  to  have  been  committed  is  part  of 
the  trial,  and  may  be  an  Important  step 
therein,  and  presence  of  prisoner  at  view, 
in  case  involving  life  or  liberty,  that  he 
may  have  an  opportunity  to  observe  con- 
duct of  jury,  and  whatever  occurs  there, 
might  be  of  utmost  consequence  to  him. — 
People  V.  Bush,  68  Cal.  628.  633,  10  Pac. 
168.  See  People  v.  Jones  (Cal.  June  28. 
1886).   11  Pac.  601.  602. 

26w  Compare  I  As  to  view  of  premises. 
People  V.  Bonney,  19  Cal.  426.  446.  hold- 
ing that  view  of  premises  Is  neither  in 
contemplation  of  act  nor  otherwise  any 
part  of  trial,  and  that,  rather,  it  Is  sus- 
pension of  trial,  to  enable  jury  to  view 
gpound.  etc.,  that  they  may  better  under- 
stand testimony. — People  v.  Bonney,  19  Cal. 
426,  446. 

•  27.  View  of  plaee  In  aaothcr  couutj^^ 
Rlicht  of  svperior  court.  In  Its  dimenetlon,  to 

cause  view  to  be  taken  of  place  or  places 
in  county  where  cause  is  on  trial,  or  in 
any    other    county,    is    without    limitation, 


and  is  in  no  way  in  conflict  with  provisions 
of  article  VI,  section  6  of  state  constitu- 
tion.— People  ▼.  Bush,  71  Cal.  602.  606.  12 
Pac.  781. 

28.  Right  is  conferred  by  this  section 
on  any  superior  court  in  this  state,  in  ex- 
ercise of  sound  discretion,  to  cause  view 
to  be  taken  by  jury  trying  criminal  cause 
of  any  ''place  in  which  the  offense  Is 
charged  to  have  been  committed  or  in 
which  any  other  material  fact  occurred." 
and  this  right  Is  given,  whether  place  or 
places  to  be  viewed  lie  in  county  where 
cause  is  on  trial,  or  in  any  other  county  in 
this  state. — ^People  v.  Bush,  71  Cal.  602. 
606,  18  Pac.  781. 

21^.  'WktoperiBi;  amons  Jvrora  wkllc 
▼Icwlnc  locality  where  homicide  was  com- 
mitted is  not,  of  itself,  sufflcient  error  to 
warrant  reversal  of  Judgment. — People  v. 
Bush,  68  Cal.  688,  628.  10  Pac.  169. 

80.  WItacsa  polatlmir  out  posltloao*  etc., 
to  Jnry. — ^Where  prosecution  asked  court  to 
send  Jury  to  view  premises,  and  asked  that 
witness  should  show  jury  relative  positions 
of  parties  at  time  ofPense  was  committed, 
directing  that  no  explanations  or  com- 
ments were  to  be  made,  except  that  such 
witness  show  Jury  where  parties  were  at 
time  olTense  occurred:  held,  that  such  di- 
rection was  erroneous,  under  provision  of 
this  section  requiring  that  no  person  shall 
separately  speak  to  Jury  during  view  of 
premises,  and  that  such  order  was  not  only 
opposed  to  letter  of  code,  but  also  to  pur- 
pose of  oath  required  to  be  administered 
to  sheriff,  and  opposed  to  principle  which 
gives  to  defendant  privilege  of  being  con- 
fronted by  witnesses  against  him. — People 
V.  Green.  68  Cal.  60,  61. 

SI.  Saaic  —  Coatrary  MoMIbk.  —  Rule  In 
People  V.  Green,  63  CaL  60.  to  effect  that 
witness  shall  not  be  permitted  to  speak  to 
Jury  during  view  of  premises,  overruled  in 
People  V.  Bush.  71  Cal.  602.  12  Pac.  781. 
holding  that  as  view  of  premises  is  part  of 
trial,  places  may  be  pointed  out  to  jury 
during  such  view,  and  that  speaking  to 
Jury  for  this  purpose  Is  not  prohibited  by 
language  of  code. — See  People  v.  Milner,  122 
Cal.  171,  186,  64  Pac.  888. 


§  1120.  KNOWLEDGE  OF  JUBOR  TO  BE  DECLARED  IN  COURT,  AND 
HE  TO  BE  SWORN  AS  WITNESS.  If  a  juror  has  any  personal  knowledge 
respecting  a  fact  in  controversy  in  a  cause,  he  must  declare  the  same  in  open 
court  during  the  trial.  If,  during  the  retirement  of  the  jury,  a  juror  declare 
a  fact  which  could  be  evidence  in  the  cause,  as  of  his  own  knowledge,  the  jury 
must  return  into  court.  In  either  of  these  cases,  the  juror  making  the  state- 
ment must  be  sworn  as  a  witness  and  examined  in  the  presence  of  the  parties. 

History:     Enacted  February  14,  1872,  re-enactment  ot  i  392  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  254,  256. 
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JTJBOB  AS  WITNESS— KNOWLEDGE— 
DISCLOSUBE. 

Itf  Gonfltraction. 
2,8.  Juror  not  disqualified  to  become  witness 
in  proper  case. 

4.  Juror  not  permitted  to  impeach  verdict. 

5.  Jaror  bound   to   disclose   knowledge   of 

any  pertinent  facts. 

6.  Jurors    competent    witnesses    in    either 

criminal  or  civil  issues — ^Public  policy. 

7.  Jurors  testifying  upon  trial  for  perjury. 

8.  Testimony  of  jurors  serving  upon  former 

trial. 


t»  applleatioA  off  Joror's  kmowled^e 
lA  ffonUsip  verdlel*  see  note,  81  Am.  Dec. 
266,  267. 

A«  to  ffniii#  Jarors  mi  wttaeMics,  see, 
ante,  §  926  and  note. 

1.  €>mmmtrm^Uom,  —  Under  this  section, 
personal  knowledge  of  Juror  can  no  longer 
be  considered,  unless  he  be  examined  in 
open  court.— People  v.  White,  6  Cal.  App. 
329,  90  Pao.  471,  476. 

X  Jmrmir  im  not  dla^waltfled  to  become 
wItaoMi  In  proper  case.— People  v.  Doyell, 
4S  Cal.  86,  90. 

S.  Juror  may  always  be  witness  for 
either  party  and  still  retain  his  seat  as 
Juror. — ^Whlte  v.  State,  78  Miss.  60,  19  8o. 
97.  See  Rex  v.  Rosser,  7  Car.  &  P.  648.  82 
Enff.  C  Jm  670. 

4.  Jmrmr  aot  ventltted  to  Impeack  him 
▼crdtet  by  affidavit  stating  that  while  Jury 


were  deliberating  defendant's  character 
was  being  discussed,  and  that  one  of  the 
Jurors  stated  that  defendant  was,  to  his 
own  knowledge,  quarrelsome  man,  and  that 
he  was  at  one  time  on  drunk  at  certain 
place,  and  had  his-  weapons  taken  away 
from  him. — People  v.  Doyell.  48  Cal.  85,  87, 
90. 

5.  Jvror  k«vl»g  knowledge  of  mny  pertl- 
He»t  fact— -Bovnd  to  dlnclose  It  In  time  for 
accused  to  cross-examine  him  and  to  ex- 
plain or  contradict  his  testimony. — ^Houser 
v.  Commonwealth,  51  Pa.  8t.  382,  887. 

6.  Jnrom  are  not  Ineompeteat  wltaeaaea 

In  either  criminal  or  civil  Issues.  They 
have  no  interest  that  disqualifies,  and  there 
Is  no  rule  of  public  policy  that  excludes 
them. — ^Houser  v.  Commonwealth,  61  Pa. 
St.  332.  837. 

T.  Jnrora  teatffytag  npoa  trtal  for  per- 
jury alleged  to  have  been  committed  upon 
trial  of  one  C.  for  burglary.  Jurors  were 
permitted  tO'  testify  that  defense  In  C.'s 
case  claimed  from  evidence  that  another 
and  third  person  committed  crime. — People 
V.  Ostrander,  110  Mich.  60,  67  N.  W.  1079. 


8.  Teatlmony  off  Jnrom 
former  trial. — No  principle  of  law  prevents 
person  who  has  served  upon  Jury  on  pre- 
vious trial  of  case  from  testifying  as  to 
articles,  blood  stains,  etc.,  which  were  ex- 
hibited to  him  at  that  time. — ^Woodfolk  v. 
State,  86  Qa.  69,  11  S.  B.  814,  828. 


§  1121.    JURORS  BIAY  BE  PERMITTED  TO  SEPARATE  DURINa  TRIAL. 

The  jurors  sworn  to  try  an  action  may,  at  any  time  before  the  submission  of 
the  cause  to  the  jury,  in  the  discretion  of  the  court,  be  permitted  to  separate 
or  be  kept  in  charge  of  a  proper  officer.  The  officer  must  be  sworn  to  keep  the 
jurors  together  until  the  next  meeting  of  the  court,  to  suffer  no  person  to  speak 
to  them  or  communicate  with  them,  nor  to  do  so  himself,  on  any  subject  con- 
nected with  the  trial,  and  to  return  them  into  court  at  the  next  meeting  thereof. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  393  Criminal 
Practice  Act  18.51,  Stats.  1851,  p.  255;  amended  April  9,  1880,  Code 
AmdtB.  1880  (Pen.  C.  pt.),  p.  23. 


SEPARATION  OP  JUROBS. 

1.  Constitutionality  of  section. 

2.  Construction  of  section. 

3.  Permitting  part  of  jury  to  separate. 

4.  Separation  of  jurors — ^Rests  in  discretion 

of  court. 

5.  Same— Separation    during    trial. 

6.  Temporary  separation — After  retiring  for 

deliberation. 

A«  to  ■•vamtfoB  of  Jarora  dnrtas  Tiew, 

see,  ante,   i  1119,  note   par.  10. 

1.  CoHatit«tlomaUt7  of  MCtloH.  —  This 
section  Is  not  unconstitutional;  it  in  no 
way  violates  or  interferes  with  right  that 
every  one  has  to  fair  trial  by  Jury. — People 
▼.  Chaves,  122  Cal.  134.   140,   64  Pao.   696. 


2.  Conatraettom  of  oectloii. — While  the 
provisions  of  the  above  section  should  be 
observed,  yet  the  section  should  be  siven 
a  reasonable  construction;  so  that  where  a 
Juror  becomes  suddenly  ill  after  instruc- 
tlon^y  the  court  and  retirement  to  the 
Jury  room,  the  officer  In  charge  of  the  Jury 
may  permit  a  physician  to  render  the 
necessary  medical  assistance,  such  officer 
remaining  in  the  Jury  room  during  the  pres- 
ence of  the  physician,  and  no  communica- 
tion passing  between  the  Juror  and  the 
physician  afPecting  the  trial,  is  not  the 
ground  of  a  new  trial  where  prejudice  is 
not  shown  or  attempted  to  be  shown  other 
than  the  entrance  Into  the  Jury  room  by 
the  physician. — People  ▼,  Weston,  82  Cal. 
App.   671,   163    Pac.    691. 
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8.     P«rmlttliis   yart   of   Jnrr   to    separate 

from  rest  and  g^o  to  their  homes,  leaving 
remainder  in  custody  of  sheriff.  Is  error, 
and  absolutely  unwarranted  In  law. — People 
v.  Maugrhs,  149  Cal.  25S.  264,  86  Pac.  187. 

4.  Separation  of  Jnrors  rests  in  dlscre- 
tloa  of  eovrt,  and  where  no  abuse  of  that 
discretion  appears,  its  action  is  justified  and 
proper. — People  v.  Chaves,  122  Cal.  134.  140, 
54   Pac.   696. 

5.  Same  —  Separatioa  of  Jorors  daring 
trial,  and  before  submission  of  cause,  is 
matter  in  discretion  of  court. — People  v. 
Coyne,  116  Cal.  296,  297,  48  Pac.  218;  Peo- 


ple y.  Ebanks.  117  Cal.  662,  667,  40  L*.  R.  A. 
269,  49  Pac.  1049. 

6.  Teaiporary  separatioa— After  retiring 
for  deliberatloB.-^Where  officer  in  chargre 
of  Jury  after  they  had  retired  for  delibera- 
tion conducted  them  to  diningr-room  of 
hotel,  where  they  remained  together  for 
three-quarters  of  an  hour,  srtd  while  there 
officer  in  charge  was  absent  from  room  for 
few  minutes  during  period  named,  held  not 
sufficient  to  constitute  misconduct  on  part 
of  Jury  or  officer  for  which  n<3W  trial  should 
be  granted. — People  y.  Kelly,  46  Cal.  355. 
366,  867. 


§1122.  JUBY  AT  EACH  ADJOURNMENT  MUST  BE  ADMONISHED, 
ETC.  The  jury  must  also,  at  each  adjournment  of  the  court,  whether  per- 
mitted to  separate  or  kept  in  charge  of  officers,  be  admonished  by  the  court  that 
it  is  their  duty  not  to  converse  among  themselves  or  with  any  one  else  on  any 
subject  connected  with  the  trial,  or  to  form  or  express  any  opinion  thereon 
until  the  cause  is  finally  submitted  to  them. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  394  Criminal 
Practice  Act  1861,  Stats.  1861,  p.  255. 


ADMONISHMENT  OP  JUBY  ON 
ADJOUBNMENT. 

1.  Admonition  should  be  given. 

2-4.  Same — Failure  mere  technical  error. 

5.  Conversations   among   jurors — Improper, 

when. 

6.  Court  permitting  jurors  to  separate  dur- 

ing adjournment,  when  not  error. 

7.  Failure  to  admonish  jurors   as  to  duty 

during    separation  —  Objectionable 
though   not    erroneous   practice. 

8,  9.  Presumption  that  jurors  performed  their 
duty---Sbowing  of  positive  misconduct 
required  to  overthrow  presumption. 

10.  Same  —  Showing  of  positive  misconduct 
required  to  overthrow  presumption. 

1.  AdmoHttfom  skoiiM  be  ffiven,  as  pre- 
scribed by  this  section,  and  record  should 
disclose  fact  of  Its  having:  been  given. — 
People  V.  Mauffhs,  149  Cal.  26S.  265,  86 
Pac.  137. 

2.  Same— Fallnre    mere    teekHlcal    error. 

— The  failure  of  the  court  during  the  exam- 
ination of  a  witness  to  admonish  the  Jury 
in  the  manner  prescribed  by  section  1122 
of  the  Penal  Code,  upon  permitting:  qpe  of 
the  Jurors  to  retire  for  a  moment,  is,  if 
error  at  all,  mere  technical  error  and  not 
of  sufncient  importance  to  Justify  a  re- 
versal of  the  Judgement  of  conviction. — Peo- 
ple V.  Witt,  170  Cal.   104,  148  Pac.  928. 

8.  Failure  of  court  to  admonish  Jury  un- 
der this  section  is  not  necessarily  revers- 
ible error.  While  the  section  should  be 
always  strictly  complied  with,  yet  if  no 
injury  appears  to  have  resulted  from  an 
omission  so  to  do  prejudice  will  not  be 
presumed. — People  v.  McKeehan,  11  Cal. 
App.  44S,  447,  105  Pac.  273. 


4.  Compares  People  v.  Yee  Foo,  4  Cal. 
App.  730,  89  Pac.  450.  451,  holding  that. 
In  absence  of  showing:  to  contrary,  It 
will  be  presumed  that  court  did  its  duty 
and  g:ave  proper  admonition  at  each  ad- 
journment. 

5.  ConTematioB  aaions  Jarora  Improper 
for  Jororo  to  dtocnaa  eaoe  even  amoair 
themselves  dnrlnir  Its  progress  and  before 
its  submission;  but  mere  fact  that  conver- 
sation was  had  In  Jury-box  is  not,  in  it- 
self, such  an  Impropriety  as  implies  mis- 
conduct.— People  V.  Kramer,  117  Cal.  647, 
649,  49  Pac.  842. 


C  Court  permlttlHK  Jurors  to  separate 
dnrlBif  adjouranteat  —  "Wlien  aot  error.  — 

Where  court,  during:  adjournments,  per- 
mitted Jury  to  separate  after  admonishingr 
them  as  provided  in  this  section,  such  sepa- 
ration was  held  not  to  constitute  revers- 
ible error. — People  v.  Ebanks.  117  Cal.  652, 
657,  40  L.  R.  A.  269,  49  Pac.  1049. 

7.  Failure  to  admonlsk  Jurors  as  to  their 
doty  during:  hours  of  separation  is  objec- 
tionable practice,  and  not  countenanced  by 
statute,  but  error  in  this  reg:ard  is  techni- 
cal, and  not  of  Importance  such  as  to  de- 
mand reversal  of  Judgrment  and  new  .trial. 
— People  V.  Coyne,  116  Cal.  295,  297.  48 
Pac.  218.  See  People  v.  Thompson,  84  Cal. 
598.   606,   24  Pac.  384. 

8.  Presumption  is  tkat  Jurors  performed 
their  duty  with  fidelity  to  their  oath,  and 
that  they  observed  admonitions  of  Judgre  as 
to  their  conduct. — People  ▼.  Kramer,  117 
Cal.  647,  649,  49  Pac.  842. 

9.  This  presumption  can  be  overthrown 
only  by  showing:  some  act  of  positive  mis- 
conduct.— People  v.  Kramer,  117  Cal.  647, 
650.  49  Pac.  842.  See  People  ▼.  Williams,  24 
Cal.  81. 
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10»     Same— SkowlBi;    of   posltlTe    mlaeoa-i 
dact  required  to  overtliroiT  premiinptloB, — 

To  predicate  mlBconduct  of  Jury  upon  fact 
of  conversiner  tog^ether  in  Jury-box,  it  must 
be  made  to  appear  that  conversation  had 
Improper  reference  to  evidence  or  merits 
of  case;  and  even  then,  unless  it  be  shown 


to  have  been  of  character  calculated  to 
prejudice  defendant,  it  Is  not  sufficient  to 
work  reversal. — People  v.  Kramer,  117  Cal. 
647,  649,  49  Pac.  842.  See  People  v.  Mc- 
Curdy,  68  Cal.  576.  580,  10  Pac.  207;  People 
V.  West,  73  Cal.  345,  347,  14  Pac.  848. 


§  1123.  PROCEEDINGS  WHEN  JUROR  BECOMES  UNABLE  TO  PER- 
FORM HIS  DUTIES.  If,  before  the  conclusion  of  the  trial,  a  juror  becomes 
sick,  so  as  to  be  unable  to  perform  his  duty,  the  court  may  order  him  to  be 
discharged.  In  that  case  a  new  juror  may  be  sworn  and  the  trial  begin  anew, 
or  the  jury  may  be  discharged  and  a  new  jury  then  or  afterwards  impaneled. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  395  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  255. 


SICK    JUROR— PEREMPTORY 
CHALLENGES—' '  TRIAL. ' ' 

1.  Beginning     trial     anew  —  Juror     dis- 

charged on  account  of  sickness. 

2.  Illness    of    jurors  —  Peremptory    chal- 

lenges. 

3.  Juror    becoming    sick    after    impanel- 

ment. 

4.  Jurors     remaining     after     juror     dis- 

charged— Because  of  sickness. 

5,  6.  Same — Effect  of  discharge  of  juror  for 
sickness. 

7.  Same — Right     of     defendant     to     per- 

emptory   challenges. 

8.  Peremptory   challenges — ^Reservation  of 

ruling  on. 

9, 10.  ** Trial,"   meaning    of. 

1.  Befclnnliis  trial  BHe^fr -^  "Wliere  Jnrov 
In  dlackarffed  o»  account  of  •IckncMi,  de- 
fendant Is  entitled,  under  clause  "and  trial 
begrin  anew,"  to  all  challeneres  which  law 
srave  him  in  first  instance,  after  changre  has 
been  effected.  Within  that  limit,  he  not 
only  has  rigrht  to  challenge  new  Juror,  but 
likewise  any  or  all  of  origrinal  eleven. — 
People  V.  Stewart  64  Cal.  60,  61,  28  Pac. 
112.  See  State  v.  Hazledahl.  2  N.  D.  621. 
16  L.  R.  A.  160,  62  N.  W,  S15. 

2.  Illnesa  of  Jvroni— Peremptory  chal- 
IcBffea. — Where,  on  trial  for  murder,  duringr 
Impanelment  of  Jury,  after  nine  Jurors  had 
been  selected  and  sworn  to  try  case,  two  of 
Jurors  were  excused  on  erround  of  illness, 
defendant  at  time  having:  exercised  nine  of 
twenty  peremptory  challengres  allowed  him 
by  law,  and  where  remainingr  seven  Jurors 
were  retained,  and  additional  men  were 
called  to  All  panel,  and  where,  when  eleven 
Jurors  had  been  sworn  to  try  case,  de- 
fendant had  exercised  in  all  twenty  of 
peremptory  challeneres,  and  attempted  to 
excuse  by  peremptory  challenge  twelfth 
Juror  called:  held,  that  court  erred  In  re- 
fusing to  allow  challengre  on  ground  that 
defendant  had  already  exhausted  all  per- 
emptory challenges  allowed  by  law. — Peo- 
ple V.  Wong  Ark,  96  Cal.  126,  128,  30  Pac. 
1116.     See  People  v.  Stewart,  64  Cal.  61,  28 


Pac.  112;  People  v.  Brady,  72  Cal.  490,  492, 
14  Pac.   202. 

8.     Jnror   becoming   alck  after  impaneled 

to  try  case,  before  introduction  of  evidence, 
and  court  discharged  him,  to  which  dis- 
charge defendant  excepted,  and  another 
Juror  was  then  regularly  drawn,  examined, 
accepted,  and  sworn:  held,  that  contention 
that  proceeding:  was  unwarranted  and  viti- 
ated Judg:ment  is  not  maintainable,  and 
that  court  is  Justified  by  this  section. — 
People  V.  Van  Horn,  119  Cal.  823,  832,  61 
Pac.  688. 

4.  Jarom  remalnlnir  after  Juror  to  dto- 
cbarKed— Because  of  alckneMi  need  not  be 
di8charg:ed,  as  rig:ht  of  defendant  to  chal- 
lenge Jurors  is  retained  and  expressly  ac- 
corded to  him  equally  as  against  remain- 
ing Jurors  as  against  members  of  new 
panel,  and  refusal  to  discharge  remaining 
Jurors  is  not  therefore  error. — People  v. 
Brady,   72  Cal.  490,  492,  14  Pac.   202. 

5.  Same  — Effect  of  dtocharfire  of  Juror 
for  alekneas  is  to  restore  to  defendant  his 
entire  number  of  peremptory  challenges, 
and  to  permit  him  to  challenge  those  al- 
ready accepted. — People  v.  Zelgler.  135  Cal. 
462,  464,  66  L.  R.  A.  882,  67  Pac.  764. 

6.  Where  defendant  on  trial  for  murder 
had  made  use  of  but  fourteen  peremptory 
challenges  since  sick  Juror  was  excused, 
and  upon  calling  and  examining  twelfth 
Juror  was  denied  peremptory  challenge,  it 
appearing  that  six  peremptory  challenges 
had  been  exercised  by  defendant  before 
discharge  of  sick  Juror,  held  that  it  was 
error  to  deny  defendant  peremptory  chal- 
lenge to  twelfth  Juror,  and  that  defendant 
was  not  limited  to  fourteen  peremptory 
challenges  after  discharge  of  sick  Juror.-^ 
People  V.  Zeigler,  136  Cal.  462,  464,  66 
L.   R.   A.    882,    67    Pac.    764. 

7.  Same — ^Rlffkt  to  defendant  to  peremp- 
torily challenire  any  Juror  when  discharge 
of  Juror  is  made  on  account  of  sickness,  ex- 
tends not  only  to  orignal  Jury,  but  to 
entirely  new  Jury  impaneled  after  the  dis- 
charge of  such  original  Jury. — People  v. 
Stewart,  64  Cal.  60,  61,  28  Pac.  112. 
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8.  Peremptory  ehallensres  —  Renervatlon 
of  mllBs  orn. — ^Where,  after  impanelment  of 
Juiy,  before  information  was  read.  Juror 
waf  excused  for  sickness,  defendant  moved 
that  remaining*  Jurors  be  not  dischargred, 
that  special  venire  be  Issued  for  new  Juror, 
and  that  each  side  be  allowed  number  of 
peremptory  challengres  remainingr  to  them, 
which  motion  was  granted,  except  that 
court  reserved  ruling  concerning  peremp- 
tory challenges,  such  ruling  is  proper, 
where  new  Juror  was  sworn  without  any 
challenge  being  exercised.  —  People  ▼. 
Weber,  149  Cal.  325,  336,  86  Pac.  671.  See 
People  ▼.  Brady,  72  Cal.  490,  492,  14  Pao, 
202. 


•.  '^Trlal''  witkin  BieaHtiis  of  above  «rc- 
tloH  has  commenced  when  Juror  is  excused 
for  sickness. — People  v.  Zeigler,  136  Cal. 
462.  463,  66  L.  R.  A.  882,  67  Pac.  764  (see 
dis.  op.  of  Garoutte,  J.,  concurred  In  by 
Beatty,  C.  J.,  Van  Dyke,  J.,  holding  that 
"trial"  refers  to  procedure  after  impanel- 
ment of  Jury). 

10.  '*Trial,"  as  used  in  this  section,  re- 
fers to  trial  in  limited  sense — that  is,  pro- 
cedure after  impanelment  of  Jury. — Dis.  op.. 
People  V.  Zeigler,  136  Cal.  462,  466,  56 
Li.  R.  a.  882,  67  Pac.  754.  See  People  v. 
Stewart,  64  CaL  60,   61,  28  Pac.  112. 


§  1124.  OOUBT  TO  DECIDE  QUEBTIONB  OF  LAW  ABISINa  DXTRING 
TRIAL.  The  court  must  decide  all  questions  of  law  which  arise  in  the  course 
of  a  trial. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  39^  Criminal 
Practice  Act  1851»  Stats.  1851,  p.  255. 


ASSUMPTION    OF    FACT    BY    COURT- 
PRESUMPTION— IN8TBUCTI0N   AS 

TO   LAW. 

1.  AMumption  by  court  of  fact  in  dispute, 

presumed  injurious. 

2.  Court   can   not   pass  upon   credibility   of 

witnesses. 

3.  lostruetion  submitting  question  of  law  to 

jury  erroneous. 

4.  Jeopardy — Instruction    as    to — ^When    not 

erroneous. 

1.     AMiamptloii  br  eoart  of  fact  or  factn 

In  dispute,  which  must  be  found  by  Jury, 
is  an  infrlngrement  of  their  province,  which, 
presumptively,  injuriously  affects  rigrhts  of 
accused,  and  constitute  error  for  which 
conviction  is  reversible. — ^People  v.  Messer- 
smith,  61  Cal.  246,  248.  See  People  v. 
Ybarra,  17  Cal.  166;  People  v.  Walden,  61 
Cal.  588;  People  v.  Wong  Ah  Ngow,  54  Cal. 
161.  86  Am.  Rep.  69. 


S.  Covrt  eaii  not  pass  vpoii  vaeatloB  of 
eredlblllty  of  wltsemieo,  nor  upon  prepon- 
derance of  evidence. — Helm  v.  BCartin,  69 
Cal.  57,  6S;  People  v.  Messersmith,  61  Cal. 
246,  248. 

3.  Inatraetloift  •vbmltttiii;  to  imrj  «iieM- 
tloao  of  laiv  Is  erroneova. — ^People  v.  Ivey* 
49  Cal.  56,  67. 

4.  Jeopardy  —  iBstractloii  as  to-^Whea 
Bot  crroBeowiw — ^It  is  true,  as  general  prop- 
osition, that  questions  of  fact  are  exclu- 
sively with  Jury,  and  that  Jeopardy  is  ques- 
tion of  fact;  but  where  information  failed 
to  charere  any  offense,  it  is  not  error  to 
chargre  Jury  "that  the  plea  of  once  in 
Jeopardy  is  not  sustained  by  the  evidence, 
and  your  verdict  on  that  issue  will  be  for 
the  people,"  and  so  as  to  issue  of  former 
acquittal. — People  v.  Ammerman,  118  Cal. 
23,  28,  60  Pac.  16.  See  People  v.  Varnum, 
53  Cal.  630;  People  v.  Helbingr,  61  Cal.  620; 
People  V.  Clark,  67  Cal.  99,  7  Pac.  178. 

As  to  Jeopardy  ia  seaeral,  see,  ante, 
S  687  and  note. 


§1125.    ON  TSIAL  FOR  LIBEL  JURY  TO  DETERMINE  LAW  AND 

PACT.     On  a  trial  for  libel,  the  jury  has  the  right  to  determine  the  law  and 

the  fact. 

History:  Enacted  February  14,  1872,  re-enactment  of  §397  Criminal 
Practice  Act  1851»  Stats.  1851,  p.  255;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  G.  pt.),  p.  23. 

Aa    to    rlffht    of   |arx    to    detenalae    law       note,   above   section   belngr.   in   part,   repeti- 
aad  fact,  in  libel  cases,  see,  ante,  S  251  and       tion  of  last-named  section. 


§  1126.  IN  ALL  OTHER  CASES  COURT  TO  DECIDE  QTTESTIONS  OF 
LAW.  On  a  trial  for  any  other  offense  then  libel,  questions  of  law  are  to  be 
decided  by  the  court,  questions  of  fact  by  the  jury;  and,  although  the  jury 
have  the  power  to  find  a  general  verdict,  which  includes  questions  of  law  as 


1170 


Tit.  Tn,  ek.  II.] 


CHARGING  JVRT— ^OURT^  DUTY  Olf. 


f  1127 


well  as  of  facty  they  are  bound,  nevertheless,  to  receive  as  law  what  is  laid 
down  as  such  by  the  court. 

History:  Enacted  February  14,  1872,  founded  on  §  398  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  255;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  23. 


INSTBUCTIONS  AS  TO  LAW—DUTY 

OP  JUBY. 

1,8.  Lustmetion   as   to   receiving   law   from 
eourt. 

8.  Instruction  erroneous  in  point  of  law, 
binding  upon  jury. 

4.  Duty  of  jury — To  apply  facts. 

5.  Jury  must  take  law  from  court. 

6, 7.  Verdict  in  disobedience   to  instructions 
is  verdict  "against  law." 

1.  iBStraetioM  as  to  recelvins  Imw  from 
eomrt. — There  is  no  error  In  chargrlng:  Jury, 
usinff  langrua^re,  "Tou  should  receive  the 
law  as  I  state  it  to  be,  notwithstandiner 
you  may  firmly  believe  that  I  am  wronff 
and  that  the  law  is  or  should  be  other- 
wise."— People  V.  Worden.  113  Cal.  669,  572, 
46  Pac.  844. 

2.  The  latter  part  of  the  sentence  was 
unnecessary,  but  it  in  no  way  affects  the 
proposition  that .  the  Jury  must  take  the 
law  from  the  court,  as  declared  In  above 
section  of  code. — People  v.  Worden,  IIS  Cal. 
569,  572,  46  Pac.  844. 


5.  InatmcttoA  enroneona  in  point  of  lavr» 
blBdlni;  vpoA  Jury,  who  can  no  more  be 
permitted  to  look  beyond  Instruction  of 
court  to  ascertain  law  than  they  would  be 
allowed  to  ero  outside  of  evidence  to  find 
facts  of  case. — Emerson  v.  County  of  Santa 
Clara.  40  Cal.  548,  546. 

4.  Duty  of  J«ry— To  apply  faeta. — ^Duty 
of  Jury  is  to  apply,  at  all  times,  the  facts 
shown  in  evidence  In  accordance  with  rules 
of  law  griven  them  by  court;  but  in  so  doing 
their  verdict  is  none  the  less  rendered  by 
the  Jury. — ^People  V.  Chadwlck,  4  Cal.  App. 
68,  87  Pac.  884,  886. 

8.    Jury   muamt   take    la^r   from    covrt    as 

declared  in  this  section. — People  v.  Worden, 
113  Cal.  672,  46  Pac.  844. 

6.  VerAlct  of  Jvry  la  dlaobcdleaeo  to  la- 
atraetloaa  of  court  upon  point  of  law  is 
verdict  "agrainst  law." — Emerson  v.  County 
of  Santa  Clara,  40  CaL  648,  646. 

r.  Dovbtedt  Con.  op.,  Edwards  ▼.  Wag- 
oner, 121  Cal.  876,  878,  68  Pac.  821. 


§  1127.    DUTY  OP  COURT  IN  CHARGINa  JURY.    In  charging  the  jnry 

the  court  must  state  to  them  all  matters  of  law  necessary  for  their  information. 

All  instructions  given  (except  such  as  might  incidentally  be  given  during  the 

admission  of  evidence)  shall  be  in  writing,  unless  both  parties  request  the 

giving  of  an  oral  instruction,  or  consent  thereto,  and  when  so  given  orally, 

all  instructions  must  be  taken  down  by  the  phonographic  reporter.    Eithet 

party  may  present  to  the  court  any  written  charge,  and  request  that  it  be 

given.    If  the  court  thinks  it  correct  and  pertinent,, it  must  be  given;  if  not, 

it  must  be  refused.    Upon  each  charge  presented  and  given  or  refused,  the 

court  must  indorse  and  sign  its  decision.    If  part  be  given  and  part  refused, 

the  court  must  distinguish,  showing  by  the  indorsement  what  part  of  the 

charge  was  given  and  what  part  refused. 

History:  Enacted  February  14,  1872,  founded  on  §§  399,  400,  401, 
Criminal  Practice  Act  1851,  Stats.  1851,  p.  255;  amended  March  27, 
1897,  Stats,  and  Amdts.  1897,  p.  184. 


INSTBUCTIONS  TO  JURY— IN 
GENERAL. 

I.  lN8T«UCn0N8. 

IT.  Province  or  Court  and  Jury  as  to 
Instructions. 

in.  Review  on  Appeal. 

I.  Instructions.  [ 

1-19.  Ab   to  generally. 

20-23.  Abstract  propositions  of  law — In- 
structions not  prejudicial — ^Excep- 
tion. 

24.  Abstract  instruction. 


25.  Same  —  Incorrect    as    an    abstract 

proposition. 

26.  Accessories  —  Under    provisions    of 

above  section. 

27.  Accomplice — Corroboration   of. 

28.  Same — Instruction  as  to  credibility. 

29.  Action    of    eourt    on    requested    in- 

structions. 

30.  Same — Absence  of  error  in  modifi- 

cation of  requested  inatruetion. 

31-33.  Alibi — Instructions  as  to. 
34.  Same — Burden  of  proof. 
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3d.  Same — ^Seasonable  doubt. 

36.  Same — Use  of  word   ''attempt." 

37.  Amendment    of    instruction  —  Court 

has  right  to  amend. 

38.  An  instruction  considered  how. 

39.  Same — Construction  of  instructions. 

40.  Argumentative    instruction — No    er- 

ror for  court  to  refuse. 

41.  Assuming  fact  as  proved — Court  has 

no  right. 

42.  Same — Assuming     fact     as     proved 

will  not  warrant  reversal  if  fact 
is  admitted. 

43.  Same — ^Court  should  avoid  assuming 

any    material    fact    in    issue    as 
proved. 

44.  Same — Trial  for  assault  with  deadly 

weapon. 

45.  As  to  good  character — In  trial  for 

murder. 

46.  As  to  evidence  of  intent. 

47.  As  to  law — Under  theory  of  case. 

48.  As  to  motive. 

49,60.  Same — Identity  of  defendant. 

61.  Same — Trial  fop  murder. 

62.  Same — Assault  with  deadly  weapon. 

63.  As  to  presumption  of  innocence. 

64.  As  to  reasonable  doubt. 

55.  Same — Charge  not  error. 

56.  Same — Repetition  of. 

57.  Same — Instructions  given  sustained. 

68.  Same — Reiteration  of. 

69.  Same — ^Defined. 

60.  Same — Presence  or  absence   of  de- 

fendant. 

61.  As    to    unexplained    possession    of 

stolen  property. 

62.  ''Belief— Use  of  word,  in  giving 

instruction. 

63.  Brevity  in  Instructions  commended. 

64.  Burden  of  proof — Erroneous  instruc- 

tion. 

65.  Capital   offense — Duty    of   court    to 

instruct  fully. 

66.  Character    of    defendant  —  Instruc- 

tion as  to  presumption. 

67.  Same — Instruction  as  to  presumption 

of  good  character. 

68.  Charge  in  words  asked. 

69.  Charge  must  be  taken  together. 

70.  Circumstantial  evidence — Instruction 

as  to. 

71.  Same — Charge  as  to  relative  value 

of  direct  and  circumstantial  evi- 
dence. 

72.  Same — Erroneous    instruction. 

73.  Same — Instructions   assuming    char- 

acter of  evidence. 

74,  75.  Same — Charge    as    to— -Not    errone- 
ous, when. 

76.  Same — Erroneous   assumption. 
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77.  Same  —  Evidence    partially    circum- 

stantial. 

« 

78.  Same — Modification    of    instruction 

asked. 

79,  80.  Same — Refusal  to  charge  on  circum- 
stantial evidence — Error,  when. 

81.  Code  sections — ^Reading   of. 

82.  Commonplace    matter  —  Giving    in- 

struction which  contains. 

83.  Confessions — ^Assuming     prerogative 

of  jury. 

84.  Confusing    instructions — Instruction 

explaining  reasonable  doubt. 

85.  Contradictory  instructions. 

86.  Conviction  of  lesser  offense. 

87.  Defining  crime. 

88,  89.  Duty  of  court— To  instruct  jury. 

90.  Same — To    give    requested    instruc- 

tion. 

91.  Emphatic  statement  of  law. 

92.  Equivalent  instructions — Refusal   to 

give,  not  error. 

93.  Same  —  Giving    same     instruction 

twice. 

94.  Erroneous  instruction — Given  at  re- 

quest of  defendant. 

95.  Erroneous    instmction — As    to    def- 

inition of  murder  in  first  degree. 

96.  Same — Error  non-prejudicial,   when. 

97.  Same — Erroneous   instruction   which 

is  not  calculated  to  mislead  jury. 

98.  Error — Not    presumed,    when. 

99.  Same — Presumed,    when. 

100.  Errors    not    calculated    to    mislead 

jury. 

101.  Expense  of  county — ^Reminding  jury 

of. 

102, 103.  Failure  of  court  to  give  instructions 
— ^Where  not  asked. 

104.  Flight — Instruction  as  to. 

105.  Same — As  indicative  of  guilt. 

106.  Fraudulent  intent  in  embezzlement — 

Instruction  as  to. 

107.  Given  at  defendant's  request. 

108.  Hypothetical  statement   of  facts. 

109.  Identity  —  Instruction  that  identity 

of  person  is  presumed. 

110.  Same— Of  defendant. 

111.  Inapplicable  to  evidence — Not  error 

to   refuse  instruction. 

112.  Same — ^Propriety    of    instruction. 

113.  Inconsistent  instructions. 

114, 115.  Indorsement  upon  instruction. 

116, 117.  Innocence  —  lostruction   as   to    pre- 
sumption of. 

118- 120.  Instructions  are  always  to  be  given 
with  reference  to  fact. 

121.  Intent — Instruction  as  to. 

122.  Judgment — Reversing  of,  for  errone- 
ous instruction. 


Tit.  vn,  ck.  n.i 
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123.  Judgment  -  roll  —  Instructions     are 

* '  written   charges  ^ '  within  mean- 
ing  of   provisions. 

124.  Language  requested — When  instruc- 

tion given  in. 

125.  Same — Faulty  expressions. 

126.  Lesser  crime — Instruction  as  to  not 

prejudicial  to  defendant. 

127.  Limiting   evidence. 

128.  Manuscript    purporting    to    be    oral 

charge  of  court. 

129.  Marking  of — Not   prejudicial. 

130.  Matters  necessary  for  information  of 

jury — Duty  of  court. 

131.  Meaningless   instruction. 

132.  Modification  of  requested  instruction 

— Court  not   required   to   modify. 

133.  Same — Erroneous  modification  of  in- 

struction. 

134.  Same— "Modified"  does  not  neces- 

sarily import. 

135.  Same — Modified  instruction  becomes 

court's  instruction. 

136.  Notes  of  reporter  and  his  transcrip- 

tion. 

137.  Same — In     absence     of    affirmative 

showing. 

138.  Nullifying  instruction  by  later  in- 

struction. 

139.  Oral     and     written     instructions — 

Admonishing  jury. 

140.  Same  —  Char^     accompanied    with 

oral   language. 

141.  Same— Construction. 

142.  Same— Court   can   not    charge   jury 

orally. 

143.  Same — Court  charging  orally  in  ab- 

seiice    of    phonographic    reporter. 

144.  Same — Court  is  required  to  charge 

jury  as  to  matters  of  law. 

145.  Same— Charge  to  jury. is  **a  writ- 

ten proceeding." 

146.  Same — Criminal  Practice  Act. 

147.  Same — ^''Expressly  waived"   is  the 

equivalent  of  "mutual  consent." 

148.  Same — Waiver  of  written  charge. 

149.  Same — Oral  instructions  given  after 

jury  has  returned  into  court, 

150-152.  Same  —  Presumption  is  that  action 
of  court  was  in  pursuance  of  law. 

153.  Same— Statute  allows  oral  charge  to 

be   taken   down   by   phonographic 
reporter. 

154.  Same — ^Where     bill     of     exceptions 

shows  oral  charge  was  given. 

155.  Order — ^Last  until  verdict. 

156.  Other    instructions    covering    same 

point. 

157.  Otber  instructions  considered. 

168.  Phonographic  reporter  —  Charge 
given  to  jury  must  be  reduced 
to  writing. 

117S 


159.  Same — Error  is  not  to  be  inferred. 

160.  Same — Language  leading  up  to  in- 
struction. 

161.  Same — Mandatory    provision. 

162.  Same — Object  of  provision. 

163.  Same — Omission  to  take  down  por- 
tion of  oral  change. 

164.  Same — ^Presumption  as  to  reporter. 

165.  Same — Presumption  as  to  charge — 
Defendant  required  to  show. 

166.  Practice  as  to  bill  of  exceptions  or 
statement  —  Certifying  to  charge. 

167.  Same — Charge  of  court  with  "in- 
dorsements thereon." 

168.  Same — Directions  of  statute  should 
be  observed. 

169.  Same — Instruction  not  indorsed  by 
judge. 

170.  Same — Presumption  as  to  instruc- 
tion, and  understanding  of  jury. 

171.  Purpose  of  section — Erroneous  in- 
struction as  to. 

172.  Qualification — Omission  of. 

173.  Reading  sections  of  code. 

» 

174.  Same — Where  record  shows  that 
court  read  certain  sections  of  this 
code. 

175.  Reading  information  to  jury — Is  not 
error. 

176, 177.  Reading    law    to    jury — ^As    general 
rule. 

178.  Reasonable  doubt — Instruction  held 
meaningless,  but  not  erroneous. 

179.  Same — Jury  sufficiently  instructed 
elsewhere. 

180,181.  Same  —  Sufficiently  instructed   else- 
where. 

182.  Same — Sufficient   instruction. 

183.  Same — Record  containing  no  part  of 
evidence. 

184.  Same — Statute  imposes  upon  court 
(not  judge)  duty  of  certifying 
charge. 

185.  "Refused"— Instruction. 

186.  Refusal  to  instruction  as  to  man- 
slaughter. 

187.  Reiterating  instructions — ^Defendant 
can  not  be  presumed  to  be  injured 
by  refusal  to. 

188.  Same — Court  is  not  bound  to  repeat 
itself. 

189.  Same — Repetition  of  —  Refusal  of, 
not  error. 

190.  Same — ^Presumption  of  innocence. 

191.  Same — Requested  instruction  covered 
by   other  instructions. 

192.  Same — All  conditions  and  qualifica- 
tions. 

193.  Same — Presumption  of  innocence — 
Effect  of  accusation,  and  plea  of 
not  guilty — ^Justifiable  homicide — 
Threats — ^Reasonable   doubt. 
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194.  Same — Where    the    charge    of    the 

court  fully  covered. 

195.  Bemarks    of    court — Addressed    to 

couiisel,  and  not  to  jury. 

196.  Same — During  trial  upon  ruling  on 

challenge   to   juror. 

197.  Bemarks    of    court — Not    given    in 

shape  of  charge  to  jury. 

198.  Report   of   ofiScial    reporter — As   to 

instructions. 

199.  Requested  instruction. 

200.  Same — * '  It  is  safer  to  err  in  acquit- 

ting ' ' — ^Requested    instruction    as 
to. 

201.  Time    for    presenting    instruction— 

Bnle  of  court. 

202.  Upon  the  subject  of  steadfastness. 

203.  Verbal  admissions  of  party  received 

by  jury. 

204.  Same — lYivorable  instruction. 

205.  Same — When  refusal  is  not  error. 

206.  Vice    of    instruction    in    People    t. 

Gronin. 

207.  Warning  jury  against  public  senti- 

ment. 

208.  Witness — Credibility  of  defendant  as 

— Instruction  as  to. 

209.  Same— "Distrust"  for  "discredit." 

210.  Same  —  Intelligence    of    witness  — 

Charge  relating  to. 

211.  Same — Credibility  of  defendant. 

212.  Writ  of  mandate — To  compel  judge 

to  indorse  charge. 

IL  Pbovincb  of  Court  and  Juet  as  to  In- 

STBUCTIONS. 

213.  Court  should  not  instruct  as  to  par- 

ticular conclusion. 

214.  Court  is  to  state  testimony  and  de- 

clare law. 

215.  Constitutional  provision. 

216.  Court    should    not    comment    upon 

facts. 

217.  EflFect  of  evidence,  charge  as  to— 

Rule. 

218.  Same  —  Force   and   effect   of  testi- 

mony, instruction  as  to. 

219.  Instruction  as  to  matters  of  fact. 

220.  Same — As  to  conspiracy. 

221.  Same — Judge    should    not    instruct 

upon  matters  of  fact. 

222.  Jury  alone  has  power  to  weigh  tes- 

timony. 

223.  Jury  are  presumed  capable  of  under- 

standing wl^ole  charge. 

224.  Jury  required  to  apply  facts. 

225,  226.  Opinion  as  to  guilt  of  defendant — 
Language  ezpressingy  is  improper. 

227.  Province  of  jury. 

228.  Probative  force  of  evidence. 

229.  Question   of  law — ^As  to   sufficiency 

of  verdict. 


230.  Remark  by  judge  of  eourt. 

231.  Theory  of  procedure. 

nL  RsviBw  ON  Apfeau 

232.  Review    on    appeal— Wkere    record 

fails  to  show. 

233.  Self-defense  in  murder. 

234.  Substantial    rights    of    defendant — 

Errors  in  instructions  not  aifeet- 
ing. 

235.  Unprejudicial  in  any  event. 


As  to  iBStraetloB  rvgrardlBS  eovroWmttom 
•ff  teatflmoay  off  «p  «ccoBipllee»  see.  ante, 
8  1111  and  note. 

I.     INSTRUCTIONS. 

1.  A*  to  KcmenUlT* — ^An  instruction  that 
"evidence  of  the  oral  admissions  of  the  de- 
fendant ougrht  to  be  viewed  with  caution," 
if  not  in  violation  of  the  constitutional  in- 
junction agrainst  chargringr  Juries  on  mat- 
ters of  fact,  is  one  that  may  be  properly 
refused  as  a  "mere  commonplace." — ^People 
V.  Raber,  168  CaL  816,  148  Pac.  817. 

2.  In  a  prosecution  for  murder,  the  omis- 
sion of  the  Judge  to  state  which  instruc- 
tions were  griven  at  the  request  of  the 
prosecution  and  which  at  the  request  of 
the  defendant  is  commendable  rather  than 
blameworthy. — People  v.  Bundy,  168  Cal. 
777.  146  Pac  687. 

8.  An  instruction,  which  the  Jury  In  a 
prosecution  for  murder  could  not  Yeason- 
ably  have  understood  otherwise  than  as 
tellinsr  them  substantially  that  they  could 
not  safely  infer  the  existence  of  a  powerful 
and  irresistible  influence  of  homicidal  tend- 
ency under  which  the  defendant  was  act- 
ing from  the  lack  of  apparent  motive  alone, 
is  not  prejudicial,  where,  according:  to  de- 
fendant's admissions  made  before  the  trial, 
he  killed  the  deceased  because,  havingr  Just 
violently  assaulted  and  robbed  him,  he  was 
afraid  the  deceased  would  inform  agrainst 
him. — People  t.  Bundy,  168  Cal.  777,  146 
Pac.  637. 

4.  While  grenerally  the  griving:  of  conflict- 
Ingr  or  misleading:  instructions  will  war- 
rant a  reversal,  this  rule  is  subject  to  the 
exception  that  when  this  condition  Is  not 
only  invited  by  the  defendant  but  its  result 
is  solely  to  his  advantagre  he  has  no  ground 
of  complaint. — People  v.  Harris,  169  Cal.  68, 
146   Pac.   620. 

6.  The  accused  can  not  complain  of  an 
instruction  given  at  his  own  request. — 
People  T.  Weston,  49  Cal.  Dec.  286,  146  Pac. 
871.     . 

6.  It  is  not  error  to  first  give  the  in- 
structions offered  by  the  defendant,  and 
reserve  those  offered'  by  the  people  to  the 
conclusion  of  the  charge. — ^People  v.  Holt. 
22  Cal.  App.   697,  186  Pac.  601. 

7.  The  order  in  which  instructions  are 
given  is  immaterial,  since  they  are  in  all 
cases  to  be  considered  as  the  instructions 
of   the   court,   and   not  as   the   instructions 
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of  the  parties  to  the  Utlgratlon. — People  T. 
Holt.  23  Cal.  App.  697,  1S6  Pac  601. 

8.  A  charge  to  the  jury  U  not  open  to 
attack  on  the  ground  that  it  fails  speclfl- 
cally  to  cover  a  particular  point  in  the 
case  which  the  defendant  deems  pertinent 
and  material,  if  no  request  for  such  in- 
struction has  been  made. — ^People  v.  Stir- 
Bois,  23  Cal.  App.  48,  136  Pac.  967. 

9.  The  refusal  of  instructions  requested 
by  the  defendant  is  proper  where  they  are 
covered  by  the  chargre  of  the  court. — People 
V.  Ons.  Git,  IS  Cal.  App.  148,  137  Pac.  283. 

10.  It  must  be  assumed  that  Jurors  are 
fair  and  intelligent  men  and  require  no 
special  admonition  or  instruction  as  to  ob- 
vious facts  and  rudimentary  principles  of 
just  conduct — People  v.  Scott,  24  Cal.  App. 
440,  141  Pac.  946. 

11.  The  omission  to  instruct  the  Jury 
that  the  purposa  of  admittinsr  testimony 
with  reference  to  prior  convictions  of  the 
defendant  was  for  the  sole  purpose  of  im- 
peachment, is  not  error,  where  no  request 
Is  made  for  such  an  instruction. — People  y. 
Moran,   26  Cal.  App.  472,  144   Pac.   162. 

12.  The  defendant  in  any  given  case  is 
not  entitled,  under  the  section  of  the  code 
which  permits  the  submission  to  the  court 
of  the  defendant's  requested  instructions,  to 
have  his  own  particular  phrasingr  of  the 
law  adopted  by  the  court  and  given  to  the 
Jury. — ^People  v.  MacPhee,  26  Cal.  App.  218, 
146  Pac.  622. 

18.  The  refusal  of  the  court  in  a  man- 
slauerhter  case  to  give  requested  instruc- 
tions which  are  substantially  covered  by 
other  instructions  actually  given  is  not  er- 
ror.— People  V.  Wilson,  26  Cal,  App.  336,  146 
Pac.   1048. 

14.  An  instruction  "that  an  attempt  to 
do  or  perform  a  particular  thing  is  an  ef- 
fort or  endeavor  put  forth  to  accomplish  an 
act,  coupled  with  a  present  intent  so  to  do, 
which  falls  short  of  the  act  Intended,"  is 
not  objectionable,  where  the  preceding  and 
following  instructions  show  that  the  same 
had  reference  to  the  crime  charged. — Peo- 
ple V.  Price,  26  Cal.  App.  644,  147  Pac.  691. 

16.  It  is  not  prejudicial  error  to  instruct 
the  jury  that  it  would  be  their  duty  to  ac- 
quit the  defendant,  unless  they  found  the 
proof  substantially  corresponded  with  the 
"material"  allegations  of  the  information. 
— People  V.  Fleishman,  20  Cal.  App,  Dec. 
476,  148  Pac.  805. 

16.  While  it  is  improper  to  submit  to  the 
Jury  the  question  as  to  what  constitutes  the 
material  allegations  of  the  information, 
such  submission  may  be  harmless. — People 
V.  Fleishman,  20  Cal.  App.  Dec.  476,  148 
Pac.    806. 

17.  It  is  not  error  to  refuse  an  instruc- 
tion setting  forth  defendant's  theory  that 
the  prosecution  was  a  trumped-up  charge, 
the  outgrowth  of  a  conspiracy  against  him. 
— People  V.  Kilfoil,  90  CaL  App.  Dec  608, 
148  Pac.  812. 
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18.  It  is  not  error  to  refuse  to  give  an 
instruction  separately  designating  the  tes- 
timony of  police  officers  and  detectives  who 
testified  "on  behalf  of  the  state,"  and  stat- 
ing a  rule  of  greater  strictness  in  weighing 
their  testimony  than  that  of  other  wit- 
nesses.— People  V.  Kilfoil,  26  Cal.  App.  Dec. 
608.  148  Pac.  812. 

19.  A  refusal  to  Instruct  as  to  the  value 
of  testimony  of  an  accomplice  is  not  re- 
versible error. — ^Diggs  v.  United  States.  220 
Fed.  646. 

ao.  Abstract  proposltloaa  of  law— Appel- 
late court  will  not  consider  errors  or  sup- 
posed errors  of  court  below  upon  merely 
abstract  propositions  of  law,  but  will  only 
look  to  see  that  no  misdirection  or  refusal 
to  give  proper  instructions  upon  points  ac- 
tually arising,  or  which  from  nature  of  ac- 
cusation must  have  necessarily  arisen  in 
case,  has  occurred. — People  v.  Walsh,  43 
Cal.  447,  461;  People  ▼.  Nunley.  142  Cal. 
106,  111.  76  Pac.  676;  People  v.  Buck- 
ley, 143  Cal.  876,  890,  77  Pac.  169;  People 
V.  Donnelly.  143  Cal.  894.  400.  77  Pac.  177; 
People  V.  Allen,  144  Cal.  298,  302,  77  Pac. 
948;  People  y.  Thomson,  146  Cal.  717,  726, 
79  Pac.  436. 

21.  Abstract  questions  of  law  not  ap- 
plicable to  circumstances  of  case  could  not 
have  resulted  in  injury  to  defendant,  and 
instruction  containing  same  will  be  held 
harmless  error. — People  v.  Romero,  143  Cal. 
468,  469,  77  Pac.  168. 

22.  Judgment  will  not  be  reversed  for 
instruction  containing  mere  abstract  prin- 
ciple because  it  is  not  applicable  to  case, 
where  It  appears  that  no  injury  was  done; 
but  where  instruction  assumed  repeatedly 
fact  of  "commission  of  the  homicide  by 
the  defendant  being  proved,"  while  Judge 
may  not  have  Intended  to  intimate  that 
there  was  proof  of  such  fact,  jury  may 
readily  have  understood  language  used  to 
haVe  that  meaning,  and  it  therefore  can 
not  be  said  that  defendant  was  not  preju- 
diced thereby. — People  v.  Tapia,  lil  CaL 
647,  666.  63  Pac.  1001. 

28.  Where  the  court  fairly  and  fully  in- 
structed the  Jury  on  the  law  of  the  case  the 
giving  of  an  abstract  instruction,  correct, 
but  not  pertinent  to  any  theory  of  the  case, 
is  without  prejudice. — People  v.  Mack.  14 
Cal.  App.  17,  110  Pac.  967. 

24.  Abstract  lastraetloii. — It  Is  not  error 
to  refuse  an  Instruction  upon  the  subject 
matter  of  section  417  Penal  Code,  in  a  case 
where  the  indictment  charging  assault  to 
murder  would  not  support  a  conviction 
under  that  section. — People  v.  Piercy,  16 
Cal.  App.  16.  116  Pac.  822. 

25.  Saaie— ilaeorrect  as  an  abstract  prop- 
osltloA. —  Instructions  in  a  criminal  case  may 
be  incorrect  as  an  abstract  or  general  prop- 
osition and  yet  not  erroneous  or  injurious 
when  considered  in  connection  with  the 
particular  case  and  the  facts  to  which  It 
relates. — People  v.  Whalen,  164  Cal.  475, 
98  Pac.  194. 
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ao.  AcceMierlen-— Under  the  provlttlons  of 
the  above  Mectlon,  making  it  the  duty  of  the 
court  to  charire  the  jury  as  to  all  matters 
of  law  necessary  for  their  information, 
where  under  the  evidence  Introduced  at 
the  trial  Justifies  a  conviction  on  either  of 
two  theories,  the  first  that  the  defendant 
shot  and  killed  the  decedent,  and  the  sec- 
ond that  he  was  present  and  aidinfr  and 
abetting  In  the  shooting,  it  Is  the  duty  of 
the  court  to  Instruct  that  in  either  case  the 
defendant  is  guilty  as  principal. — People  v. 
Wong  Hing,  176  Cal.  699,   169  Pac.  357. 

27.  Accomplice  ^  Corroboration    of.  —  As 

to  testimony  of  accomplice  authorizinpr  con- 
viction, instruction  held  erroneous. — See 
People  V.  Kraker,  72  Cal.  459,  460,  1  Am. 
St.  Hep.  66,  14  Pac.  196. 

Aa  to  necenalty  for  corroboration  of  ae- 
compllce,  and  Instmctlona  repardlag:,  see, 
ante,  §  1111  and  note. 

28.  Same — InNtrnctlon    an    to    credibility. 

— ^It  Is  not  error  for  court  to  give  instruc- 
tion to  Jury,  "that  the  Jury  are  the  exclu- 
sive Judges  of  the  credibility  of  a  witness," 
in  trial  in  which  accomplice  is  important 
witness. — People  v.  Gibson,  53  Cal.  601. 

29.  Action  of  court  on  requeMted  inatrne- 
tlona. — Where  Instructions  requested  by 
defendant  were  embodied  in  one  instrument 
and  numbered  from  1  to  16,  this  instruction 
constituted  the  charge  requested  by  the 
defendant.  Upon  such  charge  under  each 
of  the  instructions  other  than  those  num- 
bered 6,  8,  9  and  10  was  written  "Given. 
— B.  N.  Smith,  Judge,"  and  immediately 
following  those  numbered  6,  8,  9  and  10, 
the  words,  "stricken  out  by  the  court." 
Where  changes  were  made  they  were  indi- 
cated in  writing  underneath  such  numbered 
paragraph,  "words  in  italics  supplied  by 
the  court."  From  this  it  appeared  that  the 
charge  consisting  of  the  several  Instruc- 
tions embodied  therein  was  in  part  given 
and  In  part  refused,  and  that  the  court  did 
by  Instrument  clearly  distinguish  what 
part  was  given  and  what  refused  as  ordered 
by  this  section. — People  v.  Casselman,  10 
Cal.  App.  234,  240,  101  Pac.  693. 

Aa  to  refuaal  of  inatructiona,  see  pars. 
185,   186,   this  note. 

Aa  to  reqneated  fnatmctfona,  see  pars. 
199.  200,  this  note. 

80.  Same— 'Abaence  of  error  in  modlUca* 
tion  of  reqneated  iaatrnction. — It  Is  held 
that,  upon  a  prosecution  for  grand  larceny, 
a  requested  instruction  that  the  Jury  should 
adhere  to  an  opinion  that  defendant  had  not 
been  proved  guilty  beyond  a  reasonable 
doubt  "until  convinced  beyond  all  reason- 
able doubt  that  they  were  wrong."  was  not 
erroneously  modified  by  adding,  "But  It  is 
the  duty  of  every  Juror  to  reason  with  his 
fellow  Jurors,  to  the  end  that  he  may  Join 
in  a  lawful  verdict,  and  to  discard  any 
opinion  he  may  have  formed  when  con- 
vinced that  It  is  not  Justified  by  the  evi- 
dence, where  the  correct  law  as  to  reason- 
able   doubt    is    otherwise    embodied    in    the 
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charge." — People  v.  Davenport,  17  Cal.  App. 
561,  120  Pac.   451. 

81.  Alibi  ^  laatructioM  aa  to. — Where 
defense  is  alibi.  Jury  are  correctly  charged 
by  instruction  that  defendant  must  be  ac- 
quitted in  case  of  reasonable  doubt  that  he 
was  present  at  time  and  place  of  murder. 
— People  V.  Chung  Heong,  86  Cal.  329^  331, 
24  Pac.  1021. 

32.  Instructions  as  to  alibi  should  be 
given  whenever  the  evidence  warrants  It, 
and  it  Is  error  to  refuse  It. — People  v. 
Wong  Loung,  159  Cal.  584,  114  Pac.   829. 

33.  Attempt  to  prove  alibi  can  not  be 
said,  as  matter  of  law,  when  unsuccessful, 
to  be  circumstance  of  "great  weight" 
against  prisoner. — People  v.  Malasplna,  57 
Cal.   628,   629. 

34.  Saate  ~—  Bnrden  of  proof.  —  Where 
court  charged  that  defense  of  alibi  was 
legitimate  If  proved;  th^t  defendant  was 
not  bound  to  prove  it  beyond  reasonable 
doubt  to  entitle  him  to  an  acquittal,  but 
that  it  was  sufficient  If  he  proved  it  by 
preponderance  of  evidence,  or  to  create 
reasonable  doubt  as  to  his  presence  at  time 
and  place  where  crime  was  alleged  to  have 
been  committed,  such  instruction  Is  ob- 
jectionable, as  misleading  Jury  to  believe 
that  defense  of  alibi  was  one  which  defend- 
ant was  required  to  prove  by  preponderance 
of  evidence. — People  v.  Morris,  3  Cal.  App. 
1,  84  Pac.  468,  465. 

35.  Same  ~—  Reaaonable  donbt. — State- 
ment in  instruction  upon  subject  of  alibi, 
that  "such  defense  is  as  proper  and  legiti- 
mate, if  proved,  as  any  other  defense,"  Is 
not  strictly  correct,  alibi  not  being  matter 
of  defense,  and  words  "If  proved,"  standing 
alone,  would  be  misleading. — People  v. 
Winters,   125  Cal.  825,   328,  57   Pac.  1067. 

36.  Same — Uae  of  word  ^'attempt.** — ^In- 
struction on  subject  of  alibi  is  not  rendered 
prejudicial  by  statement  that  "attempt  of 
accused  to  prove  an  alibi  does  not  shift 
burden  of  proof  from  prosecution,  but  that 
prosecution  Is  bound  to  prove  his  pres- 
ence beyond  reasonable  doubt,"  use  of  word 
"attempt,"  though  not  the  best  that  could 
have  been  used,  did  not  mean  to  discredit 
evidence  of  defendant  on  question  of  alibi, 
and  could  not  have  been  so  understood  by 
Jury. — People  v.  Lang,  142  Cal.  482,  587,  76 
Pat.   232. 

37.  Amendment  of  Inatmction  ~—  ConrI 
haa  riffht  to  amend  imperfect  Instructions. 
— People  V.  Hall,  94  Cal.  595,  600,  80  Pac.  7. 
See  People  v.  Dodge,  30  Cal.  448,  450. 

38.  An    inatmction    conaldered    how. — ^An 

instruction  must  be  considered  as  a  whole. 
— People  V.  Russell,  19  Cal.  App.  750,  127 
Pac.    829. 

39.  Same — Conatruction     of    inatrnctioaa, 

— In  determining  whether  the  law  was 
properly  declared  to  the  Jury  in  a  prosecu- 
tion for  murder,  the  appellate  court  should 
look,  not  to  an  Isolated  Instruction,  but  to. 
the  charge  as  a  whole. — People  t.  Besold* 
154  Cal.  370,  97  Pac.  871. 

ra 
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40.  Argnnnentatlve  tnstrnctloii — Not  er- 
ror for  eoort  to  refniie  to  give  instruction 
stating:  no  rule  of  law,  but  simply  argru- 
mentative  as  to  uncertainties,  dangrers,  etc.. 
Intending:  certain  classes  of  cases,  in  conse- 
quence of  which  "convictions  will  some- 
times be  wrongrly  had,  and  sometimes  the 
gruilty  will  gro  free." — People  v.  Barney,  114 
Cal.  554,  657.  47  Pac.  41. 

41.  Aranniliiif  fact  urn  proved — Court  has 
no  rtirht,  in  its  instructions  to  Jury,  to  as- 
sume existence  of-  any  fact  not  expressly 
admitted. — People  ▼.  Ah  Fungr,  16  Cal.  137, 
188;  People  v.  Gotta,  49  Cal.  166,  170;  Peo- 
ple V.  Messersmith,  61  Cal.  246,  248;  People 
V.  Hurtado,  63  Cal.  288,  298. 

42.  Same — Ammmlnir  fact  an  proved  trill 
not    warrant   reversal    If   fact    la    admitted, 

or  there  is  no  shade  of  conflict  of  evidence 
with  reference  to  It. — People  v.  Allen,  144 
Cal.  298,  301,  77  Pac.  948.  See  People  v. 
Messersmith,  61  Cal.  249;  People  v.  Phillips, 
70  Cal.  61,  11  Pac.  493;  People  v.  Lee 
Sare  Bo.  72  Cal.  628,  14  Pac.  310;  People  ▼. 
Putnam,  129  Cal.  258.  263,  61  Pac.  961. 

43.  Same— Court  should  avoid  assamlnff 
any  material  fact  la  Issue  as  proved,  how- 
ever clearly  to  mind  of  judgre  such  fact 
may  seem  to  be  established.  —  People  v. 
Dick,  82  Cal.  213,  216. 

44.  Same  ^  In  trial  for  assault  with 
deadly  weapon.  Instruction  Is  erroneous 
which  assumes  as  matter  of  fact  that  de- 
fendant intentionally  shot  his  adversary, 
which  was  very  matter  in  issue  before 
Jury. — People  Buster,  53  Cal.  612,  613. 

As  to  fUght  beluff  Indicative  of  ipillt— 
Error  when  due  to  fear  of  mob  violence, 
»ee  pars.  104,  105,  this  note. 

45.  As  to  fcood  character — In  trial  for 
murder. — ^Where  there  was  no  evidence  sub- 
mitted as  to  the  grood  character  of  the 
defendant  for  the  traits  involved  in  the 
chargre  In  the  Information,  instructions 
upon  that  subject  were  properly  refused. — 
People  V.  Conte,  17  Cal.  App,  787,  122  Pac. 
450,   457. 

441.  As  to  evidence  of  In  ten  t< — An  in- 
struction that  a  person  is  presumed  to  in-  - 
tend  to  do  that  which  he  voluntarily  and 
wilfully  does  in  fact  do,  and  that  a  person 
is  presumed  to  intend  the  natural  and  usual 
consequences  of  his  acts,  and  that  the  wil- 
ful use  of  a  deadly  weapon  without  excuse 
or  provocation  in  such  manner  as  to  imperil 
life,  grenerally  Indicates  a  felonious  intent, 
is  held  proper. — People  v.  Besold,  154  Cal. 
369.  97  Pac.  871. 

47.     As  to  law — Under  theory  of  casCd — 

In  chargrlns  a  Jury  in  a  criminal  cause 
charging:  embenlement.  It  Is  the  duty  of 
the  court,  under  the  provisions  of  the  above 
section,  to  state  to  the  Jury  all  matters 
of  law  necessary  for  their  Information  rela- 
tive to  and  under  the  theory  of  the  case 
of  the  respective  parties;  and  where  the 
instruction  contains  a  correct  statement  of 
the  law  under  and  clearly  applicable  to  the 
theory    of   the    case   of   the   prosecution   as 
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shown  by  the  testimony  of  the  complaining 
witness,  the  instruction  will  be  sufllcient 
and  unobjectionable  on  that  score. — People 
V.  Fox,  —  Cal,  App.  — ,  185  Pac.  211.  See 
People  V.  Schwartz,  —  Cal.  App.  — ^,185  Pac. 
686,  688. 

As  to  lesser  crime— Not  prejudicial  to  de- 
fendant, and  for  that  reason  he  will  not  be 
heard  to  complain,  see  par.  126.  this  note. 

48.  As  to  motive. — An  instruction  stating 
substantially  that  while  proof  of  motive 
is  always  admissible,  it  is  never  indis- 
pensable, and  that  if  the  Jury  were  sat- 
isfied beyond  all  reasonable  doubt  that 
defendant  was  gruilty,  they  might  find  him 
guilty  without  finding  what  the  motive  of 
the  killing  was.  is  without  error. — People 
v.  Weston,  169  Cal.  893.  146  Pac.  871. 

As  to  evidence  of  motive,  see,  ante,  S  1102. 
note  pars.  98,  99. 

49.  Same —•  Identity     of     defendant. — An 

Instruction  that  "where  the  identity  of  the 
defendant  as  the  person  who  committed  the 
crime  is  a  fact  in  dispute,  evidence  of  the 
motive  of  the  defendant  to  commit  the 
crime  Is  material,"  is  correct. — People  v. 
Weston,  49  Cal.  Dec.  235,  146  Pac.  871. 

50.  An  Instruction  that  "the  evidence  or 
non-evidence  of  a  motive  for  the  commis- 
sion of  the  crime  charged  in  this  case  is 
an  important  question  of  fact  which  must 
be  considered  by  you  with  all  of  the  evi- 
dence in  this  case  as  a  circumstance  tend- 
ing to  show  the  guilt  or  Innocence  of  the 
accused,"  and  that  "in  criminal  cases  tiie 
proof  of  the  moving  cause  Is  permissible, 
and  oftentimes  valuable,  but  it  is  never 
essential."  is  not  subject  to  the  objection 
that  it  is  in  violation  of^article  VI  of  sec- 
tion 19  of  the  constitution,  which  forbids 
Judges  to  charge  Juries  with  respect  to 
matters  of  fact. — People  v.  Wilson,  26  Cal. 
App.  336,   146  Pac.   1048. 

51.  Same  ^  Trial  for  nturder. — Proof  of 
motive  held  not  to  be  indispensable  to  con- 
viction for  murder  upon  circumstantial  evi- 
dence alone;  and  an  Instruction  to  that 
effect  was  properly  refused,  not  only  for 
that  reason,  but  because  such  Instruction 
was  an  invasion  of  the  province  of  the 
Jury. — People  v.  Muhly,  16  Cal.  App.  428, 
114  Pac.  1017. 

t 

52.  Same— Assault   with   deadly    iveapon. 

— As  to  absence  of  motive  in  a  prosecution 
for  assault  with  deadly  weapon,  to  the  ef- 
fect that  such  absence  of  motive  was  to 
be  regarded  as  a  circumstance  tending  to 
show  the  innocence  of  the  accused,  held 
to  be  an  instruction  Involving  a  matter  of 
fact,  and  that  the  court  was  not  bound  to 
give  it,  though,  if  given,  it  would  have  been 
harmless. — People  v.  McGee,  14  Cal.  App. 
101,  111  Pac.  264. 

53.  As     to     presumption     of    innocence — 

Purpose  of  is  not  to  aid  the  guilty,  but  to 
protect  the  Innocent,  and  it  was  not  error 
to  so  instruct  the  Jury. — People  v.  Burns, 
16  Cal.  App.  422,  118  Pac.  454. 
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64.  As  to  reavoaable  doubt. — ^Instructions 
given  In  People  v.  Verduzco,  13  Cal:  App. 
789,  110  Pac.  970,  sustained. — People  ▼. 
Muhly,  16  Cal.  App.  428,  114  Pac.  1017. 


65.  Same  ^  Chargre  not  error. — Where 
the  court  in  a  trial  for  murder  correctly 
instructed  the  Jury  regrardingr  the  presump- 
tion of  Innocence,  and  the  obligration  of 
the  people  to  prove  the  eruilt  of  the  defend- 
ant beyond  a  reasonable  doubt,  it  was  not 
error  to  add  to  the  chargre  the  sentence, 
"A  reasonable  doubt  is  a  doubt  based  upon 
reason,  and  grrowins  out  of  the  testimony 
and  evidence  In  the  case." — People  v. 
Manasse,  153  Cal.  14,  94  Pac.  92. 


56i  Same — ^Repetition  off. — ^Where  an  in- 
struction as  to  the  law  of  reasonable  doubt 
is  iriven  in  the  chargre  of  the  court,  no  error 
is  committed  in  refusing:  a  requested  in- 
struction substantially  as  grlven,  althougrh 
It  may  correctly  state  the  law. — People  v. 
Romero,  17  Cal.  App.  683.  121  Pac.   698. 

67.  Same— InstructloBii    grivea    iraiitaliied. 

— ^Instructions  grlven  In  People  v.  Verduzco, 
18  Cal.  App.  789,  110  Pac.  970,  sustained. — 
People  ▼.  Muhly»  16  Cal.  App.  428,  114  Pac. 
1017. 

68.  Saate  ^  Reiteration  of. — Held  not 
prejudicial  to  refuse  to  reiterate  the  in- 
struction of  reasonable  doubt  In  connection 
with  the  separate  treatment  of  all  material 
alle^ations.^-People  v.  Fisher,  16  Cal.  App. 
275,  116  Pac.  688. 

5©.  Same — ^Defined. — ^Properly  defined  as 
"a  doubt  .  .  .  which  results  or  rises  from 
a  consideration  of  all  the  evidence  in  the 
case  as  heretofore  defined  in  these  Instruc- 
tions."— People  V.  Shimonaka.  16  Cal.  App. 
125,  116  Pac.  827.    « 

60.  Same — Frenence  or  abnence  of  de- 
fendant.— Where  defendant's  presence  and 
participation  in  the  crime  are  affirmative 
and  material  facts,  an  Instruction  that 
these  facts  must  be  shown  beyond  a  reason- 
able doubt  is  proper. — People  v.  Grow,  16 
Cal.  App.  160,  116  Pac.  869. 

As  to  Bteadfaatneaa  In  atalntalnlnir  opin- 
ion, approval  of,  see  par.  202,   this  note. 

61.  Aa  to  vnexplafned  poaiieBalon  of 
•tolen  property  in  trial  on  charge  of  errand 
larceny.  Held  properly  given. — People  v. 
Davis.  14  Cal.  App.  120,  111  Pac.  268. 

62.  '^Belleff^^Uae  of  ^ord,  in  gtTing  In- 
Mtmctlon. — Court,  in  Instructing:  Jury,  may 
use  words  "If  from  the  evidence  you  be 
lieve,"  etc.,  without  qualifying:  by  adding: 
words  "to  a  moral  certainty,"  or  some 
equivalent  words,  and  if  defendant  should 
desire  grreater  particularity,  it  is  within  his 
province  to  ask  court  to  explain  what  Is 
meant  by  term  "belief"  when  applied  to 
g-uilt  of  defendant. — People  v.  Sheldon,  68 
Cal.   484,  438,  9  Pac.  457. 

63.  Brevity    In    Inntmctlona    commended. 

— Instructions  which  Iterate  and  reiterate 
the  separate  features  of  a  charg:e  tend  to 
confuse  the  Jury,  and  can  serve  no  useful 
legral  purpose.     When  composed  of  a  mass 


of  instructions  a  proper  analysis  of  the 
charg:e  is  impossible  to  the  Jury. — People 
V.  Fisher,  16  Cal.  App.  276,  116  Pac.  688. 

64.  Bnrden  of  proof— Erroneona  Instmc- 
tlon. — Where  evidence  of  prosecutions  tend^ 
to  show  facts  which  would  Justify  killing 
or  reduce  offense  to  manslaug:hter,  it  is 
clearly  erroneous  to  Instruct  Jury  that  bur- 
den of  proof  Is  upon  defendant,  and  that 
he  is  bound  to  establish  Justifying:  or  mlti- 
g:ating:  circumstances  by  preponderance  of 
evidence. — People  v.  West,  49  CaL  610,  611. 

66.  Capital  ogenae  Dnty  of  eonrt  to  In- 
atrnct  fully. — On  trial  for  murder,  where 
man's  life  or  liberty  is  at  stake,  court  is 
not  justified  In  refusing:  to  Instruct  at  all 
upon  paramount  Und  vital  questions  in  case, 
simply  because  particular  form  of  instruc- 
tion asked  by  counsel  may  be  safely  re- 
fused.— People  V.  Tapla,  181  Cal.  647,  653, 
63  Pac.  1001. 

66.  Character  of  defendant-^Inatmetlon 
aa  to  preanatptlon  of  fair  character  of  de- 
fendant properly  refused  where  evidence 
does  not  warrant  presumption  as  to  his 
greneral  fair  character,  and  where  Instruc- 
tion requested  was  too  broad  In  not  being: 
limited  to  traits  of  character  necessarily 
involved  in  particular  case. — People  v. 
Davis,  1  Cal.  App.  8,  18,  81  Pac.  716. 

67.  Same— Instrvc tlon  as  to  presumption 
of  good  character. — Requested  instruction, 
that  defendant  Is  presumed  to  be  of  g:ood 
character  for  peace  and  quiet,  and  that 
such  presumption  is  fact  in  case  In  aid  of 
presumption  of  innocence  to  be  considered 
In  determining:  whether  defendant  Is  g:ullty, 
or  not  grullty,  was  properly  refused.  Any 
fact  of  g:ood  character  grreater  than  pre- 
sumption of  innocence  can  only  appear  by 
evidence,  which  prosecution,  upon  its  ad- 
mission, will  be  allowed  to  contradict;  and 
any  presumption  ag:aln8t  bad  character  Is 
included  in  presumption  of  Innocence.^- 
People  V.  Lee,  1  Cal.  App.  169,  172,  81  Pac. 
969. 

68.  Charge  In  words  asked. — ^It  Is  al- 
ways better  for  court,  when  an  Instruction 
presents  laws  accurately,  to  g:lve  It,  espe- 
cially in  criminal  case.  In  very  words 
asked.  Reason  of  this  is  that  counsel 
argrue  their  case  to  Jury  with  reference  to 
law  as  announced  In  their  own  lang:uag:e.'— 
People  V.   Williams,  17  Cal.  142,  148. 

69.  Chargre  mnat  be  taken  together,  and 

if,  without  straining:  any  portion  of  lan- 
g:uag^e,  it  harmonizes  as  whole,  and  fairly 
and  correctly  presents  law  bearing:  on  is- 
sues tried.  Judgment  will  not  be  disturbed 
because  separate  Instruction  does  not  con- 
tain all  conditions  and  limitations  which 
are  to  be  grathered  from  entire  text. — 
People  V.  Doyell,  48  Cal.  86,  98.  See  People 
V.  Dennis,  39  Cal.  629;  People  ▼.  Welch,  49 
Cal.  174,  182;  People  v.  Cleveland,  49  Cal. 
577,  580;  People  v.  Neyson,  66  Cal.  77,  81; 
People  V.  Gray,  61  Cal.  164,  182,  44  Am.  Rep. 
649;  People  v.  Messersmith,  61  Cal.  246,  249; 
People   V.   Morine,   61   Cal.   867,   870;   People 
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V.  Herbert,  61  Cal.  544,  546;  People  v.  Hur- 
tado.  68  Cal.  288,  293;  People  v.  McDowell, 
64  Cal.  467.  469.  3  Pac.  124;  People  v.  Gib- 
son. 106  Cal.  458,  470.  39  Pac.  864;  People 
V.  Worden,  118  Cal.  569.  571,  46  Pac.  844; 
People  ▼.  Roemer,  114  Cal.  51,  55,  45  Pac. 
1003;  People  v.  Brlttan,  118  Cal.  409.  411, 
50  Pac  664;  People  v.  Holmes,  118  Cal.  444, 
461,  50  Pac.  675;  die.  op.  People  v.  Veren- 
eseneckockockhofr.  129  Cal.  497,  505,  58 
I'ac.  156,  62  Id.  Ill;  People  v.  Mendenhall, 
135  Cal.  344,  346,  67  Pac.  325;  People  v. 
Glover,  141  Cal.  233,  242,  74  Pac.  ^45;  Peo- 
ple ▼.  Davis,  1  Cal.  App.  8,  81  Pac.  716, 
718.  Idaho.  Territory  v.  Evans,  2  Idaho 
391,  398,  17  Pac.  139.  Moat.  Territory  v. 
Hart,  7  Mont.  489,  502,  17  Pac.  718.  Ore. 
State  v.  Hansen,  25  Ore.  391,  404,  85  Pac. 
976,  36  Id.  296;  State  v.  Bartmess,  83  Ore. 
110,  126,  54  Pac.  167.  Utah.  State  v.  Mc- 
Coy,  15  Utah  186,   141.   49  Pac.   420. 

70.  ClrcuBistaatlal    evldeace^Iaiitractloa 

that  "in  order  to  convict,  circumstantial 
evidence  should  be  such  as  to  produce 
nearly  same  deerree  of  certainty  as  that 
which  arises  from  direct  testimony,"  criti- 
cized as  doubtful  and  dangrerous  proposi- 
tion, thougrh  not  sufficient  to  reverse 
judgrment. — People  v.  Sansome,  84  Cal.  449, 
456.  24  Pac.  143. 

71.  Same  charge  as  to  relative  value  of 
direct      aad      elrcamataatlal      evldeace      is 

erroneous,  as  court  can  not  argrue  to  Jury 
relative  importance  of  evidence,  except  as 
that  is  settled  by  some  rule  of  law,  and 
furthermore,  because  law  declares  nothingr 
as  to  relative  probative  force  of  two  spe- 
cies of  evidence. — People  v.  O'Brien,  130 
Cal.  1,  8,  62  Pac.  297.  See  People  v. 
Vereneseneckockockhoff,  129  Cal.  497,  504, 
58  Pac.  156,  62  Pac.   111. 

73.     Saate-— Rrroaeooa    lastrvctlon. — ^It    is 

error  to  instruct  Jury,  without  qualification, 
that  "where  evidence  is  entirely  circum- 
stantial, yet  is  not  only  consistent  with 
gruilt  of  defendant,  but  inconsistent  with 
any  other  rational  conclusion,  law  makes 
it  duty  of  Jury  to  convict,  notwithstanding: 
such  evidence  may  not  be  as  satisfactory 
to  their  minds  as  direct  testimony  of  cred- 
ible eye-witnesses  would  have  been."  Giv- 
ing: of  such  instruction,  althougrh  erroneous, 
would  not  warrant  reversal,  where  sub- 
stantial evidence  of  defendant's  g^uilt  was 
entirely  satisfactory. — People  v.  Tagrgrart,  1 
Cal.  App.  428.  425,  82  Pac.  396. 

73.  Same— Instmetlonii  amramlniir  charac- 
ter of  evidence  as  circumstantial  are 
erroneous,  as  an  invasion  of  province  of 
Jury. — People  v.  Dick,  32  Cal.  218,  215. 

74.  Saaie— ^hargre  as  tc»— Not  erroneous 
when  the  court  tells  the  Jury  that  "circum- 
stantial evidence  is  legral,  and  you  may 
convict  upon  such  evidence  alone;  but  I 
charge  you  that,  to  do  so,  the  circum- 
stances relied  on  for  conviction  must  not 
only  be  consistent  with  defendant's  gruilt, 
but  inconsistent  with  every  other  reason- 
able hypothesis.  .  .  .  This  rule  applies 
only  where  the  conviction  depends  entirely 


on  circumstantial  evidence,  so  that,  if 
there  is  any  direct  evidence  tending:  to 
connect  the  defendant  with  the  commission 
of  the  crime  charg:ed,  the  rule  above  g:iven 
does  not  apply." — State  v.  Allen,  129  L>a. 
733,   Ann.   Cas.   1913B,    464,   56  So.    655. 

75.  Likewise  an  instruction  is  not 
erroneous  which  tells  the  Jury  in  effect 
that  where  the  facts  and  circumstances  are 
not  inconsistent  with  the  defendant's  g:ullt. 
the  Jury  are  not  to  adopt  the  g:uilt  of  the 
defendant  on  that  account,  but  that  they 
must  adopt  the  inference  of  his  innocence, 
and,  if  they  could  not  reconcile  the  facts 
with  honest  conduct,  they  mig:ht  draw  the 
inference  if  It  leads  to  the  8ing:le  infer- 
ence of  g:uilt.  and  if  that  is  the  case  they 
must  adopt  that  inference.  —  State  v. 
Kuehnle,  85  N.  J.  L*.  220,  Ann.  Cas.  1916A, 
69.   88   Atl.  1085. 


7d.  Same— -Erroneoua  asavmptlon  that 
all  the  evidence  ag:ainst  the  defendant  is 
circumstantial  evidence,  in  instruction 
asked,  it  is  properly  refused. — Blanton  v. 
United  States,  218  Fed.  320,  Ann.  Cas.  1914D, 
1288. 


77.  Same — Bvldence  partially  efi 
utaatlal,  only,  an  instruction  asked  as  to 
the  streng:th  of  circumstantial  evidence 
necessary  for  a  conviction,  and  that  It 
should  always  be  cautiously  considered,  is 
properly  refused  by  the  court,  it  not  being: 
proper  to  Instruct  upon  the  sufficiency  of 
part  of  the  evidence,  only. — ^Blanton  v. 
United  States,  218  Fed.  320,  Ann.  Cas. 
1914D,  1238. 

78.  Same  ^  Modlflcatlon  of  inatractlon 
naked  to  the  effect  that  where  the  prosecu- 
tion relies  upon  circumstances  to  establish 
the  gruilt  of  the  accused,  it  must  prove  each 
individual  circumstance  so  relied  upon  to 
the  satisfaction  of  the  Jury  to  a  moral 
certainty  or  beyond  a  reasonable  doubt  by 
adding?  thereto  a  direction  that  the  force 
of  all  circumstances  is  with  the  Jury,  is 
not  erroneous,  being:  neither  confusing:  nor 
misleading:,  but  emphasizing:  the  fact  that 
the  force  and  effect  of  the  testimony  is  to 
be  determined  by  the  Jury. — State  v.  Grif- 
fin, 98  S.  C.  105,  Ann.  Cas.  1916D,  392,  82 
S.    E.   254. 


79.  Same— -Refnnal    to  ehari:e  on 
•tantlnl      evidence     "Error     "when      all     the 

evidence  ag:ainst  the  defendant  is  circum- 
stantial, in  which  case  he  is  entitled  to  an 
Instruction  correctly  stating:  the  force  of 
such  evidence,  and  the  principles  by  whicli 
it  is  to  be  considered  and  weig:hed. — State 
V.  Lewis,  69  W.  Va.  472.  Ann.  Cas.  1913A, 
1203,   72  S.   E.   475. 

80.  But  it  is  otherwise  where  there  Is 
direct  evidence  of  the  commission  of  the 
crime  charg:ed  and  is  not  error. — Foote  v. 
State.  65  Tex.  Cr.  Rep.  868,  Ann«  Cas.  1916A, 
1184,   144   S.   W.   275. 

81.  Code  sections— Rendlns  of  many  sec- 
tions of  Penal  Code  and  Code  of  Civil 
Procedure  on  subjects  of  direct  and  cir- 
cumstantial evidence,   inferences,  presump- 
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tlona,  etc.,  as  part  of  the  chargre  to  the 
jury  is  a  practice  not  to  be  commended  as 
it  can  serve  no  useful  purpose  and  many 
propositions  of  abstract  law  can  find  no 
lodgment  In  the  minds  of  laymen  from  a 
mere  reading*  of  the  sections. — People  v. 
Ruef.   14   Cal.   App.    876,   114   Pac.   64. 

An  to  readlniT  aectlonii  of  code,  see  pars. 
173-174,   this  note. 

82.  Coflftmoiiplaee  mnttrr — Giving  In- 
■tructton  wklch  €M>iit«ina  mere  commonplace 
that  an  intelligent  Juror  would  be  apt  to 
know  about  and  act  upon  in  absence  of 
instruction  is  not  regarded  as  harmful  or 
as  c(.<nstituting  proper  ground  for  reversal. 
— People  V.  Wong  Bin.  139  Cal.  60.  65.  72 
Pac.  605;  People  v.  Parrlngton,  140  Cal.  656, 
660.  74  Pac.  288;  People  v.  Wardrip.  141 
Cal.  229,  232,  74  Pac.  744;  People  v.  Tibbs, 
143  Cal.  100,  103.  76  Pac.   904. 

83.  Confeasloaa  ~—  Iimt  met  ions    ammmlnir 

prerogratlve  of  jury.  —  Instruction  that 
"confessions,  when  corroborated  by  other 
circumstances,  of  man  accused  of  crime 
are  sufficient  to  convict,  and  are  entitled 
to  belief  of  Jury,"  assumes  the  prerogative 
of  the  Jury,  whose  office  it  Is  to  pass  upon 
credibility  and  weight  of  circumstances, 
and  is  for  that  reason  erroneous. — People 
V.    Barry.    81   Cal.    367,    869. 

84.  Co«fa«liiff  limtmction^Iiiiitmctlon 
ezpl«liil«ir  reasonable  doubt,  using:  words, 
"mere  possible  doubt,  however  reasonable, 
which  besets  some  minds  on  all  occasions, 
should  not  prevent  verdict  of  guilty,"  con- 
demned as  confusing  and  meaningleHs, 
though  when  taken  In  connection  with 
other  instructions  not  sufficient,  In  Itself, 
to  constitute  reversible  error. — People  v. 
Chung  Heong,  86  Cal.  329,  332,  24  Pac.  1021, 
See  People  v.  Kernaghan,  72  Cal.  609,  14 
Pac.  566;  People  v.  Lee  Sare  Bo,  72  Cal. 
623.    14   Pac.   310. 

SR.  Contradictory  instmctlona.  —  Where 
instructions  on  material  point  are  contra- 
dictory and  wholly  irreconcilable,  and  It  Is 
Impossible  to  determine  on  which  of  them 
Jury  acted,  there  should  be  new  trial. — 
People  V.  Anderson,  44  Cal.  65,  69.  Sec 
People  V.  Campbell,  30  Cal.  312;  Brown  v. 
McAllister,  39  Cal.  673,  577;  People  v. 
Valencia,  43  Cal.  652,  556;  People  v.  Wonr: 
Ah  Ngow,  54  Cal.  161,  154,  35  Am.  Rep. 
69;  People  v.  Monahan.  59  Cal.  389.  390. 

86.  Conviction  of  lesser  oflTcnMc. — Tho 
accused  has  no  occasion  for  complaint  be- 
cause the  court  refuses  to  tell  the  jury 
that  while  he  may  not  be  guilty  of  the 
charge  laid,  he  yet  may  be  guilty  of  a 
le8.«er  offense,  when  the  Jury  are  told  that 
if  he  Is  not  found  to  be  guilty  of  the 
precise  offense  charged,  he  Is  entitled  to 
an  acquittal. — People  v.  Warr,  22  Cal.  App. 
663,    136    Pac.    304. 

87.  Defining:  crime.  —  Charge  defining 
crime  In  greneral  terms  of  statute  Is  suf- 
ficient. In  absence  of  request  for  instruc- 
tions more  particularly  charging  elements 
of  offense. — People  v.  Castile,  3  Cal.  App. 
483,  487,   86   Pac.   746,  747. 


88.  Doty  of  conrt^To  tastruet  Jnry. — It 

is  the  duty  of  the  court  to  give  this  section 
as  an  Instruction  to  the  Jury,  though  It  is 
not  error  to  omit  it  when  it  is  not  asked. 
— People  V.  T.  Wah  HIng,  15  Cal.  App.  196, 
114   Pac.   416. 

89.  An  Instructirn  In  the  language  of 
this  section  Is  equivalent  to  one  requested 
that  "the  presumption  of  innocence  pre- 
vails throughout  the  trial  and  it  is  the 
duty  of  the  Jury  if  possible  to  reconcile 
Xh'j  evidence  with  this  presumption." — Peo- 
ple V.  Patino,  9  Cal.  App.  192.  193.  98  Pac. 
199. 

00.  Same— To  sive  requested  instrnc 
tlon. — It  is  the  better  practice  for  the  trial 
court  to  erive  a  requested  Instruction  If  it 
correctly  states  the  law  and  can  logically 
be  held  to  apply  to  the  facts  in  the  par- 
ticular case  in  which  it  is  asked,  but  it 
will  be  held  that  the  refusal  to  g:lye  such 
instruction  Is  not  error  If  there  is  a  reason 
which  will  Justify  such  refusal. — People  v. 
Price,    9   Cal.   App.    218,    221,    98   Pac.    547. 

As  to  requested  Instructions,  see  pars. 
199,    200,    this   note. 

As  to  refused  instructions,  .see  pars.  185. 
186,  this  note. 

01.  Rmpliutle  statement  of  law. — Stating 
kivv  emphatically  in  Instruction  furnishes 
no  ground  for  reversal. — People  v.  Perry, 
144   Cal.    748.   754,    78    Pac.    284. 

02.  Elquivalent  Instructions — ^Refusal  to 
fl:ivc.  not  error. — Court  may  refuse  to  give 
instructions  which  are  eo.ulvalent  of  in- 
structions already  given,  but  its  refusal 
must  be  based  strictly  upon  ground  that 
equivalent  instructions  had  been  or  would 
be  given.  Unless  this  Is  done  In  presence 
of  Jury,  they  may  be  misled  by  refusal. — 
l^eople  ▼.  Hurley,  8  Cal.  390.  See  People  v. 
Ramirez.  13  Cal.  172,  173;  People  v.  King, 
27  Cal.  507.  615.  87  Am.  Dec.  95;  People  v. 
Kelly.  28  Cal.  423.  424.  428;  People  v.  Mur- 
ray, 41  Cal,  66,  67;  People  v.  Hope,  62  Cal. 
291,  296;  People  v.  Durrant,  116  Cal.  179, 
222,  10  Am.  Cr.  Rep.  499.  48  Pac.  75;  People 
V.  Van  Horn,  119  Cal.  323,  332,  51  Pac.  538; 
People  V.  Bene,  130  Cal.  159.  167,  62  Pac. 
'04;  People  v.  Fitzgerald,  138  Cal.  39,  47,  70 
Pac.  932;  People  v.  Qlaze.  139  Cal.  154,  164, 
72  Pac.  965;  People  v.  Nunley.  142  Cal.  106, 
111,  75  Pac.  676;  People  v.  Buckley,  143 
Cal.  375,  390,  77  Pac.  169;  People  v.  Thom- 
son, 145  Cal.  717,  726.  79  Pac.  435;  People 
V.  Smith,  3  Cal.  App.  62,  68,  84  Pac.  440,  450. 

0.^.  Same  —  Givinir  same  Instruction 
t%vlcc. — It  can  not  be  presumed  that  defend- 
ant was  injured  by  refusal  of  court  to 
reiterate  in  his  charg:e  to  Jury  same  thing:, 
even  though  submitted  In  different  form; 
but  in  such  cases  it  Is  better  for  court  to 
g:ive  instructions  asked,  than  to  refuse 
them,  because  by  such  refusal  pretext  is 
afforded  for  appeal,  which  otherwise  ml^ht 
not  be  taken. — People  v.  Strong.  30  Cal. 
151.  155.  See  People  y.  King:,  27  Cal.  607, 
515,  87  Am.  Dec.   95. 
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94.  Bi'roBeoas  Inntructlon— Glvea  at  re- 
queiit  of  defendant  will  not  be  reviewed 
on  appeal. — People  v.  Rangod.  112  Cal.  669. 
673,  44  Pac.  1071. 

OS.  Erroneous  Inatrnctlon^Aa  to  the 
defluitlon  of  marder  In   flmt  deirreo   is   not 

prejudicial  where  tlie  defendant  was  con- 
victed of  murder  in  the  second  degrree. — 
People  V.  Besold,   154  Cal.   369.   97   Pac.  871. 

Am   to   liMtraetlon   as   to   lesser  crime    in 

absence  of  evidence  Justifyiner,  is  not 
beiner  prejudicial  to  defendant,  see  par.  126, 
this  note. 

96.  Same — ^Error    non-pre Judicial,    wkca. 

— ^Where  court  elsewhere  fully  instructed 
the  jury  as  to  the  rig^ht  of  defendant  to 
the  benefit  of  every  reasonable  doubt  and 
to  have  every  fact  proven,  beyond  a  rea- 
sonable doubt  the  error  in  readingr  this 
section  as  an  instruction  was  cured. — Peo- 
ple V.  Oee  Ooner,  15  Cal.  App.  28,  114  Pac.  78. 

97.  Same  ^  Erroneous  Instruction  which 
Is  not  calculated  to  mislead  Jury,  and  where 
jury  were  bound  to  find  as  they  did,  will 
not  justify  setting  aside  verdict  and  grant- 
iner  new  trial,  where  instruction  as  an 
entirety  strictly  laid  down  law,  and  verdict 
returned  was  according  to  evidence. — Peo- 
ple V.  Salorse,  62  Cal.  139,   144. 

98.  Error— Not      presumed,      when. — But 

must  be  affirmatively  shown;  hence  where 
testimony  is  not  before  appellate  court, 
error  in  givins:  instructions  can  not  be 
determined. — People  v.  Best,  39  Cal.  690, 
691. 

99.  Same  —  Presumed,  when.  —  Where 
court  can  not  see  that  defendant  was  not 
injured  by  error  in  an  instruction,  judg- 
ment will  be  reversed,  as  Injury  from  error 
will  be  presumed. — People  v.  Richards.  136 
Cal.  127,  128,  68  Pac.  477.  citing  People  v. 
Kamaunu.    110    Cal.    609.    612.    42    Pac.    1090. 

100.  Errors  not  calculated  to  mislead 
Jury. — Errors  in  instruction  will  not  be 
reviewed,  and  judgment  will  not  be  re- 
versed for  such  alleged  errors,  except,  when 
looking  at  the  testimony,  court  can  see 
that  jury  may  have  been  misled  by  them. 
— Walker  v.  Superior  Court.  136  Cal.  369, 
374.  67  Pac.  336.  See  People  v.  Donahue. 
45  Cal.  321,  322;  People  v.  Strong.  46  Cal. 
302,  304;  People  v.  Smith.  57  Cal.  130,  132; 
People  V.  Gilbert,  60  Cal.  108,  112;  People 
v.  Cochran,  61  Cal.  548,  551;  People  v.  Ye 
Park,  62  Cal.  204.  206;  People  v.  Murphy, 
146   Cal.    602,    507,    80    Pac.    709. 

ETldence     of     Intent — ^Instruction     as     to, 

generally,  see  par.  121,  this  note. 

101.  Expense  of  county^Remlndlng  Jury 

of  expense  of  trial,  and  desirability  to 
them,  as  taxpayers,  of  avoiding  repetition 
of  this  expense,  is  saying  no  more  to  them 
than  they,  as  taxpayers  and  Intelligent 
men.  must  be  presumed  to  have  known 
without  being  told  by  court,  and  held  that 
such  charge  does  not  prejudice  defendant's 
cause. — People  y.  Miles,  143  Cal.  636,  639. 
T7  Pac.  666. 


102.  Fnllore  -of  court  to  grlvc  Instruc* 
tlons— 'Where  not  asked  is  not  ground  of 
reversal. — People  v.  Haun,  44  Cal.  96,  100. 
See  People  v.  Ah  Wee,  48  Cal.  236,  239; 
People  V.  Fice,  97  Cal.  459,  460,  32  Pac.  531. 

103.  Where  the  trial  court  fully  and 
fairly  charged  the  jury  upon  the  law  apper- 
taining to  the  facts  of  the  case,  the  failure 
of  the  court  to  instruct  upon  any  particular 
matter  deemed  essential  by  the  defendant 
was  not  error  in  the  absence  of  a  request 
for  such  an  instruction. — People  v-  Anthony, 
20  Cal.  App.  686,  129  Pac.  968,   971. 

104.  FUiTht — Instruction  as  to. — Where 
defendant  in  fact  fled  from  scene  of  crime, 
it  was  proper  to  instruct  jury  that  flight 
of  person  suspected  of  crime  is  circum- 
stance to  be  weighed  by  jury  as  tending 
in  some  degree  to  prove  consciousness  of 
guilt,  and  Is  entitled  to  more  or  less  weight, 
accordii^g  to  circumstances  of  particular 
case.  Such  instruction  is  not  rendered  in- 
applicable because  of  defense  of  insanity, 
or  ^root  of  defendant's  declaration  that 
he  fled  for  fear  of  mob's  violence;  it  being 
for  jury  to  determine  whether  he  was 
insane  and  what  was  motive  of  his  flight. — 
People  V.  Easton,  148  Cal.  60,  63,  82  Pac.  840. 

106.     Same  — As     Indicative     of     vullt. — 

Where  the  defendant  explained  his  flight 
from  the  scene  of  the  homicide  as  being 
due  to  fear  of  mob  violence,  it  is  erroi 
to  instruct  the  jury  that  such  flight  "was 
a  circumstance  to  be  weighed  as  tending 
In  some  degree  to  prove  a  consciousness  of 
guilt."  It  was  for  the  jury  to  say  Whether 
flight  under  the  circumstances  shown  was 
evidence  of  guilt. — People  v.  Jones,  160  Cal. 
368,   117  Pac.   176. 

106.  Fraudulent  Intent  In  cmbcsslcment 
— Instruction  as  to. — Upon  question  of 
fraudulent  intent  In  embezzlement,  it  is 
proper  for  court  to  give  to  jury,  as  matter 
of  law.  for  their  information,  substance  of 
sections  of  code  relating  to  embezzlement. 
— People  v.  Treadwell,  69  Cal.  226,  237.  7 
Am.   Cr.   Rep.    152,   10   Pac.   502. 

107.  Given  at  defendant's  request,  he  can 

not  complain. — People  v.  Stevens,  15  Cal. 
App.    297,    114    Pac.    800. 

As  to  requested  instructions,  see  pars. 
199,   200,   this   note. 

Good  character — Instruction  as  to,  gen- 
erally,   see    pars.    66,    67,    this    note. 

Guilt — As  to  fllorht  belns  Indication  of 
arullt— -Erroneous,  when  due  to  fear  of  mob 
violence. — See  pars.   104,  105,   this  note. 

108.  Hypothetical    statement    of    facts. — 

Court  may,  in  general  terms,  give  Instruc- 
tions containing  hypothetical  statement  of 
facts,  at  same  time  charging  jury  that  they 
are  not  to  consider  that  court,  in  giving 
such  instructions,  assumes  existence  or  non- 
existence of  any  fact  therein,  and  that 
they  are  addressed  within  evidence  of 
respective  theories  of  prosecution  and  de- 
fense. But  it  is  unjust  to  give  such  hypo- 
thetical instructions,  coupled  with  no  such 
^vord  of  caution,  and  to  apply  such  direc- 
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tion  and  warning*  to  jury  only  in  case  of 
Instructions  asked  by  defense;  and  where 
minds  of  Jury  are  repeatedly  .withdrawn 
from  legal  propositions  embraced  in 
court's  Instruction,  and  directed  to  matter 
entirely  foreign  to  them — credibility  of 
defendant's  own  testimony — ^judgrment  will 
be  reversed  for  such  error. — People  v. 
Chadwlck,   143   Cal.  116,  127,   76  Pac.   884. 

109.  Identity — ^Inwtmctlon  that  Ideatlty 
of  perMon  In  premiined  from  identity  in 
name,  invades  province  of  Jury  in  case 
where  name  is  common  one  in  vicinity,  or 
if  it  be  shown  that  there  is  more  than 
one  person  to  whom  such  name  may  bo 
applied. — People  v.  Wongr  Sang  Lung,  3 
Cal.  App.   221.   84  Pac.   848,  846. 

110.  Same — Off  defendant. — Where  there 
was  evidence  that  other  persons  had  equal 
opportunities  with  defendant  to  have  com- 
mitted crime,  it  was  error  to  refuse  in- 
struction that  defendant  was  only  person 
on  trial,  and  if  'evidence  points  as  clearly 
to  some  other  person  as  the  one  who 
committed  the  crime  as  it  does  to  defend- 
ant, or  if  Jury  entertain  reasonable  doubt 
as  to  whether  defendant  or  some  other 
person  is  the  guilty  party,  defendant  should 
be  acquitted. — People  v.  Hemple,  4  Cal.  App. 
120.   87   Pac.    227,   281. 

111.  Inapplicable  to  evidence-— Not  error 
to  refnae  Instruction. — Court  is  not  re- 
quired to  give  instruction,  though  correct 
in  point  of  law,  where  such  instruction  is 
inapplicable  to  any  evidence  in  case,  or  to 
any  theory  which  may  be  taken  in  evidence 
in  case. — Walker  v.  Superior  Court,  136  Cal. 
369,  873,  67  Pac.  836.  See  People  v.  Mil- 
gate,  6  Cal.  127;  People  v.  Roberts,  6  Cal. 
214,  217;  People  v.  Graham,  21  Cal.  261, 
267;  People  v.  Sanchez,  24  Cal.  17,  27; 
People  V.  Byrnes,  30  Cal.  206,  207;  People 
V.  Nichols,  34  Cal.  211,  217;  People  v. 
Murphy,  47  Cal.  108,  106;  People  v.  Estrado. 
49  Cal.  171.  173;  People  v.  Vasquez,  49  Cal. 
560,  662;  People  v.  Turley,  50  Cal.  469,  470; 
People  V.  Atherton,  61  Cal.  495,  498;  People 
V.  Ramirez,  66  Cal.  533,  536,  88  Am.  Rep. 
73;  People  v.  Cummings,  67  Cal.  88,  90; 
People  V.  De  Silvera,  59  Cal.  592,  693;  People 
V.  Hunt.  69  Cal.  480,  435;  People  v.  Gilbert. 
60  Cal.  108,  112,  113;  People  v.  Davis,  135 
Cal.  162,  67  Pac.  69;  People  v.  Nunley,  142 
Cal.  441,  444,  76  Pac.  46;  People  v.  Don- 
nolly,  143  Cal.  394,  400,  77  Pac.  177;  People 
V.  Allen,  144  Cal.  298,  302,  77  Pac.  948; 
People  V.  Perry,  144  Cal.  748,  756,  78  Pac. 
284;  People  v.  Manning,  146  Cal.  100,  79 
Pac.    856. 

112.  Same — Propriety    of    Instruction    to 

be  given  by  court  in  its  charge  must  neces- 
sarily be  dependent  upon  facts  In  proof, 
and  charge  would  be  right  or  wrong  ac- 
cording to  circumstances  of  given  case. — 
People    V.    Arnold,    15    Cal.    476,    482. 

113.  Inconsistent  Instructions  are  er- 
roneous.— People  V.  Ross,  19  Cal.  App.  469, 
126    Pac.    376. 

114.  Indorsement  upon  Instruction.  — 
Where    there    is    no    indorsement    showing 


whether  instruction  was  given,  appellate 
court  cin  not  review  it. — People  v.  Bem- 
merly,  87  Cal.  117,  121,  25  Pac.  266. 

115.'  Court  is  required  to  indorse  and 
sign  its  position  upon  all  written  charges 
presented. — People  v.  January,  77  Cal.  179, 
181,   19   Pac.   268. 

110.  Innocence  Instruction  as  to  pre- 
sumption of. — Instruction  as  to  presump- 
tion of  innocence  is  one  which  should  be 
given  in  every  case  of  court's  own  motion; 
but  in  case  defendant  makes  no  request 
that  instruction  be  given,  failure  of  court 
to  charge  upon  any  specific  principle  of  law 
will  not  be  held  error. — People  v.  Matthai, 
136  Cal.  442.  446,  67  Pac.  694. 

117.  As  to  presumption  of  innocence, 
eta,  instruction  commended  as  ample  and 
correct,  see  People  T.  Winthrop,  118  CaL 
86,    92,   60  Pac.   890. 


As    to    presvmptiom    of 

ante,   8  1096  and  note. 


iBMoeemce,    see. 


lis.  Instructions  nr€  nlwnys  to  be  slven 
with  reference  to  fnct  proved  before  Jury. 
— People  V.  Velarde,  69  CaL  467,  463.  See 
People  V.  King,  27  Cal.  607,  87  Am.  Dec. 
96;   People  v.   Byrnes,   SO  CaL   106,   207. 

119.  Instructions  must  be  Tiewed  in  light 
of  evidence  to  which  they  apply. — People 
V.  Davis,  1  Cal.  App.  8,  13,  81  Pac.  716»  718. 

120.  Instruction  is  not  permitted,  nor  In 
any  sense  proper,  unless  given  in  view  of 
evidence,  as  tending  or  not  tending  to 
prove  some  fact  in  Issue. — People  v.  Vas- 
quez, 49  Cal.   660,  662. 

121.  Intent— Instruction  as  to. — Instruc- 
tion correctly  stating  the  law,  that  there 
must  exist  union  or  Joint  operation  of  act 
and  Intent,  or  criminal  negligence,  is  not 
argumentative  or  misleading  in  illustrat- 
ing impossibility  of  looking  into  or  photo- 
graphing or  determining  workings  of 
human  minds,  and  shows  necessity  of  g-ath- 
ering  intention  with  which  act  was  done 
from  all  surrounding  circumstances. — Peo- 
ple V.  McRoberts,  1  Cal.  App.  26,  19,  81 
Pac.  734. 

122.  Jndarment— Reveralnc  of,  for  er- 
roneous Instruction. — To  Justify  rerersing 
Judgment  because  an  instruction,  griven 
already  In  substance,  has  not  been  repeated. 
If  such  course  is  ever  proper,  language  of 
It  should  be  clear  and  explicit,  and  leave 
no  room  for  doubt  or  misconstruction. — 
People  V.  Hobson,  17  CaL  424,  431. 

123.  Jndjrment-roll  —  Instructions  are 
«M-rltten  charffres"  within  mennlnir  off  pro- 
visions relating  to  bill  of  exceptions  pre- 
scribing constituent  parts  of  record  of 
action. — People  v.  Hart,  44  CaL  698,  599; 
People  V.  Flahave,  68  Cal.  849,  168. 

124.  Lancrvaffe  requested  — -  "When  In- 
struction irlven  In. — Instruction  given  In 
exact  language  requested  by  defendant  can 
not  be  objected  to  by  him  on  appeal.— 
People  V.  Lopez,  69  Cal.  362,  868.  See  Ter- 
ritory v.  Burgess,  8  Mont  67,  76,  19  Pac.  558, 


1182 


Tit.  YII,  ch.  II.]  INSTRUCTIONS— MODIFICATION  OF  RE:<IUBSTBD. 


S1197 


S«»«  ^  Favltr  expresflloaa.  —  Re- 
quested Instruction  containlnsr  faulty  ex- 
pressions Is  properly  refused. — People  Y» 
Cook,  148  CaL  S84,  848.  88  Pac  48. 

IM.  Lesser  erlsse— -Instmetlon  wm  to  not 
prejudicial  io  ^.efendant. — ^Althouerh  the 
evidence  showed  that  defendant  was  guilty 
of  murder.  If  STUllty  at  all,  and  there  was 
no  evidence  justifyiner  an  instruction  as  to 
manslauerhter,  the  defendant  could  not 
have  been  prejudiced  by  such  an  instruc- 
tion, where  he  was  found  sruilty  of  murder. 
— People  V.  Clpolla,  156  Cal.  227,  100  Pac 
268. 

127.  Llmltl«s  evidence^ — ^Defendant  can 
not  complain  of  absence  of  Instruction  to 
limit  evidence  to  Its  legritimate  purpose,  no 
request  having:  been  made  therefor. — ^People 
V.  Castile,  8  Cal.  App.  486,  487,  86  Pac.  746, 
746. 

128.  Manmaerlpt  purporting  to  be  oral 
eharve  of  eoart  embodied  in  transcript  and 
attached  to  Juderment-roll,  but  not  incor- 
porated in  bill  of  exceptions  nor  authenti- 
cated in  any  way  provided  by  law. — People 
V.   Von,   78  Cal.  1,   4,   20  Pac.   86. 

129.  MarklBS    of— Not    prejmdlelaL — The 

marking  of  some  instructions  "chargre  of 
the  court,"  and  others  "Requested  by  the 
defendant  and  siven,"  held  not  to  be  preju- 
dicial.— People  V.  Fisher,  16  Cal.  App.  274, 
116  Pac.  688. 

ISOi  Matters  necessary  for  Information 
of  Jury- Duty  of  conrt»  without  request,  to 
tell  Jury  what  verdicts  may  be  rendered 
under  evidence.  Instructions  griven,  taken 
in  connection  with  fact  that  court  grave 
to  Jury  three  forms  of  verdict — one  for 
not  guilty,  one  for  guilty  of  assault  with 
deadly  weapon,  and  one  for  grullty  as 
charged — offense  chargred  being:  assault 
with  deadly  weapon  with  intent  to  commit 
murder — in  effect  told  Jury  that  no  other 
verdict  could  be  rendered,  whereas  Jury,  if 
properly  instructed,  migrht  have  found  de- 
fendant grullty  of  simple  assault  (dis.  op.). 
— People  V.  McNutt,  93  Cal.  668,  660,  29 
Pac.    848. 

181.  Meanlnsrlcss  Instruction.  —  Where 
instruction  has  no  meaning:  at  all,  and  is 
wholly  unintellig:ible,  it  does  not  follow 
as  leg:al  consequence  that  Judg:ment  should 
be  reversed,  as  it  can  hardly  be  concluded, 
where  such  Instruction  Is  g:iven,  that  de- 
fendant was  prejudiced  thereby  in  any 
substantial  rig:ht. — People  ▼.  Ah  Loy,  67 
Cal.  666. 

ISa.  Modlllcatlon  of  requested  Instruc- 
tion ^  Court      not      reaulred      to      ssodlfy 

requested  instruction,  but  may  refuse  it 
entirely,  where  It  is  not  correct  statement 
of  law,  either  in  part  or  in  whole. — ^People 
V.  Wong:  Sang:  Lungr,  8  Cal.  App.  221,  84 
Pac.   843.    844. 


ISS.  Same  ^  Brroneous  atodlflcatlon  of 
Instmetlon. — ^Where  Instructions  properly 
requested  by  defendant  were  leg:al  as 
applied  to  evidence,  it  was  erroneous  for 
court  to  modify  them  by  repeatedly  intro- 


ducing: forelg:n  matter  in  them  In  relation 
to  credibility  of  defendant  as  witness.  It 
was  unjust  for  court,  where  hypothetical 
instruction  g:iven  of  its  own  motion  con- 
tained no  word  of  caution,  to  modify  hypo- 
thetical request  of  defendant  by  words  of 
caution. — People  v.  Chadwlck,  143  Cal.  116, 
126,   76   Pac.    884. 

134.  Same — «Modlfled>*  does  not  neces- 
sarily Import  that  part  of  Instruction  was* 
g:iven  and  part  refused.  Modification  may 
have  consisted  in  something:  added  by  court 
by  way  of  correction  or  otherwise,  and  as 
every  intendment  in  favor  of  correctness 
of  court's  action  must  be  indulged,  it  may 
be  presumed  that  these  particular  modifi- 
cations did  consist  in  something:  added,  and 
not  in  refusing:  part  and  giving  part. — 
People  V.  Owens,  123  Cal.  482,  489.  66  Pac. 
261. 

135.  Same— -Modified  Instruction  becomes 
court's  Instruction,  and,  if  erroneous,  is 
subject  to  same  exception  as  if  e:iven  with- 
out any  request  therefor. — People  v.  Wong: 
Sang:  Lungr,  8  Cal.  App.  221,  84  Pac.  843,  844. 

18ft.  Notes  of  reporter  and  Ills  transcrip- 
tion of  them  in  long:hand  are  prima  facie 
evidence  of  chargre.— People  v.  Cox,  76  Cal. 
281.  288,  18  Pac.  888. 

• 

187.  Same— -In  absence  of  afflrmatlve 
showing  to  contrary,  presumption  is  that 
charg:e  was  taken  down  by  phonog:raphic 
reporter. — People  v.  Bourke,  66  Cal.  466,  467, 
6  Pac.  89.    See  People  v.  Ferris,  66  CaL  442. 

188.  Nullifying  Instruction  by  later  In- 
struction.— Instruction  g:iven  at  request  of 
defendant,  embodying:  provisions  of  statute, 
may  be  so  nullified  by  later  instruction  as 
to  afford  grround  for  reversal. — People  v. 
Campbell,  30  CaL  812,  816. 

138.  Oral  and  written  Instructions— 
Admonishing  Jury. — Where  Jury  had  been 
charg:ed  by  court  and  retired  for  delibera- 
tion, and  afterwards  came  Into  court  and 
inquired  as  to  least  punishment  for  g:rand 
larceny,  with  which  inquiry  they  had  noth- 
ing: to  do,  it  being:  objected  that  answer 
g:iven  by  court  because  not  in  writing:  nor 
taken  down  by  phonographic  reporter, 
was  error:  held,  that  direction  of  court 
amounted  to  nothing:  more  than  to  ad- 
monish Jury  to  return  and  find  verdict, 
if  they  could  do  so,  reg:ardless  of  punish- 
ment, and  that  such  was  immaterial. — 
People    V.    Jackson,    67    CaL    816,    817. 

140.  Same  —  Chargre  accompanied  with 
oral  langruase. — Where  court,  in  reading: 
instructions  reduced  to  writing:,  accom- 
panied reading:  with  oral  lang:uag:e  claimed 
to  modify  and  render  unobjectionable 
written  charg:e,  such  oral  langrua^e  not 
being:  reduced  to  writing:  by  Judg:e  or  any 
one  else,  nor  taken  down  by  shorthand 
reporter,  held  reversible  error. — People  v. 
Carrillo,  70  CaL   643,   646.  11  Pac.   840. 

141.  Same  —  Construction. — Section  1093, 
subdivision  6  (substantially  the  same  as 
this  section  upon  this  point),  as  amended 
In  1874,  is  not  substantially  different  from 
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Statute  under  Criminal  Practice  Act,  sec- 
tion 364.  as  amended  in  1855,  in  respect 
to  its  beingr  error  per  se  to  chargre  Jury 
orally  except  with  consent  of  parties. — 
People  V.  Hersey.  53  Cal.  574,  575.  See 
People  V.  Beeler.  6  Cal.  246;  People  v. 
Payne.  8  Cal.  341;  People  v.  Demint,  8  Cal. 
423;  People  v.  Ah  Fong,  12  Cal.  345;  People 
V.  Chaves.  26  Cal.  78;  People  v.  Sanford,  43 
Cal.    29;   People    v.    Prospero,   44    Cal.    186. 

142.  Sftme^-Coort  can  not  eharicc  Jurj^ 
orally  in  criminal  case  without  express  con- 
sent of  defendant,  but  same  section  of 
statute  which  requires  charg:e  to  be  reduced 
to  writing  provides  exception  to  rule  that 
charge  may  be  given  orally,  "by  the  mutual 
consent  of  parties."  (See  Stats.  1855,  p. 
275.) — People  v.  Kearney,  43  Cal.  383,  384. 
See   People  v.  Sanford,   48   Cal.   29.   35. 

143.  Saaie^  Court  chanvlns  orally  In 
absence     of     phonomraplilc     reporter,     and 

thereafter  requiring  reporter  to  take  down 
charge  according  to  recollection  of  Judge 
as  to  its  contents,  Introduces  into  proceed- 
ing an  element  of  uncertainty  which  it  is 
especial  purpose  of  statute  to  prevent,  and 
that,  to'o,  at  most  critical  period  of  trial, 
and  so  charging  Jury  is  error  per  se. — 
People  V.   Hersey,    53   Cal.   574,   575,   676. 

144.  Same— Conrt  la  required  to  charire 
jury  aa  to  mattera  of  law,  and  in  no  case 
should  any  charge  or  Instructions  be  given 
otherwise  than  in  writing,  unless  by  mutual 
consent  of  parties. — People  v.  Arceo,  32 
Cal.  40,  48. 

145.  Same — Charare  to  Jury  ia  ''a  written 
proeeedlnir/*  and  must  be  in  writing  and  in 
English  language. — People  v.  Arceo,  32  Cal. 
40.   43. 

14<l.     Same  —  Criminal      Practice      Act. — 

Charge  of  court  to  Jury  is  required  to  be 
in  writing,  and  where  it  appears  affirma- 
tively from  the  record  that  court  charged 
Jury  orally,  instead  of  in  writing,  and  It 
does  not  appear  that  defendant  consented 
to  such  oral  charge,  held  that  this  Is  in 
direct  contravention  of  subdivision  6  of 
Criminal  Practice  Act,  and  therefore  er- 
roneous.— :People  v.  Trim,  87  Cal.  274,  276. 
See  People  v.  Beeler,  6  Cal.  246,  247;  People 
V.  Payne,  8  Cal.  341,  844;  People  v.  Demint, 
8  Cal.  423,  424;  People  v.  Ah  Fong,  12  Cal. 
345,    347;    People    v.    Woppner,    14    Cal.    437. 

147.  Same  —  <<Ezpreaaly  waived"  U  the 
equivalent  of  <«mutual  consent,"  for  right 
to  written  charge  can  not  be  waived  with- 
out assent  of  each  of  parties  entitled  to 
privilege. — People  v.  Kearney,  48  Cal.  383, 
384. 

148.  Same — ^Waiver  off  written  cliarire< — 

Where  it  appears  from  record  that  court 
charged  Jury  orally,  written  charge  being 
expressly  waived  by  counsel  for  respective 
parties,  it  will  be  presumed  that  charge 
was  fully  taken  down  by  reporter  at  time 
it  was  given,  and  that  there  can  be  no 
Just  pretense  that  charge  was  not  given 
orally  by  mutual  consent  of  parties. — Peo- 
ple V.  Bumberger,  45  Cal.   650,  652. 
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149.  Same— Oral  Instructions  irlven  after 
Jury  haa  returned  Into  .  court.^ — Giving  of 
instructions  orally,  without  consent  of  de- 
fendant, after  Jjury  had  returned  Into  court 
for  further  information  In  respect  to  law, 
is  fatal  error. — People  v.  Woppner,  14  Cal. 
437,  438.  See  People  v.  Ah  Fong,  12  Cai. 
345. 

150.  Same-— Presumption  Is  that  action  of 
court  was  In  pursuance  of  law,  and  that 
charge  given  to  Jury  was  In  writing,  where 
law  requires  it  to  be  so  given. — People  v. 
Garcia,   25  Cal.    531.   535. 

151.  Presumption  Is  that  Instructions  of 
court  to  Jury  were  given  In  writing,  where 
law  requires  that  Instructions  be  so  given. 
— People   V.  Shuler.   28  Cal.  490,  496. 

152.  In  the  absence  of  a  showing  that 
the  court  orally  Instructed  the  Jury,  it  must 
be  presumed  that  the  trial  court  complied 
with  the  provision  of  this  section  requir- 
ing the  instructions  to  be  in  writing.— 
People  V.  Dunlop,  27  Cal.  App.  460,  160 
Pac.   389. 

153.  Same — Statute  allow*  oral  ehar^e 
to  be  taken  down  by  phoaosraphle  reporter, 

and  therefore  there  is  no  error  In  court 
not  charging  Jury  In  writing. — People  v. 
Curtis,    76   Cal.    67,    69,    17    Pac.    941. 

As  to  phonogrraphlc  reporter,  see  pars. 
158-165,  this  note. 

164.  Same—Where  bill  of  exceptions 
shows  that  oral  chargre  was  fliven,  written 
charge  having  been  waived  by  counsel  on 
both  sides,  such  bill  sufficiently  shows  con- 
sent that  Jury  be  charged  orally. — People 
V.   Lang.   142  Cal.    482,    486,   76   Pac.    232. 

155.  Order— Laat  until  verdict. — Instruc- 
tion, the  effect  of  which  Is  to  tell  the  Jury 
that  after  having  once  been  convinced  be- 
yond a  reasonable  doubt  of  defendant's 
guilt,  that  conclusion  must  remain  fixed 
and  immovable  throughout  their  further 
deliberations  unless  that  conclusion  can  be 
overcome  by  some  view  of  the  evidence  or 
by  some  process  of  reasoning  which  admits 
of  no  reasonable  doubt  of  the  correctness 
of  their  first  conclusion,  is  erroneous.  The" 
presumption  of  Innocence  lasts  throughout 
the  trial  and  until  the  verdict  Is  reached. 
—People  V.  T.  Wah  HIng,  15  Cal.  App.  195, 
114    Pac.    416. 

156.  Other  Instructions  covering  same 
polat — Where  proper  instruction  was  re- 
fused, but  Idea  which  It  conveyed  was  as 
well  presented  In  other  Instructions,  the 
refusal  was  not  prejudicial  error. — People 
V.  De  Graafl!,  127  Cal.  676,  680,  60  Pac.  429. 
See  People  v.  Eldridge,  147  Cal.  782,  787 
82  Pac.    442. 

157.  Other   Instructions    consldered.^Db- 

Jectionable      instruction      will      not      cause 
reversal  if  others  are  given  which  qualify 
and    explain    It. — People    v.    Ruef,    14    Cal 
App.   876,  114  Pac.   54. 

158.  Phonoflrraphic  reporter  -^  Charge 
irlven  to  Jury  must  be  reduced  to  writing 
by,  or  by  Judge,  when  It  Is  given,  that 
there  can  be   thereafter   no  uncertainty  as 
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to  what  charge  was. — People  v.  Hersey,  63 
CaL  674,  676. 

150.     Same — ^Error   U   not    to    be   Inferred, 

but  It  must  affirmatively  appear  In  record 
as  to  oral  chargre  complained  of  as  not 
being  taken  down  by  phonographic  re- 
porter, and,  in  absence  of  showing  to  con- 
trary. It  will  be  presumed  that  such  charge 
was  taken  down. — People  v.  Johnson,  88 
Cal.  171.  176,  26  Pac  1116.  See  People  v. 
Huft.  72  Cal.  117.  13  Pac.  168;  People  v. 
Leong  Sing,  77  Cal.  117,  19  Pac.  254;  People 
V.    Cllne,    83    CaK    374,    23    Pac.    391. 

leo.  Same — Laagruaarc  leadlnir  up  to  In- 
•trsctlOB. — Where  record  shows  that  lan- 
guage used,  which  was  not  taken  down  by 
reporter,  merely  led  up  to  an  instruction 
which  was  properly  taken  down,  and  did 
not  affect  nor  in  any  way  qualify  the 
charge  which  was  taken  down,  it  is  not 
ground  for  reversal. — People  v.  Leary,  105 
Cal.  486,  497,  Beatty,  C.  J.,  dissenting,  hold- 
ing, under  facts  of  this  case,  court  in 
delivering  an  oral  charge  in  absence  of 
reporter  by  Its  own  act  makes  It  impos- 
sible that  defendant  shall  be  secured  in 
his  rights,  and  that  this  Is  necessarily  an 
error. — See  People  v.  Hersey,  63  Cal.  674; 
People   v.   Cox,    76   Cal.    281,    18    Pac.    332. 

1«1.  Same — Mandatory  provlalon.  —  Pro- 
vision of  section  that  "if  charge  be  not 
given  In  writing  It  must  be  taken  down 
by  phonographic  reporter,"  Is  intended  to 
be  mandatory  and  not  merely  directory. — 
People  V.  Hersey,  63  Cal.  574,  676. 

1112.  Same— Object  off  provision  which 
requires  that  charge,  If  not  in  writing, 
shall  be  taken  down  by  phonographic  re- 
porter, is  to  have  complete  and  reliable 
record  of  all  that  Judge  said  in  his  charge 
to  Jury,  and  where  reporter  states  that 
court  read  twelve  sections  of  the  Penal  Code 
(giving  numbers  of  sections),  contents  of 
which  nowhere  appeared  In  record,  this 
should  constitute  error  for  which  judgment 
order  should  be  reversed  (dis.  op.). — Peo- 
ple  V.   Mortier,   58   Cal.    262,    270. 

168.  Same— OmluMton  to  take  down  por- 
tion of  oral  charife. — Judge  has  no  power 
In  settling  bill  of  exceptions  to  supply  por- 
tions omitted  by  reporter  in  taking  down 
oral  charge  to  jury. — People  v.  Cox,  76 
Cal.  281.   283,  18   Pac.   332. 

IM.  Same — Preanmption  as  to  reporter 
Is.  that  oral  charge  given  by  judge  was 
taken  down  by  phonographic  reporter,  In 
absence  of  showing  to  contrary. — People  v. 
Barton,  88  Cal.  176.  178.  25  Pac.  1117.  See 
People  V.  Marks,  72  Cal.  46.  13  Pac.  149; 
People  V.  Huff,  72  Cal.  117,  13  Pac.  168; 
People  V.  Leong  Sing.  77  Cal.  117.  119,  19 
Pac  264;  People  v.  Carroll,  80  Cal.  153,  22 
Pac.  129;  People  v.  Tonielll.  81  Cal.  275,  279, 
22  Pac.  678;  People  v.  Cllne,  83  Cal.  374, 
377,  22  Pac.  391;  People  v.  Wheatley.  88  Cal. 
114!  118,  26  Pac.  95. 

16S.  Same^Preiiumptlon  as  to  cliarge-^ 
Defendant  required  to  show  error.  —  Pre- 
sumption   is,   where   minutes   of   trial   court 


disclose  that  oral  instructions  were  given 
to  jury,  but  fail  to  show  anything  In  record 
that  they  were  not  taken  down  at  time 
by  phonographic  reporter,  that  such  in- 
structions were  taken  down,  and  it  is  for 
defendant  to  overthrow  that  presumption. 
—People  V.  Ludwig,  118  Cal.  328,  329,  50 
Pac.  426.     See  People  v.  Ferris,  66  Cal.  442. 

PoMnesalon  of  stolen  propertT^Uaex- 
plalned — Instmetlon  aa  to,  generally,  see 
par.  61,  this  note. 

166.  Praetlce  as  to  bill  off  exceptions  or 
Mtatement  —  Certlffylngr  to  charire.  —  If 
charges  are  properly  authenticated,  and 
thus  become  part  of  judgment-roll,  there 
is  no  more  propriety  in  setting  them  out 
again  at  large  In  bill  of  exceptions  than 
there  would  be  In  putting  in  bill  of  excep- 
tions, indictments,  or  information,  minutes 
of  plea  and  of  trial,  and  judgment. — People 
V.    Cole,    127   Cal.    645,    647,    69    Pac.    984. 

See,  post,  §  1176  and  note. 

As  to  certlfleatlon  off  ckarse  by  successor 
of  judge  in  office,  see  par.  184,  this  note. 

As  to  writ  off  mandate  to  compel  cer- 
tification,   see    par.   212,    this   note. 

167.  Same— Charge  off  eonrt  witk  'Ha- 
dorsementa  thereon"  forms  part  of  record, 
so  that  charges  without  such  indorsement 
are  not  entitled  to  place  In  record,  and 
neither  action  of  reporter  nor  clerk  can 
make  them  such  without  Indorsement  by 
court  or  judge. — People  v.  January,  77  Cal. 
179,   182,    19   Pac.    268. 

168.  Same— Directions  off  statute  ahonld 
be  observed,  for  otherwise  charge  of  court 
and  request  to  charge,  whether  allowed  or 
refused,  can  only  become  part  of  record 
by  being  Incorporated  In  bill  of  excep- 
tions.— People  V.  Cole,  127  Cal.  646,  647, 
59    Pac.    984. 


168.  Same— -Inatructlon  not  Indorsed  by 
Jndare  in  such  manner  as  to  show  his  action 
thereon  as  required  under  provisions  relat- 
ing to  bill  of  exceptions  will  not  be  re- 
viewed.— People  V.  Thompson,  28  Cal.  214, 
218. 

170.  Same— Presumption  as  to  Instruc- 
tion, and  underatandlnRT  off  Jury  thereof, 
can  not  be  based  on  bare  possibility,  and 
where  instruction  is  given  without  quali- 
fication. It  is  unsafe  to  assume  that  jury 
understood  It  otherwise. — People  v.  Casey, 
65  Cal.  260,  262,  5  Am.  Cr.  Rep.  318,  3  Pac. 
874. 

171.  Purpose  off  section— Erroneous  In- 
struction as  to. — Instruction  is  erroneous, 
which  reads.  "Purpose  of  this  section  of 
our  Penal  Code  is  to  prohibit  conviction, 
unless  there  is  some  evidence  entirely  ex- 
clusive of  that  of  accomplice  which  of 
itself,  and  without  aid  of  that  of  accom- 
plice, tends  to  raise  at  least  suspicion  of 
guilt  of  accused." — People  v.  Thompson,  50 
Cal.   480.  482. 

172.  Qualification  —  Omission  off.  —  In- 
structions must  be  taken  together  as  a 
whole,  and  omission  of  qualification  in  one 
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Instruction,  fflvan  at  request  of  people, 
where  omitted  qualification  Is  plainly 
stated  In  other  Instructions  given  at  re- 
quest of  defendant,  could  not  have  misled 
Jury. — People  v.  Davis,  1  Cal.  App.  8-14, 
81  Pac.  716. 

ITS.     ReadlBiT  seetloaa  of  code  is   not  in 

violation  of  that  provision  of  law  which 
requires  chargre  to  be  in  writlngr.  To  make 
a  distinction  between  writlner  and  print- 
Iner  would  be  legal  refinement  hardly  con- 
sistent with  sound  law  or  common  sense; 
and  charge  of  court  to  jury  would  not 
have  been  rendered  more  certain  if  Judge 
had  copied  sections  of  code  which  he  read 
and  had  then  read  such  sections  as  copied 
by  him. — People  v.  Mortler.  58  CaL  262,  269. 

A*  to  reading  code  ■cctlona,  see  par.   81, 
this  note. 


174.     Same— ^IThcre     record     shows     that 
coart  read  certain  acctloaa  of  this  code,  in 

absence  of  any  showing  to  contrary  it 
must  be  presumed  that  It  was  Penal  Code 
of  California. — People  v.  Mortler,  58  Cal. 
162,  269. 


17B.  ReadlniT  Infonaatlon  to  Jary— It  Is 
not  error  for  court  to  read  information  to 
Jury  in  opening  of  Its  Instructions. — People 
T.  Maughs,  149  Cal.  26S,  264,  86  Pac.  187. 

176.  Reading  law  to  jury— ^a  general 
rale,  practice  allowing  counsel  in  either 
civil  or  criminal  action  to  read  law  to 
Jury  is  objectionable,  and  should  not  be 
tolerated.  There  are  cases,  however,  in 
which  it  Is  permissible  for  counsel,  by 
way  of  illustration,  to  read  to  Jury  re- 
ported cases  and  extracts  from  text-books, 
subject  to  sound  discretion  of  court,  whose 
duty  it  is  to  check  promptly  any  effort 
on  part  of  counsel  to  Induce  Jury  to  dis- 
regard instructions  or  to  take  law  of  case 
from  books  rather  than  from  court. — Peo- 
ple  V.  Anderson,   44  Cal.   65,  71. 

177.  Reading  law  to  Jury  Is  wholly 
within  discretion  of  court. — People  v. 
Denomme,  6  Cal.  Unrep.  227,  56  Pac.  98,  99. 
See  People  v.  Anderson.  44  Cal.  65;  People 
V.  Treadwell,  69  Cal.  226,  7  Am.  Cr.  Rep. 
152,  10  Pac.  502;  Sullivan  v.  Royer,  72  Cal. 
248,  1  Am.  St  Rep.  61,   13   Pac.   656. 

178.  Reasonable  doobt— -Instmctlon  held 
saeanlngleiiN,  but  not  erroncona,  for  reason 
that  instruction  could  not  have  conveyed 
to  Jury  ideas  which  misled  them. — People 
V.   Angeles,    61   Cal.    188,   189. 

179.  Saaic  Jury  snAelently  Instmeted 
elsewhere. — Where  court  has  elsewhere 
clearly  and  sufficiently  instructed  Jury  upon 
question  of  reasonable  doubt  and  degree  of 
evidence  necessary  to  conviction,  they  could 
not  be  misled  by  instruction  that  it  was 
their  duty  to  convict,  if  testimony  Is  sufll- 
cient  to  convince  them,  '*as  reasonable  men, 
beyond  reasonable  doubt,  that  defendant 
did  commit  act  charged,  although  the  fact 
may  be  surrounded  in  a  degree  by  doubt" 
The  doubt  last  referred  to  is  not  reason- 
able doubt. — People  v.  Murphy,  146  Cal. 
502,  607,  80  Pac.  709.  See  People  v.  An- 
thony,  66  Gal.  897,   400. 


180b  Saate — Sufilclentlr  laatrncted  elae- 
where. — ^Where  court  gave  Instructions 
correctly  upon  question  of  reasonable 
doubt,  and  further  instructed  Jury,  at  re- 
quest of  defendant,  that  if  they  entertain 
reasonable  doubt  upon  any  single  fact  or 
element  necessary  to  constitute  Che  crime 
charged,  it  Is  duty  of  Jury  to  acquit,  they 
could  not  be  misled  by  instruction,  at  re- 
quest of  people,  that  if  they  entertain 
reasonable  doubt  upon  any  material  fact 
inconsistent  with  defendant's  guilt  they 
should  acquit. — People  v.  Waysman.  1  Cal. 
App.   246,   249,   81   Pac.   1087. 

181.  Where  proper  Instructions  are 
given  as  to  law  of  reasonable  doubt,  as 
applied  to  circumstantial  evidence,  instruc- 
tion on  that  subject  in  form  approved  in 
People  V.  Anthony,  56  Cal.  397.  is  not  error, 
though  words,  "although  the  act  may  be 
surrounded  in  a  degree  by  a  doubt"  might 
be  properly  omitted  as  meaningless.  In- 
struction that  each  and  every  fact  and 
circumstance  relied  on  by  prosecution  to 
establish  guilt  of  defendant  must  be  proved 
by  evidence,  beyond  reasonable  doubt  and 
If  Jury  are  not  satisfied  beyond  all  reason- 
able doubt  that  such  fact  and  circumstance 
has  been  proved,  It  is  their  duty  to  find 
verdict  of  not  guilty,  Is  favorable  to  de- 
fendant.— ^People  V.  Olsen,  1  Cal.  App.  17, 
24,   81   Pac.   676. 

182.  Same— SoAclent  Instmctlon. — Where 
court  was  requested  to  instruct  that,  to 
warrant  conviction,  prosecution  must  prove 
'Iso  clearly  and  conclusively  to  your  minds 
that  there  is  no  reasonable  theory  upon 
which  he  can  be  Innocent  when  all  evi- 
dence in  case  is  considered  together,"  there 
Is  no  error  in  striking  out  phrase  quoted 
and  repeating  in  place  thereof  "beyond  all 
reasonable  doubt." — People  v.  Hemple,  4 
CaL    App.    120,    87    Pac.    227.    230. 

18S.  Same— Record  contalalaa:  no  part 
of  evidence. — Where  no  statement  of  evi- 
dence accompanies  instructions,  in  view  of 
which  they  were  allowed  or  denied  by 
court,  appellate  court  will  not  disturb  ver- 
dict, unless  instructions  would  be  erroneous 
under  every  conceivable  state  of  facts. — 
People  V.  Torres,  38  Cal.  141,  143.  See 
People  V.  Lievison,  16  Cal.  98,  76  Am.  Dec. 
505;  People  v.  King,  27  CaL  507,  87  Am.  Dec. 
9^5;  People  v.  Tetherow,  40  CaL  286,  287; 
People  V.  PadlUia,  42  CaL  535,  539;  People 
V.  Smith,  57  Cal.  130;  People  v.  Donguli, 
92    CaL    607,    608.    609,    28    Pac.    782. 

184.  Same— Statute  ImpoMcs  upon  conri 
(not  Jndgc)  duty  of  certifying  charvc,  Just 
as  it  imposes  upon  court  duty  of  pronounc- 
ing sentence,  and  when  Judge  who  conducts 
trial  fails  to  authenticate  his  charge  to 
Jury,  his  successor  In  ofllce  should  ct^rtify 
to  such  charge,  where  means  of  knowledge 
are  ample  and  easily  accessible;  and  it  is 
duty  of  Judge  to  resort  to  such  means  of 
knowledge  for  such  purpose,  for  reason 
that  otherwise  defendant  Is  deprived  of 
full  advantage  of  his  constitutional  right 
of  appeal. — Dls.  op.,  Beatty,  C.  J.,  in  Walker 
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▼.  Superior  Court,  139  Cal.   108,  111,  112,  72 
Pac.  829. 

As  to  reasonable  doabt^  see,  ante,  S  1096 
and   note. 

18ft.  «Ref«aed»»  Inatmetloa.  —  When  de- 
fendant In  criminal  action  seeks  to  reverse 
Judgment  because  proper  instruction  "pre- 
sented" by  him  Is  found  In  Judgment-roll 
marked  "refused,"  he  must  either  show 
that  It  was  not  given  elsewhere,  or  he 
must  have  given  prosecution  an  opportu- 
nity to  flhow  that  It  was. — People  v.  Von, 
78  Cal.   1,  8,  20  Pac.  85. 

186.  Refaiial  to  ln«triiet  mm  to  maii- 
nlaiigl&ter. — ^Unless  there  was  evidence  be- 
fore the  Jury  tending  to  prove  a  case  of 
manslaughter,  It  was  not  error  to  refuse 
to  give  instructions  upon  that  subject. — 
People  V.  Rhodes,  17  CaL  App.  790,  121 
Pac.  988. 

As  to  iBStmetloii  a»  to  manslaughter, 
where  there  is  no  evidence  Justifying,  not 
being  prejudicial  to  defendant,  see  par.  126, 
this  note. 

18T.  Reiterating  Instruction*— Defendant 
ean  not  be  presumed  to  be  Injured  by 
refusal  of  court  to  reiterate  instruction 
already  given,  even'  though  submitted  in 
different  form. — People  v.  Strong,  30  Cal. 
151,  155;  People  v.  Hong  Ah  Duck,  61  Cal. 
387,  394;  People  v.  Madden,  76  Cal.  621.  18 
Pac.  402;  People  v.  Doane,  77  Cal.  660,  20 
Pac.  84;  People  v.  O'Brien,  78  Cal.  41.  20 
Pac.  369;  People  v.  Adams,  86  Cal.  231,  282, 
24  Pac.  629;  People  v.  Barney.  114  Cal.  664, 
567.  47  Pac.  41;  People  v.  Elliott,  119  Cal. 
693,  694,  61  Pac.  955;  People  v.  Brooks,  131 
Cal.  811,  815,  63  Pac.  464;  People  v.  Perry, 
144  Cal.  748,  7DG.  78  Pac.  284;  People  v. 
Jallles,  146  Cal.  301.  79  Pac.  965;  People  v. 
Olsen,  1  Cal.  App.  17,  24,  81  Pac.  676;  People 
▼.  Davis,  1  Cal.  App.  8,  13,  81  Pac.  716; 
People  V.  Castile,  3  Cal.  App.  486,  86  Pac. 
745.  746;  People  v.  Castile,  3  Cal.  App.  487, 
86  Pac.  746,  747;  People  v.  Feld,  149  Cal. 
464.   466,  86  Pac.  1100. 

188.  Same— Court  Is  not  bound  to  repeat 
Itself  in  Its  charge  to  Jury  at  request  of 
counsel. — ^People  v.  Ramirez,  56  Cal.  633, 
638,  38  Am.  Rep.  73.  See  People  v.  Hobson, 
17  Cal.  424;  People  v.  Kelly,  28  Cal.  423, 
428;  People  v.  Strong.  80  Cal.  151;  People 
V.  Williams.  32  Cal.  280;  People  v.  Doug- 
lass,  100  Cal.   1,    6,   34   Pac.    490. 

189.  Same  —  Repetition  of  —  Refusal  of 
not  error. — It  is  not  error  to  refuse  a  re- 
quested Instruction  where  the  proposition 
covered  thereby  Is  fully  Included  In  other 
instructions  given  by  the  court. — People  v. 
Whalen,  154  Cal.  476,  98  Pac.  194. 

IM.  Same— -Presumption  of  Innoeence* — 
An  Instruction  as  to  the  presumption  of 
Innocence  was  properly  refused  where  It 
was  fully  covered  In  the  charge  of  the 
court. — People  v.  Conte,  17  Cal.  App.  786, 
122  Pac.   460,   467. 

191«  Same  ^  Requested  Instruction  cov- 
ere4     h^     other     Instructions. — ^Where     the 


requested  Instruction  Is  fully  corered  by 
the  instructions  given,  the  refusal  thereof 
is  not  prejudicial. — People  v.  Davenport,  17 
Cal.  App.  668,  120  Pac.  461. 

As  to  other  Instructions  covering  same 
point,   see   par.    166,   this   note. 

192b  Same— AU  conditions  and  qunltlica-' 
tlons. — When  once  given  it  is  not  necessary 
to  repeat  a  natural  charge;  nor  is  each 
sentence  thereof  required  to  contain  all 
conditions  and  qualifications,  which  are  to 
be  gathered  from  the  entire  text. — People 
V.   Stevens,   16   Cal.   App.   297.   114   Pac.   800. 


193.  Saafte-— Presumption  of  Innocent 
RITect  of  accusation,  and  of  plea  of  not 
guilty— Justlflable  homicide — ^Threats — ^Rea - 
sonable  doubt. — The  court  is  not  bound  to 
repeat  the  instructions  asked  fur  by  the 
defendant,  when'  embodied  in  the  charge 
given;  and  where  the  law  as  to  the  pre- 
sumption of  Innocence,  of  the  effect  of  the 
accusation  of  the  commission  of  a  public 
offense,  and  of  the  plea  of  guilty,  of  Jus- 
tifiable homicide,  threats,  and  as  to  reason- 
able doubt,  are  so  given,  the  refusal  of 
Instructions  asked  for  by  the  defendant.- 
which  cover  substantially  the  same  ground, 
is  not  prejudicial  error.  —  People  v. 
Delucchl,  17  Cal.  App.  99,  102,  118  Pac.  935. 

194.  Same-— W^here  the  charge  of  the 
court  fully  covered  every  vital  phase  of 
the  case,  and  the  principles  contained  in 
those  of  the  rejected  Instructions  that  cor- 
rectly stated  the  law  pertinent  to  the 
Important  facts  developed  by  the  evidence, 
were  embodied,  In  singularly  clear  lan- 
guage, in  such  charge,  such  rejection  can 
not  be  deemed  prejudicial  to  the  defendant. 
— People  V.  Sampo,  17  Cal.  App.  152.  118 
Pac.  957. 

19B.  Remarks  of  court— Addressed  to 
counsel  and  not  to  the  Jury  and  merely 
Intended  to  explain  the  reasons  why  cer- 
tain rulings  were  made  are  not  a  charge 
to  the  Jury  on  matters  of  fact,  and  where 
the  court  expressly  charges  the  Jury  they 
are  not  to  consider  any  reference  to  or 
comment  made  in  connection  with  the  ad- 
mission of  testimony  or  otherwise,  they 
will  rarely  be  held  prejudicial  to  the  de- 
fendant.— ^People  V.  Ruef,  14  Cal.  App.  876, 
114  Pac.  64. 

IfNI.  Same — Durlnir  trial  upon  ruling  on 
challenge  to  juror. — ^A  remark  of  the  Judge 
to  counsel  in  connection  with  a  ruling  upon 
a  challenge  to  a  Juror  to  the  effect  that 
a  person  would  naturally  believe  the  tes- 
timony of  a  witness  he  knew,  and  who  was 
satisfactory  to  him,  in  preference  to  the 
testimony  of  one  he  did  not  know,  can  not 
be  construed  as  an  Instruction  to  the  Jury 
to  believe  witnesses  they  knew  and  dis- 
trust those  they  did  not  know,  and,  in  the 
absence  of  a  contrary  showing,  will  be 
deemed  without  prejudice  on  appeal. — 
People  V.  Schafer,  161  Cal.  678,  119  Pac.  920. 

197.  Remarks  of  court— Not  arlv^n  |n 
shapo  of  charge  to  Jury  will  not  be  ground 
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for  reversal  prejudicial  to  defendant. — 
People  V.  Woon  Tuck  Wo,  120  Cal.  294, 
295.   52   Pac.   888. 

108.  Report  of  ofllcial  reporter— An  to 
Inatmctlona,  is  to  be  taken  as  prima  facie 
evidence    of   its    truth. — People   v.    January, 

77  Cal.    179,    182,   19    Pac    258. 

As  to  phonographic  reporter,  see  pars. 
158-165,   this   note. 

190.  Requested  iBstmctioB  held  to  have 
been  properly  refused  when  a  similar  in- 
struction was  embodied  in  the  charge, 
which  was  as  favorable  to  the  defendant 
as  the  instruction  refused. — People  v. 
Muhly,    15    Cal.    App.    428.    114    Pac.    1017. 

As  to  complaint  not  belnir  alloifved  to 
Inatmction  fliTen  on  request  of  party  mak- 
ing   objection,    see    par.    5,,  this    note. 

aOO.  Same— ^It  la  safer  to  err  la  acqo It- 
tin  gr**— Requested    Instruction    as    to, — It    Is 

not  error  for  court  to  refuse  following  In- 
struction: "It  Is  safer  to  err  in  acquitting:, 
and  better  that  many  erullty  persons  should 
escape,  than  that  one  innocent  man  should 
suffer.  Justice  never  required  sacrifice  of 
victim;  and  erroneous  conviction  is  calcu- 
lated to  produce  incalculable  and  irre- 
parable mischief  to  individuals,  to  destroy 
all  confidence  in  Justice  and  Integrrlty  of 
tribunals,  and  to  introduce  alarming:  train 
of  social  evils  as  inevitable  result,"  as  there 
is  not,  in  contemplfition  of  law,  any  such 
factor  of  safety  from  error. — People  v.  Dur- 
rant,  116  Cal.  179,  222,  10  Am.  Cr.  Rep.  499, 
48   Pac.    76. 

aoi.  Time  for  presentlnor  Instruction — 
Rule  of  court. — Where  counsel  for  defend- 
ant, after  the  arg:ument,  asked  court  to 
instruct  the  Jury  as  to  degrree  of  crime, 
stating:  in  his  request  that  charge  includes 
charg:e  of  simple  assault,  offense  beinf? 
assault  with  intent  to  commit  mayhem,  it 
Is  error  for  court  to  refuse  so  to  instruct 
Jury,  even  thou8:h  It  be  rule  of  court  that 
parties  who  desire  instructions  e:iven  are 
required  to  present  them  to  court  before 
ari^ument — People  v.  Demasters,  105  Cal. 
669,  672,  39  Pac.  36.  See  People  v.  Silva, 
121  Cal.  668,  670,  54  Pac.  146;  People  v. 
Lansr.  142  Cal.  482,   486,  76  Pac.  232. 

Unexplained  possession  of  stolen  prop- 
erty—Instruction as  to,  grenerally,  see  par. 
61,   this  note. 

a02.     upon    the    subject    of    steadfastness 

in  maintaininer  individual  opinions,  the 
opinion  of  the  court  In  People  v.  Rodley, 
131  Cal.  259,  63  Pac.  358,  quoted  with  ap- 
proval,  and   People   v.    Perry,   144   Cal.    748, 

78  Pac.  284,  cited  with  approval. — People 
V.  Fisher,   16  Cal.  App.  276,    116   Pac.   688. 

203.  Verbal  admissions  of  party  re- 
ceived by  Jvry  with  great  caution.  In- 
structions as  to,  eroneous.  as  in  violation  of 
constitutional  provision  that  "Judg:es  shall 
not  charere  Juries  with  respect  to  matters 
of  fact." — Kauffman  v.  Maier,  94  Cal.  269, 
283,  18  L.  R.  A.  124,  29  Pac.  481;  People  v. 
Rodley,  131  Cal.  240,  258,  63  Pac.  351;  People 


v.  Buckley,  143  Cal.  376,  891,  77  Pac.  169. 
Compare  People  ▼.  Wardrlp,  141  Cal.  229, 
231,  74  Pac.  744;  People  v.  Tibbs,  143  Cal. 
100,   103,   76   Pac.   904. 

204.  Same    —    Favorable      Instruction.— 

Where  oral  admission  of  defendant,  made 
to  officers  soon  after  his  arrest,  had  been 
placed  in  evidence,  through  testimony  of 
officers.  It  was  not  error  to  instruct  Jury 
that  such  evidence  should  be  received  with 
great  caution  and  view  with  scrutiny,  and 
that  Jury  should  take  Into  consideration 
circumstances  and  surroundings  of  defend- 
ant and  probability  or  improbability  of  his 
having  made  such  statements.  Such  In- 
struction, even  if  erroneous,  was  favorable 
to  defendant. — People  v.  Hill,  1  Cal.  App. 
414,    417,    82    Pac.    898. 

205.  Same— -TIThen    refusal    Is    not    enor. 

— Requested  Instruction  relative  to  Jury  re- 
ceiving with  caution  all  evidence  of  oral 
admission  of  defendant,  is  in  violation  of 
constitutional  provision  against  charge  as 
to  matters  of  fact;  but  refusal  of  such  in- 
struction can  not  be  deemed  ground  for 
reversal,  as  It  states  merely  commonplace 
matter  within  general  knowledge  of  Ju- 
rors.— People  V.  Wardrlp,  141  Cal.  229,  232, 
74  Pac.  744.  See  People  v.  Buckley,  143  Cal. 
375,  392,  77  Pac.  169;  People  v.  Moran,  144 
Cal.  48,  63,  77  Pac.  777;  People  v.  Wright, 
144  Cal.  161,  166,  77  Pac.  877;  People  ▼. 
Ruiz.   144   Cal.   261,   254,   77   Pac.  907. 

20d.  Vice  of  Instruction  In  People  ▼. 
Cronln,  34  Cal.  191,  202,  pointed  out  In 
People  v.  Dole,  122  Cal.  486,  495,  68  Am. 
St.  Rep.  60,  55  Pac.  581,  held  corrected  by 
special  instruction  "that  every  fact  essen- 
tial to  sustain  hypothesis  of  guilt  and  to 
exclude  hypothesis  of  Innocence  must  be 
fully  proved." — People  v.  Rushing.  130  Cal. 
449.  454,  80  Am.  St.  Rep.  141,  62  Pac.  742. 

207.  IVamlnir  Jvry  asalnat  public  senti- 
ment.— It  was  not  error  to  refuse  argu- 
mentative request  warning  Jury  against 
being  Infiuenced  by  public  sentiment,  where 
no  necessity  appears  in  record  for  such 
special  admonition,  and  Jury  was  else- 
where instructed  that  verdict  must  be 
unbiased  and  uninfluenced  by  any  consider- 
ations except  evidence  received,  law  de- 
clared, and  arguments  thereon. — People  v. 
Feld.  149  Cal.  464.  474,  86  Pac.  1100. 

208.  \%'ltness  —  Credibility  of  defendant 
as — Instruction  as  to. — An  instruction  giv- 
ing general  rule  as  to  credibility  of  defend- 
ant as  witness  should  go  no  further  than 
instruction  given  in  People  v.  Cronin,  34 
Cal.  191,  and  approved  by  later  decisions, 
but  when  such  instruction  Is  reiterated,  and 
put  into  exceedingly  strong  language,  so 
as  to  give  It  peculiar  emphasis,  it  is  too 
apt  to  lead  Jury  to  believe  that  court  thinks 
defendant  in  particular  case  on  trial  to  be 
unworthy  of  belief.  Credibility  of  witness 
in  such  case  should  be  left  to  Jury. — People 
v.  Murray,  86  Cal.  81,  85,  24  Pac.  802.  And 
see  review  of  cases  In  People  v.  Van  Ewan. 
Ill  Cal.  144,  150-154,  43  Pac.  520   (In  which 
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the  decision  in  People  v.  Cronin.  supra,  is 
criticized,  although  upheld  because  of  gen- 
eral recognition  and  use,  and  laying  down 
the  doctrine  as  stated  in  People  v.  Murray, 
supra,  that  any  overstepping  of  doctrine 
in  People  v.  Cronin,  supra,  or  any  undue 
emphasis  placed  thereon  will  be  ground 
for  reversal).  See  People  v.  Vereneseneck- 
ockockhoff,  129  Cal.  497,  613,  514.  58  Pac. 
156,  63  Pac.  111. 

20e.     SanM — ^Dtotmst*'    for    «dlM*r«dlt." — 

Instruction  using  word  "discredit,"  instead 
of  "distrust,"  to  effect  that  witness  wil- 
fully false  In  one  part  of  testimony  is  to 
be  distrusted  in  others,  held  substantially 
of  same  meaning,  and  not  erroneous. — 
People  V.  Clark,  84  Cal.  578,  582,  24  Pac. 
318. 

210.  Same  —  ImtelUfireiice  of  witness  — 
Charge  relatlmir  to. — Where  court,  in  its 
instruction  to  Jury,  stated  that  jury  might 
scrutinize  not  only  witness's  manner  while 
on  stand,  his  relation  to  case,  and  other 
facts,  but  also  "his  degree  of  intelligence": 
held,  that  court  is  not  limited  by  circum- 
stances enumerated  In  section  1847,  post, 
and  that  intelligence  of  witnesses  may  be 
taken  into  consideration  as  having  some 
bearing  upon  amount  of  credence  to  be 
given  to  their  testimony. — People  v.  Miles, 
148  Cal.  636,  640,  77  Pac.  666. 

211.  Same  —  Credibility     of    defendant. — 

Justice  would  be  more  surely  accomplished 
if  subject  relating  to  testimony  of  defend- 
ant in  his  own  behalf,  as  embodied  in  in- 
struction in  People  v.  Cronin,  34  Cal.  191, 
195,  were  not  given,  and  credibility  of 
defendant  left  entirely  to  jury. — People  v. 
Boren,  139  Cal.  310.  215,  72  Pac.  899. 

Aa  to  Inatrnctlon  on  credibility  of  de- 
fendant mm  wltneaa,  see,  post,  §  1323  and 
note. 


'Writ  of  mandate— To  compel  Judire 
to  Indorse  charge. — Appellate  court  will 
not  issue  writ  of  mandate  to  compel  trial 
Judge  to  indorse  document  as  correct  state- 
ment of  oral  charge  given  by  another  Judge 
more  than  four  years  prior  to  time  when 
demand  for  indorsement  was  made,  and 
about  which  Judge  against  whom  writ  runs 
had  no  personal  knowledge  whatever. — 
— Walker  v.  Superior  Court,  139  Cal.  108, 
110,  72  Pac.  829  (Beatty,  C.  J.,  dissenting, 
holding  that  writ — at  least  to  extent  of 
commanding  respondent  to  consider  evi- 
dence,' and  if  satisfied  of  its  authenticity  to 
certify  to  the  instruction — should  be  made 
peremptory). 

11.    PROVINCB  OP  COURT  AND  JURY 
AS  TO  INSTRUCTIONS. 

21S.  Court  skonld  not  Instruct  as  to  par- 
ttenlar  conclusion  upon  whole  or  any  part 
of  case,  or  so  as  to  take  away  Jury's  exclu- 
sive right  to  weigh  evidence  and  determine 
facts. — People  v.  Tbarra,  17  Cal.  166,  171. 

214.  Court  Is  to  state  testimony  and  de- 
clare law,  but  it  is  for  Jury,  exclusively,  to 
determine  what  testimony  shows;   to  state 


testimony  is  one  thing;  to  declare  what  it 
shows  is  another  and  very  different  thing. 
— People  V.  Casey,  65  Cal.  260,  261,  5  Am. 
Cr.  Rep.  818,  3  Pac  874;  People  v.  New- 
comer, 118  Cal.  263,  269,  50  Pac.  405. 

215.  Constitutional  provision  is  violated 
in  an  instruction  whenever  Judge  so  in- 
structs as  to  force  Jury  to  particular  con- 
clusion upon  whole  or  any  part  of  case,  or 
to  take  away  their  exclusive  right  to  weigh 
evidence  and  determine  facts. — People  v. 
Chew  Sing  Wing.  88  Cal.  268,  270,  25  Pac. 
1099.  See  People  v.  Ybarra,  17  Cal.  166, 
171;  People  v.  Ah  Liee,  60  Cal.  85.  See  con- 
stitutional provision  Const.  1879,  art.  VI, 
§  19;  1  Henning's  General  Laws,  3d  ed.,  p.  Iv. 

219.  Court  should  not  comnicnt  upon 
facta,  in  charging  Jury  as  to  matters  of 
law  necessary  for  their  information. — Peo- 
ple V.  Barney,  114  Cal.  554,  557,  47   Pac.  41. 

217.  Bffect  of  evidence,  charvlnip  as  to-* 
Rule. — Where  court  charges  Jury  upon  ef- 
fect of  evidence,  and  thereby  transgresses 
constitutional  mandate  that  court  shall  not 
charge  Juries  with  respect  to  matters  of 
fact,  it  does  not  follow  that  it  is  error  so 
serious  as  to  require  reversal;  rule  in  such 
cases  being  that  such  instruction  will  not 
be  considered  injurious  unless  some  cir- 
cumstances peculiar  to  particular  case 
would  make  it  tend  to  mislead  or  confuse 
Jury. — People  v.  Parrington,  140  Cal.  656, 
658,  74  Pac.   288. 

218.  Same— Force  and  elTect  of  testimonr 
—Instructions  as  to. — Where  Judge  tells 
Jury  that  although  there  is  no  evidence  of 
motive  on  part  of  defendant  for  commission 
of  offense  charged,  there  may  nevertheless 
have  been  motive  undisclosed,  and  that 
circumstantial  evidence  (the  evidence  re- 
lied upon  to  convict)  has  advantage  of 
direct  evidence,  because  it  is  not  likely  to 
be  fabricated,  he  certainly  expresses  an 
opinion  upon  force  and  effect  of  testimony, 
and  intimates  his  view  of  its  sufficiency. — 
People  V.  Vereneseneckockockhoff.  129  Cal. 
497,  503.  58  Pac.  156,  62  Pac.  111.  See 
People  V.  Botkin,  132  Cal.  231,  232,  84  Am. 
St.  Rep.  39,  64  Pac.  286. 

219.  Instruction  as  to  matters  of  fact. — 

Charge  to  Jury  "that  there  has  been  no 
evidence  introduced  in  this  case  which 
tends  in  the  slightest  degre  to  show  any 
Justification  of  crime  alleged  in  informa- 
tion" comes  very  near  border  line  of  error, 
as  charging  Jury  upon  matters  of  fact,  and 
court  directed  to  refrain  from  giving  same 
upon  second  trial. — People  v.  Schoedde.  126 
Cal.  373,  376,  58  Pac.  859;  People  v.  Plyler, 
126  Cal.   379,  383,   68  Pac.   904. 

220.  Same— As  to  conapiracy. — Requested 
instrucflon  that  there  was  no  evidence  of 
any  conspiracy  betwen  defendant  and  an- 
other would  be  in  violation  of  constitu- 
tional provisions  forbidding  charge  with 
respect  to  matters  of  fact,  and  refusal  to 
give  same  is  not  error. — People  v.  King,  4 
Cal.  App.  213,  87  Pac.  400,  402. 
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221.  Same  — Jadflre  nboold  mot  Inatroct 
upon  mattera  of  fact. — People  ▼.  Durrant, 
116  Cal.  179,  200,  10  Am.  Or.  Rep.  499,  48 
Pac.  75. 

122b  Jary  alone  ha*  power  to  welffh 
teatlmoay  of  witness  and  to  determine 
facts,  and  It  Is  not  proper  for  court  to 
direct  t^em  as  to  ways  and  methods  by 
which  they  should  exercise  their  own 
powers:  but  held,  that  while  Instruction 
was  outside  of  proper  powers  of  court,  it 
could  not  have  possibly  done  any  harm, 
and  was  therefore  not  reversible  error. — 
People  V.  Newcomer,  118  Cal.  263.  269,  50 
Pac.  406. 

223.  Jury  are  preHnmed  eapable  of  nn- 
derntandlBff  whole  charge  of  court  In  Its 
connected  relations  and  in  its  application 
to  facts  of  case. — People  y.  Bagrnell,  81 
Cal.  409,  412. 


Jary  required  to  apply  facta  shown 
in  evidence  in  accordance  with  rules  of 
law  given  them  by  court;  but  in  so  doing 
verdict  is  none  the  less  rendered  by  jury. 
— People  V.  Chadwick,  4  Cal.  App.  68,  87 
Pac.    384,   386. 

225.  Opinion  aa  to  pallt  of  defendant— 
Ijans:naffe  ezpreaainur,  la  loftproper. — Court 
should  not  use  language  in  instructing 
Jury  which  might  be  naturally  understood 
as  intimating  his  opinion  that  defendant  is 
guilty,  or  as  an  argument  against  him. — 
People  Y.  Adams,  148  Cal:  208,  218,  101 
Am.  St.  Rep.  92,  76  Pac.  954. 

226.  Court,  except  when  advising  an 
acquittal,  has  no  right  to  give  any  ex- 
pression of  opinion  as  to  weight  of  evi* 
dence,  or  to  tell  Jury  that  evidence  is  so 
clear  that  they,  as  honest  men,  ought  not 
to  disagree,  which  is,  in  effect,  same  as 
telling  them  that  there  is  not  conflict  in 
the  evidence,  and  that  as  honest  men  they 
can  render  but  one  verdict. — People  v. 
Kindleberger,  100  Cal.  867,  369,  34  Pac.  852. 

227.  ProYlnce  of  Jury  in  weighing  evi- 
dence and  determining  degree  of  credibility 
to  be  accorded  testimony  of  witness  is, 
under  rules  of  law,  exclusive. — People  v. 
Durrant,  116  Cal.  179,  10  Am.  Cr.  Rep.  499, 
48  Pac.  76. 

228.  ProbatlTe  force  of  cYldence. — In- 
struction asked,  as  follows:  "It  is  against 
all  experience  and  reason  to  suppose  that 
a  man  would  imperial  his  own  life,  and 
inflict  upon  another  a  brutal  crime,  without 
a  motiTe  and  in  the  wantonness  of  de- 
pravity," is  properly  refused,  as  involving 
no  rule  of  law,  but  only  question  as  to 
probatiYe  force  of  certain  evidence. — People 


▼.    Vereneseneckockockhoff,    129    Cal.     497. 
607,  58  Pac.   156,  62  Id.  111. 

229.  location  of  law— Aa  to  aofllclency 
of  Tcrdlct*  can  not  arise  where  there  is 
evidence  to  sustain  verdict. — People  v. 
Heart,  1  Cal.  App.  166.   167,   81   Pac.  1018. 

230.  Remark  by  Jnd^e  of  court,  that  he 
thought  "the  prosecution  in  criminal  cases 
was  too  much  handicapped,"  held  not  pre- 
judicial, where  court  afterward  instructed 
Jury  to  ignore  such  remark. — People  v. 
Northey,  77  Cal.  618,  629,  8  Am.  Cr.  Rep. 
338,  19  Pac.  866,  20  Id.  129. 

231.  Theory  of  procednva  is  that  law 
which  is  to  govern  Jury  must  come  from 
court  alone. — People  v.  Denomme,  6  Cal. 
Unrep.  227,  66  Pac.  98,  99. 

III.  REVIEW  ON  APPEAL. 

232.  Revle^r  on  appeal  where  record 
falla  to  ahow. — ^Where  the  record  on  appeal 
fails  to  show,  as  required  by  this  section, 
whether  the  instruction  complained  of  was 
given  or  refused,  this  alone  is  a  sufficient 
reason  for  not  considering  the  objection. — 
People  Y.  Romero,  17  Cal.  App.  688,  121 
Pac.   698. 

233.  Self-defenae  In  nuirder. — Where  the 
homicide  took  place  at  a  point  where  there 
were  conflicting  claims  between  deceased 
and  defendant  in  relation  to  the  flow  of 
surface  waters  upon  the  adjacent  lands  of 
the  two,  it  was  held  that  an  instruction 
correctly  stating  their  respective  rights  at 
that  point  was  improperly  refused,  but  that 
the  error  was  not  prejudicial  Inasmuch  as 
an  instruction  correctly  stating  the  law  of 
self-defense  as  applied  to  the  case  at  bar, 
and  given  by  the  court  correctly  assigned 
all  the  rights  of  defendant  involved  in  the 
rejected  instruction. — People  v.  Overracker, 
15  Cal.  App.  631,  115  Pac.  756. 

234.  Snbatantlal  riffhta  of  defendant — 
Errora  In  Inatmctlona  not  affecting. — Where 
instruction,  though  not  strictly  accurate, 
is  cured  by  following  instruction,  which 
contained  correct  exposition  of  law,  defend- 
ants are  not  affected  in  substantial  right, 
and  hence  error  will  not  be  considered  on 
appeal. — People  v.  Nelson,  56  Cal.  77,  82. 
See  People  v.  Clark.  84  Cal.  673,  583,  24 
Pac.  313;  People  v.  Bernard,  2  Idaho  178, 
180,   10  Pac.   30. 

235.  Unprejndlclal  In  any  event. — Where, 
in  view  of  the  undisputed  evidence,  an  in- 
struction would  not  have  changed  or  af- 
fected the  verdict  rendered,  its  refusal  can 
not  be  regarded  as  prejudicial  error. — Peo- 
ple v.  Delucchi,  17  Cal.  App.  106,  118  Pac. 
935. 


§  1128.  JITBT  HAT  DECIDE  IN  COURT  OB  RETIRE  IN  CUSTODT  OF 
OFFICER.  OATH  OF  OFFICER.  After  hearing  the  charge,  the  jury  may 
either  decide  in  court  or  may  retire  for  deliberation.  If  they  do  not  agree 
without  retiring,  an  officer  must  be  sworn  to  keep  them  together  in  some  private 
and  convenient  place,  and  not  to  permit  any  person  to  speak  to  or  communicate 
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with  them,  nor  to  do  so  himself,  unless  by  order  of  the  court,  or  to  ask  them 
-whether  they  have  agreed  upon  a  verdict,  and  to  return  them  into  court  when 
they  have  so  agreed,  or  when  ordered  by  the  court ; 

[Separate  room  for  women.]  provided,  however,  that  when  the  jury  is  com- 
posed of  both  men  and  women,  in  the  event  that  it  shall  become  necessary  to 
retire  for  the  night,  the  women  must  be  kept  in  a  room  or  rooms  separate  and 
apart  from  the  men. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  402  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  255,  256;  amendment  approved  May 
5,  1919,  Stats,  and  Amdts.  1919,  p.  304. 

not  think  the  case  should  be  reversed  for 
a  failure  to  do  so."— People  v.  Frost,  37 
Cal.  App.  120.  124,  174  Pac.  106,  108. 

3.  Coimtitiitloiiallty  of  provlsloB. — This 
section  is  not  unconstitutional  as  violating 
right  of  bail  secured  by  constitution. — Peo- 
ple V.  Williams,  69  Cal.  674,  676.  See  People 
V.  Beauchamp,  49  Cal.  41. 

4«  Object  of  scetioii  is  to  remove  Jury 
from  all  improper  influences  In  their  delib- 
erations.— People  v.  Brannigan,  21  Cal.  337, 
338.  339. 

II.  SEPARATION  OF  JURY. 

5.  Court  may  order  defendant  Into  ens- 
tody  as  soon  as  trial  is  commenced. — People 
V.  Williams.  59  Cal.  674,  676. 

4L  Conrt  liaa  no  authority  to  permit  sep- 
aration of  jnry,  either  under  statute  or  at 
common  law,  after  they  have  retired  to 
deliberate  upon  their  verdict,  nor  could 
consent  of  defendant  or  his  counsel  operate 
to  empower  or  excuse  violation  of  express 
provision  of  statute. — People  v.  Hawley,  111 
Cal.  78,  85,  48  Pac.  404;  People  v.  Adams, 
148  Cal.  208,  212,  101  Am.  St.  Rep.  92,  76 
Pac.  954.  See  PelfTer  v.  Commonwealth,  15 
Pa.  St.  468,  53  Am.  Dec.  605. 

7.  Momentary  absence  of  one  or  two 
Jnrora,  through  necessity  or  accident,  does 
not  amount  to  separation,  within  meaning 
of  statute. — People  v.  Adams,  143  Cal.  208. 
209,  101  Am.  St.  Rep.  92,  76  Pac.   954. 

8.  Officer  falls  to  perform  his  duty,  and 

trial  Is  Irregularly  conducted,  when  either 
of  requirements  of  law  set  forth  in  section 
is  disregarded,  and  government  seeking  to 
uphold  action  of  officer  should  be  called 
upon  to  show  that  no  injury  to  prisoner 
has  followed  from  irregularity  complained 
of. — People  V.  Brannlgan,  21  Cal.  837,  338, 
340. 

0.  Separation  dnrlnir  proffreaa  of  trial— 
Separation  after  sabmlsalon  of  case. — Under 
our  law  there  Is  marked  difference  between 
separation  during  progress  of  trial  and  sep- 
aration after  final  submission  of  case;  as 
to  former,  there  Is  no  law  requiring  Jury  to 
be  kept  together,  although  court  ordered 
them  to  be  so  kept;  but  after  Jury  havtj 
finally  retired  for  deliberation  they  mn.st 
be  kept  together;  separation  of  Jury  after 
submission,  without  leave  of  court,  and 
after  retiring  to  deliberate  on  their  ver- 
dict, is  ground  for  new  trial. — People  ▼. 
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COMMUNICATINO   WITH   JURORS- 
SEPARATION  OF  JURY. 

I.  In  GENEEU.L. 

11.  Separation  or  Juet, 

I.  In  General. 

1, 2.  Communication    from    wife    to    juror- 
Transmitted  by  sheriff. 

3.  Constitutionality  of  provision, 

4.  Object  of  section. 

II.  Separation  op  Jury. 

5.  Custody    of   defendant   upon   commence- 

ment of  trial — Authority  of  court. 

6.  Court  not  authorized  to  permit  separa- 

tion of  jury. 

7.  Momentary  absence  of  one  or  two  jurors 

not  separation. 

8.  Officer  failing  to  perform  duty  in  disre- 

garding requirement  of  section — ^Bur- 
den of  showing  no  injury. 

9.  Separation    during    progress    of    trial — 

Separation   after   submission   of   case. 

10.  Sei»ration  after  submission — Is  violation 
of  necessary  safeguard  against  im- 
proper influences. 

II.  Separation   before  submission  permitted 

under  statute — Discretion  of  court. 

I.  IN  GENERAL. 

1.  Commanleatlom  from  wife  to  Juror— 
TraBBmltted  hy  skeriff,  in  presence  and 
hearing  of  all  the  Jurors,  to  effect  that 
anthrax  had  appeared  among:  Juror's  cattle 
on  a  designated  ranch,  to  which  the  Juror 
responded  by  requesting  sheriff  to  direct 
that  a  named  veterinary  surgeon  go  out 
at  once,  which  request  communicated  to 
the  veterinary,  and  his  reply  that  he 
would  go  out  in  the  morning  communi- 
cated to  the  Juror  by  the  sheriff,  will  not 
warrant  a  presumption  of  prejudice  to  the 
defendant,  in  the  absence  of  an  affirmative 
showing  of  harm  done  to  defendant — Peo- 
ple v.  Frost,  37  Cal.  App.  120,  174  Pac.  106. 
relying  upon  People  v.  Cord,  167  Cal.  562, 
108  Pac.  611  and  People  v.  Dlsperati,  11  Cal. 
App.  469.  105  Pac.  617,  distinguishing 
Stocks  V.  State,  91  Ga.  881,  18  S.  B.  847. 

2.  The  court  say  that  "It  would  have 
been  safer  practice  for  the  district  attorney 
to  show  that  the  Jurors  were  not  Improp- 
erly   influenced.      Notwithstanding,    we    do 
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Adams,   143  Cal.  208,  210,   101  Am.  St.  Hep. 
92,  76  Pac.  964. 

Am  to  sroond*  for  nevir  trial  la  ffeaeral* 

see,  post,  1 1181  and  note. 

10.  Separatloa  after  aubmlasloa  of  case, 
by  leave  of  court,  is  not  misconduct  on 
part  of  Jury,  but  violation  of  important 
and  Invariable  rule  existingr  at  common  law 
from  very  inception  of  Jury  system  as  well 
as  under  statute,  and  which  has  ever  been 
regrarded  as  important  in  securing  due  ad- 
ministration of  Justice,  and  as  necessary 
safegruard  agralnst  improper  extraneous  in- 
fluences.— People  V.  Hawley,  111  Cal.  78,  86, 
43  Pac.  404.  See  People  v.  Backus,  6  Cal. 
275;  People  v.  Brannigan,  21  Cal.  338;  Peo- 


ple V.  Adams,  148  Cal.  208,  211,  101  Am.  St. 
Rep.  92,  76  Pac.  954.  La.  State  v.  Populus. 
12  La.  Ann.  710.  Mans.  Commonwealth  v. 
Roby,  29  Mass.  (12  Pick.)  496,  519.  Ohio. 
Parker  v.  State,  18  Ohio  St.  88:  Cantwell  v. 
State,  18  Ohio  St.  477.  Pa.  Peiffer  v.  Com- 
monwealth, 15  Pa.  St.  468,  68  *Am.  Dec.  605. 

11.     Separation     before     unbmlMilom     per- 
mitted  under   •tatutc^— Dlneretloa   of   eonrt. 

— Statute  permits  separation  In  all  cases 
before  submission  of  case,  in  dlaoretlon  of 
court,  but  expressly  provides  that  after 
retiring  to  deliberate  on  their  verdict  Jury 
must  be  kept  together. — ^People  ▼.  Hawley, 
111  Cal.  78.  86,  48  Pac.  404. 


§  1129.    WHEN  DEFENDANT  ON  BAIL  APPEABS  FOB  TBIAL  HE  MAT 

BE  COMBKITTED.    ^Mien  a  defendant  who  has  given  bail  appears  for  trial, 

the  court  may,  in  its  discretion,  at  any  time  after  his  appearance  for  trial,  order 

him  to  be  committed  to  the  custody  of  the  proper  officer  of  the  county,  to 

abide  the  judgment  or  further  order  of  the  court,  and  he  must  be  committed 

andiield  in  custody  accordingly. 

History:     Enacted  February  14,  1872,  re-enactment  of  S  403  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  256. 


LIABILITY    OF    SURETIES— NON- 
APPEABANCE  OF  DEFENDANT. 

1.  Liability  of  sureties,  when  ceases. 

2.  Non-appearance   of   defendant. 

3.  Responsibility    of   sureties — Exoneration. 

1.  Liability  of  •nretiea   on   ball   bond   of 

accused  person  ceases  when  defendant  is 
taken  into  custody  of  sheriff  under  order  of 
court. — People  v.  McReynolds,  102  Cal.  308, 
311.  35  Pac.   690. 

2.  Non-appearance  of  defendant. — ^Where 
defendant  does  not  appear  for  trial,  court 
may  refuse  to  admit  him  to  bail,  under 
this  section. — Ex  parte  Ruef,  150  Cal.  665, 
89  Pac.  605,  606. 


3.  Responsibility  of  anre ties  —  Exonera- 
tion.— ^Upon  release  of  person  on  bail,  he  is 
in  custody  of  sureties;  and  consideration 
of  bond,  accruing  to  suretleap  is  his  free- 
dom from  any  other  custody.  Responsi- 
bility of  sureties  is  based  upon  their  cus- 
tody of  person  bailed,  and  their  rigrhts  and 
powers  under  such  custody.  If  they  are 
at  any  time  fearful  that  he  may  not  appear, 
they  can  have  him  arrested  and  surren- 
dered; or  he  may  surrender  himself,  and  in 
either  event  they  are  exonerated. — People 
V.  McReynolds,  102  Cal.  308,  812,  36  Pac. 
590. 


§1130.  IF  DISTRICT  ATTORNEY  FAILS  TO  ATTEND,  COURT  MAT 
APPOINT.  If  the  district  attorney  fails  to  attend  at  the  trial,  the  court  must 
appoint  some  attorney  at  law  to  perform  the  duties  of  the  district  attorney  on 

such  trial.  ...  ^  „      ^  ^  ^  ^  ..^   ..««« 

History:     Enacted  February  14,  1872. 

ABSENCE  OF  DISTRICT  ATTORNEY- 
DISQUALIFICATION. 

1.  Construction — Provision  of  section  not  ex- 

clusive. 

2.  Same — Section  refers  to  what. 

3.  Disqualification  of  district  attorney — ^Duty 

of  attorney-general. 

1.  Comatmctlon— Provlalon  of  tkla  vec- 
tlon  In  not  exclusive. — ^If  district  attorney's 
place  is  filled  otherwise  than  by  appoint- 
ment by  counsel  who  Is  eruilty  of  no  mis- 
conduct prejudicial  to  defendant,  defendant 
has  no  ground  for  complaint. — People  v. 
Walters,   98   Cal.   138,   142.   82  Pac.    864. 


2.  Same  Section  refem  only  to  wndden 
emericency — Cnniied  by  unexpected  failure  of 
dlatrlct  attorney  to  appear,  and  not  to  case 
of  longr-standinir  disqualification,  Incapable 
of  beingr  removed,  and  well  known  to  court 
for  long  period  before  time  of  trial. — 
Toland  v.  Ventura,  135  Cal.  412,  414,  67 
Pac.  498, 

3.  DIaqualUlcatlon  of  dlatrlct  attorney 
for  conducting:  any  criminal  prosecution  is 
not  such  condition  as  is  contemplated  by 
this  section,  and  where  such  disqualifica- 
tion exists,  it  becomes  duty  of  attorney- 
greneral,  by  himself  or  deputy,  to  conduct 
criminal  prosecution  as  provided  in  section 
472  of  Political  Code. — Toland  v.  Ventura, 
135  Cal.  412,  414,  67  Pac.  498. 
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§1131.    WHEN    ALLEGATIONS    OF    EMBEZZLEMENT    SUSTAINED. 

Upon  a  trial  for  larceny  or  embezzlement  of  money,  bank  notes,  certificates  of 

stock,  OP  Taluable  securities,  the  allegation  of  the  indictment  or  information, 

so  far  as  regards  the  description  of  the  property,  is  sustained,  if  the  offender 

be  proved  to  have  embezzled  or  stolen  any  money,  bank  notes,  certificates  of 

stock,  or  valuable  security,  although  the  particular  species  of  coin  or  other 

money,  or  the  number,  denomination,  or  kind  of  bank  notes,  certificates  of 

stock,  or  valuable  security,  be  not  proved ;  and  upon  a  trial  for  embezzlement. 

if  the  offender  be  proved  to  have  embezzled  any  piece  of  coin  or  other  money, 

any  bank  note,  certificate  of  stock,  or  valuable  security,  although  such  piece 

of  coin  or  other  money,  or  such  bank  note,  certificate  of  stock,  or  valuable 

security,  may  have  been  delivered  to  him  in  order  that  some  part  of  the  value 

thereof  should  be  returned  to  the  party  delivering  the  same,  and  such  part 

shall  have  been  returned  accordingly. 

History:     Enacted    March   30.    1874,    Code    Amdts.    1873-4,    p.    445; 
amended  April  9,  1880,  Code  Amdts.  1880  (Pen.  G.  pt.),  p.  24. 


EMBEZZLEMENT— DESCRIPTION    OF 

PEOPEBTY. 

1,  2.  Gonstriiction  —  Section  dispenses  with 
strict  proof  of  character  of  money 
stolen. 

8.  Evidence  in  case — As  to  precise  sum. 

4,5.  Information — Sufficiency  of. 

6.  Proof  on  trial   for  embezzlement — Gen- 
eral rule  as  to  kind  of  money,  etc. 

1.  CoBstra«tfoii. — Above  section  of  code 
clearly  dispenses  with  strict  proof  of  char- 
acter of  money  stolen. — People  v.  Nelson, 
56  Gal.  77,  81. 

2.  Admission  made  by  defendants  after 
trial,  "that  the  amount  stolen  was  seven 
dollars  erold  and  silver  coin  of  United 
States,  and  that  flve-dollar  piece  was  worth 
five  dollars,  and  two  dollars  in  silver  were 
worth  two  dollars,"  constitutes  all  evidence 
required  of  prosecution  on  that  branch  of 
case  relating:  to  character  of  money  stolen. 
— ^People  y.  Nelson,  66  Gal.  77,  81. 


8.     Evidence  In  ensc^— As  to   preeise  ram 

of  seven  hundred  dollars  charg^ed  in  infor« 
mation  to  have  been  embezzled,  held  suffi- 
cient.— People  V.  Gray,  66  Cal.  271,  277,  5 
Pac.  240. 

4.  Information  —  Snfldeney  of. — In  in- 
formation for  embezzlement  it  is  sufficient, 
to  sustain  an  averment  of  ownership,  to 
prove  interest  of  agrent  In  note,  its  posses- 
sion and  control  by  him,  to  collect  interest 
on  it  for  his  benefit,  or  otherwise  to  control 
It. — People  V.  Treadwell,  69  Cal.  226,  286. 
7  Am.  Cr.  Rep.  162,  10  Pac.  602. 

5.  Information  need  not  specify,  nor  is 
it  necessary  to  prove  at  trial,  the  coin, 
number  of  pieces,  or  kind  of  money  em- 
bezzled.— People  V.  Treadwell,  69  Gal.  226, 
237,  7  Am.   Cr.  Rep.   152,  10  Pac.  602. 

6.  Proof  on  trial  for  embcsslement  of 
money  is  not  required  as  to  coin,  number, 
denomination,  or  kind  of  money  embezzled. 
— People  ▼.  Cobler,  108  Cal.  638,  641,  41 
Pac.  401« 


CHAPTER  m. 

CONDUGT  OF  THE  JURY  AFTER  THE  CAUSE  IS  SUBMITTED  TO  THEM. 


1 1135.  Room    and    accommodations    for    the      | 

jury  after  retirement,  how  provided. 

Room  for  female  members. 
f  1136.  Juries  to  be  supplied  with  food  and      | 

lodging. 
1 1137.  What  papers  the  jury  may  take  with 

them.  ft 

i  1138.  Return  of  jury  for  information. 
1 1139.  If  juror  after  retirement  become  sick, 

etc.,  jury  to  be  discharged.  S 


1140.  Not  to  be  discharged   for  any  other 

cause,  unless  there  is  no  reasonable 
probability  that  they  can  agree. 

1141.  When    jury   discharged   or   prevented 

from  giving  a  verdict,  cause  to  be 
again  tried. 

1142.  Court  may  adjourn  during  absence  of 

jury,  but  deemed  open  for  all  pur- 
poses connected  with  cause. 

1143.  Jurors'  fees.    Payment  of  same. 


§1136.    BOOM  AND  ACCOMMODATIONS  FOB  JXTBT  AFTEB  BETDftE. 

MENT,  HOW  PBOVIDED.    BOOM  FOB  FEMALE  MEMBEBS.   A  room  must 

be  provided  by  the  supervisors  of  each  county  for  the  use  of  the  jury,  upon 

lira 


•  llSa  FOOD  AND  LODGING  FOR  JURY— PAPERS  MAY  TAKB.  [Ft.  II. 

their  retirement  for  deliberation,  with  suitable  furniture,  fuel,  lights,  and 
stationery.  If  the  supervisors  neglect,  the  court  may  order  the  sheriff  to 
do  so,  and  the  expenses  incurred  by  him  in  carrying  the  order  into  effect,  when 
certified  by  the  court,  are  a  county  charge ; 

[Separate  room  for  women  jurors.]    provided,  however,  that  said  board  of 

supervisors  shall  provide  a  room  for  the  female  members  of  the  jury  which  shall 

be  separate  and  apart  from  the  room  provided  for  the  male  members. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  404  Criminal 
Practice  Act  1S51,  Stats.  1851,  p.  256;  amendment  approved  May  26, 
^1919,  Stats,  and  Amdts.  1919,  p.  1033. 

1.     Deliberation  —  Mean*    careful    con«ld-  and  reason,  for  purpose  of  joininff  In  law- 

eratlon  and  examination  of  reasons  for  and  ful  verdict. — People  v.  Richarda,  1  Cal.  App. 

against   choice   of  measure.     It   is   duty   of  566,  571,  82  Pac.  691. 
every   Juror   to   deliberate,   to   reflect   upon. 

§1136.  JURIES  TO  BE  SUPPLIED  WITH  FOOD  AND  LODOmO.  While 
the  jury  are  kept  together,  either  during  the  progress  of  the  trial  or  after  their 
retirement  for  deliberation,  the  court  must  direct  the  sheriff  to  provide  the 
jury  with  suitable  and  suflScient  food  and  lodging,  or  other  reasonable  neces- 
sities. And  the  auditor,  upon  the  order  of  the  court,  shall  draw  his  warrant 
for  the  expenses  so  incurred,  and  the  same  shall  be  paid  by  the  treasurer  of 
the  county,  or  city  and  county,  out  of  the  general  fund. 

Hl8tory:  Enacted  February  14,  1872,  re-enactment  of  §  405  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  256;  amended  March  23,  1901,  Stats, 
and  Amdts.  1900-1,  p.  654. 

CONSUMPTION    BY    .JURY   OP    INTOXI-  leave    to   do   so   should    be   made    to   court. 

GATING  LIQUORS.  who  can   make   such  allowance  as   will  be 

1.  Suitable  and  sufficient  food— Liquors.  proper.  Jurors  should  not  be  allowed  to 
o    a            r.       i.  A          in          ««  judgre    for    themselves   In    this   matter,    and 

2.  Same-Court  to  make  allowance.  defendant  should  not  be  called  on  to  con- 

3.  Same — Served  with  meals.  sent.— People  v.   Gray,   61  Cal.   164,   186,   44 

1.  Suitable  and   miflcient   food— L.lquora.       ^^'  ^®P-  ^49. 

—Under  this  section,  jury  Is  to  be  provided  3.     Same— Served  with  meals. — Jury  have 

with    suitable    and    sufficient    food.      Beer,  no  right  to  drink  intoxicating  liquor  while 

wine,  and  whisky  consumed  is  not  suitable  deliberating   upon    their    verdict   In    capital 

or  sufficient   food. — People  v.   Gray,   61   Cal.  case,   even   though   liquor   was  served   with 

164,  186,  188,  44  Am.  Rep.  549.  meal    at     restaurant,     and     Irrespective     of 

2.  Same— Court  to  make  allowance. — If  quantity  taken  or  effect  produced. — People 
It  Is  necessary  that  intoxicating  liquor  v.  Lee  Chuck,  78  Cal.  317,  888,  8  Am.  Cr. 
should  be   drunk   by   Juror,   application    for  Rep.  434,  20  Pac.  719. 

§  1137.  WHAT  PAPERS  THE  JURY  MAY  TAKE  WITH  THEM.  Upon 
retiring  for  deliberation,  the  jury  may  take  with  them  all  papers  (except  dep- 
ositions) which  have  been  received  as  evidence  in  the  cause,  or  copies  of  such 
public  records  or  private  documents  given  in  evidence  as  ought  not,  in  the 
opinion  of  the  court,  to  be  taken  from  the  person  having  them  in  possession. 
They  may  also  take  with  them  the  written  instructions  given,  and  notes  of  the 
testimony  or  other  proceedings  on  the  trial,  taken  by  themselves  or  any  of 
them,  but  none  taken  by  any  other  person. 

History:  Enacted  February  14,  1872,  founded  on  §§  406,  407  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  256. 

TAKING  PAPERS  TO  JURY-ROOM—  2.  Document  partially  read. 

DOCUMENTS— EXHIBITS—  3.  Exhibite— Black bokrd  and  door. 

INSTRUCTIONS.  4, 5.  Same— PhotographB. 

1.  Articles  identified — But  not  admitted  in  6.  Same — Code   sections   construed, 

evidence.  7.  Instructions  given, 
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8.  Same — Taking  instructions  to  jurj. 

9.  Same — ^fused. 

10.  Maps  and  diagrams. 

11.  Papers  jury  may  take  with  them— Con- 

struction of  section. 

12.  Section   not  mandatory. 

1.  Artlele*  Idemtlfled — ^Bnt  not  admitted 
in  eTidence. — Where*  upon  prosecution  for 
murder,  certain  clothing  worn  by  deceased 
at  time  of  killlnir»  which  had  been  exhib- 
ited and  identified  on  trial,  but  which  had 
not '  been  offered  in  evidence,  was  taken 
by  jury  into  Jury-room,  and  defendant  con- 
sented thereto,  this  consent  is  waiver  of 
any  objection  which  migrht  otherwise  have 
been  made  to  their  action. — People  v. 
Mahoney,  77  Cal.   629,  681,   20  Pac.  73. 

2.  Doeumeut  partially  read.  —  Where 
document  had  been  introduced  In  evidence 
as  whole,  but  only  portions  of  it  had  been 
read  to  jury  before  they  retired,  it  is  not 
proper  for  jurors  to  read  document  In  jury- 
room,  even  thougrh  It  was  not  taken  there 
with  them,  but  found  it  after  they  had  re- 
tired.— People  V.  Thornton,  74  Cal.  482,  486, 
16   Pac.   244. 

8.     Ezblblta— Blaekboard  and  door. — In  a 

trial  for  homicide  a  blackboard  had  been 
used  in  connection  with  the  testimony 
Sriven  for  the  purpose  of  illustrating:  that 
testimony,  for  which  purpose  a  diagram 
had  been  drawn  upon  the  board;  and  a  door 
had  been  introduced  into  court  and  identi- 
fied as  the  door  throug:h  which  the  accused 
had  shot  his  victim,  the  door  having:  three 
bullet  holes  in  it  and  there  being:  evidence 
identifying:-  the  door  throug:h  which  defend- 
ant shot.  On  completion  of  instruction  by 
the  court,  one  of  the  jurors  asked  that  the 
jury  mii^ht  take  to  their  room  the  black* 
board  and  the  door.  Some  one,  without  the 
order  or  direction  of  the  court,  put  the 
blackboard  and  door  in  the  jury  room  be- 
fore the  jury  entered  and  left  them  there. 
The  court  said:  "The  exhibits  which  the 
jury  took  with  them  into  the  jury-room 
were  not  included  among:  those  things 
which  by  section  1137  of  the  Penal  Code  the 
jury  Is  permitted  to  have  during  its  delib* 
erations.  However,  we  do  not  think  that 
prejudice  can  be  implied  from  the  fact  that 
these  particular  exhibits  were  so  left  In 
the  possession  of  the  jury  in  the  jury 
room,"  in  the  absence  of  any  showing  of 
prejudice,  or  that  there  was  anything:  about 
the  exhibits  which  would  furnish  the  jury 
any  other  information  than  that  which  they 
had  already  obtained.  "Prejudice  will  not 
be  presumed  from  the  fact  that  the  exhibits 
were  within  reach,  and  that  opportunity 
was  afforded  for  their  Inspection  and  exam- 
ination during:  the  deliberations  of  the 
jury." — People  v.  Herrera,  82  Cal.  App.  610, 
163  Pac.  879. 

4.  Same  •— Photogrraplia. — It  is  not  im- 
proper to  permit  the  jury,  after  such  pho- 
togrraphs  have  been  introduced  in  evidence, 
to  take  them'  into  the  jury-room. — People  v. 
Balestieri,  28  Cal.  App.  708,  139  Pac.  821. 


6.  Alleg:ed  error  in  permittingr  the  jury 
to  take  exhibits  to  the  Jury-room  can  not 
be  urged  for  the  first  time  on  appeal,  where 
the  only  objection  made  at  the  trial  was 
the  objection  previously  made  to  their  in- 
troduction in  evidence. — People  v.  Bales- 
tier!,   23   Cal.  App.   708,   139   Pac.   821. 

6.  Same— Code  nectlons  construed. — Sec- 
tion 612  of  the  Code  of  Civil  Procedure, 
which  is  Identical  in  terms  with  section 
1187  of  the  Penal  Code,  is  to  be  construed 
as  an  extension  and  not  a  limitation  of 
the  common  law  relating  to  exhibits,  and 
the  court  may  permit  the  jury  to  take  with 
them  and  use  in  their  deliberations  any 
exhibit,  except  depositions,  where  the  cir- 
cumstances call  for  it. — People  v.  Bales- 
tieri, 23  Cal.  App.  708,   139  Pac.  821. 

7.  In«tmctlon«  vlven. — Under  this  sec- 
tion, jury  can  take  into  their  room  only 
those  instructions  which  have  been  given; 
jury  have  no  knowledge  of  instructions 
that  have  been  refused. — People  v.  Barth- 
leman,  120  Cal.  7,  11,  62  Pac.  112.  , 

8.  Same— Taklnff  Inntrnctlonii  to  Jury« 
room.  —  The  taking  by  the  jury  to  the 
jury-room  for  reference,  in  considering 
their  verdict,  instructions  which  showed 
modifications  of  some  of  the  instructions 
requested  by  the  defendant  by  erasure,  is 
not  prejudicial  on  the  theory  that  the  jury 
were  thereby  acquainted  with  the  parts 
stricken  out,  where  such  changes  could  not 
have  affected  the  jury  in  reaching  their 
verdict. — People  v.  Stephens,  29  Cal.  App. 
616,  157  Pac.   670. 

9.  Same— Refused.  —  Requested  instruc- 
tions which  have  been  refused  by  court 
can  not  be  taken  by  jury  into  jury-room, 
but  defendant  is  not  prejudiced  by  action 
of  jury  in  taking  with  them  instructions 
so  refused  If  they  were  instructions  re- 
quested by  himself. — People  v.  Cummings. 
67   Cal.    88,   90. 

10.  Mapa  and  dlagrrams. — Diagrams  and 
maps  used  in  trial  of  case  in  examination 
of  some  of  witnesses,  for  purpose  of  illus- 
tration, are  not  received  in  evidence,  within 
meaning  of  this  section.  Jury  may  ask 
and  have  them  brought  into  jury-room,  but 
there  is  no  error  in  denying  request  made 
by  defendant  to  let  jury  tak«  diagrams  and 
maps  with  them. — People  v.  Cochran,  61 
Cal.   548,   662. 

11.  Papern  Jury  may  take  with  them— 
Conatructloa  of  neetlon. — The  provision 
that  the  jury  may  take  with  them  to  the 
jury-room  the  written  instructions  consti- 
tuting the  court's  charge  is  not  mandatory; 
the  matter  being  within  the  court's  discre- 
tion, which  discretion  will  not  be  disturbed 
unless  it  is  shown  to  have  been  abused. — 
People  V.  Dunlop,  27  Cal.  App.  460,  160  Pac. 
889. 

12.  Seetlon  not  mandatory. — It  directs 
court  to  allow  jury  to  take  with  them  any 
papers  received  as  evidence  which  may  be 
of    service    to    them    in    making    up    their 
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verdict,  but  none  can  be  taken  without  per- 
mission of  court.  The  matter  Is  therefore 
Jeft   to    sound   discretion    of   court,    and    its 


action  Is  not  reversible,  unless  there  has 
been  abuse  of  discretion. — People  v,  Coch- 
ran, 61  Cal.   54S,  561. 


§  1138.    RETURN  OF  JURY  FOR  INFORMATION.    After  the  jury  have 

retired  for  deliberation,  if  there  be  any  disagreement  between  them  as  to  the 

testimony,  or  if  they  desire  to  be  informed  on  any  point  of  law  arising  in  the 

cause,  they  must  require  the  officer  to  conduct  them  into  court.    Upon  being 

brought  into  court,  the  information  required  must  be  given  in  the  presence  of, 

or  after  notice  to,  the  district  attorney,  and  the  defendant  or  his  counsel,  or 

after  they  have  been  called. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  408  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  256;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  445. 


RETURN    OF    JURY  —  FURTHPJR 

INSTRUCTIONS— RE-READING 

EVIDENCE. 

1.  Absence   of   counsel. 

2.  Same — Oral    charge. 

3.  Absence  of  defendant — Error  cured. 

4.  Absence  of  phonographic  reporter. 

5.  Construction  of  section. 

6.  Further     instructions  —  Confining    to 

point  requested. 

7.  Same — Changing  instructions. 

8.  Same — Included  offense  not  previously 

mentioned. 

9.  Same — New  theory  of  case. 

10.  Same  —  Exhausted    by    long    confine- 

ment,    and     naturally    desirous    of 
being  released. 

11.  Same — Not  requested. 

12.  Same — Oral   charge. 

13.  Same — Unsound  proposition  of  law. 

14.  Reading  evidence  requested  by  jury — 

In   general. 

15, 16.  Same — Return  for  further  instructions. 
17.  Same — Verdict  without  reading. 

1.  .Abscnee  of  cooiuiel.  —  It  Is  error  to 
bring:  Jury  back  into  court  for  further 
instructions,  at  their  request,  where  de- 
fendant's attorney  had  not  in  any  manner 
been  notified  of  return  of  Jury  for  such 
purpose,  even  'though  defendant  himself 
was  present. — People  v.  Trim,  87  Cal.  274, 
276. 

2.  Same— Oral  charge. — If  parties  are 
called  and  do  not  appear,  the  court  may, 
under  this  section,  proceed  to  instruct  Jury 
in  their  absence,  but  can  not  instruct  them 
orally,  as  they  would  then  have  no  oppor- 
tunity of  ascertaining  what  instructions 
were,  except  from  recollection  of  Judge.— 
People  v.   Hersey,   53   Cal.   574.   576. 

3.  Abaemee  of  defendant— Error  cnred. — 

Where  Jury  returned  and  asked  for  further 
instructions,  and  court  re-read  to  Jury  por- 
tion of  previously  e:iven  written  instruc- 
tions, in  absence  of  defendant,  and  Jury 
then    retired,    but   Judge    directed    them    to 
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be  brought  into  court  again,  in  presence 
of  defendant,  and  read  again  what  he  had 
read  when  they  came  in  first  time,  defend- 
ant was  not  prejudiced  by  what  occurred 
in  his  absence. — People  v.  Soto,  65  Cal.  621, 
622,  4  Pac.  664. 

4.  Absence    of    pbonoKrapblc    reporter. — 

If  Jury,  after  having  retired  to  consider 
their  verdict,  return  into  court  and  re- 
quest further  instructions,  it  is  error  to 
instruct  them  orally,  in  absence  of  phono- 
graphic reporter,  without  consent  of 
respective  counsel. — People  v.  Hersey,  53 
Cal.   574,   575. 

5.  Conatmetlon  of  section. — The  above 
section  must  be  given  a  reasonable  con- 
struction as  to  the  furnishing  the  Jury  with 
evidence  Which  they  require  to  be  read 
to  them;  no  one  can  furnish  such  evidence 
except  the  ofTicial  reporter,  and  he  must 
be  given  a  reasonable  time  in  which  to 
locate  In  his  notes  the  evidence  wanted. 
—People  V.  Slaughter,  33  Cal.  App.  365,  165 
Pac.  44. 

d.  Fnrtber  Instructions  —  Conflnlns  to 
point  requested. — Upon  request  by  Jury  for 
further  instructions,  it  is  immaterial 
whether  or  not  court  confine  itself  to  point 
upon  which  information  is  asked,  provided 
language  used,  though  not  best  that  could 
have  been  used,  was  not  such  that  Jury 
could  have  been  misled. — People  v.  McKay, 
122    Cal.    628,    631.    55    Pac.    594. 

7.  Same— Chanslnir  Instructions. — Where 
Jury  had  been  out  for  very  long  time  with- 
out being  able  to  agree,  and  had  expressed 
their  opinion  that  if  instructions  were 
changed  so  as  to  meet  their  views,  they 
could  find  verdict  of  guilty  contrary  to 
former  instructions,  and  intimated  to  court 
as  to  how  they  then  stood.  It  is  error  for 
court  to  glVQ  Jury  an  instruction  which 
intimates  desire  on  his  part  that  defendant 
be  convicted  of  some  offense. — People  v. 
Stouter,  142  Cal.   146,   150,   75  Pac.  780. 

8.  Same— Included  ofrense  not  prevlouslj 
mentioned. — After  jury  had  retired  and 
were  unable  to  agree  for  twenty-four 
hours,  and  then  returned  into  court  for 
further    instructions,    it    is    erroneous    and 
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unfair  to  defendant  to  grive  to  Jury  an 
instruction  that  they  migrht  find  defendant 
guilty  of  an  attempt  to  commit  crime 
chargred,  where  instruetions  in  first  place 
were  to  effect  that  Jury  must  find  defendant 
guilty  aa  charged  or  not  guilty. — People  v. 
Stouter,  142  Cal.  146,  150,  75  Pac.  780. 

9.  Same  — New  theory  of  rase.  —  After 
Jury  had  been  out  three  hours  without  be- 
ing able  to  agree  upon  vefdlct,  without 
any  request  on  their  part  for  further  in- 
formation upon  any  point  of  law,  or  any 
disagreement  between  themselves  as  to  an> 
part  of  testimony.  It  was  error  for  court, 
of  its  own  motion,  and  against  protest  and 
under  exception  of  defendant,  to  charge 
Jury  upon  theory  of  case  which  had  not 
been  advanced  before  during  entire  trial. 
— Peopl«  V.   Oarnett,   29   Cal.   622,   628. 

10.  Same— Exhausted  by  long  eoBflme- 
meat,  and  naturally  dealroiiM  of  belnff 
released.  Jurors  are  not  In  suitable  frame 
of  mind  to  consider  thoroughly  an  entirely 
new  phase  of  case,  under  new  instruction, 
which  might  fairly  be  construed  as  an 
expression  of  court  hostile  to  defendant. — 
People  V.  Stouter,  142  Cal.  146,  150,  76  Pac 
780. 

11.  Same— Not  requested^ — Above  section 
authorizes  court  to  recall  Jury  after  they 
have  retired  for  deliberation  and  give  them 
further  Instructions,  even  though  they  do 
not  request  them.  Such  power  is  inherent 
In  court,  and  is  not  limited  by  this  section. 
— People  V.  Perry,  65  Cal.  568,  569,  4  Pac. 
572. 

12.  Same— Oral  eharve. — Above  section 
was  not  Intended  to  authorize  an  oral 
charge  to  Jury  after  being  called  into* court 
for  further  Instructions.  An  oral  charge 
at  that  stage  of  proceedings  might  often 
be  productive  of  more  pernicious  results 
than  If  original  charge  was  oral. — People 
v.    Hersey,    53    Cal.    574,    676. 

13.  Same^Uasonnd  propoMltlon  of  la^r. 
— ^Where  Jury  returned  into  court  for  fur- 
ther instructions,  and  asked  law  on  one 
particular,  pertinent  point,  and  court  gave 
them  an  instruction  which  was  unquestion- 
ably unsound.  In  connection  with  Instruc- 
tions formerly  given  upon  subject  and 
re-read  to  Jury,  such  action  Is  error,  even 
though  other  instructions  may  have  been 
free  from  error,  for,  coming  as  this  instruc- 
tion did.  Jury  might  well  regard  it  as  quali- 
fying all  other  Instructions. — People  v. 
Ford,  138  Cal.  140,  142,  70  Pac.  1075. 

Aa  to  statements  of  court  vrKlns  agrree- 
ment,  see,  post,   S  1140,  note  pars.   12.   13. 


14.  Readlnir  evldenee  reqaested  by 
Jury.— la  ireneral. — It  is  within  spirit  of  this 
section,  which  permits  Jury,  after  they  have 
retired  for  deliberation,  if  there  be  any 
disagreement  between  them  as  to  testi- 
mony, to  be  brought  into  court,  and  In 
which  cases  practice  Is  to  have  reporter 
read  such  parts  of  testimony  as  are  In- 
volved in  disagreement,  also  to  take  Jury 
for  view  of  premises  where  alleged  crime 
was  committed,  after  such  requirement. — 
People  V.  Hawley,  111  Cal.  78.  85.  43  Pac. 
404. 

15.  Same— Return  of  Jury  for  further 
Instmetlon. — Where  the  Jury  returned  to 
the  court  room  for  further  instructions  as 
to  what  constituted  the  gist  of  the  offense 
charged,  and  at  the  same  time  were  de- 
sirous of  clearing  up  a  disputed  point  In 
the  evidence,  and  the  Information  which 
they  sought  as  to  the  gist  of  the  offense 
was  conveyed  to  them  precisely  as  they 
requested  by  a  reading  of  the  indictment, 
and  their  doubt  as  to  what  certain  wit- 
nesses had  testified  to  was  dissipated  by 
the  agreement  of  counsel,  this  was  all 
that  the  Jury  asked  for,  and  therefore  it 
was  all  that  the  court  was  required  to 
give  them. — People  v.  Anthony,  20  Cal.  App. 
645.  129  Pac.   968,   972. 

16.  Reading  only  portion  of  testimony  Is 
not  error,  where  Jury  returned  Into  court 
and  requested  that  certain  portions  be 
read,  and  after  hearing  part  of  It.  declared 
they  had  heard  all  they  cared  to.  Court 
did  not  err  In  not  insisting  that  Jury  re- 
main and  hear  the  whole  of  dcfeiulant'.s 
testimony. — People  v.  Smith,  3  Cal.  App.  62, 
68,   84   Pac.   449.   451. 

17.  Same  — Verdict  without  reading. — 
Where  the  Jury  In  their  deliberations  could 
not  agree  in  respect  to  certain  points  in 
the  evidence,  returning  Into  the  court  room 
requested  that  specified  portion  of  the  tes- 
timony of  designated  witnesses  be  read  to 
them,  and  were  told  by  the  Judge  that  it 
would  require  the  official  stenographer  sev- 
eral hours  to  locate  the  evidence  wanted, 
the  foreman  said  that  the  Jury  might  be 
able  to  reach  a  verdict  without  the  reading 
of  the  notes  of  the  evidence  requested;  and 
the  Jury  returned  to  their  room  and  actu- 
ally arrived  at  a  verdict  later.  The  court 
and  the  reporter  being  willing  to  give  to 
the  Jury  a  reading  of  the  evidence  requested 
as  soon  as  the  same  could  be  located,  the 
provisions  of  the  above  section  were  not 
violated  and  no  harm  was  done  to  defend- 
ant.— People  v.  Slaughter,  88  Cal.  App.  365. 
166  Pac.  44. 


§  1139.    IF  JUROR  AFTER  RETIREMENT  BECOME  SICK,  ETC.,  JURY 

TO  BE  DISCHARGED.    If,  after  the  retirement  of  the  jury,  one  of  them  be 

taken  so  sick  as  to  prevent  the  continuance  of  his  duty,  or  any  other  accident 

or  cause  occur  to  prevent  their  being  kept  for  deliberation,  the  jury  may  be 

discharged. 

History:    Enacted  February  14,  1872,  re-enactment  of  $  409  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  256. 
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DISCHARGE    OP    JURY- 
OBJECTION. 

1.  Facts  warranting   discharge   of  jury. 

2.  Objection  of  defendant. 

1.     Facte    vrarmntlnff    dtockarve   of   Joir* 

— In  order  to  discharere  jury  on  account 
of  sickness  of  juror,  the  court  Is  authorized 
to  act  upon  physical  facts/  evidence  of 
which  may  consist  of  declarations  of  in- 
valid juror,  statements  of  his  associates, 
and  his  appearance  before  jury,  without 
even  aid  of  such  testimony  as  is  required 
to  establish  judicially  controverted  proposi- 


tion, and  need  not  be  satisfied  beyond  rea- 
sonable doubt  of  his  physical  or  mental 
Inability  further  to  dischargre  duties  of 
juror. — Ex  parte  McLaughlin,  41  Cal.  211, 
217,  10  Am.  Rep.  272. 

As  to  dtmcikmrge  of  Jary  on  aeeovnt  of 
•lekneaa  of  Joror  before  retlreaient,  see, 
ante,  §  1123  and  note. 

2.  Objection  of  defendant  to  dimehmrge  of 
Jury  can  not*  defeat  validity  of  court's 
action. — People  v.  Smalling,  94  Cal.  112,  117, 
29  Pac.  421. 


§  1140.    NOT  TO  BE  DISCHABOED  FOR  ANT  OTHEK  CAUSE,  XTNLESS 
THERE  IS  NO  REASONABLE  PROBABILITT  THAT  THET  CAN  AGREE. 

Except  as  provided  in  the  last  section,  the  jury  can  not  be  discharged  aJEter  the 
cause  is  submitted  to  them  until  they  have  agreed  upon  their  verdict  and  ren- 
dered it  in  open  court,  unless  by  consent  of  both  parties,  entered  upon  the 
minutes,  or  unless,  at  the  expiration  of  such  time  as  the  court  may  deem 
proper,  it  satisfactorily  appears  that  there  is  no  reasonable  probability  that 
the  jury  can  agree. 

History:    Enacted  February  14,  1872,  re-enactment  of  S  410  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  256. 

DISCHARGE  FOB  FAILUBE  TO  AGREE. 

1.  Discharge  after  void  verdict. 

2.  Discharge  hj  consent. 

3.  Discharge  by  sheriff. 

4.  Discretion  of  court. 

5.  Express  finding  not  required. 

6.  Failure  to   agree — Erroneous   notions   of 

jurors. 

7.  Same — Must  be  announced  in  open  court. 

8.  Same — Record  should  show  what. 

9.  Same — SuflELciency  of  evidence. 

10.  How  disagreement  determined. 

11.  Once  in  jeopardy. 

12.  Urging  agreement — Expression  of  opinion. 

13.  Same — Expense  of  trial. 

1.  Dl«c1iarKe  after  Told  verdict. — ^Where 
Jury  return  Into  court  with  void  verdict 
and  are  diacharired,  consent  to  such  dis- 
charge must,  under  this  section,  appear  in 
minutes  of  court. — People  v.  Curtis,  76  Cal. 
57,    59,   17   Pac.   941. 

2.  Dlnchargre  by  consent. — Jury  may  be 
dlschargrcd  by  consent  of  defendant  entered 
In  minutes,  although  they  have  not  agreed 
upon  verdict. — People  v.  Webb,  38  Cal.  467, 
480. 

3.  Dlacharse  by  sberlfl. — Where  court 
directs  sheriff,  after  Jury  has  retired  to 
deliberate  upon  their  verdict,  to  dischargee 
them  if  they  do  not  agree  by  certain  hour, 
and  then  adjourns,  and  at  hour  named 
sheriff  discharges  jury,  this  is  an  irregu- 
larity, but  does  not  operate  as  an  acquit- 
tal.— People  V.  Shotwell,  27  Cal.  394,  398. 

4.  DIacretlon  of  court. — After  jury  has 
deliberated  reasonable  length  of  time,  and 
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they  report  that  they  have  not  agreed,  and 
report  Is  accompanied  with  unanimous  ex- 
pression of  Jurors  that  they  can  not  agree, 
and  that  further  deliberation  would  not 
enable  them  to  agree,  court  may  discharge 
Jury  without  consent  of  prisoner,  but 
power  so  to  discharge  them  must  be  exer- 
cised In  accordance  with  established  legal 
rules  and  a  sound  legal  discretion  in  ap- 
plication of  such  rules  to  facts  and  circum- 
stances of  each  particular  case. — Ex  parte 
McLaughlin,  41  Cal.  211,  218,  10  Am.  Ren. 
272. 

6.  Bzi^reM  flndlnir  not  required. — ^Al- 
though the  jury  should  not  be  discharged 
until  the  court  is  satisfied  that  an  agree- 
ment Is  not  probable,  still  the  law  does  not 
require  an  express  finding  by  the  court  that 
the  Jury  could  not  agree,  and  for  that  rea- 
son were  discharged. — People  v.  Disperati, 
11  Cal.  App.  469.  473,  106  Pac.   617. 

• 

«.  Failure  to  asrcc — Erroncona  notion* 
of  Jurors. — Where  court  instructs  jury,  ad- 
vising them  to  render  verdict  of  not  guilty, 
and  they  fail  to  agree  upon  verdict,  through 
erroneous  notions  of  some  of  jurors,  and 
they  all  state,  on  being  interrogated  by 
court  that  there  is  no  probability  of  their 
arriving  at  verdict,  their  second  discharge 
does  not  operate  as  Jeopardy,  though  cause 
may  be  tried  again. — People  v.  James,  97 
Cal.    400,    401,   32   Pac.    817. 

7.  Same  —  Muat  be  announced  In  open 
court. — Court  Is  not  authorized  to  make  an 
order  of  discharge,  where  Jury  do  not  re- 
turn Into  court  and  announce  their  inability 
to  agree  In  presence  of  court  and  of  de- 
fendant, but  where  sherlfT.  under  direction 
of   court,    proceeded    to    door   of   jury-room 
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and  Inquired  of  them  If  they  had  agrreed 
upon  verdict  and  received  reply  that  they 
"could  not  ag:ree  on  a  verdict,"  and  reported 
such  reply  to  court. — People  v.  Case,  48 
Cal.  323,  827,  17  Am.  Rep.  436. 

Unlawful   disckarse.  —  See    15    Am.    Rep. 
716. 


8.     Same— JI«eord    •kovild    vhow    w1iat« — 

Under  this  section,  it  is  not  necessary,  when 
Jury  la  discharged  for  failure  to  agrree.  that 
the  record  should  show  that  it  satisfactorily 
appears  to  couvt  that  there  was  no  reason- 
able probability  that  Jury  could  agrree;  and 
failure  of  record  to  show  such  fact  does 
not  render  it  sufficient  to  support  pleas  of 
former  Jeopardy  and  former  acquittal. — 
People  ▼.  Qreene.  100  Cal.  140,  142,  34  Pao. 
630. 


9.     Same     Snttetcacy   of   evidence. — It    is 

not  necessary  that  fact  of  inability  of  Jury 
to  a^ee  upon  verdict  should  be  estab- 
lished by  presentation  of  evidence  sufficient 
to  satisfy  court  beyond  reasonable  doubt.— 
Ex  parte  McLaughlin,  41  CaL  211.  218.  10 
Am.   Rep.  272. 

lOu    Hovr      dlaasreeaaemt     determined. — 

Where  Jury  is  dischargred  because  of  their 
inability  to  agree  and  the  record  is  silent 
or  shows  that  the  Jurors  stated  to  the  court 
that  it  was  impossible  for  them  to  agrree. 
it  must  be  assumed  that  the  court  was 
entirely  satisfied  that  any  further  effort  to 
secure  a  verdict  would  be  futile.  The 
statute  does  not  provide  Just  what  pro- 
ceedlngrs  shall  be  taken  to  determine  the 
probability  of  an  agrreement,  but  there  is 
probably  no  better  method  than  to  obtain 
from  the  Jurors  an  expression  of  their  Judgr- 
ment  and  the  court  in  the  exercise  of  the 
discretion  committed  to  it  may  grive  such 
weiffht  to  this  opinion  as  the  surroundingr 
circumstances  seem  to  demand. — People  v. 
Disperatl.  11  Cal.  App.  469,  477.  105  Pac.  617. 


11.  Once  In  Jeopardy. — ^If  it  be  the  doc- 
trine of  People  v.  Arnett,  129  Cal.  806.  61 
Pac.  930;  People  v.  Smith.  136  Cal.  207.  68 
Pac.  702;  People  v.  Tilley.  136  Cal.  61,  67 
Pac.  42;  "and  People  v.  Curtis.  76  Cal.  57. 
that  the  defendant  has  been  once  in 
jeopardy  In  every  case  where  a  verdict  of 
guilty  of  a  crime  not  strictly  embraced 
within  the  pleadlnfjs  has  been  returned  and 
the  Jury  discharged  without  consent,  they 
must  be  overruled. — People  v.  Tong,  155 
Cal.   581.   102   Pac.   263. 

12.  Urvlng  agrreement  —  Exprewilon  of 
opinion.  —  After  Jury  had  been  out  for 
twelve  hours  and  returned  into  court  stat- 
ing they  could  -  not  agree,  statement  by 
court  that  he  was  utterly  at  loss  to  know 
why  "twelve  honest  men  can  not  agree  in 
this  case,"  without  advising  an  acquittal, 
probably  giving  Jury  to  understand  that 
Judge  believed  defendant  guilty  and  that 
such  ought  to  be  their  verdict,  was  prej- 
udicial error.  Such  error  is  not  cured  by 
fact  that  in  subsequent  part  of  charge  court 
informed  them  that  they  were  sole  Judges 
of  fact  and  of  credibility  of  witnesses,  and 
that  court  had  no  right  to  trench  upon 
their  province  in  this  respect. — ^People  v. 
Kindleberger.  100  Cal.  367.  369,  34  Pac.  852. 

13.  Samc^-Expenee  of  trials — ^After  Jury 
had  been  out  several  hours  and  were  unable 
to  agree,  It  was  not  error  in  court  to  call 
Jurors'  attention  to  great  additional  ex- 
pense to  county  of  another  trial,  telling 
them  that  they,  as  taxpayers,  should  be 
interested  in  saving  county  as  much  ex- 
pense as  possible,  and  urging  them  to  agree 
upon  verdict,  if  there  was  any  possibility 
of  doing  so.  This  was  but  statement  of 
what  jurors  were  presumed  to  know,  and 
involved  no- intimation  as  to  any  opinion 
of  court  as  to  how  they  should  decide. — 
People  v.  Miles,  143  Cal.  636,  638,  77  Pac. 
666. 


g  1141.  WHEN  JURY  DISCHABOED  OB  PREVENTED  FBOM  GIYINQ 
A  VERDICT,  CAUSE  TO  BE  AGAIN  TBIED.  In  all  cases  where  a  jury  is  dis- 
charged or  prevented  from  giving  a  verdict  by  reason  of  an  accident  or  other 
cause,  except  where  the  defendant  is  discharged  during  the  progress  of  the 
trial,  or  after  the  cause  is  submitted  to  them,  the  cause  may  be  again  tried. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  411  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  256,  257;  amended  AprU  9,  1880, 
Code  Amdts.  1880  (Pen.  C.  pt.),  p.  24. 


1.  Inability  of  Jury  to  agree  upon 
▼erdlct  is  one  of  necessities  which  will 
authorize  court  to  discharge  jury,  and 
thereby  subject  defendant  to  second  trial. 
— ^People  T.  Smallingr,  94  Cal.  112,  115,  29 
Pao.  421. 


An  to  dlivcharse  of  Jury  without  Terdlc^ 
when  ebnivtitutes  Jeopardy,  see,  ante,  {  687 
and  note. 


§11«2.  OOUBT  MAT  ADJOURN  DUBINa  ABSENCE  OF  JURT,  BUT 
DEEMED  OPEN  FOR  ALL  PURPOSES  CONNECTED  WITH  CAUSE.  While 
the  jury  are  absent  the  court  may  adjourn  from  time  to  time,  as  to  other  busi- 
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ness,  but  it  must  nevertheless  be  open  for  every  purpose  connected  with  the 

cailse  submitted  to  the  jury  until  a  verdict  is  rendered  or  the  jury  discharged. 

History:  Enacted  February  14,  1872,  re-enactment  of  $  412  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  267. 

DISCHARGE  OP  JTJBY— HOLIDAY.  ETC.       hibited  by  law.— People  v.  Soto,  65  Cal.  621. 

1.  Discharge  on  holiday.  «22,  4  Pac.  664. 

2.  Discharge  on  Sunday.  *•     DUck«r»e  on  Sunday — The  court  may 

adjudicate    fact    that    Jury    can    not    aKree, 
1.     DiseliarKc   on   holiday. — ^Jury   may   be       and  continue   cause   on   Sunday. — People    v. 
dischargred    upon    legral    holiday — Washing:-       Ligrhtner,   49   Cal.   226,   228,   1   Am.   Cr.   Rep. 
ton's    birthday — not    being:.    In    terms,    pro-       639. 

§1143.  JXTROBS'  FEES.  PAYMENT  OF  SAME.  The  fees  of  jurors  in 
the  superior  courts  of  tlie  state,  in  criminal  cases,  shall  be  two  dollars,  in  law- 
ful money  of  the  United  States,  for  each  daj^'s  attendance,  and  mileage,  to  be 
computed  at  the  rate  of  fifteen  cents  per  mile  for  each  mile  necessarily  traveled 
in  attending  court,  in  going  only.  Such  fees  and  mileage  shall  be  paid  by  the 
treasurer  of  the  county,  or  city  and  county,  in  which  the  juror's  services  were 
rendered,  out  of  the  general  fund  of  said  county,  or  city  and  county,  upon 
warrants  drawn  by  the  county  auditor  upon  the  written  order  of  the  judge  of 
the  court  in  which  said  juror  was  in  attendance,  and  the  treasurer  of  said 
county,  or  city  and  county,  shall  pay  said  warrants.  The  board  of  supervisors 
of  each  county,  or  city  and  county,  is  hereby  directed  to  make  suitable  appro- 
priation for  the  payment  of  the  fees  herein  provided  for. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  413  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  257,  providing  that  final  adjournment 
discharged  Jury;  repealed  March  12.  1880,  Code  Amdts.  1880  (Pen.  C. 
pt.),  p.  6;  present  section  re-enacted  March  14,  1901,  Stats,  and  Amdts. 
1900-1,  p.  290. 

COMPENSATION    OP   JTJBOBS.  during:    which    he    is    withdrawn    from    his 

1.  Attendance— Meaning    of    section.  ordinary  vocation  and  in  actual  attendance 
rt    a            XT                      Z'          X.       ^  ^       A  upon    court. — Mason    v.    Culbert,    108    Cal. 

2.  Same — No  compensation  when  excused,  247    249    41  Pac    464 

3.  Compensation— Not   salary.  ^    s««e-.RIrtt  pwelr  -tatotory. -Right 

4.  Same — Right  purely  statutory.  ©f  Jurors  in  criminal  cases  to  compensation 

5.  Constitutionality.  is  purely  statutory,  and  In  absence  of  any 

6.  Same— Past  services.  provision  upon  subject,  Juror  can  not  claim 

7.  Exhaustion  of  fund. 
8,  9.  Fees  prior  to  passage  of  section. 


any  compensation  for  his  services. — ^Hilton 
V.   Curry,   124   Cal.    84,   88.   66  Pac.   784. 


5.     ConntltiitlonalltT.  —  Held     constitu- 

1.  Attendance— MeaBlBff  of  aectlon.—  tlonal,  as  being  uniform  In  its  operation. 
This  section  means  attendance  of  Jurors  Fact  that  above  section  deals  with  fees  in 
lawfully  summoned  and  present  In  court  criminal  cases  only  does  not  render  it  sub- 
in  answer  to  call  thereof,  whether  sworn  jg^t  to  objection  that  it  Is  not  uniform  in 
to  try  any  case  or  not,  and  without  regard  ,tg  operation,  as  it  applies  equally  to  all 
to  their  qualifications  to  serve  as  Jurors.—  persons  who  are  summoned  as  Jurors  In 
Jackson  v.  Baehr,  138  Cal.  266,  269,  71  Pac.  criminal  cases  in  superior  courts.  If  per- 
^®'^-  son  should  be  summoned  to  serve  as  Juror 

2.  Same  — No  comnenaatlon  when  ex-  in  superior  court,  and  there  should  be 
mned. — Trial  Jurors  are  entitled  to  compen-  both  civil  and  criminal  cases  on  calendar 
sation  only  when  they  are  in  attendance  for  trial,  court  would  have  to  determine 
upon  court,  and  are  not  entitled  to  any  whether  attendance  In  any  particular  in- 
compensation  during  time  when  they  are  stance  was  In  criminal  or  in  civil  case. — 
excused  from  such  attendance. — Jacobs  v.  Jackson  v.  Baehr,  138  Cal.  266,  270,  71  Pac 
Elliott,   104   Cal.   318,   320,   37   Pac.    942.  167. 

3.  CompensatloB — Not  aalary. — The  per  6.  Same-— Past  Mervleea. — Where  services 
diem  provided  by  statute  for  attendance  have  been  rendered  by  Jurors  In  criminal 
of  Juror  upon  court  Is  not  intended  to  be  cases  at  time  when  there  was  no  law 
In  nature  of  salary  or  as  wages  for  trying  authorizing  payment  of  their  fees,  legisla- 
cause,  but  rather  as  compensation  for  time  ture  has  no  power,  after  such  services  ar« 
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rendered*  to  pass  an  act  proTldingr  for  pay- 
ment of  such  fees  for  past  services,  and 
an  act  authorizing:  such  payment  is  in  vio- 
lation of  article  IV,  section  31  of  the  con- 
stitution, prohibiting  legislatures  from 
making  s-ny  gift  or  authorizing  the  making 
of  any  gift  of  public  money  to  an  indi- 
vidual.— Powell  V.  Phelan,  138  Cal.  271,  273, 
71  Pac.  ^35. 

7.  Exhaustion  of  fund. — Under  this  sec- 
tion, fees  of  Jurors  must  be  paid  out  of 
"general  fund"  of  county,  or  city  and 
county,  upon  proper  warrants.  Fact  that 
board  of  supervisors  of  City  and  County  of 
San  Francisco  had  set  apart  special  fund 
for  payment  of  these  fees,  and  that  this 
fund  was  exhausted,  is  no  defense  to  man-  ' 
damns  to  compel  auditor  to  draw  his  war- 
rant   upon    county    treasurer    for    fees    of 


Jurors  for  each  dayVs  attendance  upon  court. 
— Jackson  v.  Baehr,  138  Cal.  266,  269,  71 
Pac.  167. 

8.  Feea    prior    to    l»aMiair«    of    •ectlom. — 

Prior  to  act  of  March  14,  1901,  adding  this 
section  to  this  code,  there  was  no  law 
authorizing  payment  of  Jurors'  fc  >s  in  crim- 
inal cases  of  City  and  County  of  San 
Francisco,  and  this  section  does  not 
authorize  payment  of  Jurors'  fees  for  serv-> 
ices  rendered  prior  to  its  passage. — Powell 
V.   Phelan,   138   Cal.   271.   273,   71    Pac.   336. 

9.  Jurors  in  criminal  cases  in  superior 
court  of  City  and  County  of  San  Francisco 
were  not  entitled  to  payment  for  service.*; 
out  of  municipal  treasury  prior  to  amend- 
ment to  this  section,  March  14,  1901. — Birch 
▼.  Phelan,  127  CaL  49,  $0,  69  Pac.  209. 


CHAPTER  IV. 

THE  VEKDICT. 


81147.  Return  of  jury.  1 1160. 

S  1148.  Appearance  of  defendant. 

8  1149.  Manner  of  taking  verdict.  §  1161. 

i  1150.  Verdict  may  be  general  or  speciaL 

$  1151.  Verdict.  S  1162. 

$  1152.  Special  verdict. 

5  1153.  Special  verdict,  how  rendered.  I  1163. 

S  1154.  Form  of  special  verdict.  §  1164. 

H  1155.  Judgment  on  special  verdict.  §  1165. 

$  1156.  When   special   verdict   defective,   new 

trial  to  be  ordered.  §  1166. 

§  1157.  Jury  to  find  degree  of  crime. 
$  1158.  Jury  may   find   upon  charge   of  pre-      §  1167. 

vious  conviction.  §  1168. 

§  1159.  Jury  may  convict  of  a  lesser  oflfenae 

or  of  an  attempt. 


Verdict  as  to  some  defendants  and  an- 
other trial  as  to  others. 

In  what  cases  court  may  direct  a  re- 
consideration of  the  verdict. 

When  judgment  may  be  given  on  in- 
formal verdict. 

Polling  the  jury. 

Recording  the  verdict. 

Defendant  when  to  be  discharged  or 
detained  after  ac([uitta]. 

Proceedings  upon  general  verdict  of 
conviction  or  a  special  verdict. 

Continued  insanity. 

Term  of  imprisonment  not  fixed. 


§1147.  BETUENS  OF  JURY.  When  the  jury  have  agreed  upon  their 
verdict,  they  must  be  conducted  into  court  by  the  officer  having  them  in  charge. 
Their  names  must  then  be  called,  and  if  all  do  not  appear,  the  rest  must  be  dis- 
charged without  giving  a  verdict.    In  that  case  the  action  may  be  again  tried. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  414  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  257;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  488,  act  held  unconsti- 
tutional, see  history,  §  5,  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  697. 


VERDICT— CONSTRUCTION  —  IMPEACH- 
MENT—RECEIVING AND  RECORDING. 

1.  Commissioners'  note. 

2-  6.  Construction  of  verdict — In  general. 

7,  8.  Impeachment  of  verdict — By  juror. 

9.  Same — Affidavit    of   two   of    the   jurors 
can  not  be  received  to  impeach. 

10.  Purpose  of  calling  names  of  jurors. 

11.  Receiving  verdict — Before  calling  names 

of  jurors. 

12.  Recording    verdict — ^After    discharge    of 

jury. 


1.     CommlMilonera'      mote 


says: 


t< 


The 


changre  consists  In  the  omission  of  the 
words  'at  the  same  or  another  term'  after 
'tried,'  because  there  are  now  no  terms  of 
court." 

2.     Conatmctloii  of  verdict— In  general. — 

A  verdict  is  to  be  given  a  reasonable  in- 
tendment, and,  when  ambfgruous,  may  be 
construed  In  the  light  of  the  issues  actu- 
ally submitted  to  the  Jury  under  the  charge 
of  the  court,  and.  when  so  construed,  it 
expresses  with  reasonable  certainty  a  find- 
ing supported  by  the  evidence,   it  la   to   be 
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Upheld  as  legral. — People  v.  Cornell,  29  Cal. 
App.   480,   165   Pac.    1026. 

S.  It  is  well  settled,  where  the  sense  Is 
clear,  that  neither  incorrect  orthogrraphy 
nor  ungrrammatlcal  langruagre  will  render 
a  verdict  illegal  or  void,  and  that  It  Is  to 
be  reasonably  construed  and  in  such  man- 
ner as  to  give  it  the  meaningr  intended  to 
be  conveyed  by  the  Jury. — People  v.  Cornell, 
29  Cal.   App.   430.   155  Pac.   1026. 

4.  Where  the  intention  to  convict  of 
crime  is  unmistakably  expressed  in  the 
verdict,  any  mere  Irregularity  or  surplus- 
aire  contained  therein  is  immaterial.— 
People  v.  Cornell,  29  Cal.  App.  430.  155 
Pac.   1026. 

5.  Where  the  Intention  of  the  Jury  is 
unmistakable,  mere  clerical  error  should  be 
dlsregrarded. — People  v.  Cornell,  29  CaL  App. 
430,  155  Pac.  1026. 

6.  A  verdict  in  form  and  substance  as 
follows:  "People  of  the  State  of  California 
versus  Joseph  D.  Cornell.  We,  the  Jury  In 
the  above-entitled  cause,  find  the  defendant 
eruilty  of  the  crime  of  forgrery.  as  charged 
in  the  indictment,  of  the  promissory  note 
8et  forth  in  the  indictment;  and  we  further 
find  that  said  defendant  forged  the  name 
of  C.  O.  Cartwright  to  said  promissory  note, 
as  charged  in  the  Indictment;  and  we  fur- 
ther find  the  defendant  guilty  of  uttering 
and  passing  the  forged  promissory  note 
as  charged  In  the  indictment.  Robert  E. 
Clark,  foreman,"  is  proper. — People  v. 
Cornell.   29   Cal.   App.    430,   155    Pac.    1026. 

7.  iB&peacliHieiit   of   verdict — By  Juror. — 

The  affidavit  of  a  Juror  can  not  be  received 
to  impeach  the  verdict  except  where  it  Is 
the  result  t>f  a  resort  to  the  determination 
of  chance,  and  the  same  policy  prevents 
such  impeachment  made  by  the  Juror  to 
others. — People  v.  Kromphold,  172  Cal.  612, 


157    Pac.    599.      See    People    v.    Sidwell,    129 
Cal.   App.    12.   154  Pac   290. 

Am  to  Impeachaieiit  of  verdict  by  oatk  of 
Jaror,  where  Jury  resorted  to  chance  to  ar- 
rive at  the  verdict,  see,  post,  section  1181 
and  note. 

8.  The  same  policy  that  prohibits  a 
Juror  from  impeaching  his  verdict  by  his 
affidavit  prevents  such  impeachment  by 
statements  made  to  him  by  others. — People 
V.  Kromphold,  172  Cal.  512,  157  Pac.  599. 


9.  Samc^Afldavlta  of  two  of  the  J«rom 
earn  mot  be  received  to  Impeacli  their  ver- 
dict by  setting  forth  an  erroneous  belief 
existing  between  all  of  the  members  of 
the  Jury  as   to   the  amount  of  punishment 

'to  which  the  defendant  would  be  amenable 
in  the  event  that  they  returned  a  verdict 
of  involuntary  manslaughter. — People  v. 
Sidwell.   29  Cal.  App.  12,   154  Pac.   290. 

10.  Purpose  of  calllBg  Barnes  of  Jurors. 

— Sole  object  of  having  names  called  la  to 
ascertain  whether  all  Jurors  are  in  fact 
present,  and  omission  to  call  them  would 
be  grave  error,  unless  some  other  method 
equally  well  adapted  for  ascertainment  of 
fact  were  resorted  to. — People  v.  Gilbert. 
57  Cal.  96,  100   (Sharpstein,  J.,  dia.  op.). 

See,  post,  i  1149.  note  par.  2. 

11.  Reeelviug  verdict —>  Before  ealllmK 
names  of  Jurors,  held  mere  irregularity,  an<I 
not  prejudicial  to  defendant's  rights. — Peo- 
ple V.  Nichols,  62  Cal.  518,  619.  See  People 
V.  Rodundo,  44  Cal.  538.  541;  People  v.  Nich- 
ols. 62  Cal.  518,  620;  People  v.  Gilbert.  67 
Cal.  96,  99;  People  v.  Smalling,  94  Cal.  112. 
119,  29  Pac.  421. 

12.  Recording  verdlet-— After  dlsckarge 
of  Jury,  an  irregularity  not  aflFectlng 
validity  of  conviction.^-See,  post,  S  1164, 
note  par.  1. 


g  1148.  APPEABANCE  OF  DEFENDANT.  If  charged  with  a  felony,  the 
defendant  must,  before  the  verdict  is  received,  appear  in  person.  If  for  a  mis- 
demeanor, the  verdict  may  be  rendered  in  his  absence. 

History:  Enacted  February  14,  1872,  re-enactment  of  5  415  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  257;  amended  April  9,  1880,  Code 
Amdts.  1880,  p.  24. 


PRESENCE    OF    DEFENDANT— KNOWL- 
EDGE—PRESUMPTION. 

1.  Absence  of  attorney. 

2.  Flight  of  defendant. 

3.  Same — ^Discharge   of   jury, 

4.  Knowledge  of  verdict. 

5.  Misrlemeanor. 

6.  Presumption  of  presence. 

7.  Same — Record. 

8.  Waiver  of  presence. 

1.  Absence  of  attorney. —  Defendant  is 
not  prejudiced  by  absence  of  his  attorney 
at  renderlnfiT  of  verdict. — People  v.  Bennett, 
65  Cal.  267,  268,  8  Pac.  868. 


2.  Fllirht  of  defendant. — Verdict  ren- 
dered in  absence  of  defendant,  even  thougrh 
he  had  absconded  after  cause  was  submit- 
ted to  jury,  is  not  valid. — People  v.  Beau* 
champ,   49  Cal.   41,  42. 

3.  Sane— DlncliarKe  of  Jury. — On  charge 
of  felony,  defendant  is  required  to  be  pres- 
ent at  rendition  of  verdict,  and  where  he  es> 
capes  before  verdict  is  rendered,  Jury  muHt 
be  dischargred. — People  v.  Higrg^ins,  59  Cal. 
357.    358. 

4.  Knowledge  of  tke  Terdlct.  —  Where 
defendant  was  absent  at  time  jury  came 
Into  court  and  announced  their  verdict,  and 
while  same  was  beingr  recorded  by  cleric, 
but    was    present    before    jury    were    dis- 
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charfired,  and  knew  what  verdict  was,  and 
had  opportunity  to  demand  polling:  of  jury, 
she  is  not  prejudiced,  and  verdict  is  nut 
thereby  invalidated. — People  v.  Miller,  33 
Cal.  99,  100. 

5.  Mi«d«Hieanor. — Upon  trial  for  misde- 
meanor, verdict  may  be  rendered  in  absence 
of  defendant,  and  court  has  no  rigrht  to 
declare  forfeiture  of  defendant's  bail-bond 
when  so  rendered. — People  v.  Budd,  57  Cal. 
349,  362. 

••  PvMraunptloB  of  prevence. — Error  will 
not  be  presumed,  and 'where  record  recites, 
"defendants  and  respective  counsel  pres- 
ent," fact  that  defendant  was  not  present 
when     verdict     was     rendered     should     be 


affirmatively  shown,  and  If  not,  he  will  be 
presumed  to  have  been  present. — People  v. 
Holmes,  118   Cal.   444,   448.  449,   60   Pac.   675. 

T.  Same— Reeord« — Where  record  recites 
that  parties  and  their  attorneys  were  pres- 
ent at  every  stagre  of  proceediners,  and  that 
upon  dischargee  of  jury  defendant  was  re- 
manded to  custody  of  sheriff,  it  sufficiently 
shows  that  defendant  was  present  when 
verdict  was  received. — People  v.  Jung  Qung: 
Singr,  70  Cal.  469,  472.  11  Pac.  765. 

8.  'Waiver  of  preaeace. — ^Defendant  is  not 
prejudiced  by  being  absent  at  time  Jury  Is 
discharged,  where  his  presence  has  been 
waived  by  his  counsel. — People  v.  Smalling, 
94  Cal.  113,  117,  29  Pac.  421. 


§  1149.    HANNEB  OF  TAKING  VEBDIOT.    When  the  jury  appear  they 

must  be  asked  by  the  court,  or  clerk,  whether  they  have  a^eed  upon  their 

verdict,  and  if  the  foreman  answers  in  the  affirmative,  they  must,  on  being 

required,  declare  the  same. 

History:    Enacted  February  14,  1872,  re-enactment  of  8  416  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  257. 


MANNEB  OF  TAKING  VEEDICT. 

1.  Clerk  reading  verdict. 

2.  BeoeiTing  verdict  before  ealling  names 

of  jurors. 
3,4.  Recording  before  aslsing  as  to  verdict. 
5.  Sealed  verdict. 

1.  Clerk  readlnir  verdict. — ^Where  Jury 
brought  in  verdict,  written  upon  piece  of 
paper,  which  foreman  hapded  to  clerk,  who 
read  It  to  Jury,  and  all  Jurors  ag:reed  that 
it  was  their  verdict,  this  irregrularity  did 
not  affect  validity  of  verdict  or  Judgment. 
— People  V.  Gilbert,  67  Cal.  96,  98. 

2.  ReeelviBfc  verdict  before  calllnir 
names  of  Jorora. — Irregrularlty  of  receiving: 
verdict  without  first  callingr  over  names  of 
jurors  Is  not  prejudicial  to  defendant.— 
People  V.  Rodundo,  44  Cal.  538,   541. 

See,  ante,   i  1147,  note  par.  10. 

3.  Recordlnir  before  asklns  as  to  ver* 
diet. — Where,  upon  return  of  Jury,  being: 
aslced  as  to  their  verdict,  foreman  declared 
%'erdict,  and  after  same  was  recorded,  clerk 
asked  them  if  that  was  their  verdict  and 
they  all  responded,  "Yes,"  irree:ularity  of 
asking:  them  if  it  was  their  verdict  after 
recording  it  was  without  prejudice. — Peo- 
ple V.  Smallingr,  94  Cal.  112,  119,  29  Pac.  421. 

See,  post,   8  1164,   note  par.   8. 


4.  Where,  upon  return  of  Jury  into  court, 
their  names  being  called,  the  court  asked 
them  if  they  had  ag:reed  upon  verdict,  and 
foreman  answered  that  they  had,  and 
handed  paper  to  court,  and  court  looked 
at  the  paper  and  handed  same  to  clerk, 
directing  him  to  record  verdict,  which  was 
done,  and  afterwards  he  read  same  to  Jury, 
and  asked,  "Gentlemen  of  the  Jury,  is  this 
your  verdict."  this  proceeding  was  without 
prejudice  to  defendant. — People  v.  Nichols. 
62  Cal.  518.  621. 

5.  Sealed  verdict.  —  An  order  of  court 
authorizing:  sheriff  to  receive  from  Jury 
sealed  verdict  if  they  should  agrree  during: 
nig:ht,  and  upon  its  receipt  to  allow  Jury 
to  separate  until  session  of  court  for  fol- 
lowing: morning:,  is  error,  unless  defendant 
consented  at  time  order  was  made. — People 
V.  Kelly,  46  Cal.  355,  357.  See  Stewart  v. 
People,   28  Mich.   63,   9  Am.  Rep.   78. 

As  to  erlmlaal  libel,  see,  ante,  81  1148, 
1149  and  notes;  post.  88  1151,  1169  and 
notes. 

As  to  semeral  Terdlct*  see,  post,  8  1151 
and  note. 

As  to  special  verdict«  deflnltloii  of,  see, 
post,   8  1152  and  note. 

As  to  procedure  on  receiving:  verdict^  see, 
post,  8  1164  and  note. 


§  1150.    VERDICT  MAT  BE  GENERAL  OR  SPECIAL.    The  jury  may  ren- 

der  a  general  verdict,  or,  when  they  are  in  doubt  as  to  the  legal  effects  of  the 

facts  proved,  they  may,  except  upon  a  trial  for  libel,  find  a  special  verdict. 

History:  Enacted  February  14,  1872,  re-enactment  of  $417  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  257;  amended  AprU  9,  1880,  Code 
Amdts.  1880  (Pen.  Ct.  pt),  p.  24. 

§  1161.    VERDICT.    A  general  verdict  upon  a  plea  of  not  guilty  is  either 
** guilty '*  or  *'not  guilty,''  which  imports  a  conviction  or  acquittal  of  the 
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offense  charged  in  the  indictment.  Upon  a  plea  of  a  former  conviction  or 
acquittal  of  the  same  offense,  it  is  either  **for  the  people"  or  "for  the  defen- 
dant-''  When  the  defendant  is  acquitted  on  the  ground  that  he  was  insane  at 
the  time  of  the  commission  of  the  act  charged,  the  verdict  must  be  **not 
guilty [,]  by  reason  of  insanity."  ^Vhen  the  defendant  is  acquitted  on  the 
ground  of  variance  between  the  indictment  and.  the  proof,  the  verdict  must  be 
**not  guilty[,]  by  reason  of  variance  between  indictment  and  proof." 

History:  Enacted  February  14,  1872,  re-enactment  of  §  418  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  257;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  446. 


VEBDICT— FOHM  AND  REQUISITES. 
I.  In  General. 
n.  Form  of  Verdict. 
III.  Requisites  or  Veedict, 

I.  In  General. 

1.  Construction. 

2.  Same— Implies     truth     of     necessary 

facts. 

3.  Same — Informal  verdict. 

4,5.  ''Conviction,"    meaning    of — ^Verdict 
of  guilty. 

6.  Effect  of  verdict. 

7.  Recommendation  to  mercy. 

8.  Verdict  as  estoppeL 

n.  Form  of  Verdict. 

9.  Form  immaterial. 

10.  Same — ^Departure  from,  does  not  viti- 

ate verdict. 

11.  Meaning  of  word — "Agree." 

12.  Same — Words  conveying  no   meaning. 

13.  Misspelling    words — ^Defect    cured    by 

polling. 

14.  Same— IDustrations — ' '  Burgulary. ' ' 

15.  Same —  Same  —  ''Decree"  instead  of 

*  *  degree. ' ' 

16, 17.  Same — Same — ' '  Fist  * '   degree   instead 
of    "first"    degree. 

18.  Same  —  Same  —  "Defendt"      instead 

of  "defendant." 

19.  Same  —  Same —  "  Guily  "    instead    of 

' '  guilty. ' ' 

20.  Same  —  Same  —  "  Guity  "    instead   of 

' '  guilty. ' ' 

21.  Same  —  Same  —  "Mansluder"      for 

' '  manslaughter. ' ' 

22.  Same — Same — Omitting    to    cross    the 

"t"  in  word  "guilty." 

23.  Same — Same — Name    of    offense    mis- 

spelled. 

24.  Omission  of  words — "Find." 
25-27.  Same— "  Guilty. " 

28.  Preparation  of  forms — Duty  of  court. 

29.  Same  —  Transmission     of     forms     by 

clerk. 

30.  Same — Transmission     of     forms     by 

sheriiF. 

31.  Surplusage — Effect  on  verdict. 


32.  Same — ^Designation  of  offense. 

33.  Same — Title    of   cause. 

HI.  Requisites  of  Verdict. 
34,  35.  Counts — ^Designating. 

36.  Same — ^Requiring  separate  verdict. 
37.38.  Elements  of  offense — ^Designating. 

39.  Same — Case  reversed  on  other  grounds. 

40.  Intention   to   convict. 

41,  42.  Same — ^Designating  offense. 

43.  Jurisdiction   of   court — Designating. 

44.  Same — Property  stolen  in  one  county 

brought  into  another. 

45.  Lesser   offense — Designating. 

46-  48.  Same — Conviction   of   highest   offense. 

49.  Name  of  party — Aliases. 

50.  Same — Co-defendants  charged. 

51.  Same — Same — Separate  trial. 

52.  Same — Designating    middle   initial    of 

name. 

53.  Same — Designating  wrong  name. 

64.  Same — Same — "Wrong  name  in  title  of 
cause. 

55.  Same — Omission. 

66.  Same — ^Party   injured. 

57.  Once  in  jeopardy — Plea  must  be  passed 
on. 


58;  59.  Responsiveness — ^Elements    of    offense. 

60.  Same — Obtaining  money  by  false  pre- 
tenses. 

61.  Same — Receiving  stolen  property. 
62-  64.  Same — Reference  to  indictment. 

65.  Same — Seduction. 

66.  Same — Sufficiency   of  verdict, 
67, 68.  Value  of  stolen   property. 

I.     IN  6CNERAL.. 

1.  Constraetloii. — ^Verdict  is  to  be  con- 
strued in  connection  with  plea  of  defendant 
and  Information. — People  v.  Tllley.  1S6  Cal. 
61,   62,   67  Pac.  42. 

2.  Same  —  Implies  truth,  of  necesnary 
factii« — General  verdict  of  gruilty  implies 
truth  of  all  facts  necessary  to  conviction. 
— People  V.  Jochinsky,  106  Cal.  6S8.  642.  89 
Pac.  1077. 

3.  Same— -Informal  verdict. — Under  this 
section,  an  informal  verdict  Is  .^uflR'ient  if 
i(  can  be  clearly  understood  as  be:iif?  gen- 
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eral  verdict  of  guilty  or  not  gruilty. — People 
V.   McCarty,   48  Cal.   557,   559. 

4.  ''^oiivlctloii,''  meanlnfr  of— Verdlet  of 
amllty  imports  conviction,  and  if  It  imports 
conviction,  It  means  or  sigrnifles  it;  there 
can  be  but  little  doubt  that  word  "convic- 
tion" means  verdict  of  guilty. — Ex  parte 
Brown.  68  Cal.  176,  181,  182,  6  Am.  Cr.  Rep. 
55,   8  Pac.  829. 

6.  Verdict  of  "guilty"  imports  conviction 
on  every  material  allegation  in  indictment, 
and  is  therefore  conviction  of  oitense 
charged. — People  v.   March,  6  Cal.   543,   647. 

<K.  Efleet  of  verdlet.  —  Verdict  does  not 
cure  defects  In  Indictment. — People  v.  Wal- 
lace, 9  Cal.  80,  32. 

7.  Re«ominuendatlon  to  mercy.  —  Where 
verdict  contains  recommendation  to  mercy, 
such  recommendation  is  no  part  of  verdict; 
it  is  addressed  solely %o  court. — People  v. 
Lee,  17  Cal.  76,   79. 

8.  Verdict  aa  eatoppel.  —  Judgment  of 
acquittal  upon  charge  of  forging  an  In- 
dorsement on  an  instrument,  and  uttering 
it,  knowing  indorsement  to  have  been 
forged,  Is  not  an  estoppel  upon  charge  of 
forging  Instrument,  but  only  upon  forgery 
of  indorsement  by  defendant.  —  People  v. 
Frank,    28   Cal.    507.    517. 

II.     FORM  OF   VERDICT. 

9.  Form  Immaterial. — Form  of  verdict  Is 
immaterial,  providing  intention  to  convict 
of  crime  be  unmistakably  expressed. — Peo- 
ple V.  Tllley.  135  Cal.  61,  62,  67  Pac.  42. 

10.  Saaie  —  Departure  from,  does  not 
vitiate  verdict* — ^This  section  contains  form 
of  general  verdict  to  be  rendered  by  Jury 
upon  plea  of  not  guilty,  and  defines  import 
of  verdict  when  found  in  accordance  with 
form  there  given.  But  an  adherence  by 
Jury  to  such  form  is  not  made  essential 
by  statute;  mere  departure  from  such  form 
does  not,  of  itself,  vitiate  verdict,  if  it 
can  be  clearly  understood  as  being  general 
verdict  of  guilty  or  not  guilty. — People  v. 
McCarty.   48    Cal.   557,    569. 

11.  ItfcanlBiT  of  word  —  ♦^A^ree.'*  —  Ver- 
dict as  follows:  "We.  the  Jury,  agree  that 
the  defendant  Is  guilty."  designating  crime, 
is  good  verdict.  When  Jury  agree,  they 
And;  that  Is,  if  they  return  their  agreement 
into  court. — People  v.  Buckley,  49  Cal.  241, 
242. 


12.     SaB&e-— 'Words  conveylnir  no  i 

— Verdict  that  Jury  And  defendant  "guilty 
of  the  indictment  as  charged  to  him."  Is 
void,  as  these  words  convey  no  meaning. — 
People  V.  Ah  Qow,   53  Cal.    627,    628. 

IS.  Mlaapelllnir  of  wordi^^Defect  cured 
by  polltas. — ^Verdict  written,  "gulty  with- 
out capltel  parnlsh,"  but  read  distinctly  by 
clerk  "guilty  without  capital  punishment," 
and  upon  being  polled  acknowledged  by 
each  juror  as  his  verdict,  is  valid. — State 
V.  Ross,   32  La.  Ann.   854. 

Aa  to  effect  of  clerical  errors,  awkward 
^TTltins  aBd  mlaapelllnir  of  worda»  see   ex- 


haustive discussion,  1  Kerr's  Wharton  on 
Criminal  Procedure,  5  322. 

14.     Same  —  Illoatratlons     ^Borgolary.** — 

Upon  charge  for  burglary,  verdict  finding 
defendant  "guilty  in  the  first  degree  for 
burgulary."  is  valid.  Error  in  orthography 
of  word  "burglary"  was  mere  clerical  one, 
and  designation  of  name  of  offensQ  may  be 
rejected  as  surplusage. — People  v.  Brady, 
6   Cal.   Unrep.   719,    65   Pac.   823,   824. 
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15.  Same-^Same— '^Decree*'      Instead      of 
lerree." — ^Verdict  of  guilty  of  "murder   in 

the  second  decree,"  instead  of  "degree,"  not 
void.  Meaning  being  apparent,  mistake 
was  immaterial. — Wilson  v.  Territory.  7 
Ariz.    47,    60   Pac.    697. 

16.  Same  —  Sani«  —  «Flst>'  decree  for 
"lirst"  decree. — A  verdict  of  "guilty  of  mur- 
der in  the  flst  degree"  is  invalid. — Wool- 
drldge  v.  State,  13  Tex.  Ct.  App.  443,  44 
Am.  Rep.  708,  16  Cent.  L.  J.  314.  See  Fla. 
Higginbotham  v.  State.  42  Fla.  573.  89  Am. 
St.  Rep.  237,  29  So.  410.  IlL  Hronek  v. 
People,  134  111.  139,  29  Am.  St.  Rep.  652,  24 
N.  E.  861.  Iowa.  State  v.  Trout,  74  Iowa 
545.  7  Am.  St.  Rep.  499,  38  N.  W.  405;  State 
V,  Lee,  80  Iowa  75,  20  Am.  St.  Rep.  402, 
45  N.  W,  545.  Tex.  Walker  v.  State,  13  Tex. 
Ct.  App.   618. 

17.  The  decision  In  the  Wooldridge  case, 
supra,  raised  a  storm  of  adverse  criticism 
and  ridicule. — See  87  Albany  L.  J.  341,  381, 
483;  28  Id.  2;  16  Cent.  L.  J.  821,  361,  371,  416. 

18.  Same— Same  —  ^Defendf  Instead  of 
'^defendant.'* — Verdict,  "We.  the  Jury,  find 
the  defendt  guilty,"  is  valid.— Kellum  v. 
State.   64  Miss.   226,  1  So.  174. 

19.  Same  ^  Same  —  •'Gaily"  Instead  of 
**Kuntr,^ — ^Verdict  of  "gully  as  charged  in 
the  indictment,"  is  sufilcient. — Curry  v. 
State,   7   Tex.  App.  91. 

ao.  Same  —  Samie  —  '•Gnlty"  Instead  of 
**jnillty.»'  —  Verdict  finding  defendant 
"gulty,"  is  defective. — ^Taylor  v.  State,  6 
Tex.  App.  569;  Wilson  v.  State,  12  Tex.  App. 
481;  Stepp  v.  State,  81  Tex.  Cr.  Rer  .<«4», 
20    S.    W.    758. 

21.  Same— Same— '•Manslader*'  for  ••man- 
slanirMer.'' — Verdict  of  "guilty  of  man- 
sluder,"  is  valid. — State  v.  Smith,  33  La. 
Ann.  14. 


22.  Same— Same— Omlttlnir  to  cross  tlie 
•*t»*  In  word  «irollty»»  does  not  vitiate  ver- 
dict.— Partaln  v.  State,  22  Tex.  App.  100,  2 
S.  W.  854. 

23.  Same^Same^Name  of  offense  mis- 
spelled.— Verdict  otherwise  sufficient,  in 
which  name  designating  offense  is  mid- 
spelled,  is  not  void  for  that  reason  alone, 
as  designation  of  offense  is  mere  surplus- 
age.— People  V.  Brady,  6  Cal.  Unrep.  719, 
65  Pac.   823,   824. 

As  to  effect   of  snrplnsase  upon  verdict. 

see  par.  31,  this  note. 

24.  Omission  of  word— ^'Flnd.** — A  ver- 
dict as  follows:  "We,  the  Jury,  the  defend- 
ant  guilty   as   charged  in    the   indictment," 
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omlttingr  word  "find."  Is  not  thereby  ren- 
dered invalid. — State  v.  Lee,  80  Iowa  75. 
20  Am.  St.  Rep.  402,  45  N.  W.  545.  See 
State  v.  Wade,  66  Kan.  76,   42  Pac.  363. 

Compare!  Shaw  v.  State,  2  Tex.  App.  487. 

'28.  Same  — ''Gil  llty."  —  Upon  chargre  of 
murder,  a  verdict  of,  "We,  the  undersigned 
Jurors,  'find  a  verdict  of  murder  In  the 
second  degrree,"  can  be  clearly  understood 
as  being:  verdict  of  grullty  of  crime  of 
murder  in  second  degrree,  and  is  sufficient. 
— People  V.  McCarty,  48   Cal.   667,   659. 

26.  Upon  chargre  of  murder,  verdict  that 
Jury  **do  find  a  verdict  of  manslaugrhter"  is 
sufficient  finding:  that  defendant  is  g:uiU7 
of  crime  of  man8laug:hter. — People  v.  Per- 
due,  49   Cal.   425,   427. 

27.  Upon  charf^e  of  murder,  verdict  that 
Jurors  "do  find  a  verdict  against  defendant 
of  murder  in  the  first  deg:ree,"  is  informa\ 
and  court  should  explain  its  defects  to  Jury 
and  direct  them  to  put  it  in  proper  form. — 
People  V.  Dick,  34  Cal.  663,  666. 

Am  to  obUmIob  of  name  of  defendant,  see 

par.   64,   this   note. 

As   to   omlaslon    of  name   of   ollenao,    see 

par.   82,   this  note. 

An  to  Hlsopclllns  of  name  of  oflenae,  see 

par.   23,  this  note. 

28.  Preparation  of  forma^Dvty  of  court. 

— The  law  makes  It  no  part  of  duty  of 
Judg:e  to  furnish  forms  of  verdict  to  Jury, 
and  where  Jury  has  been  properly  In- 
structed as  to  different  deg:rees  of  offense, 
it  must  be  presumed  that  if  their  conclu- 
sion called  for  form  of  verdict,  with  which 
they  were  not  furnished,  they  would  either 
ask  for  it  or  write  one  for  themselves.  It 
certainly  could  have  no  necessary  tendency 
to  preclude  them  from  finding:  such  verdict. 
—People  V.  Hill,  116  Cal.  562,  670,  48  Pao. 
711. 

A«  to  slvlns  forma  of  verdict  for  differ" 
•nt  devreea  of  offenae,  see,  post,  §  1157,  note 
pars.  6-8. 

29.  Same— Transmission  of  forms  by 
clerk. — As  Jury  were  leaving:  court-room 
after  cause  had  been  submitted,  clerk, 
without  knowledgre  of  court  or  consent  of 
defendant,  handed  them  three  forms  of  ver- 
dict, corresponding:  to  those  mentioned  in 
instruction.  Such  action  is  not  erroneous 
or  irregular. — People  v.  Robinson,  65  Cal. 
136,   137,   3    Pac.   607. 

SO.  Same— Transmission  of  forms  by 
sheriff. — An  impropriety  in  transmitting: 
forms  of  verdict  to  Jury  by  sheriff  is  not 
to  be  presumed  prejudicial  to  defendant, 
where  it  appears  that  he  was  present  when 
forms  were  prepared,  and  assented  thereto. 
— People  V.  Hite,  135  Cal.  76,  80,  67  Pac.  67. 

31.  Sarplvsaice— Effect  on  verdict. — Sur- 
plusagre  in  g:eneral-  verdict  of  guilty  is  not 
prejudicial  to  defendant,  and  is  not  8:round 
for  reversal  of  Judgment  of  conviction. — 
People  V.  Jochinsky,  106  Cal.  638,  642,  39 
Pac.  1077. 

See  par.  23,  this  note. 


82.  Same — Designation  of  offense  is  sur- 
plusage.— People  V.  Brady,  6  CaL  Unrep. 
719,    66   Pac.   823,   824. 

38.  Same — ^Tltle  of  cause  In  verdict  Is 
surplusage. — People  v.  Ah  Kim,  34  Cal.  189, 
190. 

III.     REQUISITES  OP  VERDICT. 

84.  Conats  — -  Deslirnatlns.  —  Where  in- 
dictment contains  two  counts,  one  of  which 
is  good  and  other  of  which  is  bad,  evidence 
being  admitted  upon  both,  and  verdict  of 
"guilty"  is  rendered  upon  both  counts,  judg- 
ment is  erroneous. — People  v.  Smith,  108 
Cal.  663,  667,  37  Pac.  616. 

36.  Where  Information  contains  two 
counts,  one  of  which  is  defective,  and  evi- 
dence is  introduced  under  both,  general  ver- 
dict of  guilty  can  not  be  referred  to  the 
good  count  only,  |^d  is  void  for  uncer- 
tainty.— ^People  V.  Turner,  113  Cal.  278,  281, 
46  Pac.  331. 

SS.     Same— Roqnirlns   acpnrate  Tcrdlet.— 

If  there  are  two  counts  in  an  Indictment, 
general  verdict  of  guilty  on  both  is  ver- 
dict of  guilty  on  each,  where  defendant 
does  not  exercise  his  right  to  require  sep- 
arate verdict  on  each  count. — State  v.  Rob- 
bins,  123  N.  C.  730,  68  Am.  St.  Rep.  841,  81 
S.  E.  669.  See  Southern  v.  State,  34  Tex. 
Cr.  Rep.  144,  63  Am.  St.  Rep.  702.  29  8.  W. 
780. 

37.  Blementa    of   offense— -Dcslvnatlnir* — 

Where,  upon  charge  of  forgery  of  check, 
and  of  uttering  and  passing  forged  check, 
one  of  these  two  elements  of  offense  is 
defectively  pleaded,  and  court  instructs  Jury 
that  they  may  And  defendant  guilty  under 
either  branch  of  charge,  verdict  of  "guilty 
as  charged  in  the  information"  may  be 
based  upon  void  part  of  information,  and 
Judgment  of  conviction  can  not  stand. — 
People  V.  Mitchell.  92  Cal.  690.  593,  28  Pac. 
697;  People  v.  Turner,  113  Cal.  278,  281,  45 
Pac.   331. 

38.  Where  information  contained  three 
separate  charges,  first  of  which  was  suflfi- 
cient,  and  court  instructed  Jury  to  disre- 
gard second  two  charges,  and  to  consider 
only  first.  Jury  is  presumed  to  have  obeyed 
instruction  of  court,  and  verdict  of  "guilty 
as  charged  in  the  information"  is  sufiH- 
cient.  —  People  v.  Lapique,  6  Cal.  Unrep. 
830,   67  Pac.  14,  16. 

89.  Same  —  Case  reversed  on  other 
gronads. — ^Upon  rehearing  of  thia  case  the 
Judgment  was  reversed  upon  other  grounds, 
the  point  as  to  the  verdict  not  being  de- 
cided.— People  T.  Lapique,  136  Cal.  60S,  69 
Pac.  226. 

40.  Intention  to  convlet. — Form  of  ver- 
dict is  to  be  regarded  as  immaterial,  pro- 
vided the  intention  to  convict  of  crime 
charged  be  unmistakably  expressed.  There 
must  be  no  room  for  inference  outside 
words  of  verdict.  These  must  express  in- 
tention unequivocally;  otherwise  verdict 
must  be  regarded  as  insuflncient.  Court  is 
not  at  liberty  to  ascribe  any  indention  bs- 
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yond  what  Is  thus  expressed. — People  v. 
Tilley,    136   Cal.   61,   62.  67  Pac.  42. 

41.  Same  —  DeelffiiatlBs  offeiiee.  —  Upon 
chargre  of  murder,  verdict  flndingr  defend- 
ants "grullty,"  and,  in  addition,  flndingr  ver- 
dict of  "Involuntary  manslaugrhter,  not  a 
felony,  as  chargred  and  laid  down  by  court 
under  head  of  involuntary  manslaugrhter," 
followed  by  a  recommendation  to  mercy,  is 
merely  informal.  It  was  not  intention  of 
Jury  to  acquit  defendants,  and  whether 
crime  of  which  they  are  found  grullty  was 
or  was  not  felony,  did  not  lie  with  Jury  to 
declare — statute  do6s  this.  The  words  "not 
a  felony"  should  therefore  be  rejected  as 
surplusagre. — People  v.  Holmes,  118  Cal.  444, 
448,   50  Pac.   675. 

42.  Verdict  that  "while  we  find  the  pris- 
oner suilty  of  assault,  we  do  not  deem  him 
grullty  of  criminal  assault  or  intent  to 
injure,"  Is,  in  legral  efTect,  an  acquittal. — 
People  V.  Hale,  1  N.  Y.  Cr.  Rep.  633. 

48.     Jurisdiction     of     court— Dealsn  a  ting:. 

— Where  verdict  was  "grullty  as  chargred 
In  the  Indictment,"  such  verdict  is  conclu- 
sive as  to  offense  being:  committed  within 
Jurisdiction  of  court. — People  v.  Magrallones, 
16  Cal.  426,  428. 

44.  Same-— Property  stolen  In  one  county 
bronsht  Into  another. — Where  information 
chargred  burg^lary  committed  In  one  county, 
and  that  goods  burgrlarlously  taken  were 
brougrht  Into  county  in  which  Information 
was  flled,  greneral  verdict  of  guilty  Imports 
conviction  of  offense  charged,  and  It  is 
unnecessary  that  verdict  should  specify 
county  In  which  offense  was  committed  or 
that  goods  were  taken  into  county  of  venue. 
— People  V.  Jochlnsky,  106  Cal.  638,  642,  39 
Pac.  1077. 

45.  Lesser  offense —>  Desliniatlns.  —  Ver- 
dict of  "guilty  as  charged  in  the  informa- 
tion," where  crime  charged  is  one  under 
which  defendant  might  have  been  convicted 
of  lesser  offense,  is  sufAcient  finding  of 
defendant's  guilt  of  higher  offense.  Lesser 
offense  need  not  be  specified. — People  v. 
Gilbert,   60  Cal.  108,  110. 

46.  Same     Conviction  of  lils1ie«t  offense. 

— On  charge  of  robbery,  verdict  of  "guilty 
as  charged  in  the  information"  is  finding 
of  guilt  of  defendant  of  robbery.  Verdict 
need  not  specify  whether  defendant  was 
guilty  of  robbery  or  grand  larceny. — People 
V.   Ollbert,  60  Cal.  108,  110. 

47.  Upon  charge  of  offense  not  divided 
into  degrees,  verdict  of  "guilty"  is  finding 
that  defendant  Is  guilty  of  highest  ofTense 
charged,  not  an  Included  offense. — ^People 
V.  West  78  Cal.   846,  846,  14  Pac.  848. 

48.  On  charge  of  grand  larceny,  verdict 
finding  defendant  "guilty  as  charged'*  is 
sufllcient. — People  v.  Manners.  70  Cal.  428, 
429.  11  Pac.  643;  People  v.  Perez.  87  Cal. 
122,  128,  25  Pac.  262. 

49.  Name  of  party  —  Aliases.  —  Where 
party  alleged  to  have  been  injured  Is 
described  in  indictment  by  several  aliases. 


and  evidence  shows  that  one  of  names 
given  was  true  name,  verdict  of  "guilty 
as  charged  in  the  indictment"  is  sufllclently 
certain. — People  v.  De  Cleer,  60  Cal.  882, 
383. 

SO.  Same-— Co-defendants  ekarsod. — Upon 
trial  of  indictment  against  two  defendants, 
verdict,  "We,  the  Jury,  find  the  defendant 
guilty  as  charged  in  the  indictment,"  void 
for  uncertainty.  —  People  v.  Sepulveda.  59 
Cal.  842.  343. 


51.  Same— >.Same — Separate  trial. — Where 
several  are  Jointly  indicted,  but  are  tried 
separately,  verdict  finding  "defendant" 
guilty  refers  to  person  charged  on  trial.— 
Oarza  v.  State  (Tex.  Cr.  Rep.  Dec.  10,  1892), 
20  S.  W.  752. 

52.  Same— Deatvnatins    middle    Initial. — 

Where,  upon  indictment  against  "James  B. 
Boggs,"  the  verdict  finds  "J.  M.  Boggs" 
guilty,  erroneous  designation  of  middle 
initial  of  defendant  is  immaterial. — People 
V.    Boggs,   20   Cal.    431,    432,   436. 

S8.     Same — Deslsnatingr     wrongr     name. — 

Where  defendant  was  indicted  under  name 
of  "John  Doe,"  and  upon  arraignment  gav^e 
his  true  name  as  "Ah  Ye,"  and  verdict  was 
that  Jury  found  defendant,  "Ty  Chin,  a 
Chinaman,  guilty,"  such  verdict  was  finding 
that  "Ah  Ye"  was  not  guilty. — People  v.  Ah 
Ye,    31    Cal.    461,    463. 

54.  Samei^Same — Wronff  name  In  title 
of  eanae. — Where  defendant  was  indicted 
under  one  name,  and  upon  arraignment  dis- 
closed that  his  true  name  was  entirely 
different,  and  prosecution  was  conducte'l 
against  him  to  final  Judgment  under  his 
true  name,  except  that  Jury,  in  rendering 
their  verdict,  prefixed  original  title  of 
cause,  such  verdict  is  not  void,  as  title 
of  cause  prefixed  to  verdict  was  surplusage. 
— People  V.  Ah  Kim,  34  Cal.  189,  190. 

55.  Same— Omission. — Omission  of  name 
of  defendant  In  verdict  does  not  Invalidate 
it. — Commonwealth  v.  Carrington,  116  Mass. 
37. 

56.  Same — Party  injured.  —  Verdict  in 
general  terms  finding  defendant  guilty  of 
an  assault  with  deadly  weapon,  without 
naming  person  assaulted,  is  in  accordance 
with  law,  and  free  from  uncertainty. — Peo- 
ple V.  Douglass,  87  Cal.  281,  283,  26  Pac.  417. 

As  to  verdict  asainst  some  defendants 
and  not  urn  to  otliers,  see,  post,  9  1160  and 
note. 

57.  Onee  in  Jeopardy— Plea  mnst  be 
passed  on. — Where  defendant  has  pleaded 
"once  in  Jeopardy"  in  addition  to  plea  of 
not  guilty,  he  Is  entitled  to  have  plea  of 
once  in  Jeopardy  passed  upon  by  Jury,  and 
verdict  of  guilty  without  passing  upon  plea 
of  once  in  Jeopardy  is  erroneous,  and  new 
trial  will  be  granted. — People  v.  Tucker. 
115  Cal.  387,  338,  47  Pac.  111.  See  People 
V.  Klnsey,  61  Cal.  278,  279;  People  v.  Helb- 
ing.  69  Cal.  667;  People  v.  Puqua,  61  Cal. 
377,  378;  People  v.  Hamberg,  84  Cal,  468. 
470,  24  Pac.  298;  People  v.  Epplnger.  109 
Cal.  294,  296,  41  Pac.  1037. 
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58.  Re«pon»iTeiie«»— Elementa  of  olfenve. 

— If  verdict,  instead  of  reapondingr  to  issue 
before  court,  finds  upon  some  other,  or  is 
silent  on  some  element  of  offense,  it  will 
not  sustain  Judgrment. — People  v.  Small,  1 
Cal.    App.    320,    322,    82   Pac.    87. 

59.  On  charge  of  receiving:  stolen  prop- 
erty, verdict  of  •'gruilty  of  receivini?  stolen 
property"  is  insufficient,  as  it  refers  to  one 
element,  only,  of  offense  as  charged,  with- 
out intending  to  find  truth  of  other  neces- 
sary elements  charged  in  Information,  viz., 
defendant's  knowledge  of  theft  and  intent 
of  personal  gain,  and  verdict  does  not  refer 
to  indictment. — People  v,  TiUey,  135  Cal.  61, 
64,  67   Pac.   42. 

SO.  Same— -Obtalnlns  aioney  by  false 
pretenaes.  —  Upon  charge  of  obtaining 
money  under  false  pretenses,  verdict  of 
"guilty  of  the  crime  of  felony,  to  wit,  ob- 
taining money  by  false  pretenses."  is  void. 
There  Is  no  such  offense,  under  law  of  this 
state,  and  no  reference  is  made  to  infor- 
mation, and  it  is  impossible  to  ascertain 
from  verdict  how  much  money  was  ob- 
tained.— People  v.  Small,  1  Cal.  App.  820, 
322,  82  Pac.  87. 

61.  Same^ReeelTliis    utolen     property. — 

The  term  "receiving  stolen  property"  Is,  for 
brevity  of  expression,  often  used  to  denote 
crime  that  goes  by  that  name,  but  it  is  not 
always  so  used;  a  verdict  of  "guilty  of  re- 
ceiving stolen  property"  Is  insufficient,  as 
it  denotes  receiving  of  property,  but  does 
not  state  that  it  was  under  such  circum- 
stances as  rendered  receiving  culpable. — 
People  V.  Tilley.  135  Cal.  61,  64,  67  Pac.  42. 

62.  Same  —  Reference     to     indictment. — 

Good  verdict  must  contain,  either  in  itself 
or  by  reference  to  indictment,  all  elements 
of  crime  charged.  If  silent  on  some  ele- 
ment of  crime,  verdict  will  not  sustain 
Judgment. — People  v.  Cummings,  117  Cal. 
497,   499,  49   Pac.   576. 

63.  Upon  charge  of  "assault  to  murder," 
verdict    finding    defendant    "guilty    of    an 


assault  to  murder"  is  sivfHcIent.  where  in- 
dictment sufficiently  charged  offense  of 
assault  with  intent  to  commit  murder. — 
People  V.  McFaddcn,  65  Cal.  445,  446,  4  Pac. 
421. 

64.  Upon  charge  of  obtaining  money  by 
false  pretenses,  verdict  of  "guilty  of  de- 
frauding C.  Schnelle  of  the  note  of  $175 
in  the  indictment  mentioned"  is  Insufll- 
cient,  there  being  no  reference  in  verdict 
to  indictment  as  an  aid  to  determine  by 
what  means  fraud  was  consummated. — 
People  V.  Cummings,  117  Cal.  497,  499,  49 
Pac.  576. 

65.  Same— Seduction. — Where  defendant 
was  found  guilty  of  "seduction  as  charged 
in  the  information,"  upon  charge  of  seduc- 
tion under  promise  of  marriage,  verdict  is 
sufficient;  word  "seduction"  must  be  under- 
stood as  referring  to  that  kind  charged  in 
information. — People  v.  Higuera,  122  Cal. 
466.   467,   55   Pac.   252. 

66.  Same— .SnAelency  of  verdict. — Where 
crime  is  not  divided  into  degrees,  verdict 
of  "guilty  as  charged  in  the  information" 
is  sufficient. — People  v.  Qllbert,  60  Cal.  108, 
110. 

67.  Valve  of  atolen  property.  —  Upon 
charge  of  obtaining  money  by  false  pre- 
tenses, verdict  of  "guilty  as  charged"  im- 
ports finding  that  amount  obtained  was 
amount  mentioned  in  information,  and  ver- 
dict need  not  state  amount  expressly. — 
People  V.  Millan,  106  Cal.  320,  323,  39  Pac. 
605. 

68.  Upon  charge  of  embezzlement,  ver- 
dict of  "guilty,  as  indicted,  to  sum  of  $90." 
is  sufficient. — People  v.  Gilbert,  67  Cal.  96, 
97. 

A«  to  conviction  of  leiwer  olfenae  on 
charge  of  vreater,  see,  post,  S  1159  and 
note. 


As    to    ■peclflcatlon    of 

Bee,  post,  5  1157  and  note. 


dea*<e    of    ^rlm«b 


§  1162.  SPECIAL  VERDICT.  A  special  verdict  is  that  by  which  the  jury 
find  thf»  facts  only,  leaving  the  judgment  to  the  court.  It  must  present  the 
conclusions  of  fact  as  established  by  the  evidence,  and  not  the  evidence  to 
prove  them,  and  these  conclusions  of  fact  must  be  so  presented  as  that  nothing 
remains  to  the  court  but  to  draw  conclusions  of  law  upon  them. 

History:    Enacted  February  14,  1872,  re^nactment  of  S  419  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  257. 


1.  Different  name  of  defendant. — Where 
defendant  is  indicted  under  fictitious  name, 
as  "John  Doe,  a  Chinaman."  and  upon  his 
arraignment  states  his  true  name  as  "Ah 
Ye,"  and  Jury  finds  him  ffuilty  under  name 
diflTerent  from  that  stated  in  indictment  and 


from  true  name,  to  wit,  "Ty  Chin,  a  China- 
man," such  verdict  la  not  special  verdict, 
under  definition  stated  in  this  section,  but 
is  equivalent  to  finding:  that  defendant  was 
not  guilty. — People  v.  Ah  Ye.  31  Cal.  451, 
434. 


§1163.    SPECIAL  VERDICT,   HOW  RENDERED.     The   special  verdict 
must  be  reduced  to  writing  by  the  jury,  or  in  their  presence  entered  upon  the 
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minutes  of  the  court,  read  to  the  jury  and  agreed  to  by  them,  before  they  are 

discharged. 

History:    E2nacted  February  14,  1872,  re-enactment  of  §  420  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  257. 

1.     Improper  for  court  to  direct  Surj  to       derlns:   g^eneral    or   special   verdict. — People 
render  opcclal  Tcrdlct,  but  court  may  direct       v.  Antonio,  27  Cal.  404,  408. 
them  that  they  have  discretion  as  to  ren- 

§  1154.    FORM  OF  SPECIAL  VERDICT.     The  special  verdict  need  not  be 

in  any  particular  form,  but  is  sufficient  if  it  present  intelligibly  the  facts  found 

by  the  jury. 

History:    Bhiacted  February  14,  1872,  re-enactment  of  S  421  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  257. 

§  1156.  JUDGMENT  ON  SPECIAL  VERDICT.  The  court  must  give  judg- 
ment upon  the  special  verdict  as  follows : 

1.  If  the  plea  is  not  guilty,  and  the  facts  prove  the  defendant  guilty  of  the 
offense  charged  in  the  indictment,  or  of  any  other  offense  of  which  he  could  be 
convicted  under  that  indictment,  judgment  must  be  given  accordingly.  But 
if  otherwise,  judgment  of  acquittal  must  be  given. 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of  the  same  offense,  the 

court  must  give  judgment  of  acquittal  or  conviction,  as  the  facts  prove  or  fail 

to  prove  the  former  conviction  or  acquittal. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  422  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  257,  258. 

1.     Jodirmciit  on  »peclnl  plea  before  rcr-  diet    at    same    time. — People    v.    Smith.    121 

diet   of  smilty. — Where,   upon    first    trial    of  Cal.    355,   858,   11  Am.  Cr.  Rep.   108.   53   Pac. 

defendant.  Jury  dlsagrreed  as  to  plea  of  not  802. 

grullty,   but   found    verdict   for   people    upon  Aa    to    form    of    verdict    upon    plea«    of 

defendant's   plea   of   "once    In   Jeopardy,"    it  former  conviction  or  ncqnlttnl  and  of  once 

Is     not    necessary    that    plea     of     once     In  In  Jeopardy,  see,  ante,   S  1151,   note  par.   57. 

Jeopardy  should  be  resubmitted   to  Jury  at  A*  to  pica  of  former  conviction  or  acquit- 

second    trial   and   agrain   passed    upon.     The  tal  and  once  In  Jeopardr*  see,  ante,  §§  1016, 

two  pleas  need  not  be  passed  upon  by  ver-  1017,  1021.  1023  and  notes. 

§  1156.  WHEN  SPECIAL  VERDICT  DEFECTIVE,  NEW  TRIAL  TO  BE 
ORDERED.  If  the  jury  do  not,  in  a  special  verdict,  pronounce  affirmatively 
or  negatively  on  the  facts  necessary  to  enable  the  court  to  give  judgment,  or  if 
they  find  the  evidence  of  facts  merely,  and  not  the  conclusions  of  fact,  from 
the  evidence,  as  established  to  their  satisfaction,  the  court  must  order  a  new 

trial. 

History:    Enacted  February  14,  1872,  re-enactment  of  S  423  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  258. 

§  1157.  JURY  TO  FIND  DEGREE  OF  CRIME.  Whenever  a  crime  is  dis- 
tinguished into  degrees,  the  jury,  if  they  convict  the  defendant,  must  find  the 
degree  of  the  crime  of  which  he  is  guilty. 

History:     Enacted  February  14,  1872. 

DEGREE  OF  CRIME— CONVICTION  FOR  4.  Same— Murder. 

HIGHER  OR  LESSER  DEGREE.  5.  Forms  of  verdict— Failure  to   ^ve. 

1.  Conviction     of     lesser     degree—  Not  e.  Same — Exception  not  taken. 

prejudicial,  when.  7    Same— Instruction  as  to,  not  requested. 

2.  Determination  by  jury— Exclusive.  s.  Same— Order  of  reading  forms. 

3.  Same — Arson,  9.  General  verdict  insufficient. 
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10.  Same — Attempt  to  commit  burglary. 

11.  Same — Arson. 

12.  Same  —  Same  —  Second    degree    only 

charged. 

13.  Same — Burglary. 

14.  Same — Same — Verdict    of   second    de- 

gree, evidence  showing  first. 

15.  Same — Grand  larceny. 

16.  Same — Same — Second   degree. 
17- 19.  Same — Murder. 

20.  Same — Same — "Bj  means  of  poison. 

21.  Same — Same  —  Determining     punish- 

ment. 

22.  Same — Same — Purpose  of  section. 

23.  Lesser  degree  only  charged — Specifica- 

tion  unnecessary. 

24.  Same — ^yerdict  may  be  for  higher  of- 

fense. 

25.  Murder — Assessing    punishment. 

26.  Beason  for  statutory  provision. 

Am  to  coniitruetlon  of  section,  relation  to 
parpooe,  see  pars.  22,  26,  this  note. 

An  to  determination  of  dearrce  upon  plea 
of  sniltr,  see,  post,  {  1192  and  note. 

1.  Conviction  of  leoacr  decree — Not  prej- 
ndlclal,  when. — ^Upon  trial  for  an  ofTense 
distingrulshed  Into  degrrees,  verdict  of 
guilty  of  lesser  desrree,  where  evidence 
shows  that  greater  was  committed.  Is  valid, 
as  defendant  Is  not  prejudiced  where  de- 
termination was  more  favorable  to  him 
than  evidence  warranted. — People  v.  Barn- 
hart,  59  Cal.  381,  384. 

2.  Determination  by  Jnrr »  Kxeluiilve. — 
The  determination  of  the  Jury  as  to  the 
degree  of  the  crime  Is  conclusive,  and  the 
verdict  will  not  be  disturbed,  unless  there 
is  no  evidence  to  support  it. — People  v. 
Mahatch,    148  Cal.   200,   203,    82  Pac.   779. 

3.  Same— Arson. — ^Upon  charge  of  arson 
it  is  for  Jury  to  determine  from  all  facts 
and  circumstances  developed  in  evidence  In 
what  degree  crime  was  committed. — People 
V.  Russell.  81  Cal.  616.  618,  23  Pac.  418. 

4.  Same— Mnrder. — ^Upon  trial  for  mur- 
der it  must  be  left  for  Jury  to  determine 
from  circumstances  before  them  whether 
crime  is  murder  in  first  or  second  degree. 
— People  V.  Gibson,  17  Cal.   283,   285. 

6.     Pormii   of   verdict— Failure   to   itItc.— 

Upon  prosecution  for  murder,  where  court 
charged  fully  on  different  degrees  of  mur- 
der, but  failed  to  give  Jury  form  of  verdict 
for  murder  in  second  degree,  but  did  give 
form  for  murder  In  first  degree,  there  was 
no  error. — People  v.  Woods,  147  Cal.  265, 
274,  81  Pac.  652. 

6.  Same —- Exception  not  taken. — Where 
no  exception  was  taken  to  court's  refusal 
to  furnish  Jury  in  murder  case  with  writ- 
ten forms  of  verdict  for  murder  in  the 
second  degree  and  manslaughter,  matter 
can  not  be  considered  on  appeal. — People  v. 
Woods,  147  Cal.  265,  274,  81  Pac.  662. 


7.  Same  —  Iniitniction  as  to*  not  re* 
qneated.  —  Where  no  Instruction  was  re- 
quested as  to  what  verdicts  Jury  could 
render  on  charge  of  murder,  and  case  was 
tried  upon  theory  that  defendant  did  not 
do  acts  attributed  to  him  by  prosecution. 
It  is  not  error  in  court  to  omit  to  give  to 
Jury  form  of  verdict  of  guilty  of  murder 
In  second  degree. — People  v.  Worden,  113 
Cal.   669,  574,  46  Pac.  844. 


8.  Same<— Order  of  reading  forma. — Court 
may  read  to  Jury  different  forms  of  verdict 
possible  under  charge  of  murder,  before 
handing  them  to  Jury  upon  their  retire- 
ment; and  it  is  not  objectionable  that  form 
first  read  was  that  of  conviction  of  murder 
In  first  degree,  and  fixing  death  penalty, 
and  form  last  read  that  of  finding  defend- 
ant not  guilty  .-^People  v.  Chaves,  122  Cal. 
134,   142,   54   Pac.   596. 

An  to  reconnlderlniT  Informal  verdict,  see, 
post,  S  1161  and  note. 

As  to  forma  of  verdict  seneraUx,  see, 
ante,   5  1151,  note  pars.  28-30. 

9.  General  verdict  InanHlclent. — General 
verdict  of  "guilty  as  charged  In  the  Indict- 
ment" of  an  offense  distinguished  Into 
degrees,  is  insufllcient,  and  Jury  must  find 
degree  of  crime. — People  v.  Coch,  63  Cal. 
627. 

10.  Same — Attempt   to   commit   barylary. 

— Upon  charge  of  an  attempt  to  commit 
burglary,  mere  verdict  of  "guilty  as 
charged"  is  insufficient  Verdict  must 
spebify  degree  by  alleging  whether  attempt 
was  made  in  daytime  or  nighttime. — People 
v.  Wright,  93  Cal.  564,  568,  29  Pac.  240; 
People  V.  Wing  (Cal.  Oct.  17,  1890),  24 
Pac.  1026. 


11.  Same^-Arson. — ^Upon  charge  of  arson, 
general  verdict,  without  specifying  degree, 
is  insufficient — People  v.  Coch,  53  CaL  627; 
People  V.  Russell,  81  Cal.  616,  618,  23  Pac. 
418. 

« 

12*  Same  —  Same  —  Second  decree  only 
charired. — Upon  charge  of  arson  in  second 
degree,  verdict  of  "guilty"  is  sufilcient, 
without  specifying  degree.  —  People  v. 
Fisher,  51  Cal.  319,  820. 

18.  Same  — -  Burglary. — ^Indictment  -for 
burglary  generally  charges  both  degrees; 
verdict  must  specify  degree  of  crime. — 
People  V.  Jefferson.  52  Cal.  452,  454;  People 
V.  Barnhart  59  Cal.  381,  388;  People  v. 
Jochinsky,  106  Cal.  688,  642,  39  Pac.  1077; 
People  V.  Bannister,  4  Cal.  Unrep.  333,  34 
Pac.  710;  People  v.  Cornwell  (Cal.  Jan.*  26, 
1894),  35  Pac.  566. 

14.  Same— Same — Verdict  of  accond  de- 
irrec,  evidence  showlnir  Urat. — ^Verdict  of 
guilty  of  burglary  in  second  degree  will 
not  be  .disturbed  where  evidence  shows 
crime  was  committed  In  nighttime,  as 
error,  if  any,  was  in  favor  of  defendant 
and  no  substantial  right  was  prejudiced. — 
People  V.  Barnhart,  59  CaL  881,  884. 

15.  Same-^Grand  larceny. — There  are  no 
degrees    in    crime    of   grand    larceny,    and 
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where  information  chargres  defendant  with 
errand  larceny,  a  verdict  of  "gruilty"  is  suffi- 
cient.— People  V.  Price,  67  Cal.  350,  351,  6 
Am.  Cr.  Rep.  899,  7  Pac.  745.  See  People  v. 
Whitely,  64  Cal.  211,  27  Pac.  1104;  People 
V.  Manners,  70  Cal.  428,  429,  11  Pac.  643; 
People  V.  Perez,  87  Cal.  122,  123,  26  Pac. 
262. 


degrree,    is    invalid. — People    v.    Lee    Tune 
Chongr,  94  Cal.  379,  386,  29  Pac.  776. 


10.  Sam^— S«Bic — Second  decree. — ^Upon 
chargre  of  g:rand  larceny,  verdict  of 
"guilty  of  larceny  in  second  desrree"  is 
equivalent  to  verdict  of  petty  larceny. — 
People  V.  Risrhetti,  66  Cal.  184,  186,  4  Pac. 
1163,  1186. 

17.  Saaae  »  Murder. — On  Indictment  for 
murder,  a  verdict  of  "gruilty  as  chargred,'* 
without  specifyingr  degree,  is  insufficient. — 
People  V.  O'Nell,  78  Cal.  888,  20  Pac.  706. 
See  People  v.  Marquis,  16  Cal.  38;  People 
V.  Campbell,  40  Cal.  129,  137;  People  v.  Baza, 
53  Cal.  690. 

18.  A  verdict  of  "gruilty  as  chargred  in 
the  indictment,"  where  indictment  chargred 
murder,  without  flxingr  degrree,  is  uncer- 
tain, and  properly  rejected  as  evidence  upon 
another  chargre  under  plea  of  former  jeop- 
ardy.— People  V.  Baza,  63  Cal.  690. 

19.  Upon  chargre  of  murder,  verdict  of 
"guilty  of  murder  in  the  second  degree"  is 
sufficient. — People  v.  Buckley,  49  Cal.  241, 
242. 


ao.     Same— 8ame-»By  aieaiiM  of  poison.— 

Upon  charge  of  murder,  even  though  In- 
dictment states  that  the  alleged  murder 
was  committed  by  means  of  poison,  thus 
being  murder  in  first  degree,  verdict  of 
"guilty  as  charged  in  the  indictment."  with- 
out specifying  degree,  is  insufficient. — ^Peo- 
ple V.  Campbell,  40  Cal.  129,  139. 

21.  Same  —Same  — Determining  pnnlah- 
nuent. — ^Upon  charge  of  murder,  verdict  find- 
ing defendant  "guilty,  and  fixing  penalty 
at    imprisonment    for    life,"    not    specifying 


of    aectlon.— ^ 

Purpose  of  section  in  requiring  Jury  to 
designate  degree  of  murder  is  that  it  may 
distinctly  appear  that,  in  rendering  ver- 
dict. Jury  were  fully  aware  of  magnitude 
of  penalty  which  was  to  follow,  and  that 
they  had  therefore  bestowed  upon  case 
careful  and  solemn  deliberation  demanded 
in  case  involving  life  of  human  being.— 
People  V.  Campbell,   40  Cal.   129,  140. 

23.  Lesser  degrree  only  ehnrged— Speelll- 
entlon  unnecessary. — ^Where  an  indictment 
for  an  offense  divided  into  degrees  charges 
only  lower  degree  of  crime,  it  is  unneces- 
sary that  verdict  should  specify  degree  of 
crime  of  which  defendant  was  found  guilty. 
— People  V.   Fisher,   61  CaL  819,  320. 


24.  Same  — Verdlet  may  be  for  higher 
offense. — Duty  of  determining  degree  of 
offense  is  cast  upon  trial  Jury;  and  where 
indictment  charged  murder  in  second  de- 
gree only,  they  might  nevertheless,  ac- 
cording to  nature  of  proofs,  find  defendant 
guilty  of  murder  in  first  or  second  degree. 
— People  V.  Nichol,  84  Cal.  211,  217. 

25.  Mnrder   —    Assessing    punishment.-^ 

Upon  charge  of  murder,  where  Jury  find 
defendant  guilty  of  murder  in  first  degree 
they  need  not  declare  in  their  verdict  that 
punishment  shall  be  death;  if  verdict  is 
silent  in  respect  to  penalty,  court  must 
sentence  defendant  to  death. — People  v. 
Welch,  49  Cal.  174,  185. 

As  to  discretion  of  Jury  in  Hxlng  pun- 
ishment In  murder  of  the  Urst  degree,  see, 
ante,   §  190  and  note  par.  34. 

26«.     Reason     for     statutory     provision.— > 

Reason  for  specification  of  degree  of  crime 
is  that  severity  of  punishment  depends 
upon  it. — People  v.  Bannister,  4  Cal.  Unrep. 
333.  34  Pac.  710.  See  People  v.  Campbell,  40 
Cal.  129,  140. 


§  1158.    JUBT  MAT  FIND  UPON  CHARGE  OF  PREVIOUS  CONVICTION. 

Whenever  the  fact  of  a  previous  conviction  of  another  offense  is  charged  in  an 
indictment  or  information,  the  jury,  if  they  find  a  verdict  of  guilty  of  the 
offense  with  which  he  is  charged,  must  also,  unless  the  answer  of  the  defendant 
admits  the  charge,  find  whether  or  not  he  has  suffered  such  previous  conviction. 
The  verdict  of  the  jury  upon  a  charge  of  previous  conviction  may  be:  "We 
find  the  charge  of  previous  conviction  true,"  or,  **We  find  the  charge  of  pre- 
vious conviction  not  true,"  as  they  find  that  the  defendant  has  or  has  not 
suffered  such  conviction. 

History:  Enacted  February  14,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  446;  April  9,  1880,  Code  Amdts.  1880  (Pen.  C.  pt.), 
p.  24. 

PBEVIOUS  CONVICTION— FINDING  4.  Same— Voluntary  confession. 

EEQUIRED.  5.  Construction — ^As  originally  stood. 

1.  Answer   of   defendant.  C.  Same — As  applying  in  any  case  that 

2.  Confession   to   previous  conviction.  may  arise. 

8.  Confession  as  answer.  7.  Constitutionality. 
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8.  Denial  of  previous  conviction — Stand- 
ing mute. 

9, 10.  Erroneous    instruction  —  Where    prior 
conviction   confessed. 

11.  Failure  to  find  upon  prior  conviction 

— Effect  of. 

12.  Same — Error  presumed  from. 

13.  Finding   as   to    prior    conviction — Un- 

necessary when  confessed. 

14.  Finding  of  jury  as  to  former  convic- 

tion. 

15, 16.  Previous  conviction — Cross-examination 
of  defendant,  as  to. 

17.  Purpose   of   section. 

18.  Reading  indictment  to   jury. 

19.  Section  criticized. 

20.  Treating    previous   conviction    as   con- 

fessed. 

Aji  to  plea  to  eharire  of  previous  con- 
viction, see,  ante,  §  1025  and  note. 

A«  to  panliftlinient   after  prior  conviction, 

see,  ante,  S  666  and  note. 

Am  to  reading  charge  of  previona  con- 
vlctloii  to  lory,   see,   post,    §  1093   and   note. 

1.'  Aiia^rer  of  defendant,  within  meaniniar 
of  this  section,  is  plea  which  he  tenders  on 
arraigrnment. — People  v.  Lewis,  64  Cal.  401, 
403,  1  Pac.  490.  See  People  v.  King:,  64 
Cal.  838,  340.  30  Pac.  1028. 

3.     Confesiiion    to    prevlonii    conviction    is 

an  answer  of  defendant,  within  meaning:  of 
this  section. — Ex  parte  Young  Ah  Qow,  73 
Cal.  438,  447,  15  Pac.  76.  See  People  v. 
King.  64  Cal.  338.  339,  340,  30  Pac.  1028: 
People  V.  Lewis,  64  Cal.  401,  403,  1  Pac.  490; 
People  V.  Brooks,  65  Cal.  295,  297,  4  Pac.  7. 

3.  ConfeiiMlon  a«  anai^er. — There  is  no 
provision  as  to  how  confession  shall  be 
made  to  appear,  or  in  what  way  answer 
mentioned  in  this  section  shall  be  shown. 
It  would  be  better  for  record  to  show  that 
defendant  formally  made  confession  in  form 
of  plea  entered  upon  minutes  contempo- 
raneously with  making  of  confession;  but 
it  can  not  be  said  that  code  requires  such 
procedure. — People  v.  McNeill,  118  Cal.  388, 
390,  50   Pac.   538. 

4.  Same  —  Voluntary  confeaaion  is  al- 
lowed by  law  as  an  answer,  as  party  may 
confess  his  guilt  as  well  in  court  as  out  of 
it. — Ex  parte  Young  Ah  Qow,  73  Cal.  438, 
447,  15  Pac.  76. 

6.     Conntruction  —  An    orlffinnlly    Mood.^ 

Under  this  section  as  it  originally  stood, 
question  of  previous  conviction  had  to  be 
submitted  to  Jury;  but  as  amended  in  1874, 
defendant  was  given  right  to  admit  such 
charge,  in  which  event  question  of  pre- 
vious conviction  was  not  to  be  submitted 
to  Jury,  and  to  make  this  still  clearer,  leg- 
islature at  same  time  added  section  1025, 
ante,  relating  to  withdrawing  considera- 
tion of  previous  conviction  from  Jury  upon 
admission  of  defendant  that  he  has  suf- 
fered  such   previous   conviction. 


A«  to  conatraction  aa  to  pnrpone,  see 

17,  this  note. 


par. 


A.  Same — An  applying  to  any  caae  tliat 
may  arlae,  whether  provided  for  before  the 
enactment  of  the  section  or  subsequent 
thereto,  and  is  not  confined  and  limited  in 
its  application  to  sections  666  and  667. — 
People  V.  Rueber,   34  Cal.  686,  168   Pac.   578. 

7.  C'onatltntionality. — This  section  does 
not  violate  any  provision  of  constitution, 
state  or  federal,  increased  punishment  not 
being  for  prior  conviction,  but  for  aggra- 
vated offense.  Defendant  charged  with 
previous  conviction,  and  arraigned  and 
tried  as  any  other  defendant  so  charged, 
is  not  discriminated  against  nor  deprived 
of  due  process  of  law. — People  v.  Coleman. 
145   Cal.    609.    612.    79    Pac.    283. 

S.  Denial  of  prevlonn  conviction.— Stand- 
Inir  mute. — Refusal  of  defendant  to  answer 
as  to  whether  or  not  he  has  suffered  pre- 
vious conviction  charged  in  indictment  is 
equivalent  to  denial  that  he  has  suffered 
such  previous  conviction. — People  v.  John- 
son, 57  Cal.  671,  573;  People  v.  Coleman,  145 
Cal.  609.  612,  79  Pac.  283. 

9.  Brroneova  Inntmctlon  —  l¥1iere  prior 
conviction  eonfeiiaed. — Instruction  to  Jury 
that  they  must  find  whether  defendant  has 
suffered  previous  conviction  is  contrary  to 
statute,  where  previous  conviction  has  been 
confessed. — People  v.  Meyer,  73  Cal.  548, 
550,  16  Pac.  95. 

10.  Defendant  having  confessed  charge 
of  prior  conviction,  it  is  error  for  court 
in  its  instructions  to  mention  fact  and  tell 
Jury  not  to  find  verdict  as  to  such  prior 
conviction. — People  v.  Sansome.  84  Cal.  449, 
452,  24  Pac.  143. 

11.  Pailnre  to  And  upon  prior  convic- 
tion— Klfect  of. — Where  Jury  fail  to  find 
upon  charge  of  prior  conviction,  prior  con- 
viction having  been  denied,  such  verdict  is 
erroneous,  in  not  finding  upon  that  special 
issue,  but  should  be  treated  as  finding 
against  defendant  upon  crime  charged,  and 
in  favor  of  defendant  upon  question  of 
previous  conviction. — People  v.  Eppinger. 
109  Cal.  294,  297,  41  Pac,   1037. 

12.  Samc^Rrror    prennmed    from. — ^It    is 

error  for  Jury  to  fail  to  find  upon  issue 
raised  by  plea  of  not  guilty  to  charge  of 
previous  conviction,  and,  error  being 
shown.  Injury  will  be  presumed,  unless  con- 
trary is  clearly  made  to  appear. — People  v. 
Thomas,  110  Cal.   41,  42,   42  Pac.   456. 

13.  Flndingr  ait  to  prior  conviction — Un- 
neccHNary  ivhen  confenMcd, — After  voluntary 
confession  as  to  previous  conviction,  it  is 
not  necessary  for  Jury  to  find  as  to  such 
previous  conviction. — Ex  parte  Young  Ah 
Oow,  73  Cal.  438.  446,  15  Pac.  76.  See  Peo- 
ple V.  Carlton,  57  Cal.  559,  660;  People  v, 
Thomas,  110  Cal.   41,  44,   42  Pac.  456. 

14.  Flndinir  of  Jury  a«  to  former  con- 
viction.— Where  a  previous  conviction  is 
charged,  under  the  requirements  of  the 
above    section,    the    Jury    must,    unless    the 
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answer  of  the  defendant  to  the  charg^e  ad- 
mits the  prior  conviction,  And  whether  or 
not  he  had  suffered  such  previous  convic- 
tion, and  where  they  fail  to  make  such 
specific  finding:,  the  omission  is  fatal  to  the 
Judgrment,  unless  the  subsequent  crime 
chargred  is  one  in  and  of  itself  for  the 
commission  of  which  it  is  within  the  Juris- 
diction of  the  superior  court  to  impose 
punishment. — People  v.  Deuber,  34  Cal.  App. 
686,  168  Pac.  578;  People  v.  Donaldson,  36 
Cal.  App.  63,  171  Pac.  442. 

16b  Prevlona  eonvletion— CroMi^examina- 
tioB  of  defendant,  aa  to. — Where  defendant, 
on  his  arralernment,  admitted  that  he  had 
suffered  previous  convictions  as  alleged, 
but  entered  plea  of  not  gruilty  to  chargre  of 
burgrlary,  and  where,  on  trial,  district  at- 
torney, on  cross-examination,  asked  de- 
fendant this  question:  "Were  you  not  con- 
victed of  a  felony  in  the  municipal  criminal 
court  of  the  city  and  county  of  San  Fran- 
cisco prior  to  this  chargre?"  to  which  ques- 
tion counsel  f&r  defendant  objected  on 
ground  that  former  conviction  as  charged 
in  information  was  burglary,  to  which  de- 
fendant had  answered,  and  that -it  was  not 
legitimate  subject  of  Inquiry  before  Jury, 
court  overruling  objection  and  compelling 
defendant  to  answer,  which  he  did  In 
affirmative:  held,  that  such  ruling  was  cor- 
rect.— ^People  V.  Johnson,  57  Cal.  671,  672, 
374.  But  see  next  paragraph  as  to  disap- 
proval of  this  ruling. 

16.  Overruled.  —  View  taken  in  People 
V.  Johnson,  67  Cal.  571,  574,  holding  that 
defendant  may  be  cross-examined  as  to 
other  matters  than  those  upon  which  he 
testified  upon  his  examination  in  chief,  for 
purpose  of  discrediting  him  by  attack  upon 


his  character,  disapproved  as  being  con- 
trary to  constitutional  guaranties  to  per- 
sons charged  with  crime. — People  v.  Ar- 
righini.   122   Cal.    121,   122,   128,   64    Pac.    691. 

17.  Purpose  of  section,  and  of  section 
1025,  ante,  is  to  give  defendant  protection, 
if  he  admits  charge  of  prior  conviction, 
from  any  resultant  prejudice  with  the  Jury, 
for  his  admission  removes  that  part  of  in- 
formation from  their  knowledge. — People 
V.  King,  4  Cal.  App.  213,  87  Pac.  400,  401. 

18.  Readlnir  Indlctm^'nt  to  Jnry. — Where 
defendant  admits  previous  conviction,  that 
part  of  indictment  that  charges  such  pre- 
vious conviction  shall  not  be  read  to  Jury. 
— People  V.  Carlton,  57  Cal.  669,  660. 

19.  Section  criticised. — Language  of  pro- 
visions of  code  with  respect  to  procedure 
where  defendant  is  charged  with  previous 
conviction,  criticized  as  loose  and  indefinite 
in  People  v.  McNeill.  118  Cal.  888,  390.  50 
Pac.  638. 

20.  Treatlni:  prerlovs  conviction  as  con- 
fessed.— Where  defendant  denies  charge  of 
prior  conviction  and  pleads  not  guilty  to 
main  charge,  and  verdict  is  based  only  on 
plea  of  not  guilty,  but  sentence  is  too  great, 
unless  based  on  charge  of  previous  con- 
viction, fact  that  Judgment  recites  fact 
that  defendant  confessed  prior  conviction, 
and  case  Is  conducted  on  theory  that  such 
prior  conviction  has  been  confessed,  no 
reference  being  made  to  prior  oonviction 
either  In  reading  of  Information  or  in 
charge  of  court,  creates  no  defect  In  Judg- 
ment-roll of  which  defendant  can  take  ad- 
vantage upon  appeal,  as  no  error  appears 
on  its  fact. — People  v.  McNeill,  118  Cal.  388. 
389.  60  Pac.  688. 


§1159.  JURY  MAT  CONVICT  OF  A  LESSER  OFFENSE  OR  OF  AN 
ATTEMPT.  The  jury  may  find  the  defendant  guilty  of  any  offense,  the  com- 
mission of  which  is  necessarily  included  in  that  with  which  he  is  charged,  or 
of  an  attempt  to  commit  the  offense. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  424  Criminal 
Pi-actice  Act  1851,  Stats.  1851,  p.  258;  amended  AprU  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  24. 


CONVICTION    OF    LESSER    OFFENSE- 
INDICTMENT— PARTICULAR 
OFFENSES. 

I.  In  General. 

IL  Partxcxilae  Offenses. 

I.  In  General. 

1.  Constitutionality — Act     of     April     9, 

1880. 

2.  Effect  of  conviction  of  lesser  offense 

— ^Verdict  of   guilty   of   offense  in- 
cluded. 
3,4.  Indictment — Valid   for  lesser   offense. 

5.  Instructions    as    to    lesser    offenses — 

Poison  for  purpose  of  robbery. 

6.  Same — ^When  error. 

7.  Same — When  error  not  prejudicial. 


8, 9.  Same — When  not  error. 

10.  Lesser  offense  barred  by  limitation. 

11.  "Necessarily  included" — Meaning  of. 

12.  Offense  necessary  element. 

13.  Verdict  must  specify  lesser  offense. 

14.  Same — Need  not  acquit  of  greater  of- 

fense. 

II.  Particular  Offenses. 

15.  Assault  with  deadly  weapon — ^Battery. 

16.  Same — Simple  assault. 

17.  Assault  with  intent  to  commit  murder 

— Assault  with  deadly  weapon. 

18, 19.  Same  —  Same  —  Information     must 
charge    deadly   weapon. 

20,21.  Same — Same — Intent  to  inflict  bodily 
injury. 
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22,23.  Same — Assault    by    means    and    force 
likely  to  produce  g^reat  bodily  injury. 

24.  Same— Battery. 

25.  Same — Simple  assault. 

26.  Assault   with   intent   to   commit   rape 

— Simple    assault. 

27.  Attempt   to   commit   robbery — Assault 

— Assault  with  deadly  weapon. 

28.  Battery — Simple   assault. 

29.  Burglary — Attempt    to    commit    bur- 

glary. 

30.  Same — Attempt  to  commit  larceny. 

31.  Same — Larceny. 

32.  Embezzlement — Included  offenses. 

33.  Felonious  assault — Simple  assault. 

33a.  Forgery    charged — Conviction    of   at- 
tempt. 

34.  Infamous     crime     against     nature  — 

Simple  assault. 

35.  Same — Same—Consent  of  party. 

36.  Same  —  Same  —  Not    committed    on 

hmnan  being. 

37.  Larceny — Altering  brands  of  cattlo. 

38.  Same — Petty  larceny, 

39.  Lewd  and  lascivious  act — ^Attempt. 

40.  Mayhem — Assault. 

4 1 .  Murder — Manslaughter. 

42.  Same — Information   charging  degree. 

43.  Obtaining  money  by  false  pretensefr^ 

Attempt. 

44.  Bape — Assault  with  intent. 

45.  Same — Attempt  to  commit  rape. 

46.  Same — Simple  assault. 

47, 48.  Bobbery — Committing  magistrate  hold- 
ing for — Attempt  to  commit. 

49.  Same — Larceny. 

60.  Throwing  vitriol — Assault. 

I.  IN  GENERAL. 

Aa  to  Jeopardy,  see,  ante,  $  687  and  note. 

An  to  meanlnflT  of  verdict  of  ^gnlltT" 
where  irre^ter  ollenae  Incladeii  leiiaer,  see, 
ante,  S  X151  and  note  pars.  45,  48. 

1.  Coniititu tlonaUtr — Act  of  April  0,  1880, 

amending:  certain  sections  of  this  code,  in- 
cluJiner  this  section.  Is  constitutional.  That 
act  was  in  no  sense  revision  of  entire 
Penal  Code,  and  subject  is  sufficiently  em- 
braced in  its  title. — People  v.  Oates,  142 
Cal.   12,  18,  76  Pac.  837. 

2.  Effect  of  con^'lctlon  of  leimer  offenae 
—Verdict   of   grallty    of   olfenae    Included    in 

crime  charged  in  information  is  to  be  fol- 
lowed by  same  consequences  that  would 
have  attended  it  had  indictment  charged 
lesser  offense  in  terms. — People  v.  Engrlish, 
30  Cal.   214,   217. 

3.  Indictment— Valid    for    leiiwer    olfenae. 

— Indictment  for  offense  is  valid  indictment 
for  every  lesser  offense  that  may  be  in- 
cluded under  charge. — People  v.  Gilmore,  4 
Cal.  376,  880.  60  Am.  Dec.  620;  People  v. 
Apgar,   35  Cal.   389,   391. 


4.  Every  information  charging  public 
oflTense  Includes  the  attempt  to  commit 
crime  charged. — People  v.  Ah  Lung,  2  Cal. 
App.   278.  279,  88  Pac.  296. 

6.  Inatmction  aa  to  leaaer  olfenara— • 
Poiaon  for  purpoae  of  robbery. — Instruction 
as  to  manslaug-hter  error,  since  by  section 
189,  ante,  such  homicide  is  made  murder 
in  first  degree. — People  v.  Tugwell,  32  Cal. 
App.  520,  168  Pac.  508,  following  People  v. 
McNutt.  93  Cal.  659.  29  Pac.  243;  People  v. 
Rogers.  163  Cal.  482.  126  Pac.  143;  People 
T.  Wright.  167  Cal.  1,  188  Pac.  349. 

6.  Saaie— -IK^ea  erroF. — When  conviction 
of  lesser  offense  than  that  charged,  but 
included  therein.  Is  proper,  it  is  error  to 
direct  Jury  to  find  defendant  guilty  of 
offense  charged  in  Indictment  if  they  find 
him  guilty  of  any  offense  at  all. — People 
V.  Fine.  53  Cal.  268,  264. 

7.  Same— -^Thea    error   not   prejadicial. — 

Erroneous  instruction  as  to  higher  offense 
is  not  prejudicial  where  defendant  was  con- 
victed of  lesser  offense  of  assault  with 
deadly  weapon  under  information  charg- 
ing him  with  assault  with  Intent  to  com- 
mit murder. — People  v.  Bentley,  75  Cal.  407, 
409,  17   Pac.   436. 

8.  Same— TITlien  not  error. — ^It  is  not  er- 
ror to  omit  to  Instruct  Jury  as  to  lesser 
offenses  where  evidence  would  not  warrant 
conviction  for  lesser  crime,  or  if  defendant 
did  not  request  instructions  to  that  effect. 
— People  V.  Franklin,  70  Cal.  641.  642,  11 
Pac.  797.  See  People  v.  Guidice.  73  Cal. 
226,  228.  15  Pac.  44;  People  v.  Madden.  76 
Cal.  521,  523,  18  Pac  402;  People  v.  Barry, 
90  Cal.  41,  42,  27  Pac.  62;  People  v.  Scott, 
93  Cal.  516,  517.  29  Pac.  123;  People  v. 
Wright,  93  Cal.  664,  568,  29  Pac.  240;  People 
V.  McNutt.  93  Cal.  658,  659,  29  Pac.  243; 
People  V.  Barney.  114  Cal.  554,  558.  47  Pac. 
41;  People  v.  Arnold.  116  Cal.  682.  687,  48 
Pac.  803;  People  v.  Fellows,  122  Cal.  238. 
240,  54  Pac.  830;  People  v.  Watson.  125  Cal. 
342,  344,  67  Pac.  1071;  People  v.  Lopes,  185 
Cal.  23,  26,  66  Pac.  966;  People  v.  HIt6,  136 
Cal.  76,  79,  67  Pac  67;  People  v.  Wilson. 
135  Cal.  831,  334,  67  Pac  882;  People  v. 
Bailey,  142  Cal.  484.  486,  76  Pac.  49;  People 
V.  Balkwell,  143  Cal.  269,  263,  76  Pac  1017; 
People  V.  Allen,  144  Cal.  298,  801.  77  Pac. 
948;  People  v.  Clark,  146  CaL  727,  780,  79 
Pac.  434;  People  V.  Hodlna,  146  Cal.  142,  144, 
79  Pac.  842. 

9.  In  a  prosecution  for  murder  the  re- 
fusal of  the  court  to  instruct  the  Jury  that 
they  may  return  a  verdict  of  manslaughter 
Is  not  error  where  the  evidence  clearly 
shows  that  the  crime  committed  was  not 
manslaughter;  but  where  the  evidence  is 
such  that  the  Jury  would  be  warranted  in 
returning  such  a  verdict  it  is  prejudicial 
error  for  the  court  to  refuse  a  requested 
instruction  that  the  Jury  might,  if  the  evi- 
dence warranted,  find  the  defendant  guilty 
of  manslaughter. — People  ▼.  Wilson.  29  Cal. 
App.   568,  156  Pac.  877. 

Aa  to  forma  of  rerdlct,  see,  ante,  i  1161 
and  note  pars.  28,  80. 
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10*     Le««er  offen»«  barred   by  UailtatloB* 

— ^Verdict  flndlnir  defendant  grullty  of  of- 
fense included  in  that  charsred  is  void  if 
included  offense  Is  barred  by  statute  of 
limitations,  althousrh  crime  charged  may 
not  be. — People  v.  PicettI,  124  Cal.  861,  862, 
57  Pac.  156.  See  People  v.  Miller,  12  Cal. 
291,  298. 

11.  <«Neee«««rlly    Incloded**— >Me«]ilnir    of. 

— ^To  be  "necessarily  included"  in  offense 
charged,  lesser  offense  must  not  only  be 
part  of  greater  in  fact,  but  it  must  be 
embraced  within  legal  definition  of  greater 
*as  part  thereof. — People  v.  Kerrick,  144 
Cal.  46,  47,  77  Pac.  711. 

12.  Offense  neceaiiary  element.  —  Where 
one  offense  is  necessary  element  In  and 
constitutes  essential  part  of  another  of- 
fense, and  both  are  in  fact  but  one  trans- 
action, defendant  charged  with  higher 
offense  may  be  convicted  of  lesser  which  Is 
element  in  and  constitutes  essential  part 
of  such  lesser  offense. — People  v.  Defoor, 
100  Cal.  150.   153,  154,  158,   84  Pac.   642. 

13.  Verdlet   must   specify   lesser  offense. 

— If  conviction  is  for  lesser  offense  than 
that  charged,  but  included  therein,  It  must 
be  specified  in  verdict. — People  v.  March,  6 
Cal.  543,  547. 

14.  Same— Need  not  acqvit  of  greater 
offense. — Verdict  finding  accused  guilty  of 
lesser  crime  need  not  contain  finding  of 
not  guilty  of  greater  offense. — Weighorst 
V.  State,  7  Md.  442. 

II.   PARTICULAR   OFFENSES. 

15.  Asaavlt  with  deadly  "weapon -— Bat- 
tery*— ^Upon  charge  of  assault  with  deadly 
weapon,  verdict  of  guilty  of  battery  is  void. 
—People  V.  Helblng.  61  Cal.  620,  622;  Peo- 
ple V.  McDaniels,  137  Cal.  192,  197,  92  Am. 
St.  Rep.  81^  59  L.  R.  A.  578,  69  Pac.  1006. 


19.  Same— Simple  aaaanlt. — ^Upon  charge 
of  assault  with  deadly  weapon.  Jury  may 
find,  under  this  section,  that  defendant  was 
guilty  of  simple  assault. — People  v.  Hol- 
land, 59  Cal.  864;  Ex  parte  Donahue,  65  CaL 
474,  475,  4  Pac.  449. 


17.  Assault  wltli  Intent  to  coaunlt  mi 
dei^-An  assault  wltli  deadly  weapon. — ^Un- 
der charge  of  assault  with  Intent  to  commit 
murder,  defendant  may  be  found  guilty  of 
assault  with  deadly  weapon. — People  v. 
Pape,  66  Cal.  866,  867,  5  Pac.  621;  People  v. 
Bentley,  76  Cal.  407,  410,  17  Pac.  486;  People 
v.  Gordon,  99  Cal.  227,  229,  88  Pac.  901; 
People  V.  Watson,  125  Cal.  842,  844,  57  Pao. 
1071. 


18.  Same  —  Same  •—  Information  must 
eliarge  deadly  weapon. — ^Upon  charge  of  as- 
sault with  intent  to  commit  murder  which 
does  not  charge  that  assault  was  made  with 
deadly  weapon,  defendant  can  not  be  found 
guilty  of  assault  with  deadly  weapon. — 
People  V.  Arnett,  126  Cal.  680,  681,  59  Pac. 
204.  See  People  v.  Murat,  45  Cal.  281,  284; 
People  V.  Llghtner,  49  Cal.  226,  828,  1  Am. 
Cr.  Rep.  689. 


19.  Upon  charge  of  assault  with  intent 
to  commit  murder,  not  committed  by  use 
of  deadly  weapon,  verdict  of  guilty  of  as- 
sault with  deadly  weapon  can  not  be  con- 
strued as  finding  that  defendant  was 
guilty  of  simple  assault. — People  v.  Arnett, 
126  Cal.  680.  681,  59  Pac.  204. 


20.  Same— Same— Intent  to  Inflict  bodily 
injury* — ^Upon  charge  of  assault  with  intent 
to  commit  murder,  verdict  of  "guilty  of 
assault  with  a  deadly  weapon  with  intent 
to  inflict  a  bodily  injury"  is  regular  and 
valid. — People  v.  English,  80  Cal.   214,   217. 

21.  On  charge  of  assault  with  intent  to 
commit  murder,  verdict  of  guilty  of  "as- 
sault with  a  deadly  weapon  with  intent 
to  do  bodily  harm"  is  for  offense  neces- 
sarily Included  in  charge  set  out  in  indict- 
ment. The  words  "to  do  bodily  harm  upon 
the  person  of  another"  are  equivalent  to 
words  "to  inflict  upon  the  person  of  an- 
other a  bodily  Injury." — People  v.  Congle- 
ton,  44  Cal.  92,  94. 

22.  Same— Assault  by  means  and  foree 
likely  to  produce  great  bodily  injury. — ^Un- 
der charge  of  assault  with  intent  to  commit 
murder,  defendant  may,  if  evidence  Justi- 
fies it,  be  convicted  of  assault  with  deadly 
weapon,  or  by  means  and  force  likely  to 
produce  great  bodily  injury,  pursuant  to 
section  245,  ante. — People  v.  Watson,  126 
Cal.  842,  844,  57  Pac.  1071. 

28.  Upon  charge  of  assault  with  intent 
to  commit  murder,  verdict  finding  defend-, 
ant  guilty  of  "assault  with  intent  to  com- 
mit great  bodily  injury"  is  regular  and 
valid. — People  v.  Davidson.  5  Cal.   133.   134. 

24.  Same  —  Battery.— Charge  of  battery 
includes  that  of  assault,  but  assault  does 
not  include  battery,  and  therefore  upon 
charge  of  assault  with  intent  to  commit 
murder  there  could  be  no  verdict  of  offense 
of  battery. — People  v.  Helbing.  61  Cal.  620, 
621;  People  v.  McDaniels.  187  Cal.  192,  195. 
92  Am.  St.  Rep.  81,  59  L.  R.  A.  578,  69  Pac. 
1006. 

-  26.  Same— Simple  aawanlt* — On  charge  of 
assault  with  intent  to  commit  murder,  ver- 
dict of  guilty  of  "assault  with  intent  to  do 
bodily  injury"  finds  defendant  guilty  of 
simple  assault,  and  not  felony. — People  v. 
Vanard.  6  Cal.  562,  563.  See  People  v.  Wil- 
son, 9  Cal.  259,  260;  Ex  parte  Ah  Cha,  40 
CaL  426,  427;  Ex  parte  Max.  44  Cal.  579,  580. 

2C  Assault  wttli  Intent  to  eonunit  rape 
— >Slmple  assault. — ^Where  prosecutrix  is 
under  age  of  consent,  and  whatever  oc- 
curred took  place  with  her  entire  willing- 
ness, offense  of  simple  assault  is  not  in- 
cluded in  offense  of  assault  with  intent  to 
commit  rape. — People  v.  Gomez,  118  Cal. 
326,  327,  50  Pac.  427;  People  v.  Bailey.  142 
Cal.  484,  486,  76  Pac.  49. 

27.  Attempt  to  eommJt  robbery -» As- 
sault—^Assault   wltk  deadly  weapon   is   not 

necessarily  inclu<ied  in  charge  of  attempt 
to  commit  robbery. — People  v.  Bentley.  77 
Cal.  7,  9,  11  Am.  St  .  Rep.  225,  18  Pac.  799. 
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28.  Battery  _  Simple  aii»aalt.  —  Upon 
charge  of  battery,  offense  of  simple  as- 
sault is  necessarily  included,  and  defend- 
ant may  be  convicted  of  such  lesser  offense. 
—People  V.  McDanlels,  137  Cal.  192,  197.  92 
Am.  St.  Rep.  81,  59  L.  R.  A.  578.  69  Pac. 
1006.  See  People  v.  Helblngr.  61  Cal.  620. 
622. 

20.  Burglary— Attempt  to  commit  bor- 
i;lary« — Defendant  charged  with  burgrlary 
may  be  found  guilty  of  attempt  to  commit 
burgrlary  of  second  degree. — People  ▼. 
Lowen,   109  Cal.  381,  383,  42  Pac.  32. 

30.  Sam^e— 'Attempt    to  irommlt  larceny. — 

Verdict  of  jury,  finding-  defendant  guilty  of 
attempt  to  commit  larceny,  where  crime 
of  burglary  is  charged,  is  nullity. — People 
V.  Curtis.  76  Cal.  57,  59,  17  Pac.  941.  See 
People  V.  Garnett,  29  Cal.  622,  628. 

31.  Same — Larceny. — Larceny  is  not  nec- 
essarily included  within  offense  of  bur- 
glary.— People  V.  Devlin,  148  Cal.  128,  129. 
76  Pac.  900.  See  People  v.  Garnett,  29  CaL 
622,  628;  People  ▼.  Shaber,  32  Cal.  36,  38. 

S2.     BmbcBBlement  —  Indnded    olTenaea. — 

There  is  such  a  crime  as  an  attempt  to 
commit  embezzlement,  and  such  a  case 
comes  within  this  section. — ^People  v.  Hart. 
28  Cal.   App.  385,  152  Pac.  947. 

38.     Pelonlona    aaaav it— Simple    aiwanlt. — 

One  charged  with  assault  with  intent  to 
commit  mayhem,  murder,  robbery,  or  any 
offense  involving  violence  to  person,  which 
necessarily  includes  assault,  may  be  found 
'guilty  of  simple  assault. — People  v.  De- 
masters,  105  Cal.  669,  673.  89  Pac.  35. 

33a.  Forirery  charged— .Conviction  of  at- 
tempt may  be  had  under  provisions  of 
above  section.  Thus  where  the  accused 
was  charged  with  having  in  his  possession 
a  check  which  he  knew  to  be  forged,  and 
with  sending  it  to  a  bank  in  another  state, 
or  causing  it  to  be  sent  to  a  bank  in  an- 
other state  with  the  Intent  to  cheat  and 
defraud  such  other  bank,  where  the  forged 
check  never  reached  the  foreign  bank  in- 
tended to  be  victimized,  he  could  be 
convicted  of  an  attempt. — People  v.  San- 
some.  37  Cal.  App.  435,  437,  173  Pac.  1107, 
1109,  following  doctrine  in  People  v.  Gates, 
142  Cal.   12,  75  Pac.  337. 

84.  Infamova  crime  avalniit  nature -— 
Simple  aaaaalt. — ^Upon  charge  of  infamous 
crime  against  nature  committed  upon  hu- 
man being,  verdict  of  guilty  of  simple 
assault  is  proper. — People  v.  Gates,  142  Cal. 
12,    14,   75   Pac.   337. 

35.  Same  — Same  —  Consent  of  party ^ — 
Offense  of  simple  assault  is  not  element  of 
crime  of  sodomy,  if  act  is  not  committed 
with  or  upon  human  being,  or  if  attempted 
or  done  with  consent  of  other  party. — Peo- 
ple V.  Hickey,  109  Cal.  275,  276,  41  Pac.  1027. 

30.  Same — Same— Not  committed  on  hn- 
maa  belns. — Upon  charge  of  infamous 
crime  against  nature,  committed  upon  an 
animal,  verdict  of  simple  assault  is  not 
proper,  but  there  may  be  conviction  for 
attempt    to    commit    offense,    as    being    in- 


cluded within  crime  charged. — People  ▼. 
Gates,  142  Cal.  12,  14,  75  Pac.  337. 

37.  Liarceay— Altering    hrandn    of    cattle. 

— Charge  of  altering  brands  of  cattle,  as 
defined  in  section  357,  ante,  is  not  included 
in  charge  of  grand  larceny  of  same  cattle, 
and.  under  information  charging  grand  lar- 
ceny, verdict  can  not  be  rendered  for  of- 
fense of  altering  marks  and  brands. — Peo- 
ple V.  Kerrick.  144  Cal.   46,   47,  77  Pac.   711. 

38.  Same^-Petty  larceny. — Petty  larceny 
is  included  within  charge  of  grand  larceny. 
— People  V.  Ny  Sam  Chung,  94  Cal.  304,  307^ 
28  Am.  St.  Rep.  129,  29  Pac.  642;  Ex  parte 
Bell,  4  Cal.  Unrep.   309,   34  Pac.   641. 

39.  Lewd  and  laaclvlona  act— -Attemptd — 

Upon  charge  of  commission  of  lewd  and 
lascivious  act  under  section  288,  ante,  per- 
son may  be  convicted  of  attempt  to  commit 
such  act. — People  v.  Stouter,  142  Cal.  146. 
151,  76  Pac.  780. 

40.  Mayhem^-Aaaanlt. — Assault  is  essen- 
tial element  in  charge  of  mayhem,  and. 
under  this  section,  defendant  charged  with 
mayhem  may  be  found  guilty  of  assault. — 
People  V.  Defoor,  100  Cal.  150,  153,  164,  158. 
34    Pac.    642. 

41.  Mnrder— ManalaniTliter. — Upon  accu- 
sation for  murder,  defendant  may,  under 
above  section,  be  convicted  of  manslaughter. 
— People  V.  Muhlner,  115  Cal.  303,  305,  47 
Pac.  128;  People  v.  McFarlane,  138  Cal.  481. 
484,  61  L.  R.  A.  245,  71  Pac.  668.  72  Id.  48. 

42.  Same — Information   charirlnK   decree. 

—Charge  of  murder  in  first  degree  includes 
both  murder  in  second  degree  and  man- 
slaughter.— People  V.  Dolan,  9  Cal.  576,  584; 
People  V.  King,  27  Cal.  607,  510,  87  Am.  Dec. 
95. 

48.  Obtaining  money  by  false  pretenaen 
—Attempt.  —  Under  above  section,  person 
charged  with  obtaining  money  under  false 
pretenses  may  be  convicted  of  attempt  to 
commit  such  offense,  where  attempt  was 
made  which,  if  he  had  succeeded,  would 
have  brought  him  within  provisions  of 
section  532,  ante. — People  v.  Howard,  136 
Cal.  266.  270,  67  Pac.  148. 

44.  Rape  —  Asnanlt      wltb      Intent.  —  On 

charge  of  rape,  offense  of  assault  with 
intent  to  commit  rape  is  not  included, 
where  offense  Is  charged  to  have  been 
committed  upon  female  child  under  age 
of  sixteen,  where  there  Is  no  element  of 
assault  In  case  and  information  does  not 
charge  such. — People  v.  Bailey,  142  Cal.  434. 
436.  76  Pac.  49.  See  People  v.  Chavez,  103 
Cal.  407.  408,  37  Pac.  389. 

45.  Sanme  —  Attempt    to    commit    rape    is 

included  in  charge  of  rape. — People  v.  Ah 
Lung.   2  Cal.  App.   278,   279,   83   Pac.   296. 

46.  Same— Simple  asaanlt. — Assault  with 
intent  to  commit  rape  and  simple  assault 
are  Included  within  oflfense  of  rape. — People 
V.  Chavez,  103  Cal.  407.  37  Pac.  389. 

47.  Robbery  —  Commltttni:  maiplstrate 
holding:  for— .attempt  to  commit  also  In- 
cluded;   the    lesser    being    included    in    the 
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ffreater;  every  information  chargriner  a  pub- 
lic offense  includes  an  attempt  to  commit 
the  offense  chargred. — People  v.  Bleshi,  — 
Cal.  App.  — ,  186  Pac.  361.  foUowingr  People 
▼.  Ah  Lunff,  2  Cal.  App.  278,  83  Pac.  296. 

48.  Assault  with  intent  to  commit  rob- 
bery is  included  in  the  offense  of  robbery. 
— People  V.  Allen.  32  Cal.  App.  110,  162 
Pac.    401. 

49.  Same  —  Larceny. — Under  above  sec- 
tion,   one    charged    with    robbery    may    be 


found  jfuilty  of  crime  of  larceny. — People  v. 
Jones.  53  Cal.  68.  59;  People  v.  Nelson,  66 
Cal.  77,  80;  People  v.  Clary,  72  Cal.  69,  61, 
13  Pac.  776  People  v.  Church,  116  Cal.  300, 
303,  48  Pac.  126;  People  v.  Clark,  146  Cal. 
727,  729,  79  Pac.  434. 

SO.  Throwinir  vitriol  — >  Assaalt. — Chargre 
of  wilfully  and  maliciously  throwingr  vit- 
riol, defined  in  section  244,  ante,  includes 
within  it  crime  of  assault. — People  v.  Stan- 
ton, 106  Cal.  139,  140,  39   Pac.   626. 


§  1160.  VERDICT  AS  TO  SOIUE  DEFENDANTS  AND  ANOTHER  TRIAL 
AS  TO  OTHERS.  On  an  indictment  or  information  against  several,  if  the  jury 
can  not  agree  upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those 
in  regard  to  whom  they  do  agree,  on  which  a  judgment  must  be  entered  accord- 
ingly, and  the  case  as  to  the  others  may  be  tried  by  another  jury. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  425  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  258;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  G.  pt.),  p.  25. 

§  1161.  IN  WHAT  CASES  COURT  MAY  DIRECT  A  RECONSIDERATION 
OF  THE  VERDICT.  When  there  is  a  verdict  of  conviction,  in  which  it  appears 
to  the  court  that  the  jury  have  mistaken  the  law,  the  court  may  explain  the 
reason  for  that  opinion  and  direct  the  jury  to  reconsider  their  verdict,  and  if, 
after  the  reconsideration,  they  return  the  same  verdict,  it  must  be  entered ;  but 
when  there  is  a  verdict  of  acquittal,  the  court  can  not  require  the  jury  to  recon- 
sider it.  If  the  jury  render  a  verdict  which  is  neither  general  nor  special,  the 
court  may  direct  them  to  reconsider  it.  and  it  can  not  be  recorded  until  it 
is  rendered  in  some  form  from  which  it  can  be  clearly  understood  that  the 
intent  of  the  jury  is  either  to  render  a  general  verdict  or  to  find  the  facts 
specially  and  to  leave  the  judgment  to  the  court. 

History:  Enacted  February  14,  1872,  founded  on  §§  426,  427  Criminal 
Practice  Act  1851,  Stats.  1851.  p.  258.  ^ 

BECON8IDERATION  OP  VERDICT- 
CORRECTION. 

1.  Court  must  explain  defects. 

2.  Direeting    reconsideration    of    verdict. 

3.  Doty  of  court. 

4.  0ml  direction  to  reconsider. 

5.  Ordering  correction. 

6.  Returning  same  verdict. 

7.  Same — ^Discharge  of  jury. 

8.  Time  of  ordering  reconsideration. 

9.  Same — After  discharge  of  jury. 

10.  ** Verdict    of    conviction" — As    used    in 

above  section. 

11.  Verdict  not  specifying  degree. 

12.  Verdict  specifying  term  of  imprisonment. 

1.  Court  must  explain  defectn. — Where 
verdict  was  informal,  it  is  duty  of  court 
to  explain  to  Jury  Its  defects  and  direct 
them  to  put  It  In  proper  form. — People  v. 
Dick,  34  Cal.  668.  666. 

2.  Directing    re«on«lderatlon    of    Terdlct. 

— Where    no    question    as    to    the    form    or 
Bufnciency  of  the  verdict  is  raised  when   It 


Is  returned,  and  the  objection  is  first  pre- 
sented to  the  trial  court  on  the  motion  for 
a  new  trial,  the  question  whether  the  court 
should  have  returned  the  verdict  to  the 
Jury  and  directed  reconsideration  as  pro- 
vided herein  is  presented  but  not  decided. 
— People  V.  Cornell,  29  Cal.  App.  430,  155 
Pac.  1026. 

S.  Duty  of  conrt. — It  Is  duty  of  court  to 
look  after  form  and  substance  of  verdict, 
so  as  to  prevent  doubtful  or  insufficient 
flndinK  from  passing:  into  records  of  court; 
for  that  purpose  court  can  at  any  time 
while  Jury  are  before  it  and  under  its  con- 
trol see  that  it  is  amended  in  form  so  as 
to  meet  requirements  of  law. — People  v. 
Jenkins,   56   Cal.    4,   7. 

4.  Oral  direction  to  rrconiilder. — Where 
Jury  returned  into  court  and  stated  that 
they  had  agreed  upon  verdict,  which,  on 
being:  read  by  Judg:e,  was  found  not  to 
desig^nate  degrree  of  offense  charged,  verbal 
direction  to  Jury  to  retire  and  dcsigrnate 
in  their  verdict  degree  In  which  they  found 
defendant  guilty  was  not  charge  necessary 
to   be   in   writing.     It  amounted   to  nothing 


P.  C— 77 


1217 


Mii«a>iits 


INFORMAI^  VBRDIOT— POLLING  JUBY, 


[Pt.  II. 


more  than  direction  to  jury  that  they  must 
And  verdict  on  issue,  which  was,  whether 
defendant  was  gruilty,  and  if  so,  in  what 
degree. — People  v.  Bonney,  19  Cal.  426,  446. 
See  People  ▼.  Marquis,  16  Cal.  S8. 

5.  Ordeiinir  correction.  —  Where  infor- 
malities In  verdict  are  In  mere  matter  of 
form,  court,  of  Its  own  motion,  may  order 
it  to  he  corrected  instead  of  directing  Jury 
to  retire  for  that  purpose. — People  v.  Jen- 
kins, 66  Cal.  4,  7. 

6.  Returning  same  verdict. — ^Under  above 
section,,  it  is  duty  of  court  where  there  is 
verdict  of  conviction  to  explain  to  Jury 
if  they  have  mistaken  law,  and  direct  re- 
consideration of  verdict,  and  if  same  ver- 
dict is  returned  it  must  be  entered. — People 
V.  Holmes,  118  Cal.  444,  448,  60  Pac.  676. 

7.  Same  —  Dlsckarve  of  Jury. — Where 
verdict  rendered  by  Jury  in  criminal  case 
is  such  as  to  convince  trial  court  that  Jury 
have  purposely  and  wilfully  disregarded 
evidence  and  returned  verdict  in  violation 
of  their  sworn  duty,  it  is  duty  of  Judge  to 
discharge  Jurors  rendering  such  verdict 
from  further  service  or  attendance  in  other 
criminal  cases. — People  v.  Murray,  86  Cal. 
360,  864,  24  Pac.  666. 

8.  lime    of    orderlniT    vecoBslderatlon.— 

Court  can  at  any  time  before  Jury  are  dis- 
charged order  Jury  to  amend  their  verdict 


in  form  so  as  to  meet  requirements  of  law. 
—People  V.  Jenkins,  66  Cal.  4,  7. 

9.  Same  — >  After    dleduuve    of    Jvry.^- 

Where  Jury  returned  verdict  without  speci- 
fying degree  of  ofTense  charged,  discharge 
of  Jury  after  recording  verdict  ends  control 
of  court  and  Jury  over  such  verdict.  Court 
can  not,  by  subsequent  order,  direct  re- 
calling of  Jury  and  set  aside  previous 
orders  discharging  them,  and  subsequent 
instructions  to  them  to  amend  their  ver- 
dict by  fixing  degree  of  crime,  and  subse- 
quent verdict  rendered  acordingly,  are 
nullities. — People  v.  Lee  Tune  Chong,  94 
Cal.  379,  883,  29  Pac.  776. 

10.  <<Vcrdict  of  convlctlOK**— As  vacd  In 
above  aectlon»  clearly  Implies  that  verdict 
Is  conviction. — Ex  parte  Brown,  68  Cal.  176, 
181,  6  Am.  Cr.  Rep.  66,  8  Pac.  829. 

11.  Verdict    not    uj^dtying    decree. — On 

indictment  for  murder,  verdict  must  state 
whether  it  be  murder  in  first  or  second  de- 
gree, and  if  verdict  does  not  specify  degree, 
court  should  order  Jury  to  retire  and  return 
specific  finding  of  degree. — People  v.  Mar- 
quis, 16  Cal.  88. 

12.  Verdict  spedfytng  term  of  Imprison- 
ment is  informal,  and  court  may  properly 
Instruct  Jury  to  return  and  eliminate  that 
portion  from  their  verdict. — People  v.  Tay- 
lor. 4  Cal.  App.  31,  87  Pac.  216,  218. 


§  1162.    WHEN  JUDOBIENT  MAT  BE  GIVEN  OjN  INFORMAL  VERDICT. 

If  the  jury  persist  in  finding  an  informal  verdict,  from  which,  however,  it  can 

bo  clearly  understood  that  their  intention  is  to  find  in  favor  of  the  defendant 

upon  the  issue,  it  must  be  entered  in  the  terms  in  which  it  is  found,  and  the 

court  must  give  judgment  of  acquittal.     But  no  judgment  of  conviction  can  be 

given  unless  the  jury  expressly  find  against  the  defendant  upon  the  issue,  or 

judgment  is  given  against  him  on  a  special  verdict. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  428  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  258. 


IKPOBMAL    AND    INCOMPLETE 
.    VERDICT. 

1.  Intention  to  find  on  issue. 

2.  SUenee  upon  issue. 

Aa   to   form  of  Terdict,   see,   ante,   fi  1151 
and  note. 

A«  to  Jeopardy,  see,  ante,  S  687  and  note. 

1.    Intention    to   And   on    iMinc.  —  Under 
above  section,  no  Intention  can  be  ascribed 


to  Jury  beyond  what  Is  expressed  in  verdict. 
— People  V.  Tilley,  136  Cal.  61.  62,  63,  67 
Pac.  42. 

As  to  expreaaion  of  Intention   In  verdict, 

see,  ante,  §  1151,  note  pars.  40-42. 

a.  silence  npon  iaane. — If  verdict,  in- 
stead of  responding:  to  issue  in  record, 
finds  upon  some  other,  or  Is  silent  on  some 
element  of  offense,  it  will  not  sustain  Juder- 
ment. — People  v.  Small,  1  Cal.  App.  820, 
322,  82  Pac.  87. 


§  1163.    POLLINO  THE  JURY.     When  a  verdict  is  rendered,  and  before  it 

is  recorded,  the  jury  may  be  polled,  at  the  request  of  either  party,  in  which  case 

they  must  be  severally  asked  whether  it  is  their  verdict,  and  if  any  one  answer 

in  the  negative,  the  jury  must  be  sent  out  for  further  deliberation. 

History:    Enacted  February  14,  1872»  re-enactment  of  S  429  Criminal 
Practice  Act  1851,  Stats.  1861,  p.  258. 
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POLLING  JURY— DISSENT  OF. 
JUBOES. 

1.  Absence  of  counseL 

2.  Juron  may  diBsent. 


As  to  nuitttter  of  ^^^*»§[  Tordlet,  see,  ante, 
1 1149  and  note. 

As  to  recordlmir  ▼erdfet,  see,  post,  8  IK^^ 
and  note. 

A«   to   rlmht   of   wurtr   to    poll   iurj,    see 

note,  80  Am.  Rep.  497-600. 

1.  Absenco  of  eovmael. — Polling:  Jury  in 
absence  of  defendant's  attorney  Is  not  prej- 
udicial to  defendant.  —  People  V.  Bennett, 
65  Cal.  267,  268,  8  Pac.  868. 


2.  Jnrora  may  dlasent.^ — ^It  is  office  of 
trial  Jury,  by  their  verdict,  whether  gen- 
eral or  special,  to  find  facts  in  issue  be- 
tween parties;  with  legal  eflTect  of  those 
facts  as  resulting*  from  Judgment  in  favor 
of  one  party  or  other  they  have  no  con- 
cern whatever.  Juror  may  dissent  even 
at  last  moment,  but  his  dissent  must  pro- 
ceed upon  question  of  fact  determined  by 
verdict.  He  is  not  at  liberty  to  dissent, 
merely  because  he  mistook  legal  effect  of 
his  verdict,  or  ascertained  from  remark  of 
court  that  Judgment  to  be  rendered  upon 
verdict  will  be  other  than  he  had  supposed. 
— Fitspatrick  v.  Himmelmann,  48  Cal.  588, 
590. 


§  1164.    REGOBDINO  THE  VERDICT.    When  the  verdict  given  is  such  as 

the  court  may  receive,  the  clerk  must  immediately  record  it  in  full  upon  the 

minutes,  read  it  to  the  jury,  and  inquire  of  them  whether  it  is  their  verdict. 

If  any  juror  disagree,  the  fact  must  be  entered  upon  the  minutes  and  the  jury 

again  sent  out;  but  if  no  disagreement  is  expressed,  the  verdict  is  complete, 

and  the  jury  must  be  discharged  from  the  case. 

History:   E3nacted  February  14,  1872,  re-enactment  of  §  430  Criminal 
PracUce  Act  1851,  Stats.  1851,  pp.  258,  259. 


BECORDING  VERDICT— APPEAL   FOB 
FAILURE   TO  RECORD. 

1.  After   discharge   of   jury. 

2.  ^Appeal — ^Error  must  appear. 

3.  Before  askinfj^  as  to  verdict. 

4.  Recommendation  to  mercy. 

5.  Recording   on   rough   minutes. 

6.  Substantial  departure — As  to  when  prej- 

udicial. 

7.  Same — ^ProoecUings    not    in    strict    oon- 

formity. 

8.  Verdict  upon  plea  of  once  in  jeopardy. 

1.  After  dUeliarKe  of  Jnry. — Omission  to 
record  verdict  in  minutes  of  court  until 
after  discharge  of  Jury  does  not  affect 
validity  of  Judgrment. — People  v.  Gilbert, 
57   Cal.  96,   98. 

3.  Appeal  —  Brror  mnat  appear. — ^Where 
this  section  is  disre^rarded  as  in  not  enter- 
ing the  verdict  in  tlie  minutes  the  fact 
must  be  made  to  appear  affirmatively  in  the 
record  for  error  will  not  be  presumed  on 
'appeal  and  all  intendments  are  in  favor  of 
•the  regularity  of  the  trial  court. — People  v. 
Sykes,  10  Cal.  App.  67,  69,  101  Pac.  20. 

S.  Before  sjiklBic  mm  to  verdict. — ^Where 
Jury  appeared  in  court,  answered  to  their 
names,  and  beiner  asked  if  they  had  agreed 
upon  verdict,  foreman  answered  that  they 
had  and  handed  paper  to  court,  whereupon 
court  looked  at  paper  and  handed  It  to 
clerk,  directing  verdict  to  be  recorded,  and 
clerk  copied  verdict  into  permanent  minutes 
of  court,  read  it  to  Jury,  and  asked  them 
if  It  was  their  verdict,  and  no  one  ex- 
pressed any  dissent,  and  upon  being  polled 
each  Juror  answered  that  it  was  his  verdict, 
such     course     was     palpable     Irregularity, 


which  would  never  have  occurred  If  pro- 
visions of  this  code  had  been  looked  to  by 
court,  but  defendant  has  not  been  preju- 
diced in  any  substantial  right. — People  v. 
Nichols,  62  Cal.  618,  620. 

See,  ante.   §  149,  note  par.   S. 

4.  ReGommendatloA  to  mercy.— On  trial 
for  murder,  where  Jury  returned  verdict 
of  guilty  of  murder  in  first  degree,  ac- 
companied with  recommendation  to  mercy. 
It  was  not  error  in  court  to  order  verdict 
recorded  without  recommendation,  as  that 
recommendation  was  addressed  solely  to 
court  and  was  no  part  of  verdict — People 
V.  Lee,   17  Cal.  76,   79. 

5.  RecordlMK  on  ronirli  aUnntea. — ^Where 
verdict  was  transcribed  by  clerk  upon  sheet 
of  paper,  which  constituted  portion  of  min- 
utes of  trial,  and  was  then  read  to  Jury, 
who  were  asked  if  that  was  their  verdict, 
and  they  answered  that  it  was,  but  verdict 
was  not  transcribed  into  bound  minute  and 
order  book  until  after  Jury  had  been  dis- 
charged, such  procedings  are  regular  and 
strictly  in  conformity  with  requirements  of 
law.— People  v.  Smith,  69  Cal.  601,  608. 

6.  Sabatantlal  departure — A«  to  whca 
prejndlclal.  —  Any  substantial  departure 
from  mode  pointed  out  in  law  with  respect 
to  calling  names  of  Jurors  or  receiving  ver- 
dict is  not  reversible  error,  unless  it  be 
apparent  that  some  substantial  right  of 
defendant  is  prejudicially  affected  thereby. 
— People  V.  Gilbert,  67  Cal.   96,  101. 

T.  Same— Proceedings  not  In  atrict  con- 
formity with  this  section,  held  to  be  not 
such  departure  as  actually  prejudiced 
defendant  or  tended  to  his  prejudice  in 
respect  to  any  substantial  right. — People 
V.   Gilbert,  67  CaL  96,  98,   101. 
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DISCHARGE   OR   DETENTION   OF  DEFENDANT. 
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8.      Verdict  upon  plea  of  once  In  Jeopardy. 

— ^There  Is  no  error  In  failure  to  record 
verdict  upon  plea  of  former  conviction, 
former  acquittal,  and  once  in  Jeopardy  until 
after  dischargee  of  jury,  where  counsel  for 
defendant    waived    recording:    of    such    ver- 


dicts. Proceediner  Is  irregular,  but  require- 
ments of  above  section  as  to  manner  of 
declaring:  and  recording  verdict  having: 
been  complied  with,  irreg:ularity  is  without 
prejudice. — People  v.  Smklling:,  94  Cal.  112. 
119.   29  Pac.   421. 


§1166.  DEFENDANT,  WHEN  TO  BE  DISCHAROED  OR  DETAINED 
AFTER  ACQTTITTAL.  If  judgment  of  acquittal  is  given  on  a  general  verdict^ 
and  the  defendant  is  not  detained  for  any  other  legal  cause,  he  must  be  dis- 
charged as  soon  as  the  judgment  is  given,  except  where  the  acquittal  is  because 
of  a  variance  between  the  pleading  and  proof,  which  may  be  obviated  by  a  new 
indictment  or  information,  the  court  may  order  his  detention,  to  the  end  that 
a  new  indictment  or  information  may  be  preferred,  in  the  same  manner  and 
with  like  effect  as  provided  in  section  one  thousand  one  hundred  and  seventeen. 

History:  Enacted  February  14.  1872,  re-enactment  of  $  431  Criminal 
Practice  Act  1851.  Stats.  1851.  p.  259;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  25. 


DISPOSITION   OP  DEFENDANT   AFTER 

VERDICT—NEW  TRIAL— NEW 

INFORMATION. 

1.  Confltitutionality. 

2.  Dismissal  for  delay  of  trial  under  section 

1387,  post. 

3.  Invalid  verdict — New  trial  granted. 

4.  New     information— After     acquittal     for 

variance. 

5.  Same — Authority  of  court. 

6.  New  trial — At  instance   of   prosecution. 

7.  Power  of  court  to  order  new  information. 

8.  Same — Prior  to  trial. 

9.  Void  verdict  of  guilty— Discharge,  when. 

A*  to  acquittal  on  ground  of  varlaiicc, 
wken  JeopardTf  see,   ante,    S  1121   and   note. 

Aa  to  dlocharire  after  arrest  of  Jadsmeat, 
see,  post,  S  1188  and  note. 

As  to  dlfleharire  after  preliminary  exam- 
ination, see,  ante.   9  871  and  note. 

As  to  dlaeharipe  of  defendant  to  be  wlt- 
nern,  see,  ante,  SS  1099-1101. 

As  to  dlaekarse  upon  diamlaaal,  see,  post, 
S  1384  and  note. 

Aa  to  dlaeliarire  npon  habeaa  corpna,  see, 
post,   S9  1487,  1488  and  notes. 

Aa  to  diaeiianre  when  Judgment  reversed, 

see,   post,    S  1262   and   note. 

Aa  to  dlacharse  where  facts  do  not  con- 
stitute olfeniie,  see,  ante,  9  1117  and  note. 

Aa  to  Jeopardy,  see,  ante,   9  687  and  note. 

1.  Coniitltntlonallty.  —  Section  431  of 
Criminal  Practice  Act,  of  which  this  section 
is  substantial  re-enactment.  wa.s  held  not 
to  be  in  conflict  with  provision  of  consti- 
tution that  no  person  sliall  be  subject  to  be 
twice  put  in  Jeopardy  for  same  offense,  as 
it  would  be  contradiction,  in  terms,  to  say 
that  person  was  put  in  Jeopardy  by  indict- 
ment under  which  he  could  not  be  con- 
victed. This  was  doctrine  laid  down  in 
People  T.  McNealy,    17   Cal.   332,   335.     This 


case  was  subsequently,  since  enactment  of 
this  section,  and  subsequent  to  adoption  of 
present  constitution,  approved  in  People  v. 
Oreileus,   79  Cal.  178,   179,   181,   21   Pac.  724. 

2.  IHMmlasal  for  delay  of  trial  under  aee- 
tlon  1S87,  poat,  not  a  bar  to  a  future  prose- 
cution, under  a  new  information  for  the 
same  offense. — People  v.  Palasson,  14  Cal. 
App.  124.  in  Pac.  109. 

5.  Invalid  verdict.— New  trial  irrantod. — 

Upon  rendition  of  invalid  verdict  defend- 
ants are  not  entitled  to  be  dischargred,  but 
are  entitled  to  another  trial. — People  v. 
Bannister,  4  Cal.  Unrep.  333,  34  Pac.  710. 

4.  New  Information— After  acquittal  for 
▼arlance. — Where,  because  of  variance  be- 
tween information  chargring:  that  person 
assaulted  was  John  Carl,  and  evidence 
showed  that  person  was  John  Carlin,  Jury 
was  instructed  to  acquit,  held,  that  court 
mlRht  have  ordered  information  amended, 
and  furthermore,  that  district  attorney 
mi^ht  have  filed  new  information  without 
order  of  court. — People  v.  Allen.  61  Cal.  140. 

6.  Same^Authorlty  of  court. — Court  has 
authority  to  dismiss  action  and  to  direct 
resubmission  or  re-examlnatlon  of  charge, 
and  in  meantime  detain  defendant  in  cus- 
tody for  his  appearance  to  answer  new 
indictment  or  information,  where,  after 
verdict  of  acquittal  has  been  given,  vari- 
ance between  pleading  and  proof  exists, 
and  where  variance  may  be  obviated  by 
new  indictment  or  information. — People  v. 
Schmidt,    64    Cal.    260.    263,    30   Pac.    814. 

6.  New  trial  —  At  Inntance  of  pronecu- 
tlon. — Supreme  court  has  no  authority 
under  constitution  to  order  a  new  trial  of 
defendant  at  instance  of  prosecution  for 
mere  errors  in  ruling  of  court  during 
progress  of  trical  after  Jury  had  been 
charged  and  had  rendered  verdict  of  not 
guilty. — People  v.  Webb,  38  Cal.   467,  476. 

7.  Power  of  conrt  to  order  new  Infor- 
mation.— It  is  not  mandatory  upon  court, 
under  above  section,  to  direct  district  attor- 
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ney  in  matter,  nor  Is  power  to  cajise  new 
information  to  be  filed  exclusive  in  court. 
— People  V.  Ammerman,  118  Cal.  23.  27,  60 
Pac.  16. 

8.  Same  —  Prior  to  triaL  —  Although, 
under  above  section,  court  may  detain  de- 
fendant after  an  acquittal  on  g-round  of 
variance  so  that  new  information  may  be 
filed,  it  is  not  necessary  to  ro  througrh 
form  of  trial  and  acquittal,  where  court, 
before  trial,  can  clearly  see  from  inspection 
of  depositions  taken  before  magristrate  that 
trial  of  defendant  on  information  as  framed 


can  only  result  in  acquittal  on  grround  of 
variance,  and  may  therefore  order  informa- 
tion amended  previous  to  trial. — Ex  parte 
Nicholas,    91    Cal.    640.    643.    28    Pac.    47. 

9.  Void  verdict  of  amllty — DlMharse, 
when.  —  Where  Jury  renders  void  verdict, 
and  is  discharered  without  consent  of  de- 
fendant, defendant  should  be  discharged. — 
People  V.  Arnett,  129  Cal.  306.  308,  61  Pac. 
930;  People  v.  Terrill,  132  Cal.  497,  600.  64 
Pac.  894;  People  v.  Small,  1  CaL  App.  820, 
82  Pac.  87,  88. 


§  1166.  PBOCEEDINOS  UPON  OENERAL  VERDICT  OF  CONVICTION 
OR  A  SPECIAL  VERDICT.  If  a  general  verdict  is  rendered  against  the  defen- 
dant, or  a  special  verdict  is  given,  he  must  be  remanded,  if  in  custody,  or  if  on 
bail  he  may  be  committed  to  the  proper  officer  of  the  county  to  await  the  judg- 
ment of  the  court  upon  the  verdict.  When  committed  his  bail  is  exonerated, 
or  if  money  is  deposited  instead  of  bail  it  must  be  refunded  to  the  defendant. 

History:    Enacted  February  14,  1872,  re-enactment  of  $  432  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  259. 


1.  Orderinip  Into  custody. — On  conTiction 
of  felony,  other  than  for  capital  offense, 
it  is  in  discretion  of  court  to  order  defend- 
ant, when  on  ball,  into  custody  of  proper 
officer,  but  when  court  does  so  order  him 
into  custody,  order  Is  that  he  be  kept  by 
officer  until   Judgment   Is   pronounced;   and 


be  discretionary  with  court,  and  not  matter 
of  right  of  defendant. — Ex  parte  Brown,  68 
Cal.  176,  182,  6  Am.  Cr.  Rep.  65,  8  Pac.  829. 

As  to  Inqnlry  Into  sanity  before  trial  or 
after  oonTletlon«  see,  post,  S9  1367-1878  and 
notes. 

As  to  iBsanlty  as  defense,  see,  ante,  8  26 


If  there  be  any  admission   to  bail  it  must       and   note   Part  IV. 

§  1167.    OONTmUBD  INSANITY.    If  the  jury  render  a  verdict  of  acquittal 

on  the  ground  of  insanity,  the  court  may  order  a  jury  to  be  summoned  from 

the  jury-list  of  the  county,  to  inquire  whether  the  defendant  continues  to  be 

insane.     The  court  may  cause  the  same  witnesses  to  be  summoned  who  testified 

on  the  trial,  and  other  witnesses,  and  direct  the  district  attorney  to  conduct 

the  proceedings,  and  counsel  may  appear  for  the  defendant.    The  court  may 

direct  the  sheriff  to  take  the  defendant  and  retain  him  in  custody  until  the 

question  of  continuing  insanity  is  determined.     If  the  jury  find  the  defendant 

insane,  he  shall  be  committed  by  the  sheriff  to  the  state  insane  asylum.     If  the 

jury  find  the  defendant  sane,  he  shall  be  discharged. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  pp.  446,  447; 
amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1»  p.  488,  act  held  unconstitutional,  see  history,  §  5,  ante. 

§1168.  TEBM  OF  IMPRISONMENT  NOT  FIXED.  1(a).  Every  person 
convicted  of  a  public  offense,  for  which  public  offense  punishment  by  impHson* 
ment  in  any  reformatory  or  the  state  prison  is  now  prescribed  by  law,  if  suci 
convicted  person  shall  not  be  placed  on  probation,  a  new  trial  granted,  oi* 
imposing  of  sentence  suspended,  shall  be  sentenced  to  be  confined  in  the  state 
prison,  but  the  court  in  imposing  such  sentence  shall  not  fix  the  term  or  dura- 
tion of  the  period  of  imprisonment. 

2(b).  [Maximiim  and  minimum  term.]  It  is  hereby  made  the  dyJy  tt  thtr 
warden  of  the  state  prison  to  receive  such  person,  who  shall  be  conMned  unti) 
duly  released  as  provided  for  in  this  act ;  provided,  that  the  period  a'  auclt  cola- 
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finement  shall  not  exceed  the  maximum  or  be  less  than  the  minimum  term  of 
imprisonment  provided  by  law  for  the  public  offense  of  which  such  person  was 
convicted. 

3(c).  {Infonnation  furnished  state  board  of  prison  directors.]  It  shall  be 
the  duty  of  the  judge  before  whom  such  convicted  person  was  tried,  and  of  the 
district  attorney  conducting  the  prosecution,  to  obtain  and  with  the  commit- 
ment furnish  to  the  state  board  of  prison  directors  in  writing  all  information 
that  can  be  given  in  regard  to  the  career,  habits,  degree  of  education,  age, 
nativity,  nationality,  parentage,  and  previous  occupation,  of  such  convicted 
person,  together  with  a  statement  to  the  best  of  their  knowledge  as  to  whether 
such  person  was  industrious  or  not,  of  good  character  or  not,  the  nature  of  his 
associates  and  his  disposition. 

4(d).  [Length  of  term  after  expiration  of  minimum  term.]  The  governing 
authority  of  the  reformatory  or  prison  in  which  such  person  may  be  confined,  or 
any  board  or  commission  that  may  be  hereafter  given  authority  so  to  do,  shall 
determine  after  the  expiration  of  the  minimum  term  of  imprisonment  has 
expired,  what  length  of  time,  if  any,  such  person  shall  be  confined,  unless  the 
sentence  be  sooner  terminated  by  commutation  or  pardon  by  the  governor  of 
the  state;  and  if  it  be  determined  that  such  person  so  sentenced  be  released 
before  the  expiration  of  the  maximum  period  for  which  he  is  sentenced,  then 
such  person  shall  be  released  at  such  time  as  the  governing  board,  commission 
or  other  authority  may  determine. 

5(e) .  [Rules  and  regulations.]  The  state  board  of  prison  directors  shall  make 
all  necessary  rules  and  regulations  to  carry  out  the  provisions  of  this  act  not 
inconsistent  therewith,  and  may  provide  the  forms  of  all  documents  necessary 
therefor. 

6(f).  [Discharge  on  serving  maximum  punishment.]    Any  convicted  person 

undergoing  sentence  in  either  of  the  state  prisons  of  this  state,  not  sooner 

released  under  the  provisions  of  this  act  shall,  in  accordance  with  the  provisions 

of  existing  law  be  discharged  from  custody  on  serving  the  maximum  punish- 

ment  provided  by  law  for  the  offense  of  which  such  person  was  convicted. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  665:     In  effect  July  27,  1917. 

INDETERMINATE-SENTENCE  LAW.  9.  Unconstitutionality    of   indeterminate- 

L  UNOONSTiTimoNAL  AND  AGAINST  PuBUO  sentence  laws. 

Policy.  II.  Court  Holdings  Under  Act. 

IL  Court  Holdings  Under  Act.  lo,  li.  Act  not  retroactive— Purpose  mitiga- 

I.  Unconstitutional  and   Against   Public  *io°  of  punishment. 

Policy.  12.  Altruistic    purpose    of    indeterminate 

I-  3.  As  to  generally.  sentence. 

4.  Grounds  of  objection.  13.  Board  of  prison  directors— No  pardon- 

6.  Beasons    advanced    for    the  indeter-                      ing  power. 

m  i  n  a  t  e    sentence  —  The  judicial      14^  15.  Certainty  and  definiteness  of  indeter- 

parole.  minatc   sentence — For   maximum 

6.  Beddivation  and  recidivists.  period. 

7.  The  tripartite  genius  of  our  institu-  16.  Same — Parole  by  prison  board  uncon- 

tions.  stitutional. 

g^  Same — The  language  of  the  constitu-      17- 19.  Conditions     attached     to     penalties — 
tioiu  Legislative  power. 


Tit.  VII.  rh.  IV.l       indeterminate:    SENTENCES— UNCONSTITUTIONAL. 
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20-  22.  Const ituti Quality  of  indeterminate-sen- 
tence law. 

23.  Construction    of    section — As    not    re- 

pealing by  implication. 

24.  Same — Bigamy  not  within  purview. 

25.  Same — Purpose   of  section. 

26,27.  Credits   for   good   conduct. 

28-30.  Cruel  and  unusual  punishment — Not 
inflicted  by. 

31,32.  Dfelegfation  of  power — ^Legislative  or 
judicial — Not  made. 

33.  Same — Same — Keasoning  not  adequate. 

34,35.  Same — Same — Public  officers  and  of- 
ficial acts  and  duties. 

36-  41.  Same — Same — ^Ministerial  acts  may  be 
created  and  delegated  to  a  person 
or  board. 

42.  Same — Same — Power  of  legislature  is 

delegated. 

43.  Definite   term   of   imprisonment   fixed 

by  judge. 

44.  Determinate     sentence — ^Properly    im- 

posed, when. 

45.  Discretion  of  board  of  prison  directors. 

46.  Due  process  of  law — Not  infringed  by 

indeterminate    sentence. 

47.  Expiration  of  minimum  term. 

48.  Ex  post  facto  as  to  prior  crime — Void 

sentence. 

49.  Erroneous   sentence — Modified   on  ap- 

peal. 

50.  Same — ^Bight  to  new  trial. 

51.  Error  of  court  in  reading  section  in 

instruction — Correction. 

52, 53.  Fixing  term  of  imprisonment — Not 
necessary. 

54.  Same — ^Judge    without    power    to    fix 
term  of  imprisonment. 

65.  Judicial   power — Not   given   to  board 
of  prison  directors. 

56.  Judgment  of  sentence — Sufficiency  of. 

57,58.  Language  of  indeterminate-sentence 
law — May  be  read  into  judgment. 

59^60.  Manslaughter — Sentence  from  one  to 
ten  years  erroneous. 

61.  Maximum     term     of     imprisonment — 

Being  fixed  by  statute,  trial  judge 
without  power. 

62.  Same — Erroneously  imposed  —  Modifi- 

cation. 
63,64.  Same — ^Reformatories,  sentence  to. 

65.  Prior  conviction — Effect  of  code  pro- 

vision respecting. 

66.  Bobberv — Indeterminate-sentence     law 

applicable  to. 

1«  As  to  ipenemlly.— The  above  section 
has  been  declared  to  be  constitutional  by 
our  supreme  court  as  will  be  hereafter 
pointed  out  (see  pars.  20-22,  this  note);  but 
that  does  not  make  It  constitutional.  A 
court  decision  is  not  law,  but  merely  evi- 
dez>ce  of  or  an  application  of  the  law.  This 
eternal  principle  was  first  declared  In  this 
country  by  Mr.  Justice  Story,  at  the  Janu- 


ary term  of  the  supreme  court  of  the 
United  States,  1842,  In  the  case  of  Swift 
V.  Tyson,  41  U.  S.  (16  Pet.)  1,  19,  10  L.  ed. 
865,  871,  and  has  ever  since  been  approved 
and  followed  by  the  courts  In  the  various 
Jurisdictions.  See,  among:  other  cases:  Cole- 
man V.  Newby,  7  Kan.  92;  Lycomingr  Fire 
Ins.  Co.  V.  Wrlgrht.  60  Vt  628,  12  AO.  108; 
Phelps  V.  Steamship  City  of  Panama,  1 
Wash.  Tr.  523;  Town  of  Weston  v.  Ralston, 
48  W.  Va.  189,  86  S.  B.  454;  Ex  parte  War- 
den, 1  N.  Y.  Lieff.  Obs.  58,  Fed.  Cas.  No. 
17,027. 

2.  The  fundamental  principle  Is  not 
changred  by  the  fact  that  it  has  been  held 
that  the  court  decisions  of  the  highest 
appellate  court  within  the  state  are  as 
obligratory  within  the  state  as  the  statutes 
of  the  state  (In  re  Barry,  42  Fed.  113,  132, 
affirmed  in  Barry  v.  Mercein,  46  U.  S.  (5 
How.)  103,  119.  120.  18  K  ed.  70,  77);  If 
the  statute  of  the  state  Is  violative  of  the 
constitution  it  is  without  obligatory  force; 
and  the  sanjie  is  true  of  a  decision  of  the 
court  relative  to  that  statute,  or  to  any 
other  matter. 

3.  There  is  more  truth  than  poetry  in 
our  Mid-western  poetess'  lines,  when  she 
declares  that 

No  question  is  ever  settled 
Until  it  is  settled  right; 

and  no  decision  of  a  court  can  stand  which 
does  not  follow  the  canons  of  construc- 
tion, apply  the  fundamental  laws  of  the 
English  language,  give  to  plain  English 
words  their  unquestioned  force  and  mean- 
ing, and  conform  to  the  genius  of  the 
fundamental  law  establishing  our  institu- 
tions. These  things  can  not  be  overcome 
by  a  mere  court  decision.  The  genius  of 
our  Institutions  is  fixed  by  the  fundamen- 
tal law,  which  is  superior  to  all  courts  and 
by  which  the  courts  themselves  exist  and 
from  which  they  derive  their  powers, — ^and 
which  court  decisions  can  not  change.  The 
right  to  change  the  fundamental  law  upon 
which  our  state  government  rests  is  re- 
served to  the  people  themselves,  and  the 
people,  only,  can  accomplish  such  a  change. 
Neither  the  legislative  department,  by  any 
law  they  may  enact,  nor  the  judicial  de- 
partmentt  by  any  decision  they  may  make, 
can  effect  a  change  in  the  fundamental 
law  of  the  state  to  conform  it  to  a  pre- 
vailing fad,  sentimentalism,  pseudo-philos- 
ophy, or  false  ethics. 

4.  Gronnda  of  objeetloii. — The  above  sec- 
tion is  open  to  the  objection: 

1.  That  it  Is  a  delegation  of  the  duty 
and  power  of  the  legislature  to  prescribe 
the  punishment  for  the  violation  of  the 
penal  laws  of  the  state. 

2.  That  it  is  an  invasion  of  the  province 
of  the  judicial  department  to  determine  and 
fix,  under  the  provisions  of  the  legislature, 
the  term  of  imprisonment  to  which  a  con- 
victed person  shall  be  subjected. 

8.  That  the  act  of  the  prison  board  In 
determining  what  period,  if  any.  the  pris- 
oner shall  serve  beyond  the  minimum  term* 
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constitutes  In  law  and  in  fact  a  pardon, 
whatever  the  Jugglery  of  words,  and  con- 
Jtitutes  a  power  and  prerogative  which 
can   not  be   conferred  upon   that  board. 

4.  That  the  section  violates  the  inhibi- 
tion of  the  constitution  in  that  it  seeks 
to  take  from  the  governor  powers  and 
prerogatives  conferred  by  the  constitution 
upon  and  distributed  to  him,  apd  to  confer 
that  power  and  prerogative  upon  a  prison 
botird,  a  body  unknown  to  the  constitution. 

5.  That  the  section  is  against  sound 
public  policy.  There  are  those  who  main- 
tain, and  not  without  plausibility,  that 
the  above  section  and  section  1203,  as  ad- 
ministered, are  largely  responsible  for  the 
unprecedented  crime- wave  sweeping  over 
the  country.  See  55  American  Law  Review, 
p.  512,  July- August,  1921,  Article  No.  8. 

5.  ReasoiM  a4T«iiced  for  Indeteratliiate 
•entence    and    the    Judicial    paroles    is    the 

reformation  of  the  erring  and  returning  the 
offender  to  the  peaceful  paths  of  a  law- 
abiding  citisen,  on  the  theory  that  no 
healthy-minded  person  commits  crime,  ergo 
the  criminal  is  "mentally  sick"  and  is  to 
be  mentally  cured,  not  physically  punished. 
This  attitude  is  assumed  and  contention 
made  in  utter  ignorance  of  or  in  total  dis- 
regard of  the  nature  and  history  of  man 
in  the  past  and  in  the  present.  Such  a 
theory  might  And  justification  in  Heaven, 
but  not  in  sin-cursed  earth.  It  must  al- 
ways be  borne  in  mind,  in  dealing  with 
these  matters,  that  we  are  not  civilized  and 
Christian  in  truth,  but  in  name  only.  There 
are  many  fully  civilized  and  law-abiding, 
and  also  many  sterling  Christian  men  and 
women  in  the  land;  but  there  Is  also  a 
large,  far  too  large,  class  among  us  who 
are  neither  "civilized'*  nor  Christian.  The 
predatory  class  and  the  "underworld,"  Irre- 
claimable criminals,  who  must  be  dealt 
with  as  such  to  keep  them  within  the 
bounds  of  the  law;  whose  punishment  for 
their  infractions  of  the  law  must  be  sure, 
swift,  and  certain. — See  California  Court's 
View,  par.   12,   this  note. 

6.  Recldlvatlon  and  recldlrlsts. — A  re- 
lapse and  fall  again  into  crime  and  the 
"habitual  criminal" — we  are  bound  to  have 
in  our  midst  for  all  time,  to  a  greater  or 
less  extent,  and  it  is  the  part  of  wisdom 
and  justice  to  the  peaceful  and  law-abiding 
citizens  to  face  the  facts  as  they  are,  and 
treat  the  evil  in  a  manner  which  will  tend 
to  reduce  it  to  a  minimum,  and  not  in  a 
manner  to  encourage  and  foster  the  malady. 
The  recidivist  Is  now  universally  known  to 
exist  In  all  civilized  countries  as  one  who 
has  adopted  wrong-doing  and  law-breaking 
as  a  profession.  His  persistency  is  cease- 
less, his  reformation  hopeless,  and  the  evil 
of  his  presence  is  inextinguishable  by  the 
ordinary  methods  of  combating  crime, — to 
say  nothing  of  foolish  "fads"  as  con- 
tagious, seemingly,  as  fashions  with 
women.  Our  entire  country  Is  overrun  by 
these  undesirable  and  predatory  characters, 
and  their  number  and  boldness  seem  to  be 


increasing  daily.  Penal  justice,  as  now 
sought  to  be  administered,  is  unavailing, 
and  is  little  better  than  an  automatic 
machine  which  draws  in  a  vast  number 
within  its  wheels  and  casts  them  out  again 
practically  unchanged  in  character — ^and 
always  Inadequately  punished — to  qualify 
again  for  the  ineffective  treatment.  It  is 
high  time  that  there  was  a  harking  back 
by  the  courts  to  the  fundamental  law  of 
the  land,  and  an  adherence  to  the  constitu- 
tion in  letter  and  In  spirit.  See  56  Amer- 
ican Law  Review,  p.  612,  July-August.  1921, 
Article  No.  8. 

7.  Tke  tripartite  Benlwi  •€  mup  Inatt- 
tutlona  is  firmly  established  by  the  funda- 
mental law  of  the  state,  and  the  designation 
and  distribution  of  duties,  functions,  pow- 
ers, and  prerogatives  made  in  and  by  the 
state  constitution  can  not  be  changed  or 
modified  except  by  act  of  the  people  them- 
selves in  the  manner  prescribed  in  the 
constitution.  One  department  of  the  tri- 
partite government  can  not  be  infringed 
upon  or  invaded  by  either  of  the  other  de- 
partments of  government  or  by  the  ofilcers 
or  persons  or  bodies  exercising  the  powers 
and  discharging  the  functions  of  such  other 
departments  of  government.  The  duties, 
functions,  powers,  and  prerogatives  desig- 
nated and  distributed  to  one  department 
can  not  be  exercised  and  discharged,  or 
abridged  and  infringed,  by  another  or  other 
departments  of  government.  And  any  stat- 
ute passed  by  the  legislative  department 
which  seeks  to  transfer  any  of  the  duties, 
functions,  powers,  or  prerogatives  apper- 
taining to  one  department  under  the 
constitution  to  another  department  of 
government,  or  to  the  ofRcers,  persons  or 
bodies  of  another  department  of  the  gov- 
ernment, or  to  a  body  of  persons  unknown 
to  the  constitution,  is  plainly  unconstitu- 
tional. For  these  reasons  the  above  section 
is  absolutely  and  unqualifiedly  unconstitu- 
tional on  several  grounds.  The  fundamental 
principle  involved,  from  another  angle,  and 
dealing  with  another  section  of  the  Penal 
Code,  is  fully  discussed  in  The  Constitu- 
tional Review  for  July,  1921,  vol.  V,  pp.  131 
et  seq.,  and  The  Lawyer  and  Banker,  vol. 
XIV.   pp.    320-336,   Sept.-Oct.  No.,   1921. 

8.  Same-— The  laniniaic^  of  tlie  conatttn- 
tloB  Of  the  state  (articles  III,  VII,  1  Hen- 
ning's  General  Laws  (3d  ed.),  pp.  xxxv-lvi), 
— in  designating  and  distributing  the  vari- 
ous sovereign  powers  of  government,  and 
In  specifying  the  respective  duties,  func- 
tions, powers  and  prerogatives  of  the 
various  departments  of  the  state  govern- 
ment,— is  plain,  straightforward,  and  not 
susceptible  of  doubt  or  confusion  in  the 
mind  of  any  person  trained  to  legal  analy- 
sis. The  individual  duties,  functions,  pow- 
ers and  prerogatives  of  each  individual 
department  of  government  are  clearly 
enumerated  and  plainly  designated  as  dis- 
tributed to  the  respective  and  appropriate 
departments.  Any  statute  of  the  legislative 
department  of  government  interfering  in 
any  manner  with  the  constitutional  distri- 
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bution     to     the     different     departments     of       individual   case,    in    depriving    tlie    prisoner 


grovernment  of  their  respective  duties, 
functions,  powers  and  prerogratives,  is 
unconstitutional  Any  decision  of  the 
Judicial  department  which,  by  forced  con- 
struction and  violation  of  the  canons  of 
interpretation,  disregard  of  the  fundamen- 
tal laws  of  the  English  langruagre.  distor- 
tion of  the  plain  meaning  of  well-known 
Engrlish  words  or  disregarding:  their  plain 
•  import,  seeks  to  render  valid  and  binding 
such  unconstitutional  statute,  is  not  sound 
law  on  fundamental  principle  and  can  not 
endure — or  constitutional  grovernment  must 
cease  to  endure.  It  is  not  for  Judges  to 
set  up  their  ideas  and  opinions,  or  the 
ideas  and  opinions  of  others  not  charged 
by  the  people  with  the  function  of  admin- 
istering the  laws,  as  to  what  is  the  better 
theory  of  government  and  the  better  policy 
in  practice  for  the  benefit  of  the  people  of 
the  state,  or  of  any  class  of  them,  and  to 
seek  to  enforce  those  ideas  and  opinions 
In  contravention 'of  the  fundamental  law 
by  court  decision.  There  Is  manifest  at 
this  time  too  great  a  disposition  to  forsake 
the  old  and  the  proven  for  the  new  and 
the  unproven,  to  break  away  from  the 
wholesome  ideals  and  splendid  traditions 
of  our  country  and  institutions,  ignore  the 
fundamental  law,  substitute  individual 
opinion  and  Judgment  for  the  organic  law 
of  the  land,  or  in  contravention  of  the 
organic  law;  e.  g.  as  when  the  supremu 
court  of  the  United  States,  by  "construc- 
tion," read  Into  the  Anti-Trust  Act  the 
word  "reasonable,"  which  not  only  was  not 
there  corporeally  or  in  spirit,  but  which 
congress  had  then  recently  on  two  occa- 
sions, by  positive  act.  refused  to  incorporate 
into  that  statute. — See  United  States  v. 
American  Tobacco  Co.,  221  U.  S.  106.  177, 
55  L*.  ed.   663,  693,   81   Sup.   Ct.  Rep.   632. 

9.  UncoBstltiitloBallty  of  IndetermlBate 
Mentence  lawn  has  been  declared  in  a  num- 
ber of  well-considered  cases.  We  will  not 
endeavor  to  exhaust  the  list,  but  be  content 
with  citation  of  some. — See  Peopl-e  v.  Cum- 
mings.  88  Mich.  256,  14  L.  R.  A.  285;  In  re 
Lorkowski,  94  Mo.  App.  634,  68  S.  W.  610; 
State  ez  rel.  Attorney-General  v.  Peters, 
43  Ohio  St.  329,  4  N.  E.  81;  In  re  Ridley, 
3  Okla.  Or.  Rep.  366.  26  L.  R.  A.  (N.  S.) 
110,  106  Pac.  649;  In  re  Conditional  Dis- 
charge of  Convicts,  73  Vt.  414,  66  L.  R.  A. 
668,   51  AU.  10. 

II.     COURT    HOLDINGS    UNDER    ACT. 

IOl  Aet  not  retronctive— -Parpose  mltl- 
gmtlon  of  pniftlahmeBt. — "It  is  generally 
recognized  by  the  courts  and  modern 
penologists  that  the  purpose  of  the  inde- 
terminate-sentence law.  like  other  modern 
laws  in  relation  to  the  administration  of 
the  criminal  law,  is  to  mitigate  the  punish- 
ment which  would  otherwise  be  imposed 
upon  the  ofFender.  ...  If  the  purpose  of  the 
law  is  to  mitigate  the  punishment,  the  law 
is  not  ez  post  facto,  unless  it  can  clearly 
be  seen  that,  notwithstanding  the  benefi- 
cence   of    the    law,    it    may    result.    In    the 


of  some  well-defined  right." — In  re  Lee, 
177  Cal.  690,  171  Pac.  958;  Davis  v.  State, 
152  Ind.  84,   61  N.  E.   928. 

An  to  hoii«-  far  ez  post  facto  penaltlen  are 
conNtitntlonal,  see  8  Kerr's  Wharton  on 
Criminal  Procedure   (10th   ed.),   9  1891. 

11.  An  act  which  mitigates  the  penalty, 
though  passed  after  the  commission  of  the 
ofTense,  is  not  objectionable  as  an  ex  post 
facto  law. — Ind.  Hicks,  v.  State,  150  Ind. 
293.  50  N.  E.  27.  Mnsn.  Com.  v.  Wyman, 
66  Mass.  (12  Cush.)  237;  Com.  v.  Gardner, 
77  Mass.  (11  Gray)  438;  Dolan  v.  Thomas, 
94  Mass.  (12  Allen)  421;  Murphy  v.  Com.. 
172  Mass.  264.  269,  70  Am.  St.  Rep.  266.  271, 
43  L.  R.  A.  154.  157,  52  N.  E.  506.  N.  Y. 
People  Vv  Hayes,  140  N.  Y.  484,  37  Am.  St. 
Rep.  572.  23  L.  R.  A.  830,  85  N.  E.  951.  Pa. 
Com.  V.  Klack.  239  Pa.  St.  533,  642,  87  Atl. 
61. 

12.  Altmlntic  pnrpone  of  Indeterminate 
sentence  is  to  "reform"  the  convict,  not  to 
redress  the  wrong  committed  by  him,  or 
to  vindicate  the  law;  to  mitigate  the  pun- 
ishment that  would  otherwise  be  inflicted 
in  punishment  for  his  wrong-doing;  to 
make  the  punishment  fit  the  criminal, 
rather  than  the  crime,  in  the  vain  hope 
thereby  to  put  before  the  prisoner  "great 
incentive  to  well-doing  in  order  that  his 
will  to  do  well  may  be  strengthened  and 
confirmed  by  the  habit  of  well-doing;  in- 
stead of  trying  to  break  the  will  of  the 
ofTender  and  make  him  submissive,  to 
strengthen  his  will  to  do  right  and  lessen 
his  temptation  to  do  wrong." — In  re  Lee, 
177   Cal.    690,    171    Pac.    968. 

13.  Board  of  priaon  dircctom— No  par- 
doning power.  —  "No  power  to  pardon  is 
given  by  the  indeterminate-sentence  law 
to  the  board  of  parole." — State  v.  Perkins. 
143  Iowa  55,  20  Ann  Cas.  1217.  21  L.  R.  A. 
(N.  S.)   931.  120  N.  W.  62. 

14.  CertalntT  and  dcflnltencas  of  Inde- 
terminate   aentence— For   maxlmnm    period. 

— "It  has  been  uniformly  held  that  the  in- 
determinate sentence  is.  in  legal  effect,  a 
sentence  for  the  maximum  term,"  and  not 
for  the  minimum  or  intermediate  term. 
"It  is  on  this  basis  that  such  sentences 
have  been  held  to  be  certain  and  definite, 
and  therefore  not  void  for  uncertainty." — 
In  re  Lee,  177  Cal.  690.  171  Pac.  958.  111. 
See  People  ex  rel.  Bradley  v.  Illinois  State 
Reformatory,  148  111.  413,  32  L.  R.  A.  139, 
36  N.  E.  76.  Ind.  Miller  v.  State,  149  Ind. 
607,  40  L.  R.  A.  109,  49  N.  E.  894.  Iowa. 
State  V.  Perkins,  143  Iowa  66,  20  Ann.  Cas. 
1217,  21  L.  R.  A.  (N.  S.)  931,  120  N.  W.  62. 
Kan.  State  v.  Page,  60  Kan.  667,  57  Pac. 
614;  State  v.  Tyree,  70  Kan.  203,  3  Ann.  Cas. 
1020.  78  Pac.  625.  Mass.  Com.  v.  Brown,  167 
Mass.  144,  46  N.  E.  1;  Oliver  v.  Oliver,  169 
Mass.  692,  48  N.  E.  843;  Murphy  v.  Co..  172 
Mass.  264.  70  Am.  St.  Rep.  266,  43  L.  R.  A. 
164.  52  N.  E.  606.  Ohio.  State  ex  rel.  Attor-  ( 
ney-General  v.  Peters,  43  Ohio  St.  629.  4  ) 
N.  E.  81.  Pa.  Com.  v.  Klack,  239  Pa.  St. 
533,  542,  87  Atl.  61.     Tenn.  Woods  v.  State, 
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130  Tenn.  100,  L.  R.  A.  1915F  631,  169  S.  W. 
658.  Tt.  In  re  Conditional  Dischargee  of 
Convicts,  78  Vt.  414,  66  L.  R.  A.  668,  61  AU. 
10.    See,  also,  pars.  64,  67,  68,  this  note. 

16.  It  is  conceded  that  the  term  is  cer- 
tain and  definite  for  the  maximum  term, 
whether  that  be  the  maximum  term  named 
by  the  Judgre  in  the  Judgement  and  sentence 
or  that  fixed  by  the  statute  as  a  punish- 
ment for  the  offense  committed,  and  belnR 
fixed  and  determined  the  prisoner  must 
serve  that  term  in  full,  with  such  credits 
(see  pars.  14,  26,  27,  this  note)  as  he  is  en- 
titled to  for  grood  behavior  only;  and  can  be 
dlschargeed  or  paroled  by  act  of  the  gov- 
ernor only;  any  statute  attemptinir  to  con- 
fer that  power  upon  another  person  or  body 
is  plainly  unconstitutional  under  a  proper 
and  intelligrent  construction  of  the  pro- 
visions of  the  constitution,  where  those 
provisions  are  administered  as  written  and 
the  opinion  of  the  individual  is  not  set 
up  agrainst  the  fundamental  law  as  to  what 
the  provision  should  be.  The  decisions  do 
not  square  with  legral  requirements  and 
sound  principle,  and  many  of  them  are 
self-contradictory  in  terms.  See  pars.  33-41, 
this  note. 

16.  Same— Parole  by  prison  board  nn- 
constitntlonal,  if  the  sentence  is  definite 
and  certain  and  for  a  fixed  time.  The 
prison  directors,  or  board  of  parole,*  or 
other  body  provided  by  statute,  are  not 
griven  the  power  of  pardon,  and  can  not 
be  gfiven  the  power  of  pardon,  by  the  in- 
determinate-sentence law  (see  par.  13,  this 
note);  the  utmost  that  they  can  do,  or  can 
be  constitutionally  authorized  to  do,  is  to 
recommend  the  prisoner  to  the  governor 
for  pardon. — ^Woods  v.  State,  130  Tenn.  100, 
113  L..  R.  A.  1916F,  631,  169  S.  W.  568.  See 
Murphy  ▼.  Com.,  172  Mass.  264,  267.  70  Am. 
St.  Rep.  266,  269,  43  L.  R.  A.  164.  166,  62 
N.   E.   606. 

17.  Conditions  attached  to  penalties— 
Leipiiiiative  power. — "It  is  undoubtedly  true 
that  the  sole  power  to  provide  for  the  pun- 
ishment of  offenders  belongrs  to  the  legrisla- 
ture.  It  alone  has  the  power  to  define 
offenses  and  affix  punishments.  Its  author- 
ity in  these  respects  is  supreme.  Courts 
are  empowered  only  to  ascertain  whether 
an  offense  has  been  committed,  and,  if  so, 
to  assess  punishment,  within  the  terms  of 
the  law,  for  its  commission."  —  State  v. 
Page,  60  Kan.  667,  67  Pac.  614. 

18.  "It  can  not  be  doubted  that  the  legris- 
lature,  in  virtue  of  its  exclusive,  and 
sovereigrn  authority  over  such  matters,  may 
affix  conditions  to  the  punishment  it  or- 
dains, and,  among:  other  thlngrs,  may  set  a 
limit  to  its  duration,  terminable  upon  con- 
ditions. To  these  conditions  the  courts,  in 
assigrning:  punishment,  must  conform.  Into 
every  sentence  on  conviction  the  terms  and 
conditions,  which  beforehand  the  legrisla- 
ture  had  prescribed,  enter  as  much  as 
though  they  were  written  into  and  made 
a  formal  part  of  the  record  of  sentence." — 
State  V.  Page,  60  Kan.  667,  67  Pac.  614.    See 


Miller  v.  State,  149  Ind.  607,  40  U  R.  A.  109, 
49   N.   R    894. 

19.  These  general  propositions  of  funda- 
mental law  regarding  the  sovereign  power 
of  the  legislature  to  aflix  penalties  to 
crimes  defined  and  denounced,  will  be  ques- 
tioned by  none;  neither  will  it  be  ques- 
tioned that  the  legislature  may  also  affix 
conditions  to  the  punishments  prescribed 
which  will  lessen  the  term  or  ameliorate 
the  punishment.  But  these  "conditions" 
must  be  positive  quantities  ascertained  and 
fixed  by  the  legislature  itself,  and  not  dele- 
gated to  another  person  or  body  to  fix  and 
determine.  The  legislature  can  not  confer 
upon  another  person  or  body  of  persons  the 
exercise  of  the  discretion  which  the  con- 
stitution has  vested  in  the  legislature 
itself.  The  great  trouble  with  all  the  in- 
determinate-sentence statutes  is  that  they 
are  shadowy  and  not  definite,  delegate  to 
others  the  discretion  which  the  legislature 
should  exercise  in  definite  manner  In  posi-* 
tive  law  and  not  by  way  -of  suggestion  and 
recommendation.  The  gracious  power  to 
acquit  and  release  from  the  pains  and  pen- 
alties of  a  sentence  pronounced,  conferred 
by  indeterminate-sentence  statutes,  is  not 
"assimilated  to  the  pardoning  power,"  as 
some  of  the  cases  confess  (State  v.  Page. 
60  Kan.  667,  67  Pac.  614).  it  is  the  genuine 
pardoning  power,  which  the  constitution 
says  shall  be  exercised  by  the  executive 
alone.  No  amount  of  sophistry  will  relieve 
the  situation.  The  indeterminate  sentence 
is  admitted  on  all  hands  to  be  "certain  and 
definite  for  the  maximum  term,"  and  being 
such,  nothing  but  a  pardon,  complete  or 
partial,  can  relieve  the  convicted  person 
from  the  whole,  or  any  fraction  thereof. 
Another  objection  to  these  statutes  is  that 
they  put  into  the  hands  of  men  and  boards 
unknown  to  the  constitution  sovereign 
executive  powers,  and  lay  them  open  to 
abuse  by  ignorant  and  irresponsible  per- 
sons, probably  appointed  to  pay  a  "political 
debt."  not  responsible  to  the  people;  and 
also  open,  to  abuse  by  corrupt  and  corrupt- 
ing infiuences. 

20.  Constltationality  of  Indetennlnate- 
•entenee  law  has  been  upheld  in  California 
and  elsewhere. — See  In  re  Lee,  177  Cal.  690, 
171  Pac.  958;  People  v.  Lee,  36  Cal.  App.  328. 
384,  172  Pac.  158  (assumed,  not  decided); 
People  V.  Razo,  —  Cal.  App.  — ,  184  Pac.  881; 
People  V.  Joyce,  246  111.  124,  92  N.  E.  607; 
Miller  V.  State,  149  Ind.  607,  40  L.  R.  A. 
169.  49  N.  E.  894;  State  v.  Duff.  144  Iowa 
142.  122  N.  W.  829;  Wilson  v.  Com..  141  Ky. 
341,  132  S.  W.  557;  In  re  Marlow,  76  N.  J.  L. 
400,  68  Atl.  171;  Com.  ex  rel.  Bates  v.  Mc- 
Kenty.  52  Pa.  Super.  Ct.  Rep.  332,  followed 
In  Com.  V.  Kalclc,  239  Pa.  St.  633,  637,  87 
Atl.    61. 

21.  "If  the  constitutionality  of  the  stat- 
ute is  a  question  properly  presented  to  the 
court  for  determination,  the  court's  duty 
is  plain.  But,  until  the  question  is  so 
raised,  we  think  the  statute  should  be 
obeyed.     We  need   say   no   more  about   the 
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constitutional  aspect  of  the  case." — State 
v.  Perkins,  143  Iowa  66,  20  Ann.  Cas.  1217, 
21  Im  R.  a.    (N.  S.)  931,  120  N.  W.  62. 

22.  The  processes  In  the  reasoning  by 
which  the  conclusion  of  the  constitutional- 
ity is  arrived  at  is  neither  logrlcal  nor  con- 
sistent within  Itself,  the  very  langruagre  used 
— and  all  the  decisions  follow  one  formula 
as  to  lanffuagre — of  Itself  shows  that  an 
erroneous  conclusion  is  reached. — See  pars. 
81-42,  this  note. 


Conjitnietlott  of  flection— Aji  not  re- 
peallM^  by  Implfeatloii  sections  12  and  13, 
ante,  and  1688,  post,  as  to  a  person  grullty 
of  the  commission  of  a  felony  prior  to  the 
passasTO  of  the  above  section,  and  that  if 
he  were  ffiven  an  indeterminate  sentence 
under  the  provisions  of  the  above  section 
which,  as  to  him  would  be  grivlng:  the  stat- 
ute a  retroactive  effect,  he  could  be  lesrally 
•sentenced  under  sections  12,  13  and  1688. — 
Ex  parte  Lee,  177  Cal.  690,  171  Pac.  968. 

24.  Same— Bigamy  does  not  come  within 
the  pervlew  of  the  indeterminate-sentence 
law  of  Indiana. — ^Hicks  v.  State,  160  Ind. 
293,  6  N.  E.  27. 

25.  Same— Pnrpooe  of  sectlott  to  take 
from  trial  Judg^e  the  discretion  of  flxlng 
definitely  the  term  of  imprisc.iment,  and  to 
vest  that  discretion  in  the  state  prison 
board  within  the  limits  prescribed  by  the 
Criminal  Code. — People  v.  Gonzales,  36  Cal. 
App.  782,  173  Pac.  407. 

29,  Credit*  for  mood  condnet,  provided 
by  section  1688,  post,  enters  into  every 
Judgement  and  sentence  for  crime  committed, 
the  same  as  if  written  in  such  Judgement, 
and,  therefore,  by  the  very  langruage  of  the 
Judgement,  the  date  of  the  expiration  of 
sentence  is  determined,  dependent  upon 
uniform  Rood  conduct  and  credits  earned. 
— Woodward  v.  Murdock,  124  Ind.  439,  24 
N.  E.  1047. 

Reduction  of  piiaoncr's  term  by  allowance 
for  Kood  behavior. — See,  post,  §1688  and 
note;  34  1m  R.  A.   609-612. 

27.  Where  the  effect  of  existing^  law  is 
such  that  the  grood  conduct  of  the  prisoner 
ea^ns  credits  by  which  the  term  of  impris- 
onment is  shortened,  and  grives  to  him  a 
rigrht  of  dischargee  at  the  expiration  of  the 
shortened  term,  a  subsequent  statute  which 
has  the  effect  of  taking?  away  the  rip^ht  to 
deductions  for  ffood  conduct,  or  which  in- 
terferes with  it  to  the  disadvantagre  of 
the  convict,  and  lengrthens,  or  may  lengrthen 
his  term  of  imprisonment,  is  ex  post  facto 
and  invalid  as  to  such  convict. — Murphy  v. 
Com.,  172  Mass.  264,  70  Am.  St.  Rep.  266, 
4S  L.  R.  A.  164,  62  N.  E.  606. 

28.  Croel  and  nnnanal  pnnlaliment— -Not 
Inflicted  by  an  indeterminate  sentence, 
which  is  not  more  than  the  maximum  nor 
less  than  the  minimum  penalty  af- 
fixed by  the  law  for  the  offense  of  which 
the  prisoner  is  convicted. — ^In  re  Henry,  16 
Idaho  766,  21  L.  R.  A.  (N.  S.)  207,  99  Pac. 
1064;  People  v.  Illinois  State  Reformatory, 
148  111.   418,   23  L.   R.   A.   139,   36   N.    B.   76; 


Miller  v.  State,  149  Ind.  607,  40  U  R.  A.  109, 
49  N.  E.  89^;  State  ex  rel.  Schulman  v. 
Phillips,   73   Minn.    77,    76   N.   W.    1029. 

29.  A  distinction  in  this  regard  is  drawn 
between  state  prisons  and  reformatories  in 
that  the  necessary  restraint  in  the  latter  Is 
not  punitory,  but  parental,  in  its  character. 
— State  V.  Brown,  60  Minn.  363,  86  Am.  St. 
Rep.  661,  62  N.  W.  935;  State  ex  rel.  Schul- 
man V.  Phillips,  73  Minn.  77,  76  N.  W.  1029. 

See,  also,  notes  66  Am.  Rep.  462;  36  Am. 
St.  Rep.  666. 

30.  "Frequent  attempts  have  been  made 
in  this  court  to  reverse  Judgrments  in  crim- 
inal cases  because  the  punishment  adjudg^ed 
was  cruel  and  excessive;  but  it  has  been 
invariably  held  that,  no  matter  how  harsh 
and  severe  it  migrht  seem  to  this  court,  yet, 
if  it  is  within  the  limits  prescribed  by 
statute,  for  the  punishment  of  such  crimes, 
this  court  could  not  interfere  nor  reverse 
the  Judgrment." — ^Miller  v.  State,  149  Ind. 
607,  40  L.  R.  A.  109,  49  N.  E.  894,  citingr 
McLaugrhlin  v.  State,  46  Ind.  838;  McCulley 
V.  State,  62  Ind.  428;  Ledgerwood  v.  State, 
134  Ind.  81,  91,  33  N.  E.  631;  Scherry  v. 
State,  149  Ind.  684,  39  N.  E.  936,  47  N.  E. 
468;  Shields  v.  State,  149  Ind.  396,  49  N.  E. 
361.  • 

31.  Dclegratlon  of  poweiS— >Lcirl*la€ivc  or 
Judicial— Not  made  by  the  indeterminate- 
sentence  law.  "The  actual  carrying:  out  of 
the  sentence  and  the  application  of  the 
various  provisions  for  ameliorating:  the 
same  are  administrative  In  character,  and 
properly  exercised  by  an  administrative 
body."— In  re  Lee,  177  Cal.  690,  171  Pac. 
968. 

32.  "The  powers  conferred  on  the  board 
of  prison  commissioners  is  not  Judicial  in 
their  nature,  but  only  admlntotratlvc.'' — 
Wood  V.  State,  130  Tenn.  100,  L,  R.  A. 
1916P  631,   638,   169  S.  W.   668. 

33.  Same— Same— Reasoning:  not  ade- 
qnatc  to  the  opinion  announced  upholding: 
the  constitutionality,  and  the  admissions 
made  in  the  opinions  so  holding:  in  and 
of  themselves  shatter  the  Judicial  arg:u- 
ment  and  overturn  the  conclusion  an- 
nounced. Among:  these  admissions  and 
concessions  are  (1)  that  an  indeterminate 
sentence  is  "certain  and  definite  for  the 
maximum  term"  (see  par.  14,  this  note),  the 
sole  g:round  upon  which  such  sentences  can 
be  upheld  at  all,  and  (2)  that  the  action 
of  the  prison  board  in  paroling:  or  discharg:- 
ing:  convicts  is  "administrative."  By  any 
permissible  legal  terminolog:y  the  words 
"administerlal"  and  "administrative"  relate 
to  the  executive  department  ot  grovernment 
alone,  and  include  the  doing:  of  an  act  in 
the  manag:ement  of  the  affairs  of  the  gov- 
ernment and  the  enforcement  of  the  laws 
of  the  state;  and  for  that  reason  the  leg:is- 
lature  can  not  divorce  the  performance  of 
the  "administrative  act"  from  the  executive 
department  of  government  and  delegate  it 
to  one  of  the  other  departments  of  gov- 
ernment, or  to  a  mere  ministerial  body, 
under  one  or  another  of  the  departments  of 
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government.  The  constitution  specifically 
inhibits  this  power  to  the  leg^islative  de- 
partment, and  the  constitution  is  to  be 
revered  and  strictly  adhered  to — if  our  In- 
stitutions and  freedom  are  to  endure — 
regrardless  of  what  impractical  idealists  or 
mere  theorists  may  regard  as  a  more  desir- 
able thing  or  provision  for  the  general  wel- 
fare of  the  public,  and  especially  for  the 
criminal  and  predatory  class  which  man- 
kind and  civilization  have  always  had,  and 
from  the  very  nature  and  constitution  of 
man — some  men — always  will  have  as  a 
thorn  and  a  pestilence  in  the  midst  of 
society. 

34.  Same  —  Same  —  Public  ofloem  and 
official  act»  aad  duties  are  of  four  kinds  or 
classes,  to  wit:  (1)  Executive;  (2)  legisla- 
tive; (3)  Judicial;  and  (4)  ministerial.  The 
constitution  of  the  state  m^^kes  provision 
for  the  first  three  classes  of  ofidcers  and 
ofllcial  acts;  the  last  class  of  ofllcers, 
ofllcial  acts  and  duties  may  appertain  to 
one  or  another  of  the  tripartite  depart- 
ments formed  by  the  constitution,  the 
duties  and  functions,  powers  and  preroga- 
tives of  each  defined  and  distributed  to  the 
particular  and  appropriate  department.  It 
is  not  necessary  or  desirable  to  enter  upon 
a  discussion  of  these  matters  in  this  place, 
further  than  to  point  out  that  the  limita- 
tions placed  upon  the  legislature  prohibit 
it  from  in  any  way  infringing  upon  or  in- 
vading either  of  the  other  departments  of 
government,  and  any  statute  which,  giving 
to  its  words  the  ordinary  and  manifest 
meaning, — construed  according  to  the  well- 
established  canons  of  interpretation, — 
docs  in  any  manner  and  to  any  extent 
invade  either  of  the  other  departments  of 
government,  and  In  any  way  and  to  any 
extent  impairs  the  duties  and  functions, 
powers  and  prerogatives  of  tliat  depart- 
ment, is  manifestly  unconstitutional,  and 
no  decision  of  court  can  make  it  otiierwise. 

35.  The  derivation,  established  use,  and 
common  meaning,  in  legal  terminology,  of 
"administrative  act"  show  unmistakably 
that  it  is  an  act  appertaining  to  the  duties 
and  functions,  powers  and  prerogatives  of 
the  executive  department  of  governm^^nt, 
upon  which  the  legislative  body  is  inhibited 
to  lay  violent  hands  and  transfer  it  to 
another  department  of  government  or  to  a 
body  of  persons  unknown  to  the  constitu- 
tion; this  fundamental  principle  is  recog- 
nized In  all  the  decisions,  aside  from  some 
of  the  decisions  Interpreting  the  indeter- 
minate-sentence law;  other  of  these  de- 
cisions recognize  and  enforce  this  funda- 
mental principle  (as  in  People  v.  Cummings, 
88  Mich,  249,  14  U  R.  A.  285,  50  N.  W.  310; 
Ex  parte  Hart,  29  N.  D.  38  L.  R.  A.  1915C, 
1169.  149  N.  W.  668;  In  re  Conditional  Dis- 
charge of  Convicts,  78  Vt.  414,  56  L.  R.  A. 
658,  51  Atl.  10),  and  the  states  of  Michigan 
and  North  Dakota  overcome  the  insuper- 
able objection  by  amendments  to  their  con- 
stitutions ^-See  Mich.  Pub.  Acta,  1903,  p. 
452;  N.  D    Const  S  76,  Amendments  Art.  3. 


M.  Same  —  Same  —  Mlnlaterlal  acta  may 
be  created  and  delegated  to  a  pemoa  or 
board. — The  sovereign  power  of  the  legis- 
lature to  define  crimes  and  afiflx  penalties 
for  their  commission  has  already  been  dis- 
cussed (see  pars.  17-19,  this  note),  and  it 
has  been  pointed  out  that  the  legislature 
may  affix  conditions  ameliorating  the  pun- 
ishment and  shortening  the  term  (see  par. 
19,  this  note).  It  is  conceded  that  the 
duty  of  applying  those  conditions  may  be 
by  the  legislature  delegated  to  a  person, 
board  or  body  to  carry  the  law  into  effect 
in  those  cases,  and  in  those  cases  only,  In 
which  the  law  Is  so  complete,  explicit  and 
perfect  as  to  constitute  the  act  of  carrying 
it  into  effect  ministerial  merely  and  not 
administrative  in  effect  or  in  fact;  there 
must  be  plain  and  unmistakable  duty  to 
be  performed  under  the  plain  direction  of 
the  law  itself,  in  obedience  to  the  pro-, 
visions  of  which  the  act  Is  done,  without 
regard  to,  or  the  exercise  of,  discretion  or 
Judgment  upon  the  propriety  of  the  act  to 
be  done;  if  there  is  discretion  or  judgment 
to  be  exercised,  the  act  is  (1)  administra- 
tive in  its  character  and  appertains  to  the 
executive  department,  or  (2)  judicial  in  its 
nature  and  appertains  to  the  judicial  de- 
partment; in  either  of  which  cases  the 
legislature  is  inhibited  by  the  constitution 
from  delegating  to  another  the  act  to  be 
done;  such  delegation  can  be  legally  and 
properly  made  in  those  cases,  only,  in 
which  the  act  is  a  governmental  act  relat- 
ing to  the  enforcement  of  the  law. — See 
pars.  31-42.  this  note. 

37.  A  ministerial  act,  which  is  a  govern- 
mental act  relating  to  the  enforcement  of 
the  law.  not  judicial  or  discretionary  (Ham 
V.  Los  Angeles  County,  —  Cal.  App.  — ,  189 
Pac.  462,  468)  or  quasi-Judicial  in  char- 
acter (State  ex  rel.  Isaacson  v.  Parker,  40 
S.  D.  102,  166  N.  W.  309),  may  be  created 
and  delegated  by  the  legislation  to  a  per- 
son, or  to  a  body  of  persons  unknown  to 
the  constitution,  attached  to  or  affiliated 
with  either  of  the  departments  of  govern- 
ment, where  the  law  is  complete  and  full 
and  explicit  in  its  provisions,  leaving  noth- 
ing to  personal  discretion  or  requiring  the 
exercise  of  personal  Judgment;  because  a 
ministerial  act  Is  merely  one  which  is  per- 
formed by  a  person  acting  under  the  direc- 
tion and  authority  of  a  superior  or  the 
express  direction  of  law,  In  a  given  state 
of  facts.  In  a  manner  prescribed,  in  obedi- 
ence to  a  mandate  of  legal  authority,  with- 
out regard  to  or  the  exercise  of  individual 
discretion  or  Judgment  upon  or  with  re- 
gard to  the  propriety  of  the  act  to  be  or 
being  done. — See,  among  other  cases.  Ham 
v.  City  of  Los  Angeles.  —  Cal.  App. — ,  189 
Pac.  462.  Ark.  Ex  parte  Balesvillc  &  N.  Co., 
39  Ark.  82,  85.  Cobb.  American  Casualty 
&  Security  Co.  v.  Tyler,  60  Conn.  448,  25 
Am.  St.  Rep.  837,  22  Atl.  494;  State  v. 
Staub,  61  Conn.  553.  23  Atl.  924.  lad. 
Flournoy  v.  City  of  Jefferson ville,  17  Ind. 
169,  79  Am.  Dec.  468;  Pennington  v.  Streight, 
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54  Ind.  376.  Iowa.  First  National  Bank  v. 
Hayes,  186  Iowa  892,  171  N.  W.  715.  La. 
Lemoine  v.  Ducote,  45  La.  Ann.  857,  12  So. 
939.  Me.  State  v.  Clair,  86  Me.  522,  30  Atl. 
7.  Mo.  State  ex  rel.  North  &  S.  R.  Co.  v. 
Meier.  143  Mo.  App.  439.  45  S.  W.  306.  N.  M. 
State  ex  rel.  Perea  v.  Board  of  Commis- 
sioners, 25  N.  M.  338,  182  Pac.  865.  N.  V. 
In  re  Harris,  12  Misc.  223.  33  N.  Y.  Supp. 
1106,  affirmed  90  Hun  525,  reversed  op  an- 
other point  in  Harris  v.  Land  Commis- 
sioners. 148  N.  Y.  582,  43  N.  E.  987.  Ohio. 
State  V.  Nash,  66  Ohio  St.  612.  64  N.  E.  558. 
OkU.  In  re  Courthouse,  58  Okla,  683,  161 
Pac.  200.  S.  D.  State  ex  rel.  Isaacson  v. 
Parker,  40  S.  D.  102,  166  N.  W.  309.  W.  Va. 
Marcum  v.  Lincoln.  Mingro  &  Wayne  Coun- 
ties, 42  W.  Va.  263,  86  L.  R.  A.  296.  26 
S.   E.   281. 

As  to  mlBlHterlal  act,  see  notes,  18  Am. 
Dec.  236,  33  Am.  Dec.  362,  79  Am.  Dec.  473. 

38.  Anything^  requiring:  the  exercise  of 
personal  discretion  or  judgment  is  not  a 
ministerial  act  but  Is  either  administrative 
or  Judicial  in  its  character,  appertains 
either  to  the  executive  or  Judicial  depart- 
ment, and  for  that  reason  can  not  be  thus 
delegated  by  the  legislative  department. 
The  confusion  of  "administrative"  and 
"'ministerial"  by  some  courts  is  unwar- 
ranted by  the  nature  and  functions  of  the 
two  classes  of  positions  or  offices,  and  does 
violence  to  accepted  usage  of  the  words 
and  a  proper  legal  terminology.  This  con- 
fusion of  ideas  and  improper  employment 
of  terminology  Is  found,  among  other 
cases,  in  Ex  parte  Lee,  177  Cal.  690,  171 
Pac.  958;  Jackson  v.  State  ex  rel.  Majors. 
57  Neb.  187.  42  L.  R.  A.  792.  77  N.  W.  662; 
State  V.  Laechner,  65  Neb.  814,  59  L.  R.  A. 
915,  91  N.  W.  874,  and  Woods  v.  State,  130 
Tenn.  100,  L.  R.  A.  1915P,  531.  169  S.  W.  568. 

39.  It  Is  true,  as  has  been  said,  that 
"the  performance  of  a  purely  ministerial 
duty  may  involve  something  more  than 
doing  a  prescribed  thing  in  a  prescribed 
way.  Knowledge  of  the  correlation  of 
facts,  the  exercise  of  reason,  the  applica- 
tion of  established  principles  and  rules, 
may  be  required  before  the  necessity  for 
the  performance  of  a  ministerial  duty  is 
indicated,  before  the  fact  upon  the  exist- 
ence of  which  the  duty  arl.ses  can  be  said 
to  be  established"  (Ostrander.  C.  J.,  in 
Scott  V.  Vaughan,  Secretary  of  State,  202 
Mich.  629,  168  N.  W.  709.  In  relation  to 
ministerial  duty  of  secretary  of  state  to 
file  petition  for  amendment  of  state  con- 
stitution): but  In  such  cases  the  law  itself 
must  contain  all  the  provisions  and  direc- 
tions out  of  which  that  "something  more** 
arises;  the  foundation  for  the  "knowledge 
of  the  correlation  of  facts."  the  basis  for 
the  "exercise  of  reason"  and  the  "applica- 
tion of  established  principles  and  rules." 
That  is  to  say.  a  duty  is  ministerial  In  those 
cases  only  in  which  the  law  exacting  the 
discharge  of  the  duty  prescribes  and  de- 
fines the  time,  mode  and  occasion  of  its 
performance,      with     such      certainly      that 


nothing  remains  for  Judgment  or  discre- 
tion; where  such  discretion  and  Judgment 
enter  into  the  act,  it  la  Judicial. — Grider 
V.  Tally,  77  Ala.  422.  54  Am.  Rep.  65;  Gul- 
nav  v.  Bergen  County,  74  N.  J.  L.  543,  122 
Am.  St.  Rep.  405.  64  Atl.  998. 

40.  As  to  line  of  distinction  between 
Judicial  and  ministerial  functions,  see  Mer- 
lette  V.  State,  100  Ala.  42,  14  So.  562. 

41.  Where  a  duty  imposed  or  a  power 
delegated  is  one  lying  in  the  discretion  or 
Judgment  of  an  officer  other  than  a  Judge,  it 
is  a  quasi-Judicial  and  not  a  ministerial 
duty;  and  when  such  officer  is  charged 
with  the  duty  of  looking  into  and  acting 
upon  facts  not  in  a  way  in  which  the  law 
specifically  directs,  but  after  a  discretion 
In  its  nature  Judicial,  as  is  the  case  under 
the  indeterminate-sentence  statutes,  the 
function  is  a  quasi-Judicial  function.  An 
act  is  Judicial  when  it  requires  the  exer- 
cise of  Judgment  or  discretion  by  one  or 
more  persons,  body  or  board,  when  acting 
as  public  officers  in  an  official  capacity,  in 
a  manner  which  seems  to  them  Just  and' 
equitable,  or  for  the  general  public  welfare, 
— as  is  the  case  under  the  indeterminate- 
sentence  statutes  (see  Appeal  of  Malmo,  72 
Conn.  1,  43  Atl.  485;  State  ex  rel.  Board  of 
Liquidation  v.  Briede.  117  La.  183.  41  So. 
487;  People  v.  Board  of  Supervisor^,  35 
Barb.  (N.  Y.)  408;  In  re  Courthouse,  58 
Okla.  683,  161  Pac.  200).  This  being  the 
case  the  act  can  In  no  sense  be  termed 
ministerial,  and  a  law  conferring  the  right, 
power  or  function  is  not  within  the  pro- 
tection as  to  constitutionality  of  laws  con- 
ferring purely  ministerial  duties  and  func- 
tions; hence  the  indeterminate-sentence 
statutes  can  not  be  upheld  on  this  ground. 

42.  Same — Same — Power  of  lefflnlatfoa  Is 
delegrated  to  the  state  board  of  prison  di- 
rectors, empowers  them  to  make  rules  and 
regulations  t£>uchlng  and  controlling  the 
issuance  of  parols  and  the  granting  of  dis- 
missals, supplementary  to  the  legislative 
act,  and  in  aid  of  and  to  enable  them  to 
carry  out  the  provisions  of  the  act  Itself. 
It  is  submitted  that  this  is  the  delegation 
of  the  sovereign  powers  and  prerogatives 
of  the  legislature.  To  be  valid  the  law 
should  be  complete  and  definite,  containing 
all  the  needful  directions  and  regulations 
for  Its  application  by  the  state  prison  board, 
and  failing  in  this  it  should,  for  that 
reason  alone,  be  held  to  be  unconstitutional 
and  void.  See  di.<)cusslon.  treating  of  the 
delegation  of  legislative  power  from  an- 
other angle,  In  12  Am.  L.  Reg.  N.  S.  129-143. 


43.  Definite  term  of  Imjirliionment  flxed 
by  Jadicc  under  the  indeterminate-sentence 
law,  while  error  as  being  in  excess  of  the 
power  conferred  upon  the  Judge  by  the  law, 
where  the  term  is  fixed  at  one  year,  the 
statute  fixing  the  maximum  term  at  ten 
years,  the  convict  Is  not  prejudiced,  and  is 
not  entitled  to  a  reversal  of  the  cause  on 
the    ground     that    the    sentence    is    for    a 
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definite.    Instead    of    an    indefinite    term.—       the  case  for  a  proper  sentence,  may  modify 


State  V.  Perkins,  148  Iowa  56,  20  Ann.  Cas. 
1217,  21  K  R.  A.   (N.  S.)   981,  120  N.  W.  62. 

See  8  R.  C.  L.  p.  267,  I  278. 

44.  Determinate  aettteBce — Properly  Im- 
pqaed  for  an  offense  committed  before  the 
passagre  of  the  indeterminate-sentence  act 
in  the  above  section  of  the  Penal  Code. — 
In  re  L^e,  177  Cal.  690,  171  Pac.  968;  People 
V.  Pope,  87  Cal.  App.   666,  174  Pac.  673. 

45.  DUicrctloii  of  board  of  prlaon  dlree- 

tom  as  to  the  issuance  of  or  granting:  of 
a  parole  is  not  an  absolute  discretion,  but 
is  required  to  receive  the  approval  of  the 
governor  and  council  in  Massachusetts. — 
Murphy  v.  Com.,  172  Mass.  264,  70  Am.  St. 
Rep.  266,  271,  48  U  R.  A.  164,  167,  62  N.  B. 
605. 

441.  Due  proeeaa  of  law— Not  lBfrlBB«d 
liy  IndetennlBate  acnteBce. — Statutes  pro- 
vidingr  for  indeterminate  sentences  for  per- 
sons convicted  of  felonies,  do  not  deprive 
them  of  liberty  without  due  process  of  law; 
upon  the  return  by  the  Jury  of  a  verdict 
of  fiTuilty  and  pronouncing  of  the  indeter- 
minate sentence  the  punishment  of  the 
convict  is  definite  and  certain  for  the  max- 
imum term  of  the  sentence  (see  pars.  14, 
16,  this  note),  subject  to  reduction  in  the 
manner  provided,  after  the  minimum  term 
has  been  served.  Any  and  all  acts  done  to 
shorten  the  term  of  sentence  are  adminis- 
trative in  character  and  not  judicial.  The 
Indeterminate-sentence  law  does  not  pur- 
port to  confer,  and  does  not  confer,  power 
whereby  any  one  can  be  deprived  of  any 
legal  right,  or  whereby  property  or  any 
right  claimed  can  be  taken  from  one  per- 
son and  delivered  to  or  devolved  upon  an- 
other.— People  ex  rel.  Bradley  v.  Illinois 
State  Reformatory,  148  111.  413,  23  L.  R.  A. 
189,  36  N.  E.  76;  George  v.  People,  167  111. 
447,  47  N.  B.  741;  Miller  ▼.  State.  149  Ind. 
607,  40  U  R.  A.  109,  49  N.  B.  894;  State  V. 
Page.  60  Kan.  667,  67  Pac.  614;  State  ex 
rel.  Attorney-General  v.  Peters,  43  Ohio  St. 
629,  4  N.  E.  81;  Woods  v.  State,  130  Tenn. 
100,  L.   R.  A.  1916P,  681,   169  S.   W.   558. 


47.  EzplratfOB  of  mlnlmnm  term  must 
elapse  before  prisoner  can  be  paroled, 
under  the  indeterminate-sentence  law. — 
Murphy  v.  Com.,  172  Mass.  264,  268.  70 
Am.  St.  Rep.  266,  270.  43  L.  R.  A.  154.  156. 
62  N.  E.  576;  Woods  v.  State,  180  Tenn. 
100.  L.  R.  A.  1915P,  531,  169  S.  W.  658. 

48.  Ex  post  facto  as  to  prior  crime-— 
Void  scBtcncc. — The  indeterminate-sentence 
law  is  ex  post  facto  as  to  crimes  com- 
mitted before  its  passage,  and  taking  ef- 
f^t.  and  a  sentence  for  an  indeterminate 
term  under  that  law  is  absolutely  void. — 
In  re  Bouchard,  38  Cal.  App.  441,  176  Pac. 
692. 


49.  ErroBCoiui  sentCBce— Modllled  ob  ap« 
peal. — ^In  those  cases  in  which  the  court 
exceeds  its  powers  in  .passing  a  sentence 
which  Is  not  authorized,  where  the  judg- 
ment of  sentence  is  erroneous  but  not  void, 
an    appellate    court,    instead    of   remanding 


the  judgment  of  sentence  by  striking  out 
the  erroneous  portion  thereof. — People  v. 
Mendosa,  178  Cal.  509,  178  Pac.  998,  followed 
in  People  v.  Rossi,  37  Cal.  App.  778,  174 
Pac.  916. 

SO.  Same — Rivkt  to  aew  trial. — A  de- 
fendant in  a  criminal  action  is  not  entitled 
to  a  new  trial  under  section  1202.  post, 
which  provides  that  a  new  trial  should  be 
granted  in  a  criminal  case  unless  judg- 
ment is  pronounced  within  the  time  limited 
in  section  1191,  post,  where  sentence  has 
been  pronounced,  although  erroneously,  un- 
der the  indeterminate-sentence  law,  for  a 
crime  committed  before  the  enactment  of 
such  law. — People  v.  Scott,  89  Cal.  App. 
128.  178  Pac.  298. 

Aa  to  reacBteBce  In  ancli  caaea,  see,  post, 
8  1191.   note  pars.   58  et  seq. 

61.  Error  of  conrt  In  roadlBir  ■octfon  In 
InatractloB  —  Correction.  —  Action  of  the 
court  in  reading  to  the  jury,  as  a  part  of 
the  instruction,  the  above  section  in  con- 
nection with  sections  190  and  198,  ante,  as 
to  the  penalties  for  murder  and  man- 
slaughter and  the  indeterminate  sentence, 
was  corrected  by  a  further  instruction  to 
the  jury  that  the  penalty  which  may  be 
attached  to  the  commission  of  the  crime 
must  not  be  allowed  to  influence  them  in 
determining  the  innocence  or  guilt  of  the 
accused. — People  v.  Prewett,  40  Cal.  App. 
416.  180  Pac.  416. 

B2.  Pixlns  teraa  of  ImpriaonmcBt  —  Not 
neceaaary,  all  that  the  judgment  is  re- 
quired to  do  is  to  recite  the  conviction  of 
the  offense  and  designate  a  prison  of  the 
state  in  which  the  convicted  person  is  to 
be  confined. — People  v.  Mendosa.  178  Cal. 
509.  178  Pac.  998.  See  People  v.  Lee,  36 
Cal.  App.  828,  834,  172  Pac.  158;  People  v. 
Gonzales,  86  Cal.  App.  782,  173  Pac.  407. 

53.  "It  would  seem  from  the  language 
of  the  section  that  it  was  contemplated 
that  a  judgment  of  sentence  should  merely 
be  that  the  defendant  be  confined  in  one 
of  the  state  prisons,  without  fixing  or 
naming  either  the  minimum  or  the  maxi- 
mum penalty  of  the  offense  of  which  de- 
fendant was  convicted.  Of  course,  these 
observations  are  ventured  on  the  assump- 
tion that  the  new  section  In  question  is 
consistent  with  the  provisions  of  the  con- 
stitution having  a  bearing  upon  the  matter 
of  penal  punishment  (dictum). — People  v. 
Lee.  86  Cal.  App.  323.  334,  172  Pac.  158. 

54.  Same— Jndire  wlthont  power  to  fix 
term  of  imprlaoBmcBt  under  indeterminate- 
sentence  law;  the  law  itself  says  what  the 
term  shall  be.  "It  says,  in  effect,  that  it 
shall  be  the  maximum  term  provided  for  in 
the  law  fixing  the  punishment  or  imprison- 
ment."— State  V.  Perkins.  143  Iowa  55.  20 
Ann.  Cas.  1217,  21  L.  R.  A.  (N.  S.)  931,  120 
N.  W.   62. 

65.  Judicial  power—Not  irlveB  to  a  board 
of  prison  dlrcctora,  board  of  directnra,  or 
^ther  managing  officers  of  a  state  prison  or 
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reformatory,  by  authorlsiner  them  to 
shorten  the  term  of  imprisonment  of  a 
convict  in  case  of  his  reformation  where 
his  sentence  is  indeterminate  between  the 
minimum  and  maximum  prescribed  by  the 
statute. — ^Miller  v.  State,  149  Ind.  607,  40 
L.  R.  A.  109,  49  N.  E.  894;  Woods  v.  State. 
130  Tenn.  100,  U  R.  A.  1916F,  631,  169 
S.   W.   658. 


out  as  surplusagre.'^In  re  Campbell,  188 
Mich.  697,  101  N.  W.  826;  In  re  Duff,  141 
Mich.  626,  106  N.  W.  188. 


{M.     JndCBiettt  of  senteace     SqlBcfency  of. 

— A  Judgment  of  sentence  Is  sufficient  under 
the  above  section,  as  construed  by  the 
supreme  court,  where  it  recites: 

"It  is  ordered,  adjudged,  and  decreed  that 
you  bo  taken  hence  by  the  sheriff  of  the 
county  of  Merced,  and  be  by  him  delivered 
to  the  proper  authorities  of  the  state  prison 
at  San  Quentln,  and  there  to  be  confined, 
pendinflT  the  determination  of  the  proper 
authorities  as  to  when  you  shall  be  re- 
leased."— People  V.  Purio,  —  Cal.  App.  — , 
194  Pao.  74,  following  People  v.  Mendosa, 
178  Cal.  609,  173  Pac.  998;  People  v.  Liee,  36 
Cal.  App.  884,  172  Pac.  158. 

67.  liAMSvave  of  lii4otorBilift«to-oeBteBco 
law— May  bo  read  Into  JndCBtent  wherever 
necessary  to  make  the  meaning*  of  the 
Judgment  clear,  or  to  make  it  effectual,  the 
same  as  the  provisions  of  the  statute  for 
credits  for  good  conduct  (see  pars.  26,  27, 
this  note)  are  regarded  as  much  a  part  of 
the  Judgment  as  though  the  statute  were 
incorporated  within  the  Judgment — Miller 
V.  State,  149  Ind.  607,  40  L..  R.  A.  109,  49 
N.  E.  894.  See  State  v.  Page,  60  Kan.  667, 
67  Pac.  614. 

68.  "A  sentence  under  the  indeterminate* 
sentence  law  is  to  be  interpreted  in  the 
light  of  the  statute  upon  which  it  is  based, 
and  the  maximum  punishment  fixed  by  law 
should  be  read  into  and  considered  a 
part  of  the  sentence  and  mittimus."— 
In  re  Duff,  141  Mich.  621.  105  N.  W.  138, 
approving  and  following  People  ex  rel. 
Bradley  v.  Illinois  State  Reformatory,  148 
111.  418,  83  U  R.  A.  139.  36  N.  E.  76.  and 
Miller  V.  State.  149  Ind.  607,  40  L.  R.  A.  109, 
49   N.    E.    494. 

69.  Manalanvlitor— -Sentenee  from  oae  to 
ten  years  erroneonii  but  not  void,  in  view 
of  the  provisions  of  section  193,  ante,  which 
flx  the  maximum  penalty  at  ten  years  but 
fall  to  fix  any  minimum  penalty. — People 
V.  Lee.  36  Cal.  App.  323,  334,  172  Pac.  158. 
See  People  v.  Mendosa.  178  Cal.  609,  178 
Pac.  998. 

60.  In  case  of  such  an  erroneous  deci- 
sion appellate  court  may,  instead  of  re- 
manding the  case  to  have  a  proper  sentence 
passed,  modify  the  Judgment  of  sentence 
by  striking  therefrom  the  improper  portion 
thsreof. — See  pars.   49,   50,   this  note. 

•1*  Maxlfli«si  term  of  ImprlaOBment— 
BoIb#  flxc4  by  statute  trial  Judge  has  no 
power  in  the  Judgment  and  sentence  to 
fix  a  maximum  term  of  imprisonment;  and 
where  he  does  fix  a  maximum  term,  that 
provision  of  the  Judgment  and  sentence 
fixing  the  maximum  term  may  be  stricken 


62.  Same— Brroneonslr  Imposed— Mo4lfl- 
cation. — ^Where  the  court  erroneously  im- 
poses a  maximum  sentence  without  author- 
ity to  do  so,  an  appellate  court  may 
modify  the  sentence  by  striking  out  the 
erroneous  part,  instead  of  remanding  the 
case  for  a  proper  sentence. — See  pars.  48, 
49,   this   note. 

63.  Same— Aeformatories»    sentence    to,-^ 

Reformatories  and  reform  schools  are  dis- 
tinguished from  state  prisons,  in  that  the 
confinement  in  the  former  is  parental  more 
than  punitory  (see  111.  case  below,  this 
note),  and  some  of  the  indeterminate- 
sentence  statutes  provide  that  a  person  be- 
tween designated  ages  may  be  sent  to  such 
reformatory  or  reform  school  under  a  Judg- 
ment and  sentence  committing  to  such  in- 
stitution to  be  obtained  and  restrained  ac- 
cording to  law,  without  naming  either  the 
minimum  or  the  maximum  term  that  hs 
shall  serve,  leaving  it  to  the  managers  of 
such  institution  to  parole  the  convict,  or 
dismiss  him  from  the  institution  whenever 
it  appears  to  such  managers  that  there  is  a 
strong  probability  that  such  convict,  if 
paroled  or  discharged,  will  live  at  liberty 
without  violating  the  law,  and  that  such 
parole  or  discharge  is  not  incompatible 
with  the  welfare  of  society;  provided  only 
that  the  managers  of  such  institution  shall 
not  detain  and  restrain  the  prisoner  for  a 
period  of  time  in  excess  of  the  maximum 
term  offered  by  the  law  as  a  penalty  for 
the  offense  of  which  the  prisoner  stands 
convicted.  Such  statutes  have  been  upheld 
on  the  ground  that  they  are  not  violative 
(1)  of  the  constitutional  provision  which 
vests  in  the  courts  the  power  and  preroga- 
tive to  determine  the  punishment  and  fix 
the  term  of  imprisonment  for  crimes  and 
offenses,  or  (2)  the  constitutional  provi- 
sion delegating  and  distributing  to  the  ex- 
ecutive the  power  and  prerogative  to  grant 
or  withhold  pardons. — See  111.  People  ex 
rel.  Bradley  v.  Illinois  State  Reformatory, 
148  III.  413,  23  Lk  R.  A.  139.  36  N.  E.  76; 
George  v.  People,  167  111.  447,  47  N.  B.  741. 
Ind.  Miller  v.  State,  149  Ind.  607,  40  L.  R.  A. 
109,  49  N.  E.  894.  Iowa.  State  v.  Perkins, 
143  Iowa  66,  20  Ann.  Cas.  1217,  21  L.  R.  A. 
(N.  S.)  931.  120  N.  W.  62.  Kan.  State  v. 
Page,  60  Kan.  667,  57  Pac.  614;  State  v. 
Tyree,  70  Kan.  203,  3  Ann.  Cas.  1020,  78 
Pac.  526.  Mass.  Conlon's  Case.  148  Mass. 
168.  19  N.  E.  164.  Oblo.  State  ex  rel.  Attor- 
ney-General V.  Peters,  43  Ohio  St.  329,  4 
N.   E.  81. 

64.  While  this  doctrine  may  be  main- 
tainable on  the  ground  that  a  reformatory 
is  not  a  state  prison,  and  a  sentence  to 
such  an  institution  is  not  punitory  but 
reformatory  simply,  although  this  doctrine 
does  not  go  without  challenge  (People  v. 
Cummings.  88  Mich.  249,  14  L.  R.  A.  249.  5 
N.  W.  310),  it  is  submitted  that  the  reason- 
ing is  fallacious  as  to  both  grounds,  doing 
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violence  alike  to  the  force  and  meaning: 
of  words,  the  laws  of  the  Engrlieh  lan^uag^e, 
and  the  fundamental  principles  of  law, 
when  applied  to  sentences  to  terms  of 
Imprisonment  in  state  prison  as  a  punish- 
ment for  crime. 

05*  Prior  comTletioii— Effect  of  code  pro- 
vialoift  respectlnv. — The  provisions  of  the 
Penal  Code  in  relation  to  prior  convictions 
as  a  basis  for  increased  penalty  were  not 
repealed    by    Implication    by    the    Indeter- 


minate-sentence   law. — People    ▼.    Howard, 
89  Cal.  App.  216,  178  Pac.  865. 

66.  Robbery  —  ladetermliiate-scBteiiee 
law  applicable  to. — The  crime  of  robbery 
being:  made  punishable  by  imprisonment  in 
the  penitentiary  not  less  than  one  year  by 
section  213,  ante,  the  indeterminate-sen- 
tence law  is  applicable,  upon  conviction  of 
the  offense. — People  v.  Gonzales,  36  Cal. 
App.  782,  173  Pac.   407. 


CHAPTER  V. 

r 

BILLS  or  EXCEPTION. 


1 1170.  Upon  wbat  ezeeptions  may  be  taken 
to  decision  of  court.     [Bepealed.] 

S  1171.  When  to  be  settled  and  signed.  [Re- 
pealed.] 

S  1172.  Exceptions  may  be  taken  to  decision 
of  court  or  judge.     [Repealed.] 

§  1173.  Exceptions  not  taken  on  the  trial,  but 
which  may  be  taken  by  the  defend- 
ant.   [Repealed.] 


§  1174.  How  to  be  settled.    [Repealed.] 

§  1175.  What  bill  of  exceptions  is  to  contain. 

[Repealed.] 
§  1176.  Written  charges  need  not  be  excepted 

to. 
S  1177.  Bills  of  exceptions  in  criminal  actions^ 

amendment    of;    settled,    and    time 

fixed  for  engrossment.     [Etopealed.] 


§  1170.    UPON  WHAT  EXCEPTIONS  MAT  BE  TAKEN  TO  DECISION  OF 
COURT.     [Repealed.] 

History:  Ehiacted  February  14,  1872,  re-enactment  of  §  433  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  259;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  447;  April  9,  1880,  Code  Amdts.  1880  (Pen.  C,  pt.), 
p.  25;  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  81;  the  same  stat- 
ute, verbatim  et  literatim,  was  enacted  by  the  Code  Commission  under 
date  of  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  488,  act  held 
unconstitutional,  see  history,  §  171a,  ante;  repealed  April  22,  1909, 
Stats,  and  Amdts.  1909,  p.  1083. 


CHALLENGES—EXCEPTIONS— 
MOTIONS  TO  STRIKE  OUT. 

L  In  Geheral. 

1.  Editorial  note. 

2,  Appeal    from   judgment   alone — ^Wbat 

exceptions  relied  on. 

8.  Same — InsuflSciency  of  evidence. 

4.  Same — Right   to   move  for  new  trial 

exhausted. 

5.  Exception— Definition. 

6.  Same — Action    of   court,    not   officers, 

reviewable. 

n.  Subdivisions  1  and  2. 

7,8.  Challenge  for  actual  bias — No  excep- 
tion allowed. 

9.  Same — Constitutionality. 

10.  Same — Exception  allowed. 

11, 12.  Same  —  Same  —  On  questions  of  law 
alone. 

13.  Same — Editorial  note. 

14, 15.  Challenge  for  implied  bias — Allowance 
of. 

16.  Challenge  to  panel — Rulings  of  court. 

17.  General  challenge  for  cause. 


18, 19.  Objection    to    testimony    on    trial    of 
challenge. 

III.  Subdivision  3. 

20.  Exception  must  be  material  to  defense. 

21,22.  Instruction  to  acquit. 

23.  Motion    to    strike    out — Assurance    to 
show  relevancy. 

24'.  Same — Burden  to  show  relevancy. 

25.  Same — Practice  not  commended. 

26.  Same — Must  be  preceded  by  objection. 

27.  Same — Same — Matter  brought  out  on 

cross-examination. 

28.  Same — Matters  not  objected  to. 

29.  Same — Same — Practice  not  tolerated. 

30.  Same — Same — Unexpected  answer. 

31.  Same — Same — Waiver. 

32.  Same — Objection  must  be  specific. 

33.  Objection  to  evidence — General  objec- 

tion insufficient. 

34.  Same — Specification  of  objection. 

35.  Same — Need  not  be  repeated. 

36.  Same — Not   to  be  disregarded   on  ac- 

count of  form. 

37.  Same — Objection  after  answer. 
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38, 39.  Same — ^Proper  foundation  not  laid. 

40.  Same — Same — Dying  declaration. 

41.  Same — Objection   after   answer — ^Fail- 
'      ure  to  move  to  strike  out. 

42.  Same — ^Waiver — Failure   to   specify. 

43.  Same — Same — Question   not  answered. 

44.  Same — Same — Ruling  reserved. 

45.  Same — Same — Voluntary  statement. 

46.  Objection  on  appeal. 

47.  Proper  exceptions  must  be  taken. 

48.  Statements  of  prosecuting  attorney. 

I.  IN  GENERAIa 

As  to  bill*  of  ezoeptloifty  4elbied,  see, 
post,  S  1176  and  note. 

Am  to   bill*  of  exception*  bovr  prekented* 

see.   poRt.   S  1171   and  note. 

Aff  to  bills  of  ezGeptlon,  vrluit  t*  cob- 
tain,  see.  post,   9  1176  and  note. 

As  to  billn  of  exception,  vrhen  to  be  en- 
SToniied,  see,  post,  S  1177. 

An  to  billn  of  exception,  wben  to  be 
settled,  see,  post,  S  1174  and  note. 

As  to  bills  of  exception,  when  to  be 
siflrncd,  see,  post,  $1171  and  note. 

1.  Edltorinl  notes  Sections  1170  to  1176 
both  inclusive  were  repealed  in  1909,  but 
constructions  and  decisions  on  those  sec- 
tions are  inserted  for  the  value  they  may 
still  have  in  this  state,  and  in  other  states 
havingr  statutes  similar  to  the  repealed  sec- 
tions. 

2.  Appeal  from  indmnent  alone— l¥1iat 
exceptions  relied  on. — Defendant  may  ap- 
peal from  Judgment  without  making:  motion 
for  new  trial,  and  may  rely  upon  any  of 
Rrounds  of  exception  mentioned  in  above 
section,  and  in  such  case  he  must  have  bill 
of  exceptions  settled  as  provided  in  section 
1171,  post. — People  v.  Keyser,  63  Cal.  183, 
184;  Walker  v.  Superior  Court,  135  Cal. 
369,  378.  67  Pac.  336;  People  v.  Walker,  142 
Cal.  90,  93,  76  Pac.  668;  People  v.  Durand, 
1  Cal.  App.  71.  73,  81  Pac.  672. 

8.  Same— InanlBcieney  of  evidence. — Ap- 
pellate court  can  not  look  to  testimony 
brougrht  up  by  bill  of  exceptions  on  appeal 
from  Judgrment  alone,  unless  authorized  to 
do  so  on  motion  for  new  trial,  except  In 
cases  arising  under  above  section  or  in 
which  section  1269,  post,  is  applicable.  In- 
sufficiency of  evidence  to  sustain  verdict  is 
not  matter  mentioned  in  this  section,  and 
sufficiency  of  evidence  to  Justify  grivingr 
of  the  instruction  can  not  be  inquired  into 
on  appeal  from  Judgment  alone,  if  there 
is  any  evidence  to  support  instruction. — 
People  V.  Durand,  1  Cal.  App.  71,  73,  .81 
Pac.  672. 


4.  Same  Right  to  move  for  new  trial 
exkaasted.^ — ^Upon  appeal  from  second  Judg- 
ment, after  first  Judgment  had  been  re- 
versed and  cause  remanded  so  that  proper 
Judgment  could  be  pronounced,  supreme 
court  may,  without  reference  to  motion 
for  new   trial,   consider  in   review   any    of 
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grrounds  of  exceptions  mentioned  in  above 
section,  although  right  to  move  for  new 
trial  had  been  exercised  and  exhausted  on 
account  of  not  being  appealed  from  in 
first  instance. — People  v.  Walker,  142  Cal. 
90,  93,  76  Pac.  668. 

5.  Kxception— Definition. — An  exception 
is  formal  protest  against  ruling  of  court 
upon  question  of  law. — People  v.  Torres, 
38  Cal.   141,  142. 

6.  Same— Action  of  eonrt^  not  ofllc*ers, 
reviewable. — Exceptions  do  not  lier  to  acts 
or  conduct  of  officers  of  court,  but  to  those 
of  court  itself. — People  v.  Torres,  38  Cal. 
141,  142. 

As  to  exceptions  by  defendant  to  de- 
cisions of  court,  not  npon  trial,  see,  post, 
S  1173  and  note. 

As  to  exceptions  by  eitiier  party  to  de- 
cisions other  than  npon  trial,  see,  post, 
S  1172  and  note. 

As  to  exception,  form  of,  see  Kerr's  Cyc 
Code  Civ.  Proc,  2d  ed.,   §  648  and  note. 

As  to  exception,  what  Is,  see  Kerr's  Cyc. 
Code  Civ.  Proc,  2d  ed.,  S  646. 

As   to   exception,   vrhen   to   be    taken,    see 

Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed.,  9  646 
and  note. 

As  to  what  mllngs  are  deemed  excepted 

♦q,  see  Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed., 
S  647  and  note. 

II.  SUBDIVISIONS  1  AND  2. 

7.  Challensre  for  actual  bias— No  excep- 
tion allowed. — Above  section  does  not  au- 
thorize exception  to  be  taken  to  decision 
disallowing  challenge  to  Juror  for  actual 
bias. — People  v.  Taing,  63  Cal.  602,  603: 
People  V.  Brown,  69  CaL  846,  366.  People  v. 
Riley,  66  Cal.  107,  108,  3  Pac.  413;  People 
V.  Bemmerly,   87  Cal.   117,  120,   26  Pac.   266. 

8.  Above  section  does  not  provide  for 
exception  to  challenge  for  actual  bias,  and 
it  has  been  held  that  there  can  be  no 
review  to  ruling  upon  such  challenge. 
Challenge  in  this  case  being  properly  de- 
nied, it  is  unnecessary  to  determine 
whether  this  section  is  unconstitutional 
on  ground  that  depriving  defendant  of 
his  exception  to  decision  of  trial  court  in 
disallowing  challenge  for  actual  bias  takes 
away  from  his  safeguard  of  trial  by  im- 
partial Jury,  or  deprives  him  of  his  life 
or  liberty  without  due  process  of  law. — 
People  V.  Wong  Ark,  96  Cal.  126,  126,  SO 
Pac.  1116. 

9.  Same— -Constitvtionallty. — It  has  been 
repeatedly  held  that  legislature  intended 
to  deprive  defendant  of  right  to  review  ac- 
tion of  lower  court  in  denying  challenge 
to  Juror  for  actual  bias.  This  section  is 
unconstitutional,  and  no  extended  exami- 
nation of  fundamental  principles  is  neces- 
sary in  order  that  its  unconstitutionality 
may  be  made  plain.  If  defendant  has  been 
tried  and  convicted  by  Jury  of  men  who.s« 
minds  were  biased  against  him  when  they 
entered  Jury-box,   he  has   been  deprived   of 
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risrhtfl  STuaranteed  to  him  by  constitution. 
If  lefirlslature  has  power  to  deprive  ac- 
cused of  exception  to  ruling:  of  court  ad- 
mitting to  Jury-box  Juror  to  try  defendant 
who  is  biased  ag-alnst  him  and  his  cause, 
it  would  have  same  power  to  deprive  him 
of  all  exceptions  to  ruling  of  court  and 
same  power  to  deprive  him  of  all  appeal. 
—People  V.  Wongr  Ark,  96  Cal.  125.  136,  139, 
SO  Pac.  1116  (Garoutte,  J.,  con.). 

10.  Same  —  Exception  allowed. — Defend- 
ant convicted  of  criminal  offense  has  rigrht 
to  appeal  to  supreme  court  on  exception  to 
ruling  of  trial  court  denying:  challenge  of 
Juror  for  actual  bias. — People  v.  Wells, 
100  Cal.  227,  231,  34  Pac.  718. 

11.  Same  —  Same  ^  On  qneatlon  of  lair 
alone. — Supreme  court  can  only  review 
order  denying:  challengre  of  Juror  upon 
g:round  of  actual  bias  when  evidence  upon 
examination  of  Juror  is  so  opposed  to  de- 
cision of  trial  court  that  question  becomes 
one  of  law,  and  where  evidence  is  con- 
flicting:, or  shows  state  of  facts  which 
mlg:ht  have  Justlfled  trial  court  in  ex- 
cluding: Juror,  decision  by  trial  court  as 
to  question  of  fact  is  conclusive. — People 
V.  Fredericks,  106  Cal.  664,  669,  89  Pac.  944. 

12.  Action  of  trial  court  upon  challeng:e 
for  actual  bias  will  not  be  reviewed  upon 
appeal  upon  any  question  of  fact,  and  will 
be  reviewed  only  where  evidence  is  'so 
opposed  to  decision  that  question  becomes 
one  of  law. — People  v.  Owens,  128  Cal. 
482,   487,  66  Pac.   261. 

13.  Same— Editorial  note. — For  purpose 
of  obviating  difflculty  arising  from  fore- 
going decision,  legislature,  by  an  amend- 
ment approved  February  28,  1901  (Stats, 
and  Amdts.  1901,  p.  81),  which  took  effect 
immediately,  added  words  "or  actual"  after 
word  "Implied"  In  subdivision  1  of  this 
section,  although  case  of  People  v.  Wong 
Ark  and  later  decisions  have  practically 
held  that  exception  to  disallowing  of  chal- 
lenge for  actual  bias  could  be  reviewed 
upon  appeal. 

14.  Ghallen^e  for  Implied  bias— Allow- 
ance of. — Action  of  trial  court  in  allowing 
challenge  to  Juror  for  implied  bias  is  not 
subject  to  exception  and  open  to  review. — 
People  V.  Murphy,  45  Cal.  137,  142.  People 
v.  Colson,  49  Cal.  679,  680;  People  v.  Ather- 
ton,  61  Cal.  495,  496;  People  v.  Cochran.  61 
Cal.  648,  649;  People  v.  Brown,  2  Cal.  Un- 
rep.  701,  13  Pac.  222,  223;  People  v.  Amaya, 
134   Cal.   681,   535,    66   Pac.    794. 

16.  Exception  does  not  lie  to  error  of 
court  in  allowing  challenge  and  permit- 
ting Juror  to  be  excused.  Defendant  is 
entitled  to  fair  and  impartial  Jury,  and 
not  jury  composed  of  particular  individuals. 
— People  V.  Durrant.  116  Cal.  179,  199,  10 
Am.  Cr.  Rep.  499,  48  Pac.  75. 

10.  Challenffo  to  panel  —  Rnllnga  of 
court. — Upon  challenge  to  panel  on  ground 
of  bias  of  an  elisor  appointed  by  court  to 
summon  Jurors,  rulings  of  court  sustaining 
objections    by    people    to    question    asked 
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elisor  by  counsel  for  defendant  are  sub- 
jects of  exception  under  subdivision  3  of 
this  section. — People  v.  Teshara.  134  Cal. 
643,  644,  66  Pac.  798. 

17.  General  challenire  for  canac. — This 
code  provides  for  no  exception  to  action  of 
court  In  disallowing  general  challenge  for 
cause  to  an  individual  Juror. — People  v. 
Fong  Ah  Sing,  70  Cal.  8.  11,  11  Pac.  323; 
People  V.  Ward.  77  Cal.  113,  19  Pac.  373. 

18.  Objection  to  testimony  on  trial  of 
challcnire. — Where  Juror  Is  challenged  for 
actual  bias,  and  challenge  disallowed,  and 
no  objection  was  taken  to  admission  or  re- 
jection of  evidence,  nor  to  any  of  proceed- 
ings on  hearing  of  challenge,  decision  of 
question  of  fact  raised  by  challenge  is  final, 
and  not  subject  to  review  on  appeal. — ^Peo- 
ple V.  Vasquez,  49  Cal.  660,  662;  People  v. 
Bollng,  83  Cal.  380,  381,  28  Pac.  421. 

19.  Judgment  of  trial  court  upon  Issue 
of  fact  as  to  whether  Juror  was  or  was 
not  in  such  condition  of  mind  as  would  pre- 
vent him  from  acting  with  entire  par- 
tiality and  without  prejudice  to  substantial 
rights  of  defendant  upon  challenge  of  Ju- 
ror for  actual  bias  or  "such  bias  as  could 
disqualify  him,"  Is  final,  where  no  exception 
was  taken  to  ruling  of  court  In  admitting 
or  rejecting  evidence. — People  v.  Cotta,  49 
Cal.  166,  169. 

A»  to  challenire  of  Jorora  for  bias,  actnal 
or  Implied,  see.  post,  §  1073  and  note. 

III.  SUBDIVISION  3. 
2tk  Elxceptlona  mnat  be  material  to  de- 
fenae. — Where  bill  of  exceptions  fails  to 
show  that  excluded  evidence  was  in  any 
respect  material  to  defense  of  prisoners, 
exceptions  must  be  overruled. — People  v. 
Brotherton,  47  Cal.  388,  405.  See  Idabo. 
Territory  v.  Evans,  2  Idaho  634.  7  L.  R.  A. 
288,  23  Pac.  116.  Mont.  State  v.  Mason,  24 
Mont.  340,  344.  61  Pac.  861.  Utab.  People 
V.  Hopt.  4  Utah  247,  257,  9  Pac.  407. 

21.  Instruction  to  acqnit. — No  exception 
is  authorized  to  refusal  of  court,  at  re- 
quest of  defendant,  to  advise  Jury  to  ac- 
quit; and  review  of  such  refusal  can  go 
no  further  than  to  determine  whether  there 
was  absence  of  any  substantial  evidence 
as  to  some  fact  that  prosecution  was  bound 
to  prove. — People  v.  Lewis.  124  Cal.  651 
653,  45  L.  R.  A.  783,  67  Pac.  470. 

22.  Motion  that  court  instruct  Jury  to 
acquit  is  subject  of  exception,  under  sub- 
division 3  of  this  section. — People  v.  Ward 
145  Cal.  736.  738.  79  Pac.  448.  (No  reference 
made  to  People  v.  Lewis,  abstracted  in 
last  paragraph.) 

28.  Motion  to  atrlke  out — Aaanrance  to 
abow  relevancy. — Court  may  refuse  tem- 
porarily to  strike  out  certain  evidence  upon 
assurance  of  counsel  that  he  would  subse- 
quently show  its  relevancy.— People  v  Mc- 
Lean. 84  Cal.  480,  482,  24  Pao.  32. 

24.     Same— -Borden    to    abow    relevancy. 

When    evidence    is    admitted    at    a    trial    on 
f^ondition  that  it  be  subsequently  connected 
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with  the  case,  the  burden  Is  cast  upon  the 
person  objectinsr  to  move  to  strike  out 
if  the  connection  be  not  made,  and  failing; 
to  do  so  he  is  not  In  a  position  to  complain 
of  error  in  its  admission. — People  v.  Bal- 
maln,  16  Cal.  App.  82,  116  Pac.  303. 


26.  Same  —  Practice     not     commended. — 

Practice  of  admlttinsr  prejudicial  testimony 
under  general  assurance  of  prosecution  to 
connect  it  with  case,  and  upon  failure  to 
do  so  properly  striking:  out  evidence  and 
Instructingr  jury  to  disregard  it,  is  not  to 
be  commended,  for  there  is  Inevitably  some 
impression  made  and  effect  left  upon 
minds  of  jurors. — People  v.  Bird,  182  Cal. 
261,  264,  64  Pac.  259. 

20.  Same— Mast  be  preceded  by  objec- 
tloB« — When  it  Is  apparent  from  question 
that  answer  will  contain  evidence  neces- 
sarily inadmissible,  then  motion  to  strike 
out  comes  too  late,  unless  preceded  by  an 
objection  to  question. — ^People  v.  Williams, 
127  Cal.   212,  216.  59  Pac.  681. 

27.  Same  ^  Same  ^  Matters  bronffht  oat 
OB  eroaa-cxamlaatlon.  —  Where  defendant, 
upon  cross-examination  of  witness  for  pros- 
ecution, allowed  non-responsive  answer  to 
stand  without  objection,  and  continued 
cross-examination  upon  subject  of  such 
answer,  he  thereby  waived  rig^ht  to  object 
to  its  admissibility,  and  could  not  there- 
after move  to  stlke  out  original  answer  as 
not  responsive. — ^People  v.  Myrlnff,  144  Cal. 
851.  356,  77  Pac.  975. 

28w     Same— Matters    not    objected    to. — ^It 

Is  not  error  to  refuse  to  stlke  out  testimony 
Introduced  without  objection  on  cross- 
examination  about  matters  testified  to  in 
chief. — People  v.  Patterson,  124  Cal.  102, 
104,  56  Pac.  882. 

28.  Sante— Same^Practlce  not  tolerated. 

— Practice  of  permitting^  evidence  to  be 
griven  wUhout  objection  In  first  Instance 
and  then  movingr  to  strike  it  out,  on 
grrounds  which  migrht  readily  have  been 
availed  of  to  exclude  it  when  offered.  Is  not 
to  be  tolerated. — People  v.  Long,  43  Cal. 
4#4,  446;  People  v.  Rolfe,  61  Cal.  540,  542. 

80.  Same^Sasae  Unexpected  answer.-— 
When  evidence  may  or  may  not  be  admis- 
sible, and  answers  of  witness  can  not  be 
anticipated  by  objection  to  question,  an 
unexpected  answer  containing:  inadmissible 
and  prejudicial  matter  should  be  stricken 
out  upon  motion. — People  v.  Williams,  127 
Cal.  212,  216,  59  Pac.  681. 

81.  Same  —  Same  —  Waiver. — Where  de- 
fendant fails  to  object  to  questions  indi- 
cating: that  evidence  sought  to  be  elicited 
was  inadmissible,  objection  to  answers  Is 
waived,  and  motion  to  strike  out  answers 
comes  too  late,  and  is  properly  denied. — 
People  V.  Scalamlero,  143  Cal.  343,  345,  76 
Pac.   1098. 

82.  Same— Objection  mast  be  specific.— 
Party  moving:  to  strike  out  answer  of  wit- 
ness must  specify  his  objection  to  it  in  like 
manner     as     he     Is     required     to     specify 


g:rounds  of  his  objections  to  question. — 
People  V.  Eckman,  72  Cal.  682,  583,  14  Pac. 
359. 

88.  Objection  to  evidence— General  ob- 
jection Insalilclent. — Oeneral  objection  to 
admission  of  evidence  is  Insufllclent.  Party 
objecting:  must  specify  g:round  of  objection. 
— People  V.  Nelson,  85  Cal.  421,  426,  24  Pac. 
1006.  See  People  v.  Apple,  7  Cal.  289,  290; 
People  v.  Glenn,  10  Cal.  32,  37;  People  v. 
Chee  Kee,  61  Cal.  404,  405;  People  v.  Nichols, 
62  Cal.  518,  521;  People  v.  Louie  Foo,  112 
Cal.  17,  22,  44  Pac.  458. 

34.     Same  —  Speclflcatlon    of    objection.— 

There  is  wide  distinction  between  imma- 
terial and  incompetent  evidence.  Evidence 
may  be  material  and  tend  to  prove  issue, 
but  incompetent  for  that  purpose  under 
rules  of  law.  It  may  be  competent  evidence 
in  proper  case,  but  immaterial  to  any  issue 
before  court  Party  objecting:  to  admis- 
sion of  evidence  must  specify  g:round  of 
his  objection  when  evidence  is  offered,  and 
will  be  considered  as  having:  waived  all 
objections  not  so  specified. — People  v.  Man- 
ning:, 48  Cal.  385,  338. 

85.  Savfce— Need  not  be  repeated* — ^When 
same  evidence  has  been  several  times  ob- 
jected to  and  ruled  out  by  court  and  ex- 
ception taken,  there  la  no  need  to  repeat 
rejection  and  exception  on  every  repetition 
of  question.  Objection  may  be  treated  as 
continuing,  unless  something:  occurs  to 
show  that  it  is  waived. — People  v.  Melvane, 
89  Cal.   614-617. 

•80.  Same— Not  to  be  disregrarded  on  ac- 
count of  form. — Fact  that  objections  and 
exceptions  to  evidence  mi^ht  have  been  put 
in  better  form  is  not  g:round  for  dlsreg:ard- 
ing:  them;  technicalities  should  be  liberally 
viewed,  when  urg:ed  ag:ainst  defendant  in 
criminal  case. — People  v.  Yee  Fook  Din,  106 
Cal.  163.  166,  39  Pac.  530.  See  People  v. 
Shattuck,  109  Cal.  673,  678,  42  Pac.  315. 

87.     Same  — -  Objection    after    answer.  — 

Where  there  is  failure  on  part  of  defendant 
to  object  to  questions  asked,  and  answers 
only  were  objected  to  after  they  were 
griven,  he  having:  opportunity  to  object 
before  questions  were  answered,  objections 
taken  to  answers  are  unavailing:. — People 
V.  Scalamlero,  143  Cal.  343,  345,  76  Pac.  1098. 

38.  Same — Proper  foundation  not  laid. — 

General  objection  to  testimony  offered,  that 
it  is  irrelevant,  is  not  sufficient,  if  real 
g:round  of  objection  is  that  no  proper 
foundation  has  been  laid  for  its  introduc- 
tion.— People  V.  Frank,  28  Cal.  507,  519; 
People  V.  Balrd,  105  CaL  126,  130,  38  Pac. 
683. 

39.  It  Is  consensus  of  opinion  that  where 
proffered  evidence  is  Imperfect,  by  lack 
of  preliminary  proof,  which  may  or  may 
not  be  supplied  by  party  offering:  evidence, 
objector  must  specifically  point  out  defects 
by  his  objection,  and  if  he  fails  to  do  so, 
it  is  waived,  and  g:eneral  objection  of  "im- 
material. Inadmissible,  Irrelevent,  and  In- 
competent," made  when  evidence  is  offered 
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to  Jury,  Is  not  sufficient  to  warrant  investi- 
gation on  appeal  of  insufficiency  of  sucli 
preliminary  proof. — People  v.  Louie  Foo, 
112  Cal.   17.  24,  44  Pac.   453. 

40.  Same  — -  Same  —  Dytnir    declaration. — 

Objection  to  admissibility  of  dying:  declara- 
tion for  want  of  sufficient  preliminary  proof 
that  declaration  was  made  under  sense  of 
impendingr  death  Is  waived  if  not  specific. 
Such  objection  is  not  included  in  general 
objection  that  evidence  was  immaterial, 
irrelevant,  and  incompetent.  —  People  v. 
Owens.    123  Cal.    482.   490,   56   Pac.    251. 

41.  Same-— Objection  after  answer— Fall- 
are  to  move  to  atrlfce  out. — Objection  held 
to  have  been  too  late,  and  no  motion  to 
strike  out  being:  made,  such  objection  can 
not  be  considered  on  appeal. — People  v. 
Balmain,  16  CaL  App.  32,  116  Pac.  303. 

42.  Same — ^Waiver— Failure  to  specify^— 

General  rule  is,  that  he  who  objects  to 
admission  of  evidejice  must  specify  ground 
of  his  objection  when  evidence  is  offered, 
and  will  be  considered  as  having:  waived  all 
objections  not  specified. — People  v.  Louie 
Foo.  112  Cal.   17,   21.  44   Pac.   463. 

43.  Same  — -  Same  >— •  Q^neatlon  not 
answered. — When  question,  even  if  objec- 
tionable, is  not  answered,  an  objection  to 
it  becomes  mere  obstruction,  and  no  injury 
is  done  to  party  excepting:. — People  v. 
Williams,  45  Cal.   25.  27. 

As    to    minconduct    In    asking:    qneiitlona, 

see.  ante,   S  1093  note. 

44.  Same  — •  Same  —  Ruling:       reserved.  -^ 

Where    ruling:    upon    objection    to    question 


is  reserved  by  court,  and  defendant  does 
not  afterwards  ask  for  or  make  any  effort 
to  obtain  ruling  upon  objection,  or  move 
to  strike  out  answer  to  question,  legal 
presumption  is  that  such  ruling  has  been 
waived. — ^People  v.  Westlake,  62  Cal.  303, 
309. 

45.     Same  —  Same— Volnntarr     statement. 

— Where  witness  makes  voluntary  state- 
ment which  court  excludes  from  evidence, 
and  defendant  does  not  move  to  strike  out 
such  statement,  there  is  no  Injury  to 
defendant. — People  v.  Bishop,  134  Cal.  682. 
685,  66  Pac.  976. 

4e.  Objection  on  appeal.  —  Objection  to 
admissibility  of  evidence  can  not  be  made 
for  first  time  on  appeal. — People  v. 
Salorse,  62  Cal.  139.  145;  People  v.  Keeley, 
81  Cal.  210,  213,  22  Pac.  693. 

47.  Proper   ezcepttons   must   be  taken.—- 

When  proper  exceptions  are  not  reserved, 
rulings  of  trial  court  upon  evidence  can 
not  be  considered  on  appeal. — People  v. 
Morino,  85  Cal.  515,  517,  24  Pac.  892;  Peo- 
ple V.  Miller,  122  Cal.  84,  93.  54  Pac.  523. 

48.  Statements   of   prosecntlns    attorney. 

— Improper  statements  of  district  attorney, 
made  in  argument,  can  not  be  considered 
on  appeal,  if  no  objections  or  exceptions 
were  taken,  and  no  action  of  court  below 
with  reference  to  allowing  or  establl.<9hing 
such  statements  was  demanded  or  re- 
quested.— People  V.  Beaver,  83  Cal.  419.  420, 
23  Pac.  321.  See  People  v.  Shem  Ah  Fook, 
64  Cal.   380,   383,   1  Pac.   847. 


§1171.    WHEN  TO  BE  SETTLED  AND  SIGNED.     [B^pealed.] 

History:  Enacted  February  14,  1872,  founded  on  §  434  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  259;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  447;  February  18,  1881,  Stats,  and  Amdts.  1881,  p.  6; 
by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1, 
p.  488t  act  held  unconstitutional,  see  history,  §  171a,  ante;  amendment 
re-enacted  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  761;  repealed 
April  22,  1909,  Stats,  and  Amdts.  1909,  p.  1083. 


BILL  OF  EXCEPTIONS— SETTLEMENT 
AND  SIGNING. 

1,  Commissioners'  note. 

2,  Construction. 

8.  Same — Sliould  be  liberal. 

4.  Delivery  of  bill  to  clerk. 

5.  Notice — Discretion  of  court. 

6.  Same — Effect  of  failure  to  give. 

7.  Same — Extension  of   time. 

8,9.  Same— Objects    of    giving    two    days' 
notice. 

10.  Same — Postponement  of  settlement. 

11.  Same — Service  of. 

12.  Same — Verbal   notice  insufficient. 

13.  Same — Waiver. 

14.  Same — Same — Authority  of  attorney's 

clerk. 

15.  Preparation  of  bill— Delay. 


16. 

17. 
18. 
19. 
20. 
21. 
22. 
23,  24. 
25. 
26. 
27. 

28. 
29. 
30. 
31. 
32. 


Same — Refusal  of  counsel  to  prepare 
bill. 

Presenting  bill — Delay. 

Same — Same — ^Defendant   blameless. 

Same — Same — Excuse  for. 

Same — Same — Question   of  fact. 

Same — Extension  of  time. 

Same — Same — Notice   necessary. 

Same — Provisions  of  statute  directory. 

Right  to  demand  settlement. 

Settlement — Delay  by  court. 

Same — ^Discretion    where    notice     not 
properly  given. 

Same — ^During  trial. 

Signing— After  statutory   period. 

Same — District  attorney. 

Same — Effect  of  failure  to  sign. 

Same — Same — ^Disregarded   on  appeal. 
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33.  Same — No  substitute  for  signature  of 

judge. 

34.  Same — ^Presumption  of  regularity. 

35.  Substitution  of  new  bill. 

See   preliminary   note   to   {  1170. 

A»  to  aBftendments  to  proposed  bill,  see, 
post,   S  1177  and  note. 

As  to  contents  of  bill,  see,  post,  9  1176 
and  note. 

As  to  Issuance  of  certlllcate  of  probable 
cause  pendlnv  settlement  of  bill  of  excep- 
tions,  see,   post,    9  1243    and    note. 

As  to  Bkandamns  io  eoaapel  settlement  of 
bin  of  exceptions,  see,  post,  9  1174  and  note. 

As  to  petition  to  prove  exceptions,  see, 
post,  fi  1174  and  note. 

As  to  preparation  and  settlement  of  bill 
of  exceptions,  see  Kerr's  Cyc.  Code  Civ. 
Proc.    (2d  ed.).    9  650   and  note. 

As  to  slsnlnff  and  llllnsr  bill  of  exceptions, 

see    Kerr's   Cyc.    Code    Civ.    Proc.    (2d    ed.), 
9  649  and  note. 

As  to  time  of  settllngr  proponed  bill,  see, 
post,   99  1174,   1177   and   notes. 

1.  Commissioners'  note  says:  "The  de- 
aign  of  the  amendment  to  these  sections  is 
to  brinff  about,  as  far  as  possible,  an  avoid- 
ance of  the  delay  now  so  common  in  grettingr 
criminal  cases  to  a  hearingr  in  the  supreme 
court,  and  to  require  bills  of  exceptions  in 
criminal  cases  to  be  settled  as  expeditiously 
as  is  compatible  with  the  circumstances  of 
the  case.  The  phraseolopry  of  the  present 
section  is  changed  in  certain  respects  to 
more  clearly  express  its  purpose.  The 
clerk  Is  required,  upon  receipt  of  the  draft, 
to  note  such  receipt  thereon;  and  the  judgre. 
upon  receipt  thereof,  is  required  to  imme- 
diately desigrnate  a  time  for  settlement  and 
have  the  parties  notified  therof,  if  not 
present.  The  time  so  flxed  'can  not  be 
changed  for  the  convenience  of  a  party, 
t'xcept  upon  good  cause  shown  by  affida- 
vit." 

a.  ConstrvctloB. — This  section  must  be 
construed  together  with  section  1010,  Code 
of  Civil  Procedure,  requiring  that  notices 
must  be  in  writing,  as  parts  of  one  statute, 
as  required  by  section  4480  of  Political 
Code. — Page  v.  Superior  Court,  122  Cal.  209, 
211.   64   Pac.   780. 

8.  Same — Sbonld  be  liberal. — The  above 
section  marks  out  procedure  to  be  followed 
in  preparation  and  settlement  of  bills  of 
exception  In  criminal  cases,  and  should  be 
liberally  construed  in  interest  of  defend- 
ant's right  of  appeal  upon  bill  of  excep- 
tions.— ^Van  Bman  v.  Superior  Court,  106 
Cal.   643,  646,  40   Pac.   14. 

4.  DellTcry  of  bill  to  clerk. — When  Judge 
can  not  be  found,  proposed  statement  of 
bill  may  be  delivered  to  clerk  of  court  for 
him.  Clerk  should  make  minute-entry  on 
document  to  show  date  of  its  receipt,  and 
haifd  same  to  judge  at  earliest  convenient 
opportunity. — People  v.  Lee,  14  Cal.  610,  512. 


5.  Notice— Discretion  of  conrt.  —  Where 
Judge  settled  bill  of  exceptions  after  excuse 
made  by  defendant  for  failure  to  give  re- 
quired notice  to  district  attorney,  and  after 
allowing  district  attorney  ample  time  to 
propose  amendments,  which  he  did  within 
given  time,  such  failure  to  give  notice  was 
not  prejudicial  to  people  of  state;  and  dis- 
cretion of  Judge  in  settling  bill  against 
objection  of  district  attorney  will  not  be 
interfered  with  upon  appeal.  —  People  v. 
Gonzales,  136  Cal.-  666,   669,   69   Pac.   487. 

6.  Same^Effe^t  of  failure  to  arlve. — ^Trial 
Judge  may  refuse  to  consider  or  settle  bill 
of  exceptions  presented  by  defendant,  un- 
less notice  required  by  this  section  has  been 
given  to  district  attorney.  —  People  v. 
Sprague.  53  Cal.  422,  423. 

7.  Same  —  Extension  of  time. -^  Where 
time  to  present  bill  of  exceptions  was  ex- 
tended, but  extension  was  not  in  excess  of 
time  allowed  by  law  for  court  so  to  give, 
and  bill  was  presented  before  time  as  ex- 
tended had  expired,  notice  to  district  attor- 
ney should  not  be  less  than  two  days 
before  bill  is  presented,  and  need  not  be 
within  t*en  days  originally  required. — ^Wll- 
liard  v.  Dillard,  86  Cal.  154,  157,  24  Pac.  940. 

8.  Same-— Objects  of  aivlnir  two  days' 
notice  to  district  attorney  are:  1.  Because 
above  section  requires  such  notice  when- 
ever bill  of  exceptions  is  presented  or  flled; 
and  2.  Because  that  officer  should  have  an 
opportunity  not  only  to  propose  amend- 
ments to  bill,  but  also  to  contradict  state- 
ments In  affidavits  on  which  application  is 
based,  or  otherwise  to  prove  that  unneces- 
sary delay  has  occurred.  —  People  v. 
Sprague.  53  Cal.  422,  426. 

9.  Object  of  notice  is,  simply,  to  enable 
district  attorney  to  be  present  and  be  heard, 
if  he  desires,  upon  settlement  of  bill;  and 
if  notice  is  given  two  days  prior  to  actual 
application  for  such  settlement,  no  waiver 
of  right  to  make  application  or  to  have 
bill  settled  can  follow  from  failure  to  give 
it  at  earlier  period. — Willlard  v.  Dillard,  86 
Cal.  154,  157,  24  Pac.  940. 

10.  Same— Postponenaent  of  the  settle- 
nicnt. — ^Where  district  attorney  and  associ- 
ate counsel  for  prosecution  receive  verbal 
notice,  and  settlement  of  proposed  bill  of 
exceptions  has  been  postponed  by  consent, 
such  postponement  constitutes  waiver  of 
service  of  two  days'  notice  of  settlement 
required  to  be  served  upon  district  attor- 
ney, and  if  court  refuses  to  settle  bill  for 
want  of  such  notice,  writ  of  mandate  will 
issue  commanding  it  to  settle  bill  of  ex- 
ceptions.— ^Van  Eman  v.  Superior  Court,  106 
Cal.   643.   645,   40  Pac.   14. 

11.  Same — Service  of.  —  Where  copy  of 
notice  of  settlement  of  bill  of  exceptions 
was  served  by  depositing  copy  through 
door  of  district  attorney's  office,  into  postal 
box  wlilch  had  been  placed  there  for  recep- 
tion of  documents,  such  service  is  sufficient. 
Such  postal  box  is  conspicuous  place, 
within    meaning    of   section    1011,    Code    of 


12S7 


§1171 


BIliL  OF  BXCBPTIONS — SBTTLEMBIVT,  BTO. 


[Pt.  n. 


Civil  Procedure.  —  January  v.  Superior 
Court  78  CaL  687,  688,  15  Pac.  108. 

12.  Same— Verbal   notice    Inaufflolent. — If 

only  verbal  notice  of  settlement  of  bill  of 
exceptions  Is  griven,  judgre  may  refuse  to 
settle  bill. — Pagre  v.  Superior  Court.  122  Cal. 
209,  211,  64  Pac.  730. 

13.  Saine -« IValver.  —  Where  there  Is 
nothingr  in  record  to  show  that  proposed 
bill  was  served  upon  district  attorney,  or 
that  notice  of  Its  presentation  was  griven 
to  him,  but  there  is  merely  an  ex  parte 
affidavit  that  such  notice  'Was  waived  by 
assistant  district  attorney,  it  does  not  ap- 
pear that  Judgre  Improperly  refused  to  settle 
bill  of  exceptions,  and  mandamus  will  not 
lie  to  compel  him  to  settle  same.  Waiver 
of  notice  should  be  made  of  record  or  by 
some  writing:,  and  not  be  left  to  uncertainty 
of  human  memory. — People  v.  Hill,  78  Cal. 
406,   406.   20   Pac.  862. 


14.  Same — Some— Aathorlty  of  attorney** 
clerk. — Objection  of  district  attorney  that 
no  notice  of  settlement  was  ^Iven  is  not 
overcome  by  proof  that  verbal  notice 
thereof  was  grlven  to  his  clerk,  and  can  not 
be  deemed  waived,  where  proposed  bill  was 
not  served  upon  district  attorney,  and  he 
did  not  know  of  its  preparation  or  existence 
until  after  its  presentation  to  Jiidgre.  Clerk 
in  charge  of  office  of  district  attorney  has 
no  implied  authority  to  waive  written 
notice,  or  to  bind  his  principal  by  any 
agreement  in  reference  to  case. — Page  v. 
Superior  Court,  122  Cal.  209.  211,  54  Pac. 
780. 

As  to  notice*  how  served  upon  attorneys 
generally,  see  Kerr's  Cyc  Code  Civ.  Proc, 
2d  ed..  S.lOll   and  note. 

16.  Preparation  of  bill— Delay. — ^If,  for 
sufficient  reasons,  counsel  has  not  been 
able  to  prepare  bill  of  exceptions  within 
statutory  time,  one  should  be  prepared  as 
soon  thereafter  as  may  be,  and  be  pre- 
sented or  filed,  after  notice  to  district  at- 
torney, accompanied  by  affidavits  account- 
ing for  and  tending  to  excuse  delay.-^ 
People  V.  Sprague.  58  Cal.  422,   425. 

16.  Same— Refusal  of  counsel  to  prepare 
bllL — Where,  after  conviction  of  defendant, 
his  counsel  refused  to  prepare  statement  or 
bill  of  exceptions  without  payment  of  fee, 
and  defendant,  after  statutory  time  for  pre- 
paring such  statement,  presented  statement 
to  Judge  to  be  settled  and  signed,  alleging 
as  his  excuse  for  not  preparing  it  within 
time  fixed  by  statute  his  Inability  to  pay 
counsel  fee  demanded,  and  Judge  refused 
to  settle  bill,  on  ground  that  statutory  time 
had  elapsed,  mandamus  will  Issue  to  compel 
him  to  settle  bill,  where  no  fault  is  im- 
putable to  defendant,  and  application  for 
relief  is  made  immediately  after  discovery 
of  neglect  or  omission  of  counsel  to  pre- 
pare papers,  and  where  it  appears  that 
there  are  reasonable  grounds  for  appeal 
taken,  and  that  application  is  not  intended 
merely  for  delay. — People  v.  Kahl.  18  Cal. 
432.  433. 


17.  PresentfuK  bill— Delay. — ^Rule  as  to 
time  of  presenting  bill  is  directory,  and 
Judge  has  power  to  settle  bill  presented 
after  lapse  of  statutory  time,  or  of  time 
granted  in  addition  thereto,  and  It  Is  his 
duty  to  settle  it,  if  failure  to  comply  with 
statute  Is  shown  to  have  been  unavoidable 
or  excusable:  but  If  delay  is  not  excused. 
Judge  may  and  ought  to  deny  application. 
— Brown  v.  Prewett,  94  Cal.  502,  607,  29 
Pac.    951. 

1&     Same— Same— Defendant  blameless. — 

Fact  that  defendant  Is  personally  blameless 
for  delay  in  presenting  bill  of  exceptions  Is 
one  which  should  have  great  weight  with 
Judge  in  determining  his  action  In  settling 
bill,  but  it  is  not  conclusive. — ^Brown  v. 
Prewett,  94  Cal.  602,  608.  29  Pac.  961. 

19.  Same— Same^E:xcase  for.  as  to. — De- 
fendant must  prepare  and  tender  his  state- 
ment or  bill  of  exceptions  within  ten  days, 
or  within  such  further  time  as  may  be 
granted  by  trial  Judge  or  Judge  of  su- 
preme court,  or  give  sufficient  excuse  for 
his  failure  so  to  do.  Such  excuse  being 
shown,  bill  should  be  signed,  otherwise 
not.— People  v.  Lee,  14  Cal.  510,  611. 

20.  Same  —  Same  —  Question  of  tact. — 

Whether  or  not  delay  of  party  in  present- 
ing bill  of  exceptions  is  excusable  Is  ques- 
tion of  fact  to  be  determined  by  Judge,  act- 
ing Judicially,  upon  evidence  submitted,  and 
his  decision  can  not  be  controlled  by  man- 
damus, unless  his  refusal  to  act  involves 
abuse  of  discretion. — Brown  v.  Prewett,  94 
Cal.  502.  607,  29  Pac.  951. 

21.  Same  —  Extension    of    time.  —  It    Is 

within  power  of  court  to  extend  time  for 
presentation  of  draft  of  bill  of  exceptions 
to  an  order  denying  motion  for  new  trial. 
— People  ex  rel.  Smith  v.  Keyser,  68  Cal. 
183,  184. 


Same  ta—  Same  —  Notice 

Judge  can  not,  since  amendment  to  above 
section,  extend  time  for  presentation  of  bill 
without  two  days'  notice  to  district  attor- 
ney, or  without  affidavit  showing  necessity 
for  such  extension. — People  v.  Blis,  8  Cai. 
App.  162.  84  Pac.  676,  677. 

23.  Same — Provisions  of  statute  direc- 
tory.— Statute  requiring  statement  or  bill 
of  exceptions  to  be  made  within  ten  days 
after  trial  is  directory,  and  defendant  Is 
not  precluded  of  his  rights  by  failure  of 
Judge  to  settle  or  sign  statement  within 
time. — People  v.  Woppner,  14  Cal.  437,  438; 
People  V.  Lee.  14  Cal.  510,  511. 

24.  Provisions  of  statute  prescribing 
time  within  which  bills  of  exceptions  shall 
be  tendered  and  settled  are  directory. — 
People  V.  White,  34  Cal.  183,  188. 

26.  Right  to  demand  settlement. — Prac- 
tice in  preparing  and  presenting  bills  of 
exceptions  Is  regulated  by  above  section, 
and  when  course  is  pursued  as  indicated 
therein,  plain  statutory  duty  is  cast  upon 
Judge  to  settle  bill,  and  party  appealing 
has  absolute  right  to  demand  its  settle- 
ment, which  can  be  enforced  by  mandamus. 


Tit.  VII,  ch.  T.] 
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But  when  statute  Is  wholly  dlsresrarded  by 
party  seeking:  to  avail  himself  of  its  priv- 
ilegres,  his  rigrbt  to  demand  settlement  of 
bill  becomes  conditional,  and  dependent 
upon  his  ability  to  prove  that  his  negrllgrence 
is  excusable. — ^Brown  ▼.  Pre  wet  t,  94  Cal. 
502,  606,  29  Pac.  951. 

26.     Settlement  —  Delay   by   eonrt. — ^It    Is 

within  discretion  of  court  to  delay  settle- 
ment of  b411  of  exceptions  beyond  statu- 
tory time. — People  v.  Qoldenson,  76  Cal. 
328,  351,  19  Pac  161. 


tlons  can  not  defeat  party's  rlgrht  of  appeal. 
— People  V.  Martin,  6  Cal.  477,  478. 


27.  Same -« DlaeretloB  where  notice  not 
properly  irlven- — ^Where  Judgre,  In  exercise 
of  his  discretion,  has  seen  fit  to  settle  bill 
where  notice  had  not  been  regrularly  grlven, 
supreme  court  will  not  reconsider  trial 
court's  rullngr  unless  there  has  been  show 
of  plain  abuse  and  Injury. — People  v.  Qon- 
sales,  ^36  Cal.  666,  670,  69  Pac.  487. 

28.  Same— Dnrlnir  trial* — ^It  is  not  error 
In  court  to  refuse  to  settle  bill  of  excep- 
tions during:  trial. — People  v.  Ooldenson,  76 
CaL  828,  351,  19  Pac.  161. 


SlflrntBff  -«  After    atatvtory    period.— ^ 

Appellate   court  will  not  Inquire   into   rea- 
sons   which    Induced    trial    Judgre    to    sig:n' 
bill   after   statutory   period,   but   will    pre- 
sume  that  they  were  sufficient. — ^People  v. 
Lee,  14  Cal.  510,  511. 

80.  Same^Dlstrlet  attorney. — Bill  of  ex- 
ceptions settled  and  sigrned  by  district  at- 
torney is  unauthorized  by  law,  and  void,— 
People  V.  Fergruson,  34  Cal.  309,  310. 

81.  Same  — Effect    of    failure    to    uign^-~ 

Failure  or  refusal  to  slgrn  a  bill  of  excep- 


82.     Snme-^Same-^DUireflrarded  on  appeal. 

— ^Blll  of  exceptions  not  sigrned  by  Judgre 
will  be  disregrarded  on  appeal.— People  v. 
Armstrong:,   44  Cal.   826,   327. 

88.  Same  —  If o  anbstltnte  for  slsnatnre 
of  Jndffe. — Stipulations  of  attorneys  or  cer- 
tificate of  respondent's  attorney  can  not  be 
substituted  for  slg:nature  of  Judgre  to  bill 
of  exceptions  so  as  to  grive  it  validity  or 
entitle  it  to  any  consideration. — People  v. 
Trim,  37  Cal.  274,  276. 

34.  Same  —  Preanmptlon  of  refrnlarlty. — 

In  absence  of  anything:  particular  to  con- 
trary leg:al  intendment  will  arise  from  fact 
of  bill  being:  slg:ned  by  Judgre  that  same 
was  reg:ularly  done. — People  v.  Martin,  6 
Cal.  477,  478. 

35.  Subatltntlon  of  new  bUL — ^Where  bill 
of  exceptions,  properly  left  with  clerk  for 
Judg:e,  and  presented  in  time,  was  refused 
settlement  on.  account  of  its  defective  form, 
and  was  taken  away  by  attorneys  for  de- 
fendant, who,  without  notice  to  district 
attorney  or  to  Judg:e,  and  without  their  con- 
sent, separated  pagres  of  bill  and  inserted 
statement  of  evidence  In  narrative  form  in 
lieu  of  copy  of  reporter's  notes,  and  bill  so 
amended  was  delivered  to  clerk  about  three 
months  after  expiration  of  time  allowed 
for  its  presentation,  and  notice  g:lven  at 
that  time,  such  bill  as  amended  was  new 
bin,  and  refusal  of  court  to  settle  it  on 
account  of  delay  In  its  presentation  wan 
not  an  abuse  of  discretion. — January  v.  Su- 
perior Court,  73  Cal.  587,  540,  16  Pac.  108. 


1.  Demnrrer— Rnllns  on.— Sections  1172 
and  1174  provide  for  exceptions  and  a  bill 
of  exceptions  to  the  ruling:  on  demurrer. 
These  provisions  are  exclusive  of  any  other 
mode  of  obtalnlngr  a  review  even  when 
there  Is  a  Judg:ment  roll. — ^People  v.  Cuslck, 
11  Cal.  App.  188,  189,  104  Pac.  461. 


demnrrer,    see 


§  1172.    EXCEPTIONS  MAY  BE  TAKEN  TO  DECISION  OF  COURT  OR 
iJITDOE.     [Repealed.] 

History:  Enacted  February  14,  1872;  amended  March  10,  1885,  Stats, 
and  Amdts.  1885,  p.  68;  repealed  April  22,  1909,  Stats,  and  Amdts.  1909, 
p.  1083.* 

EXCEPTIONS  TO  DECISIONS. 
|1,  2.  Demurrer — Ruling   on. 

3.  Motion  to  correct  minutes. 

4.  Motion  to  set  aside. 

5.  Same — ^Reviewable  upon  appeal,  prior  to 

amendment. 

6.  Order  correcting  minntes. 

7.  Order  denying  new  trial — Exception  al* 

lowed. 

8.  Same — How  reviewed. 

9.  Order  entering  judgment  nnne  pro  tone. 

10.  Order  fixing  time  for  sentence. 

11.  Order  sustaining  demnrrer. 

12.  Same — Necessity  for  bill  of  exceptions. 
.  13.  Same — Exceptions  noted  in  minntes. 

14.  Same — ^Waiver  of  right  to  appeal. 

See  preliminary  note  to  1 1170,  ante. 

Aa  to  motion  for  new  trial*  ses^  POS^ 
IS  1179-1182  and  notes. 

As  to  motion  In  arrest  of  $ndmm/tmt,  See, 
post,  S9  1185-1188  and  notes. 


As    to    order    anstalnlnir 

pars.  11-14,  this  note. 


2.  There  Is  no  distinction  between  the 
rule  upon  a  demurrer  to  an  information  and 
a  demurrer  to  an  Indictment  so  far  as  au- 
thenticating: the  same  in  a  bill  of  excep- 
tions is  concerned. — People  v.  Cuslck,  11 
CaL  App.  188,  189,  104  Pac.  461. 

Am  to  demnrrer,  see,  ante,  §{  1002-1012 
and  notes. 


S.  Motion  to  eorreet  nUnntee. — Where 
judgment  falsely  recites  that  defendant  was 
properly  arraisrned  for  sentence,  and  court 
denies  motion  to  correct  minutes  and  va- 
cate judgrment,  only  possible  means  by 
which    defendant    can    save    except! ori     to 
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order  of  this  character  Is  under  subdivision 
5  of  above  section. — People  v.  Walker,  132 
Cal.  137,  142.  64  Pac.  133. 

4.  MotloB  to  net  aalde. — Order  denying; 
motion  to  set  aside  Indictment  prior  to 
amendment  of  March  10,  1885,  was  not  re- 
viewable on  appeal  by  bill  of  exceptions. — 
People  v.  Ramirez,  56  Cal.  533,  535,  38  Am. 
Rep.  73. 

5.  Sanne — Reviewable  upon  appeal,  prior 
to  aaiendnieBt. — Order  denying:  motion  to 
set  aside  indictment,  thougrh  not  appealable, 
may  be  reviewed  upon  appeal  from  Judgr- 
ment,  where  proceedings  are  brought  up 
by  bill  of  exceptions. — People  v.  Simmons, 
119  Cal.  1.  2.  60  Pac.  844. 

As  to  motion  to  net  aiilde  Indictment  or 
Information,  see.  ante,  §§  995-999  and  notes. 

^  Order  correctlnar  mlnuten  upon  ex 
parte  application  of  district  attorney  Is 
reviewable  on  appeal,  though  it  was  not 
excepted  to.  as  such  order  is  deemed  ex- 
cepted to. — People  v.  O'Brien,  4  Cal.  App. 
72S,  89  Pac.  438,  440. 

7.  Order  denying:  neiv  trial— Rxceptlon 
allotted. — Where  motion  for  new  trial  is 
denied,  defendant  may  except  to  decision, 
and  under  denial  thereof  bill  of  exceptions 
may  be  prepared  and  settled  as  provided 
by  code. — People  v.  Plsher,  51  Cal.  319,  321. 

S.  flamr  TTott  reviewed. — Above  section 
provides  for  exception  to  order  denying  new 
trial.  Order  denying  new  trial  is  there- 
fore an  order  made  before  judgment,  and 
may  also  be  reviewed  on  appeal  from  judg- 
ment.— People  V.  Thompson,  115  Cal.  160. 
161,  46  Pac.  912. 

0.  Order  enterlnfr  Jndirment  nunc  pro 
tune. — Order  directing  entry  of  judgment 
nunc  pro  tunc,  as  of  a  prior  date,  reciting 
that  judgment  was  then  duly  rendered,  is 
an  order  after  judgment  affecting  sub- 
iitantlal  right  of  defendant,  and  is  appeal- 


able, and  mandamus  will  lie  to  compel 
settlement  of  bill  of  exceptions  upon  appeal 
therefrom. — Ward  v.  Dunne,  186  Cal.  19,  21, 
68  Pac.   105. 

10.  Order   lining   tlnte    for   sentence. — No 

exception  Is  allowed  by  statute  to  order 
flxing  time  for  sentence.  Therefore  order 
is  not  reviewable  upon  appeal. — People  v. 
Mess.    65  Cal.  174,   175,   5   Am.  Cr.  Rep.   592, 

3    Pac.    670. 

• 

11.  Order  snstnlnlnir  demnrrer. — People 
have  right  to  an  exception  to  order  sus- 
taining demurrer  to  indictment,  and  may 
appeal  therefrom,  even  though  court,  of 
Its  own  motion  or  volition,  directed  sub- 
mission of  case  to  another  grand  jury. — 
People  V.  Lee,  107  Cal.  477.  478.  40  Pac.  754. 

A»  to  mllnira  on  demurrer,  see  pars.  1,  2. 
this  note. 

12.  Same— NeccMilt?'  for  bill  of  ^excep- 
tlouN. — Upon  appeal  by  people  from'  order 
sustaining  demurrer  to  indictment,  order 
will  not  be  reviewed  in  absence  of  bill  of 
exceptions. — People  v.  Druffel.  3  Cal.  App. 
731,  86  Pac.  907;  People  v.  McPherson  (Cal. 
App.   June   14.   1906),   86  Pac.   907,    908. 

13.  Same— Gxcept loan    noted    In    mlnnteii. 

— Upon  appeal  by  people  from  order  sus- 
taining demurrer  to  indictment,  minutes  of 
court  are  not  part  of  judgment-roll  upon 
appeal,  and  exceptions  merely  noted  in 
minutes  can  not  be  reviewed  upon  a])peRl 
from  such  order. — People  v.  Long.  121  Cal. 
^.94.    495,    53   Pac.   1097. 

14.  Same— llr'alver  of  rlArht   to  appeal. — 

Upon  sustaining  of  demurrer  to  an  indict- 
ment, where  district  attorney  took  no  ex- 
ception, but  moved  for  and  obtained  order 
submitting  case  to  another  grand  Jury, 
failure  to  except  and  taking  this  order  was 
an  acquiescence  to  demurrer,  and  waiver 
of  riglit  to  appeal. — People  v.  Wooster,  16 
Cal.  435. 


§  1173.    EXCEPTIONS  NOT  TAKEN  ON  THE  TRIAL,  BTTT  WHICH  MAT 
BE  TAKEN  BT  THE  DEFENDANT.     [Repealed.] 

History:    Enacted  February  14,  1872;  repealed  April  22,  1909,  Stats, 
and  Amdts.  1909,  p.  1083. 


REVIEW— EXCEPTION  NOT  TAKEN. 

1,2.  Appeal   from  order  denying  a  continu- 
ance. 

3.  Same — Review  on  appeal  from  judgment 
— Bill  of  exceptions  necessary. 

4, 5.  Continuance — ^Bill    of    exceptions    neces- 
sary. 

See  preliminary  note  to  S  1170. 

1.  Appeal  from  order  deuTlns  a  eontln- 
nanee^ — Such  an  appeal  in  a  criminal  prose- 
cution for  murder  may  not  be  maintained 
separately  from  the  appeal  from  the  judg- 
ment.— People  V.  Besold,  154  Cal.  364,  97 
Pac.  871. 

2.  Order  denying  motion  for  continuance 
is  not  appealable  but  may  be  reviewed  upon 


appeal    from    judgment. — People    v.    Besold, 
154  Cal.  363,  «4,  97  Pac.  871. 

3.  Same— Review  on  appeal  from  Jadir- 
men t— Bill  of  exeeptlona  neeesaary. — Such 
an  order  is  reviewable  on  the  appeal  from 
the  judgment,  but  in  order  to  have  such 
review  it  is  necessary  to  include  the  mo- 
tion, evidence  in  support  thereof,  and  the 
order  in  a  bill  of  exceptions. — People  v. 
Besold.  154  Cal.  364.  97  Pac.  871. 

Am  to  chancre  of  plaee  of  trial,  see,  ante, 
fi§  1033-1038  and  notes. 

4.  Continaaace — Bill  of  exceptlonH  neeea- 
•ary. — Exception  to  ruling  of  court  In  re- 
fusing continuance  must  be  presented,  on 
appeal,  by  bill  of  exceptions. — People  v. 
Ashnauer,  47  Cal.  98,  99. 

6.  Exceptions  to  an  order  overruling 
motion   for  continuance   must   be  presented 
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t;o  supreme  court  by  embodyingr  fact  In 
bill  of  exceptions,  or  in  some  mode  clearly 
identifyinsT  it  as  havingr  been  read  on  hear- 
Ingr  of   motion. — People  v.   Weaver,   47   Cal. 


106,    108;    People   y.    Buck,    161   Cal.    667.    91 
Pac.    629,    630. 

An  to  motion  for  eoiitlnaaace»  see,  ante, 
§  1062  and  note. 


§1174.    HOW  TO  BE  SETTLED.     [Repealed.] 

History:  Enacted  February  14,  1872;  amended  March  30,  1874,  Code 
Anidts.  1873-4,  p.  448;  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  489,  act  held  unconstitutional,  see  history,  §  171a, 
ante;  amendment  re-enacted  March  22,  1906,  Stats,  and  Amdts.  1905, 
pp.  761,  762;  repealed  April  22,  1909,  Stats,  and  Amdts.  1909,  p.  1083. 


STATEMENT  OF  BILL— REMEDY  FOB 
REFUSAL— PEOVINa    EXCEPTIONS. 

I.  In  General. 

II.  Remedies  fob  Failure  or  Judge  to  Act. 

L  In  General. 

1.  Amendments  not  required. 

2.  Duty  of  judge  to  disregard  technical 

objections. 

3.  Extension  of  time — Since  amendment 

of  section. 

4.  Lapse  of  statutory  time. 

5.  Mode  of  presenting  bill. 

6.  Motion  for  new  trial — Bill  not  neees- 

sary  on  hearing. 

7.  Same — ^^Bill  presented  after  denial. 

8.  Refusal  to  settle  bill — As  to  grounds 

for. 

9.  Same — Imperfections  in  bill. 

10.  Same — Improper   matters    in    bill.- 

11.  Same — Mistake    in    entitling    bill    of 

exceptions. 

12.  Right  to  present  bill  can  not  be  de- 

stroyed. 

13.  Settlement  by  successor  of  trial  judge. 

n.  Remedies  fob  Failure  of  Judge  to  Act. 

14.  Appeal  does  not  lie. 

15.  Same — ^Refusal  to  allow  particular  ex- 

ceptions. 

16.  Mandamus — Against  successor  in  office. 

17.  Same — ^Application  must  state  what. 

18.  Same — Same — Copy  of  bill. 

19.  Same — Same — ^Demand  and  refusal. 

20.  Same  —  Same  —  Due  presentment  and 

notice. 

21.  Same — ^Bill    must    tend    to    manifest 

error. 
22,23.  Same — ^Bill   presented  after   statutory 
time. 

24.  Same — Conflicting  evidence  as   to  ex- 

ceptions. 

25.  Same — Costs  where  bill  signed  after 

application. 

26.  Same — ^Excuses  for  non-settlement. 
27,28.  Same — ^Refusal  to  settle  defective  bilL 

29.  Same — Refusal  without  cause. 

30.  Same — ^Right  to  jury  trial. 

31.  Same — Settlement  in  particular  way. 

32.  Same  —  Willingness   to    settle   proper 

bilL 


33.  Petition    to    prove    exceptions — Appli- 

cation must  state  exceptions. 

34.  Same — Duty   of  appellate   court. 

35.  Same — Errors   not   prejudiciaL 

86,37.  Same — Evidence  as  to  exceptions  eon- 
flicting. 

38.  Same — Same — Immaterial    differences. 

39.  Same — Facts  to  be  set  forth. 

40.  Same— rXotice — How  served* 

41.  Order  denying  continuance. 

42.  Prohibition  will  not  lie. 

43.  Proving    exceptions  —  Application    to 

prove. 

44.  Same — Appeal  to  district  court. 

45.  Same — Jurisdiction    of    district    court 

of  appeals. 

46, 47.  Same — Exclusive  remedy. 

48.  Same — Mandatory  provision. 

49.  Same — Expiration  of  office  of  judge. 

50.  Relief  from  neglect,  etc. 

51,  52.  Requirements  of  this  section  are  juris- 
dictional. 

53.  Same — Contra. 

54.  Stipulation  in  open  court. 

55.  Successor  in  office  of  trial  judge. 

56.  Waiver  of  notice. 

57.  When  remedy  should  be  exercised. 

L  IN  GENERAL. 

See  preliminary  note  to  1 1170. 

A«  to  notice  to  dtotrlct  »ttormej,  see. 
ante,  §  1171  and  note  pars.  6-14. 

A»  to  preaentatton  of  blll»  see,  ante,  {1171 
and  note  pars.  17-24. 

As  to  purpose  of  above  section*  see,  ante, 
9  1171.  commissioners'  note,  par.  1. 

As  to  settlement  of  bill,  see,  ante,  9  1171 
and  note  pars.  26-28. 

As  to  slffnlns  bill,  see,  ante,  9  1171  and 
note  pars.  29-84. 

1.  Amendments  mot  required. — There  is 
no  preparation  and  service  of  amendments 
by  a  district  attorney  required  by  this  sec- 
tion.— People  V.  Islar,  8  Cal.  App.  600,  604, 
97  Pac.  686. 

2.  Dnty  of  Jadirc  to  dlsreirard  tecbnical 
objections. — Rule  established  in  previous 
cases,  that  where  proposed  bill  of  excep- 
tions is  merely  copy  of  reporter's  tran- 
script, without  any  effort  to  reduce  it  to 
proper    form    for    purpose     of    presenting: 
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questions  Involved,  or  where  It  is  mere 
.-skeleton,  it  may  be  disregarded,  and  settle- 
ment of  it  will  not  be  required,  is  harsh 
and  riffid  rule,  liable  to  abuse  and  to  oper- 
ate as  virtual  denial  of  Justice  to  defendant, 
throusrh  ignorance,  incompentency,  or  in- 
dulgence of  his  counsel,  and  will  not  be 
extended  to  cases  not  falling  directly 
within  class  to  which  it  has  heretofore  been 
held  to  apply;  and  even  in  such  case  it 
would  be  better,  as  rule,  for  Judge  of  trial 
court  to  disregard  as  far  as  possible  tech- 
nical objections,  and  endeavor  to  settle  bill 
of  exceptions,  rather  than  refuse  it. — 
Cohen  v.  Wallace,  107  Cal.  183,  189,  40  Pac. 
101. 

8.  Bxtenalon  of  time— Since  amendment 
to  above  •ectlon.  Judge  can  not  extend  time 
for  presenting  bill  of  exceptions  without 
notice  to  district  attorney,  or  affidavit 
showing  necessity  for  such  extension. — 
People  V.  Blis,  8  Cal.  App.  162,  84  Pac.  676, 
677. 

4.  Iiap«e  of  statntory  time. — Where  bill 
of  exceptions  is  settled  by  trial  Judge  after 
statutory  period  allowed  therefor,  reasons 
which  may  have  Induced  such  action  will 
not  be  Inquired  Into  on  appeal,  but  will  be 
presumed  to  have  been  sufficient. — People 
V.  Raschke,  78  Cal.  878,  879,  15  Pac.  18. 

5.  Mode  of  presenting  bill.— Upon  appeal 
from  order  after  Judgment  under  section 
1172  of  this  code,  bill  of  exceptions  must 
be  presented  as  prescribed  in  this  code, 
within  ten  days  from  entry  of  order  ap- 
pealed from,  upon  proper  notice  to  district 
attorney. — Ward  v.  Dunne,  136  Cal.  19,  21, 
68  Pac.  105. 

6.  Motion  for  new  trial— Bill  not  neces- 
sary on  hearlnir. — It  is  not  necessary  for 
defense,  in  making  motion  for  new  trial,  to 
have  bill  of  exceptions  or  statement  pre- 
pared beforehand;  and  In  arguing  motion 
without  bill  of  exceptions,  defendant  did 
not  waive  right  to  have  bill  of  exceptions 
settled  after  motion  was  heard  and  deter- 
mined.— People  ex  rel.  Lee  Lin  Tal  v. 
HewlU,  66  Cal.  117,  119. 

7.  Same  — Bill   presented   after  denial.— 
Vhere   defendant   moves   for   new   trial   on 

.iny  or  all  of  grounds  mentioned  in  section 
:  181  of  this  code,  upon  denial  of  motion 
he  may  present  draft  of  bill  of  exceptions 
and  have  same  settled  as  provided  in  above 
section. — ^People  ex  rel.  Smith  v.  Keyser,  63 
Cal.  183,  184. 

S.  Refnnal  to  settle  bill — ^As  to  grounds 
for. — ^When  nearly  two  years  are  allowed  to 
elapse  after  presvitation  of  bill  of  excep- 
tions and  proposed  amendments  to  Judge 
of  court  below  for  allowance  and  settle- 
ment, and  another  voluminous  bill  of  ex- 
ceptions is  meanwhile  settled  and  allowed, 
but  contains  none  of  exceptions  desired  by 
appellant,  statement  by  Judge,  on  subse- 
quent application  for  settlement  of  first 
bin,  that  he  knew  nothing  of  it,  and  that 
It  was  not  in  his  possession,  does  not  show 
such  refusal  to  settle  bill  as  brings  matter 


within  above  section  of  code  providing  for 
proof  of  acceptance. — People  v.  Pratt,  78 
Cal.  345,  347,  20  Pac.  731. 

9.  Same  —  Imperfections    In     bill. — It     Is 

duty  of  Judge  to  settle  bill  .of  exceptions, 
though  he  may  require  it  to  be  corrected, 
if  incorrect  before  signing,  but  he  has  no 
right  to  refuse  to  settle  it  in  first  instance 
because  of  its  imperfections.  The  Judge 
may  require  party  to  make  and  present 
proper  settlement.  If  It  is  incomplete. — San- 
some  V.  Myers,  80  Cal.  483,  486,  sub  nom. 
Sansome  v.  Superior  Court,  22  Pac.  212. 

10.  Same  —  Improper    matters    In    bill. — 

Fact  that  some  things  are  stated  In  bill 
which  might  with  propriety  be  left  out  is 
not  ground  for  refusing  to  settle  bill,  and 
very  purpose  of  statute  in  requiring  settle- 
ment to  be  had  Is  that  such  matter  may  be 
eliminated. — Cohen  v.  Wallace,  107  Cal.  133. 
137,  40  Pac.  101. 

11.  Same  —  Mistake  In  entitling  bill  of 
exceptions  Is  not  sufficient  ground  for  re- 
fusing to  settle  it. — People  v.  Crane,  60  Cal. 
279,   280. 

12.  Rlglit  to  present  bill  can  not  be  de- 
stroyed*— ^Under  above  section,  defendant 
is  entitled  to  ten  days  in  which  to  prepare 
and  present  his  bill  of  exceptions  from  an 
order  fixing  day  for  execution,  where  pre- 
vious sentence  had  been  pronounced,  and 
this  right  can  not  be  cut  down  and  de- 
stroyed by  order  of  court  fixing  date  of 
execution  of  defendant  within  this  period. 
— People  V.  Durrant,  119  Cal.  64,  67,  60  Pac. 
1070. 


18.  Settlement  by  aveeessor  of  trial 
Jadffc. — Where  Judge  who  tried  cause  re- 
signs, and  motion  for  new  trial  was  heard 
by  his  successor  in  office,  above  section 
must  not  be  construed  so  as  to  deprive  de- 
fendant of  right  to  be  heard  on  appeal 
upon  bill  of  exceptions  which  has  been 
settled  and  allowed  as  correct  by  Judge 
who  heard  and  ruled  upon  motion,  and  who 
was  therefore  competent  to  certify  to  its 
correctness. — People  v.  Hodgdon,  66  Cal. 
72,  75,  36  Am.  Rep.  30. 

As  to  settlement  of  bills  of  exceptlona  on 
death  of  Jadare, 'See  Rules  Supreme  Court, 
rule  xxvli,  144  Cal.  li. 

IL  REMEDIES  FOR  FAILURE  OF  JUDGE 

TO  ACT. 

14.  Appeal  does  not  lie* — ^Refusal  of 
trial  Judge  to  settle  bill  of  exceptions  Is  not 
final  or  conclusive  order  affecting  substan- 
tial rights  of  defendant,  from  which  an 
appeal  is  allowed.  Remedy  is  by  manda- 
mus to  compel  Judge  to  act  in  settling  bill. 
— People  V.  Jackson,  138  Cal.  88,  83,  70 
Pac.  918. 

15.  Same^Refasal  to  allow  partlevlar 
exceptions. — Refusal  of  trial  Judge  to  allow 
particular  exceptions  according  to  facts  is 
not  final  or  conclusive  order  afTectlng  sub- 
stantial rights  of  defendant  and  Is  not 
appealable.  Remedy  is  by  petition  to  ap- 
nellate   court   to  prove   exceptions  not  al- 
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lowed  according  to  facts. — People  v.  Jack- 
son, 188  Cal.  33,  88,  70  Pac.  918. 

16;  Mamdamiu  —  Airaln>t  avcceaaor  la 
ofllce. — ^Mandamus  will  not  lie  to  compel 
one  Judgre  to  indorse  certain  document  as 
correct  statement  of  oral  charire  griven  by 
his  predecessor  in  office  more  than  four 
years  prior  to  time  when  demand  for  in- 
dorsement was  made,  and  about  which 
present  Judere  has  no  personal  knowledgre 
whatever. — Walker  v.  Superior  Court,  189 
Cal.  108,  110,  72  Pac.  829. 

17.  Same— Application  mast  state  what. 

— Petition  for  writ  of  mandate  to  compel 
settlement  of  bill  of  exceptions  is  not  de- 
murrable in  not  statin?  that  respondent 
Is  judgre  who  tried  case,  though  it  would 
be  better  to  state  specifically  that  fact; 
and  if  petition  shows  that  trial  was  had, 
judgrment  rendered,  and  motion  for  new 
trial  made  and  denied  in  court  of 
which  respondent  is  Judge,  and  answer  of 
respondent  shows  that  he  was  in  fact  judge 
who  presided  at  trial,  omission  of  petition 
to  make  specific  averment  to  that  effect 
is  sufficiently  supplied  by  answer. — ^Wil- 
llard  V.  DiUard,  86  Cal.  154,  165,  24  Pac.  940. 

18.  8am^— game-  Copy  of  bill. — Applica- 
tion for  mandamus  to  compel  trial  judge  to 
settle  bill  of  exceptions  must  contain  copy 
of  proposed  bill,  so  that  appellate  court 
may  determine  whether  there  are  any  er-. 
rors  In  action  of  court  below  which  will 
entitle  it  to  consideration. — People  v.  Kahl, 
18  cm.  482,  488. 


19.     8amc>— Same— Demand  and  r«fa»al> — 

In  order  to  authorize  mandamus  to  compel 
settlement  of  bill  of  exceptions,  affidavits 
upon  application  for  writ  must  allege  de- 
mand upon  judge  and  refusal  by  him. — 
People  V.  Romero,  18  Cal.  89,  92.  See 
Crandall  y.  Amador  Co.,  20  Cal.  72.  76; 
OrovIUe  &  Q.  R.  Co.  v.  Plumas  Co.,  87 
Cal.   864,   863. 


201.  Samc^-Same-^Dne  presentment  and 
notice. — Petition  to  supreme  court  for  man- 
damus to  compel  settlement  of  bill  of  ex- 
ceptions is  insufficient  if  it  fails  to  show 
that  bill  of  exceptions  was  presented  to 
trial  judge  for  settlement  upon  notice  re- 
quired by  law  to  be  given  to  district  attor- 
ney.— Anschlag  v.  Superior  Court,  76  Cal. 
513,  614,  18  Pac.  676. 

21.  Samc^-BUl  mniat  tend  to  manifest 
error* — Record  on  application  for  manda- 
mus to  compel  trial  Judge  to  settle  bill  of 
exceptions  must  enable  supreme  court  to 
determine  whether,  if  settled  and  signed, 
bill  of  exceptions  would  tend  to  manifest 
any  error  committed  at  trial. — ^People  v. 
Dickson,  46  Cal.  58,  64. 

22.  Sanae— Bill  prcocnted  after  statutory 
time. — Where  bill  is  presented  after  statu- 
tory time  has  elapsed,  and  good  cause  is 
shown  why  trial  judge  should  sign  same, 
mandamus  will  issue,  not  to  sign  bill  abso- 
lutely, but  to  sign  same  after  it  has  been 
settled. — ^People  v.  Lee,  14  Cal.  510,  512. 


23.  Where  bill  of  exceptions  was  pre- 
sented to  Judge  for  settlement  after  ex- 
piration of  ten  days  mentioned  in  above 
section,  and  of  period  fixed  by  order  ex- 
tending time  for  presenting  or  filing  such 
bill,  and  Judge,  on  examination  of  affi- 
davits accompanying  draft  of  bill,  and  pur- 
porting to  account  for  and  excuse  delay, 
declined  to  settle  bill,  mandamus  ought 
not  to  issue  to  compel  settlement  of  same. 
— Sprague  v.  Fawcett,  53  Cal.  408,  409.  See 
People  V.  Sprague,  53  Cal.  491,  495. 

24.  Same— Conflicting  evidence  aa  to  ex- 
ceptions.— Supreme  court  will  not  consider 
conflicting  affidavits  or  statements  of  par- 
ties as  to  what  was  admitted  or  proved 
in  course  of  proceedings  before  trial  court, 
and  certificate  of  judge,  independently  of 
settled  bill  of  exceptions,  ranks  no  higher 
than  such  affldavits.«*People  v.  Romero,  18 
Cal.   89,    98. 

25.  Same— Coata  where  bill  algned  after 
application.^ — ^Where,  after  submission  of 
application  to  compel  Judge  to  settle  bill 
of  exceptions,  he  signs  it,  and  transcript 
on  appeal  is  filed  in  appellate  court,  appli- 
cation will  be  dismissed  without  costs. — ^In 
re  Donnelly,  140  Cal.  584,  74  Pac.  189. 

26.  Same  —  E^cnaea    for   noa-acttlement. 

— ^Mandamus  "^iU  lie  to  compel  superior 
judge  to  settle  bill  of  exceptions  which  he 
has  improperly  refused  to  settle;  and  he  is 
not  justified  in  refusing  to  settle  it  be- 
cause it  Is  incorrect,  untrue  in  many  re- 
spects, meager,  and  partial,  and  defective 
skeleton  of  testimony  in  evidence. — San- 
some  V.  Myers,  80  Cal.  483,  485,  sub  nom. 
Sansome  v.  Superior  Court,  22  Pac.  212. 

27.  Same  —  Refnaal  to  settle  defective 
bin, — ^Where  bill  of  exceptions  is  either 
defective  or  redundant,  it  is  duty  of  court 
to  require  attorney  for  defendant  to  pre- 
sent proper  bill  within  reasonable  time,  and 
he  should  not  altogether  refuse  to  settle 
bill  of  exceptions  upon  ground  that  pro- 
posed bill,  when  first  presented,  was  sub- 
stantially transcript  of  notes  of  official 
stenographer  taken  by  him  upon  trial;  and 
where  an  offer  of  defendant's  counsel  to 
present  proper  bill  was  not  entertained, 
after  Judge  had  refused  to  settle  improper 
bill  mandamus  will  issue  from  supreme 
court  to  compel  settlement  of  proper  bill 
of  exceptions. — ^Winters  v.  Buck,  121  Cal. 
279,  281.  53  Pac.  799. 

28.  Proposed  bill  of  exceptions  made  up 
of  reporter's  notes  taken  at  trial,  and 
written  out  in  longhand,  is  not  proper  bill 
of  exceptions,  and  supreme  court  will  not, 
by  mandamus,  compel  superior  judge  to 
settle  such  bill. — ^Valleau  v.  Superior  Court, 
62  Cal.  290. 

28.  Same  —  Refnaal  wltAont  canac.  — 
Where  Judge  refuses  to  settle  any  bills  of 
exception. — that  is  to  say,  if  he  refuses  to 
take  any  action  in  the  matter, — and  re- 
fusal is  without  cause,  he  may  be  compelled 
to  take  action,  by  writ  of  mandamus.—- 
People  V.  Bltancourt,  74  Cal.  188,  190,  16 
Pac.  744. 
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90.  Same— Rlffht  4o  Jnry  trial. — Where, 
upon  mandamus  to  compel  trial  Judge  to 
sign  bill  of  exceptions.  Judge  in  his  answer 
avers  that  he  has  signed  true  bill  of  ex- 
ceptions, and  that  one  presented  is  not 
true  bill,  defendant  is  not  entitled  to  Jury 
to  try  issue. — People  ex  rel.  Galvin  v.  Judge 
10th  District,   9  Cal.   19,  20. 

31.     Same— Settlement  In   particular  way. 

— Writ  of  mandamus  will  not  issue  to  com- 
pel settlement  In  any  particular  way. — Peo- 
ple V.  Bitancourt.  74  Cal.  188,  190,  15  Pac. 
744. 

S2.  Samie — ^Wllllnfrneaii  to  aettle  proper 
bill. — ^Upon  appeal  from  Judgment,  bill  of 
exceptions  containing  all  of  evidence  in 
case  being  presented,  court  may  properly 
refuse  to  settle  same;  but  where  court  ex- 
pressed its  willingness  to  settle  proper  bill 
of  exceptions,  mandamus  will  not  lie  to 
compel  settlement  of  bill  presented. — 
Walker  v.  Superior  Court,  135  Cal.  369, 
374,  67  Pac.  336. 

Am  to  proeeedlnfl;*  upon  mandamus  ir^n- 
erally,  see  Kerr's  Cyc.  Code  Civ.  Proc.  (2d 
ed.),    §§1084-1097    and    notes. 

88.  Petition  to  prove  exeeptlona— Appli- 
cation mnat  mtmie  exceptions. — Petition  to 
supreme  court  to  prove  exceptions  must  set 
forth  exceptions  taken,  and  ^general  state- 
ment of  evidence  in  support  thereof. — Peo- 
ple V.  Bitancourt,  78  Cal.  1,  2,  14  Pac.  372. 

S4.     Same  —   Duty    of   appellate   court. — 

When  an  appellant  institutes  Independent 
proceeding  in  appellate  court  to  be  allowed 
to  prove  exception  which  trial  court  has 
refused  to  allow,  higher  court  will  examine 
evidence  brought  before  It  on  subject,  make 
its  own  order  in  premises,  and.  If  it  allows 
exception,  certify  It  as  part  of  record. — 
Walker  v.  Superior  Court,  139  Cal.  108,  110, 
72  Pac.  829. 

3S.  Same— Brrom  not  prejudicial. — Upon 
hearing  of  petition  to  prove  exceptions  al- 
leged to  have  been  taken  at  trial,  but  which 
it  Is  alleged  Judge  refused  to  allow,  and  It 
appearing  that  Judge  did  flrst  sustain  ob- 
jection, to  which  ruling  petitioner  excepted, 
but  afterwards  Judge  reversed  his  ruling 
and  allowed  question  and  others  of  sim- 
ilar character  to  be  asked,  petition  will  be 
denied,  as  petitioner  could  not  have  been 
prejudiced  by  refusal  of  allowing  exception 
in  accordance  with  facts. — People  v.  Scott, 
91  Cal.  563,  564,  27  Pac.   930. 

86.  Same  —  Bvldence  an  to  exceptions 
conflictlngr. — Upon  proceeding  in  supreme 
court  for  purpose  of  proving  exception, 
w^here  there  Is  an  Irreconcilable  conflict 
In  evidence  reported  by  commission  to 
take  evidence  as  to  truth  of  allegations  of 
petition,  action  of  trial  court  In  settling 
bill  of  exceptions  as  originally  settled  must 
be  sustained. — In  re  Howard,  108  Cal.  31 
32.  40  Pac.  1043. 

37.  Upon  petition  to  prove  exceptions, 
where  evidence  as  to  whether  there  were 
any  such  exceptions  Is  directly  conflicting, 
it  can  not  be  held  that  superior  Judge  erred 


or  abused  his  discretion  in  not  allowing 
exceptions,  and  they  will  not  be  ordered 
to  be  Included  in  bill. — People  v.  Scott,  121 
Cal.  101,  53  Pac.  364. 

38.     Same— Same— Immaterial  differences. 

— l^'pon  petition  to  prove  exceptions,  where 
petition  does  not  aver  that  Judge  refused 
to  allow  exceptions  mentioned,  but  It  ap- 
pears that  there  are  slight  and  immaterial 
differences  between  petitioner  and  Judge  as 
to  circumstances  under  which  exceptions 
were  taken,  petition  will  be  denied. — People 
v.   Scott,    91   Cal.    563,   565,    27   Pac.   980. 


39.  Same — Facts  to  be  set  forth. — Where 
bill  has  been  settled  by  Judge,  application 
to  supreme  court  for  leave  to  prove  facts 
In  support  of  bill  should  set  forth  dis- 
tinctly wherein  bill  as  settled  Is  Incorrect, 
and  specify  facts  which  it  is  desired  to 
prove,  as  well  as  their  materiality. — People 
v.  Bitancourt,  74  Cal.  188,  190,  15  Pac.   744. 

40.  Same  —  Notice— How  served. — Notice 
of  application  to  supreme  court  for  leave 
to  prove  exception  taken  by  him  at  trial, 
which  Judge  of  court  below  has  refused  to 
allow,  must  be  served  on  Judge  of  lower 
court  and  on  district  attorney. — People  v. 
Bitancourt,  78  Cal.  1,  2,  14  Pac.  372. 

41.  Order    denylnic   continuance    may    be 

reviewed  on  appeal  from  Judgment  but 
must  be  authenticated  in  bill  of  exceptions. 
^—People  V.  Besold,  154  Cal.  363,  364,  97 
Pac.  871. 

42.  Prohibition  will  not  lie  against  set- 
tlement of  bill  of  exceptions  where  the- 
action  of  the  court  is  claimed  to  be  without 
Jurisdiction  by  reason  of  the  failure  to 
comply  with  the  provisions  of  this  section, 
as  there  Is  a  plain,  speedy  and  adequate 
remedy  by  appeal. — People  v.  Everett,  8  Cal. 
App.  430,  433,  97  Pac.  175. 

43.  Provinir  exceptions  — » AppllcatloB  to 
prove. — Such  application  should  be  made  to 
the  court  which  Is  called  upon,  on  appeal, 
to  review  the  case,  and  where  an  appeal 
would  have  to  be  taken  to  a  district  court 
of  appeals,  the  application  should  be  made 
to  that  court  The  duties  imposed  upon  the 
chief  Justice,  under  section  4.  article  IV,  of 
the  constitution,  in  this  connection,  are  to 
be  exercised  by  the  presiding  Justice  of  the 
district  court. — People  v.  L*apique,  154  Cal. 
519.   98  Pac.   257. 

44.  Same  —  Appeal     to     district     court. — 

Application  to  prove  exception  under  this 
section  in  case  appealed  to  district  court  of 
appeals  should  be  made  to  that  court,  and 
all  the  regulations  for  the  making  of  such 
application  and  proving  exceptions  in  the 
supreme  court  apply  to  the  district  court  of 
appeals,  and  the  presiding  Justice  of  that 
court  occupies  the  same  relation  to  it  in 
such  matters  as  does  the  chief  Justice  of 
the  supreme  court. — People  v.  Liapique,  154 
Cal.  518,  519,  98  Pac.  257. 

As  to  application  to  ai^pellate  court  to 
prove  exception,  see  Kerr's  Cyc.  Code  Civ. 
Proc.   (2d  ed.),   §  652  and  note. 
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4S.  8amc  Jartodlction  of  district  court 
of  appeals.^ — ^The  provisions  of  this  section 
held  to  be  merely  incidental  to  appeals, 
and,  under  the  provisions  of  section  4  of 
article  VI  of  the  constitution,  a  petition 
hereunder  in  a  criminal  case,  properly  ap- 
pealed to  the  district  court  of  appeals,  is 
properly  cognizable  in  that  court. — Glass 
V.  Lawlor,  152  Cal.  603,  93  Pac.  490. 

49.  Same^EzdnalTc  remedy. — This  sec- 
tion provides  relief  for  a  party  who  claims 
that  a  trial  judgre  has  refused  to  settle  the 
bill  of  exceptions  in  accordance  with  the 
facts  and  this  remedy  is  exclusive. — People 
V.   Islar,   8  Cat   App.    600.    603,   97   Pac.    686. 

47.  When  Judg^e  refuses,  on  request,  to 
settle  an  exception  accordingr  to  fact,  rem- 
edy of  party  desiring:  bill  settled  is  to 
apply  to  supreme  court  for  leave  to  prove 
exception  under  this  section. — People  v. 
Cox.  76  Cal.  281,  286,  18  Pac.  382. 

48.  Same— MaoCdatory  provlalon*. — Since 
the  amendment  of  1905  to  section  1174  the 
affidavits  required  .  must  be  presented  as 
basis  for  an  order  extending:  time,  and  an 
order  not  based  upon  such  affidavits  Is  of 
no  effect.  The  provision  making:  this  re- 
quirement Is  not  merely  directory. — People 
V.  Simmons,  7  Cal.  App.  569,  562,  9&  Pac.  48. 

4P.     Same     Expiration  of  oAcc  of  judg^. 

— The  provisions  of  sections  662  and  653  of 
the  Code  of  Civil  Procedure  regrardingr  the 
settlement  of  bills  of  exceptions  by  the 
Judgre  who  presided  after  the  expiration  of 
his  term  of  office  do  not  apply  to  criminal 
cases. — People  v.  Knoblock,  11  Cat.  App. 
.338,  886,  104  Pac.  1012. 

50.  Relief     from     neffleet»     etc. — By     the 

amendment  of  1906  it  was  not  intended  to 
wipe  out  all  general  provisions  for  relief 
from  excusable  negrlect.  rules  relating:  to 
the  steps  necessary  to  acquire  Jurisdiction, 
and  to  the  estoppel  of  parties  to  take  ad- 
vantage of  their  own  wrong:s.  These  con- 
tinue to  be  a  part  of  the  practice  applicable 
to  criminal  cases  in  this  state. — People  v. 
Soto,  8  Cal.  App.  822,  325,  96  Pac.  931. 

51.  Reqnlrementa  of  this  aectlon  are  Jn- 
rladlctloaal. — ^They  can  not  be  waived  and 
consent  of  the  district  attorney  can  not 
confer  jurisdiction. — People  v.  Everett,  8 
Cal.  App.  480.   432,   97  Pac.  176. 


52.  Compares  People  v.  Soto,  8  Cal.  App. 
322,    96    Pac.    931. 

53.  Same  —  Contra. — Where  all  parties 
are  present  In  court  and  the  district  attor- 
ney makes  the  statement  relative  to  the 
possibility  of  having:  the  record  of  the 
proceeding:s  upon  the  trial  transcribed  in 
time  to  prepare  the  pleading:s.  such  state- 
ment is  one  of  fact  which  the  court  is 
entitled  to  consider  as  a  showing:  of  cause 
and  equivalent  to  the  affidavit  required  by 
this  section. — People  v.  Soto,  8  Cal.  App. 
322,  3C5,  96  Pac.  931. 

54.  Stipulation  In  open  conrt. — The  clause 
"in  no  case  can  the  time  be  extended  by 
stipulation  of  the  parties,"  should  not  be 
construed  to  include  a  stipulation  of  facts 
in  open  court,  the  sufficiency  and  weig:ht  of 
which  the  court  passes  upon  In  g:ranting:  or 
denying:  the  order  extending:  the  time,  but 
is  confined  to  a  stipulation  whereby  the  par- 
ties attempt  to  extend  the  time  without  the 
court  being:  g:iven  an  opportunity  to  deter- 
mine whether  or  not  a  g:ood  cause  for  delay 
exists. — People  v.  Soto,  8  Cat.  App.  322,  325. 
96  Pac.  931. 

65.     Sncceaaor  la  olllce  of  trial  Jndire  has 

no  authority  to  settle  bill  of  exceptions. 
It  may  be  settled  by  the  jud^e  who  pre- 
sided, or  if  he  refuses  to  do  so,  upon  ap- 
plication to  the  supreme  court,  and  bill  of 
exception  settled  by  successor  of  trial  jud^e 
is  void  and  constitutes  no  record  which  can 
be  used  on  appeal. — People  v.  Knoblock,  11 
Cal.  App.  883.  885,  104  Pac.  1012. 

56.  "Waiver  of  notl<re. — ^Where  the  dis- 
trict attorney  is  present  In  open  court  and 
there  consents  to  an  order  allowing:  addi- 
tional time  to  prepare  bill  of  exceptions 
where  there  is  still  abundant  time  left  for 
defendant  to  comply  with  provision  as  to 
service  of  notice.  It  is  a  waiver  of  service 
of  notice  and  g:ives  the  court  jurisdiction  to 
make  the  order.— People  v.  Soto,  8  Cal.  App. 
322,  326,  96  Pac.  981. 

57.  "When  remedy  slionld  be  exercised. — 

Remedy  provided  by  above  section  should 
be  resorted  to  only  in  aid  of  justice,  and 
upon  such  affirmative  showing:  as  proves 
JudRe  of  court  below  derelict  in  some  par- 
ticular whereby  rig:hts  of  applicant  are 
Jeopardized. — People  v.  Bitancourt,  74  Cal. 
188,   190,  15  Pac.   744. 


§  1176.    WHAT  BILL  OF  EXCEPTIONS  IS  TO  CONTAIN.     [Hepealed.1 

History:  Enacted  February  14,  1872,  founded  on  §§  436,  437  Criminal 
Practice  Act  1851.  Stats.  1851,  pp.  259,  260;  repealed  April  22,  1909, 
Stats,  and  Amdts.  1909,  p.  1083. 


CONTENTS  OF  BILL  OF  EXCEPTIONS. 

1.  Action  of  officers  of  court. 

2.  All  the  evidence — Setting  out  in  bill. 

3.  Answer  to  question  objected  to. 

4.  Authenticity     of     records — Conclusive 

character. 

5.  Same — ^Bill  of  exceptions  imports  ab- 

solute verity. 
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6.  Bill  to  conform  to  truth. 

7.  Challenges     to     jurors — Incorporating 

evidence  on  voir  dire. 

8.  Same — Presumption  as  to  number  of. 

9.  Definition. 

10.  Same — Portion  of  record. 

1 1 .  Same — '  *  Statement  on  appeal. '  * 

12.  Same — What  is  not  bill  of  exceptions. 
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13.  Contents  of  bill — In  general. 

14.  Documents  and  papers — Affidavits. 

15.  Same — Certificate  by  clerk  insufficient. 

16.  Same — Not  used  on  hearing  of  motion. 

17.  Same — Should    not    appear    in    judg- 

ment-roll. 

18.  Same — Showing  misconduct. 

19,  20.  Same  —  Supplying     question     not     in 
record. 

21.  Same— To  incompetency  of  juror. 

22.  Same — Certificate  to  deposition* 

23.  Same — Correspondence. 

24.  Same — Document  in  another  part  of 

record. 

25.  Same — ^Dying  declarations. 

26.  Same — Motion  for  new  trial. 

27.  Same — Notice  of  motion  for  new  trial. 

28.  Same — Original  papers. 

29.  Same— Letter  in  evidence. 

30.  Same — Papers    used    on    hearing    of 

motion. 

31.  Error  must  be  manifest — Mandamus. 

32.  Same — ^Presumption  on  appeal. 

33.  Evidence  not  part  of  bill. 

34.  Failure  of  bill  to  show  error — ^Waiver. 

35.  Foundation  for  evidence  objected  to— 

Bill  must  show. 

36.'  Same— Exhibits. 

37.  Same — Hearsay  evidence. 

38.  Insufficiency    of    evidence    to    sustain 

verdict. 

39.  Same — Calling  attention  of  court  and 

district  attorney. 

40,41.  Same — Duty  to  amend  record. 

42.  Same — Evidence  not  set  out. 

43.  Same  —  Insufficiency   as  to  particular 

points. 

44,  45.  Same — Motion  for  new  trial  granted. 

46.  Same — Question,  when  not  considered. 

47.  Same — Question,  when  raised. 

48.  Same — Record  must  show  insufficiency 

affirmatively. 

49.  Same — Showing   ground   of   motion. 

50.  Same — ^What   bill   must  state. 

51.  Manner  of  stating  evidence,  narrative 

form,   questions   and   answers,    sub- 
stance, etc. 

52.  Same — Discretion  of  court. 

53.  Same — Narrative  form. 

54.  Same — Question     and     answer — Testi- 

mony of  jurors. 

55.  Same — Reporter's  notes  of  testimony 

of  defendant. 

66.  Same — Statement  in  full  unnecessary. 

57.  Same — Statement    in    substance    suffi- 

cient. 

58.  Misconduct — Specification  of  error. 

59.  Mode  of  making  up  record. 

60.  Motion    for    new    trial — Grounds    of, 

generally. 


61.  Necessity  for  bill  of  ezceptioas. 

62.  Same—Effect  of  failure  to  insert  bill 

in  record. 

63.  Same — Same — Presumption  of  consent 

of  defendant. 

64.  Same — Error  occurring  at  trial. 

65.  Same — Hearing    of    motion    for    new 

trial. 

66.  Same— Insufficiency  of  evidence. 

67.  Same — Objections  to  evidence. 

68.  Same — Order  denying  new  trial. 

69.  Same — Order    sustaining    demurrer. 

70.  Omissions  and  uncertainties — How  con- 

strued. 

71.  Presumptions    from    evidence   in   bill. 

72.  Siame — Abandonment     of    ground    of 

motion. 

73.  Same — All  evidence  on  point.. 

74.  Same — Dissenting  view  of  court. 

75.  Same — Evidence  inserted   for  another 

purpose. 

76.  Same — Record    contains    all    material 

evidence. 

77.  Same — Where  bill  does  not  contain  all 

-  evidence. 

78.  Recitation  of  evidence  by  court. 

79.  Reporter's  notes — Authentication  nec- 

essary. 

80.  Same — Commissioners'   note. 

81,  82.  Same — Court  may  refuse  to  settle  bill. 

83.  Same  —  Elimination     of     unnecessary 

matter. 

84.  Same — Fees  for  transcribing. 

85.  Same — Must  be  embodied  in  bill. 

86.  Same — Only  prima  facie  evidence. 

87.  Right  to  have  evidence  in  bill. 

88.  Same — Appeal  from  judgment. 

89.  Same — ^Duty  of  court  in  settling  bill. 

90.  Second  appeal — Right  to  have  bill. 

91.  Same — ^What  bill  may  contain. 
92, 93.  Specification   of   error. 

94.  ''Skeleton  bill"  of  exceptions. 

95.  Striking  out  evidence. 

96.  Same — Prevention  of  long  record. 

97.  Venue — Proof  must  be  shown  by  bill. 

98.  Same — Record    setting    forth    all    evi- 

dence in  substance. 

99.  Same — Sufficiency  of  statement  of. 

100.  Same — ^Where  bill  does  not  purport  to 

contain  all  evidence. 

101.  Same — Where  bill  of  exceptions  fails 

to  show  affirmatively,   what. 

1.  Action  of  ofllcem  of  conrt. — Action  of 
sheriff  in  adjourning  court  in  absence  of 
judgre  Is  not  ground  for  motion  for  new 
trial,  and  can  not  be  properly  incorporated 
in  bill  of  exceptions. — People  v.  dhainwold, 
61  Cal.  468.  470. 

2.  All  the  evidence— SettteiT  out  In  blU. 

— It  is  not  essential  in  this  state   that  W\ 
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shall  state  In  terms  that  evidence  contained 
therein  was  all  evidence  grlven.  It'  is 
enoug-h  to  raise  presumption  that  It  does 
contain  all  evidence,  when  bill  on  its  face 
fairly  purports  to  state  evidence  or  its 
effect — People  v.  Coulter,  146  Cal.  66,  71, 
78  Pac.  848. 


8.     ABAiver     to     qneatlon     objected     to. — 

Where  objection  Is  made  to  asklnsr  of  ques- 
tion by  defendant,  and  objection  errone- 
ously sustained  and  exception  taken.  Judge- 
ment will  not  be  reversed  for  allesred  error, 
unless  bill  of  exceptions  shows  whether 
question  objected  to  was  answered,  so  that 
appellate  court  may  determine  whether 
some  evidence  was  improperly  admitted 
from  which  injury  to  defendant  mig-ht  have 
resulted. — People  v.  Graham,  21  Cal.  261, 
265;  People  v.  White,  84  Cal.  183,  188;  Peo- 
ple V.  Neyce,  86  Cal.  393,  394,  24  Pac  1091. 

4.  Authenticity  of  records  —  Condiuilve 
eliaraeter. — ^Records  filed  in  appellate  court, 
and  upon  which  proceedlngrs  are  had  on 
appeal,  are  not  to  be  merely  prima  facie, 
but  are  to  be  conclusive  in  their  character. 
— People  V.  Woods,  48  Cal.   176,  177. 

5.  Some — ^BIU  of  exception*  Imports  «b- 
■olnte  verity,  and  is  not  to  be  taken  merely 
as  prima  facie  correct. — People  v.  PadiUia, 
42  Cal.  636,  637;  People  v.  Cox,  76  Cal.  281, 
283,    18   Pac.    383. 

6.  Bill  to  conform  to  tmth. — ^Duty  of 
preparingr  draft  of  bill  of  exceptions  can 
not  be  thrown  on  court  or  Judge.  Mistakes 
and  omissions  may  be  corrected  and  sup- 
plied by  suggrestion  and  order  of  Judge  so 
as  to  make  bill,  when  settled,  conform  to 
truth  and  correctly  set  forth,  so  far  as 
material,  what  transpired  on  trial  or  pro- 
ceedings to  be  reviewed.  The  Judge  should 
see  that  bill  is  true  history  of  what  it 
purports  to  set  forth.— Sansome  v.  Myers, 
77  Cal.  363,  366,  18  Pac.  677. 

7.  ChaileniTcs  to  Jurors  —  Incorporattngr 
evidence  on  voir  dire. — ^Unless  there  were 
exceptions  reserved  to  rulings  of  court 
upon  challenges  to  Jurors,  Judge  may  prop- 
erly refuse  to  incorporate  in  bill  of  excep- 
tions evidence  given  by  Jurors  when  exam- 
ined upon  their  voir  dire.  —  People  ▼. 
Qoldenson,  76  Cal.  328,  346,  19  Pac.  161. 

8.  Same-^Presiimption  as  to  nnmber  of. 

— Where  bill  of  exceptions  states  that  de- 
fendant did  not  offer  to  challenge  and  did 
not  challenge  any  Jurors,  but  minutes  of 
court  show  that  six  Jurors  were  peremp- 
torily challenged  by  defendant,  statement 
in  minutes  will  be  accepted  upon  appeal 
as  true. — People  v.  O'Brien,  88  Cal.  483,  489, 
26  Pac.  362. 

9.  Dellaltlon. — Bill  of  exceptions  is  writ- 
ten statement,  settled  and  signed  by  Judge, 
containing  what  ruling  was,  facts  in  view 
of  which  it  was  made,  and  protest  of  coun- 
sel.— People  V.  Torres,  38  Cal.  141,  142. 

lOi  Sanse  —  Portion  of  record. — ^Bill  of 
exceptions,  when  properly  constituted  and 
authenticated  as  required  by  law,  becomes 
portion  of  ''record  of  the  action"  in  crimi- 


nal case.  To  constitute  such  bill  of  ex- 
ceptions. It  must  be  duly  settled  and  signed 
by  Judge  trying  cause,  and  must  contain 
such  evidence  as  is  deemed  necessary  to 
illustrate  such  points  of  exceptions. — Peo- 
ple V.  Trim,  37  Cal.   274,  275. 

11.  Same— ^Statement     on     af^peal**     and 

"bill  of  exceptions,"  in  statute  on  this  sub- 
ject mean  same  thing:. — People  v.  Liee,  14 
Cal.  610,  611. 

12.  Same— ^Vbat  la  not  bill  of  exceptions. 

— Document  which  merely  details  certain 
acts  which  transpired  at  trial,  but  fails  to 
show  that  there  was  any  ruling  of  court 
in  relation  thereto,^  or  any  protest  of  coun- 
sel against  action  of  court,  is  not  bill  of 
exceptions. — People  ▼.  Torres,  38  Cal.  141, 
142. 

18.  Contents  of  Mil— In  general. — After 
denial  of  motion  for  new  trial,  defendant 
may  present  draft  of  bill  of  exceptions 
containing  any  of  grounds  relied  upon  for 
new  trial.  It  should  contain,  also,  so  much 
of  evidence,  proceedings  and  decisions  as 
may  be  necessary  to  explain  such  grounds, 
and  no  more. — People  ex  rel.  Smith  v.  Key- 
ser,  63  Cal.  183.  184.  See  People  v.  Fisher, 
61  Cal.  319,  322. 

14.  Documents   anid   papers.  'AiBdavltB* — 

Affidavits  upon  motion  for  new  trial,  which 
are  not  incorporated  in  any  bill  of  excep- 
tions, nor  identified  in  any  way  by  Judge  as 
having  been  used  and  considered  upon 
hearing  of  motion,  can  not  be  considered 
on  appeal. — People  v.  Fredericks,  106  Cal. 
664.  661,  39  Pac.  944.  See  People  v.  Hon- 
shell,  10  Cal.  83,  87;  People  v.  Price,  17 
Cal.  310,  313. 

15.  Same  —  Certificate  by  clerk  insnlil- 
dent. — Evidence  purporting  to  have  been 
used  in  support  of  motion  for  new  trial  will 
not  be  considered  on  appeal  from  order 
denying:  motion,  when  not  embodied  In  bill 
of  exceptions,  and  not  certified  to  or  in- 
dorsed by  Judge  as  having  been  so  used. 
Certificate  by  clerk  to  aflldavlts  forming 
part  of  record  is  insufficient. — People  v. 
Mahoney,   77  Cal.   629,   632,   20   Pac.   73. 

16.  Same  ^  Not  need  on  hearlnir  of 
motion. — Upon  appeal  from  order  denying 
motion  for  new  trial,  where  there  is  no 
evidence  to  show  that  affidavits  on  such 
motion,  contained  in  transcript,  were  used 
or  referred  to  on  hearing  of  motion,  such 
affidavits  will  not  be  considered  on  appeal. 
— People  V.   Padillia,   42  Cal.   636,   638. 

17.  Saaae— Shonld  not  appear  in  Jndir- 
ment-roU. — Affidavits  on  motion  for  new 
trial  and  minutes  of  proceedings  had  upon 
such  motion,  should  appear  only  in  bill 
of  exceptions,  and  the  clerk  can  not  make 
them  part  of  Judgment-roll. — ^People  v.  Sing 
Yow,  146  Cal.   1,   10,  78  Pac.  286. 

18.  Same-^SbowiuK  aalscondnct. — Unau- 
thentlcated  affidavit  setting  forth  certain 
language  of  district  attorney,  which  Is 
claimed  to  have  amounted  to  misconduct, 
and  not  made  part  of  bill  of  exceptions, 
nor  marked  as  having  been  read  on  motion 
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for  new  trial,  forms  no  part  of  record, 
and  is  not  entitled  to  consideration. — Peo- 
ple V.  McMahon,  124  Cal.  435,  436,  57  Pac. 
224. 

19.  Same^-Sapplyinff  qaestlon  not  In 
record. — Affidavit  found  In  record,  purport- 
ing: to  supply  question  not  appearing:  In 
statement  on  motion  for  new  trial,  and  flled 
on  same  day  as  motion  for  new  trial,  can 
not  be  considered  as  part  of  record,  where 
it  Is  not  Identifled  as  having:  been  read 
upon  hearing  of  motion,  and  is  not  em- 
bodied in  statement  nor  contained  in  any 
bill  of  exceptions. — People  v.  Louie  Foo, 
112  Cal.   17,   21.    44   Pac.   453. 

20.  Affidavit  of  counsel,  flled  in  case 
lon^  before  bill  of  exceptions  was  settled, 
stating  question  which  did  not  appear  in 
bill  of  exceptions,  has  no  place  in  such 
bill,  and  can  not  be  considered  on  appeal. 
— People  V.  Bidleman,  104  Cal.  608,  615,  88 
Pac.   502. 

21.  Sani^— 'To    Incompetency    of    Jnror.— 

Affidavits  to  Incompetency  of  Juror  must 
be  embodied  in  bill  of  exceptions,  or  they 
will  not  be  examined  by  appellate  court. 
— People   V.    Stoneclfer,    6   Cal.    405,    411. 

22.  Same  —  Certlllcate  to  deposition.  — 

Cert4flcate  to  deposition  taken  at  prelim- 
inary examination,  and  introduced  In  evi- 
dence, witness  being:  absent,  should  be 
incorporated  in  bill  of  exceptions.  If  defend- 
ant desires  to  raise  objection  that  such 
certificate  is  not  In  leg:al  form.  It  Is  not 
incumbent  upon  people  to  show  affirma- 
tively that  it  was  in  leg^al  form,  and  in 
absence  of  certificate  from  bill  it  will  be 
presumed  to  have  been  In  proper  form. — 
People  V.  Moran,  144  Cal.  48,  61,  77  Pac.  777. 

23.  Same  Correspondence. — Record  upon 
appeal  can  not  be  amended  or  added  to  by 
filing:  of  paper  consisting  of  copies,  cer- 
tified by  private  secretary  of  fi:overnor,  of 
certain  correspondence  between  reg:ular 
Judg:e  of  trial  court  and  grovernor  relating 
to  desig:natIon  of  another  Judg:e  to  preside 
In  place  of  regular  Judg:e  for  trial  of  de- 
fendant, whose  prosecution  had  been  com- 
menced by  reg:ular  Judg:e  while  district 
attorney.  To  make  them  part  of  record, 
thoy  should  have  been  embodied  in  bill  of 
exceptions. — People  v.  Ah  L#ee  Doon,  97  Cal. 
171,  175,  81  Pac.  933. 

24.  Sanie-^Docnment  In  another  part  of 
record. — ^Bill  of  exceptions  Is  to  be  read  in 
connection  with  record  of  which  it  forms 
part,  and  document  set  out  In  another  part 
of  record,  which  is  sufficiently  Identifled 
as  one  referred  to  In  such  bill  of  excep- 
tions, may  be  deemed  part  of  it,  and  con- 
sidered in  passing  upon  merits  of  exception 
reserved  by  such  bill. — People  v.  Wallace, 
94  Cal.  497,  501,  29  Pac.  950. 

25.  Same  -*  Dying  declaration.  -~  Record 
shall  contain  only  evidence  which  was  In- 
troduced at  trial.  Statement  of  contents  of 
certain  alleg:ed  dying  declaration  of  de- 
ceased, which  was  used  at  preliminary 
examination      before      mag:istrate,      where 


record  does  not  show  that  said  declaration 
was  introduced  In  evidence  at  trial,  has 
no  place  in  bill  of  exceptions. — ^People  v. 
Brooks.   131  Cal.  311,   312.  63  Pac.  464. 

26.  Same — ^Motion  for  new  trial* — ^Motion 
for  new  trial  and  an  exception  to  an  order 
denying  same,  which  are  not  authenticated 
in  bill  of  exceptions,  can  not  be  reviewed 
upon  appeal. — People  v.  Rula,  144  Cal.  261, 
252,  77  Pac.  907.  See  People  v.  Ward,  145 
Cal.  736,  738.  79  Pac.  448. 

27.  Same— Notice  of  ntotlon  for  new 
trial. — ^Notice  of  motion  for  new  trial  is  no 
part  of  judg:ment-roll,  and  can  be  made 
part  of  record  only  by  bill  of  exceptions. — 
People  V.  Crowley,  100  Cal.  478,  488.  35 
Pac.  84. 

28.  Same — Orlflrlnal     papers. — It     is     not 

duty  of  prosecution  to  embody  in  bill  of 
exceptions  orig-inal  papers  used  as  evidence 
In  court  below,  nor  to  provide  photographs 
or  facsimiles  thereof,  but  bill  may  merely 
state  what  written  evidence  was  g:iven  to 
Jury;  but,  on  proper  application,  original 
papers  may  be  ordered  broug:ht  up.  under 
rule  XXV  of  supreme  court,  but  if  not  so 
offered,  evidence  is  reviewed  at  a  dlsad- 
vantag:e;  still.  If  it  can  be  seen  from  state- 
ment of  evidence  in  bill  of  exceptions  that 
in  nature  of  thing:s  evidence  might  have 
been  sufficient,  verdict  will  be  upheld. — 
People  V.  Buckley,  116  Cal.  146.  149,  47 
Pac.  1009. 

20.  Same^ljctter  In  evidence. — On  appeal 
by  defendant  from  Judg:ment  of  conviction, 
and  order  denying:  motion  for  new  trial, 
an  objection  based  upon  the  rejection  of  a 
letter  offered  in  evidence  can  not  be  con- 
sidered unless  the  letter  is  incorporated  in 
the  record. — People  v.  Balmain,  16  Cal.  App. 
32,   116   Pac.   303. 

30.  Same— Papers  used  on  hearing  of 
niotlon. — Upon  appeal  by  people  from  order 
granting:  motion  to  set  aside  information 
for  want  of  leg:al  commitment.  In  absence 
of  bill  of  exceptions  to  authenticate  papers 
used  on  hearing  of  motion,  the  mere 
printing  In  the  record  of  affidavits  and 
testimony  taken  and  proceedings  had  at 
preliminary  examination  can  not  be  con- 
sidered, and  order  must  be  affirmed. — 
People  V.  Terrill,  131  Cal.  112,  118,  63  Pac. 
141. 

31.  Error  mast  be  manifest— Man  daman. 

— ^Record  on  application  for  mandamus  to 
require  Judge  of  an  inferior  court  to  settle 
bill  of  exceptions  must  enable  supreme 
court  to  determine  whether.  If  settled  and 
signed,  such  bill  would  tend  to  manifest 
error  committed  at  trial. — People  v.  Dick- 
son,  46   Cal.   58,   54. 

32.  Same— Presnmptlon  on  appeal. — Pre- 
sumption on  appeal  Is  that  proceedings 
below  are  correct,  except  In  so  far  as 
record  manifests  contrary.— People  v.  Mc- 
Auslan,  43  Cal.  55,  56. 

33.  Evidence  not  part  of  bill. — State- 
ment of  evidence  In  criminal  case,  which 
is   not   part  of   bill   of   exceptions   certified 
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to  by  juds«.  will  not  be  considered  by 
appellate  court. — People  ▼.  Brown,  i,$  Cal. 
263,  256. 

84.  Failure  of  bill  to  show  error.— 
"Waiver. — ^Where  defendant  moved  for  new 
trial,  but  record  does  not  show  upon  what 
grround,  -and  bill  of  exceptions  fails  to 
show  that  an  alleged  error  was  stated  as 
grround  of  motion,  or  that  attention  of 
trial  court  was  called  to  it,  error  must  be 
regrarded  as  waived. — People  v.  Sansome, 
98  CaL  286,  237,  32  Pac.  202. 

3B.  FouBdatloB  for  evidence  objected  to 
—Bin  must  show. — When  question  which  is 
not  of  itself  objectionable,  and  which  mig'ht 
be  admissible  under  some  circumstances,  is 
put  to  witness,  and  answered  under  objec- 
tion, record  must  show  facts  previously 
established  in  evidence,  or  court  will  not 
be  able  to  pass  on  propriety  of  question 
or  answer. — People  v.  Williams,  46  Cal.  26, 
28. 


S6L  Same— Bxhlblts. — Where  articles  al- 
leg:ed  to  have  been  used  in  commission  of 
offense  are  shown  to  have  been  exhibited 
to  Jury,  and  bill  of  exceptions  shows  an 
exception  to  exhibition  only,  presumption 
upon  appeal  is  that  all  facts  were  proved 
necessary  to  entitle  them  to  be  shown  in 
evidence. — People  v.  Winters,  29  Cal.  668, 
669,  661. 

37.  Same -^  Hearsay  evidence,  —  Where 
objection  is  made  to  certain  evidence  on 
j^round  that  it  was  hearsay,  in  that  state- 
ment sought  to  be  Introduced  was  not 
made  in  presence  of  defendant,  bill  of 
exceptions  must  show  that  he  was  not 
present  when  declarations  were  made,  or 
it  will  not  show  error;  otherwise  It  will  be 
assumed  that  he  was  present,  and  in  that 
view  evidence  would  be  admissible. — People 
V.  Williams,  46  Cal.  25,  27. 

58.  iBsuAcleney  of  evidence  to  anatain 
verdlet* — ^It  is  not  necessary  for  appellant 
to  state  particulars  in  which  evidence  was 
insufficient  to  sustain  verdict,  but  it  must 
appear  somewhere  in  record  that  point  of 
insufficiency  of  evidence  was  made.  Where 
no  such  point  is  made,  prosecution  is  not 
called  updn  to  see  to  It  that  all  evidence  is 
put  into  bill  of  exception:^,  and  where  bill 
does  not  show  upon  its  face  that  It  contains 
all  evidence,  the  point  that  evidence  is 
Insufficient  will  not  be  considered. — People 
V.   Crowley,  100  Cal.   478,   483,   35   Pac.   84. 

59.  Samc^— CalllnK  attention  of  court 
and  district  attorney. — Unless  question  that 
verdict  is  unsupported  by  evidence  is  one 
of  grounds  of  defendant's  motion  for  new 
trial,  and  shown  to  be  so  by  his  bill  of 
exceptions,  attention  of  court  and  of  dis- 
trict attorney  is  not  called  to  necessity  of 
setting  out  evidence  by  amendment,  where 
material  evidence  has  been  omitted  from 
bill  as  proposed,  and  it  may  be  presumed 
that  there  was  other  evidence  Introduced 
at  trial  sufficient  to  cover  any  deficiencies 
apparent  In  record. — People  v.  Ward,  146 
Cal;  736.  738,.  79   Pac.   448. 


Am  to  amendment  of  bill,  see,  post,  f  1177 
and  note. 

40.  Same  —  Duty    to    amend    record.  — 

Where  bill  of  exceptions  used  on  motion 
for  new  trial  specifies  insufficiency  of  evi- 
dence to  Justify  verdict,  it  is  duty  of  prose- 
cution to  have  put  into  bill  some  evidence, 
if  any  there  be,  to  make  it  appear  that 
there  was  proof  of  participation  of  defend- 
ant in  crime  charged,  and  it  will  be  pre- 
sumed on  appeal  that  such  specification  is 
preceded  by  all  material  evidence  bearing 
thereupon. — People  v.  Buckley,  116  Cal.  146, 
147,    47   Pac.    1009. 

41.  If  proposed  bill  can  be  said  fairly 
to  purport  to  give  substance  of  evidence 
In  case,  or  to  state  what  same  tended  to 
show,  matter  of  Insufficiency  of  evidence 
to  sustain  verdict  Is  presented*  and  dis- 
trict attorney  must  see  that  bill  truly 
presents  actual  condition  as  to  evidence  on 
all  issues.  In  such  case  it  will  be  presumed 
on  appeal  that  ^iU  of  exceptions  contains 
all  evidence,  even  though  there  be  no 
statement  therein  to  effect  that  no  other 
evidence  was  given. — People  v.  Coulter,  146 
Cal.  66.  71,  78  Pac.  848. 

42.  Same— Evidence  not  act  out. — ^De- 
fendant can  not  urge  objection  that  verdict 
is  contrary  to  evidence,  upon  appeal,  where 
he  does  not  set  forth  evidence  in  his  bill 
of  exceptions,  but  such  bill  merely  states 
that  each  party  "Introduced  evidence  to 
sustain  Issue  on  their  respective  parts."  If 
defendant  desired  to  have  more  particular 
statement  of  testimony,  he  was  at  liberty 
to  have  it  done  by  setting  It  forth  in  bill. — 
People    V.    Dye.    62   Cal.    623,   624. 

43.  Same — Insnfllcleiicy  mm  to  particular 
points. — Where  there  was  no  attempt  to 
state  in  bill  of  exceptions  evidence  given 
upon  trial,  and  only  object  of  inserting 
particular  portion  set  out  was  to  point  out 
some  particular  error  relied  on  and  claimed 
to  be  an  error  by  reason  of  that  particular 
testimony,  bill  of  exceptions  must  contain 
so  much  of  evidence  only  as  is  necessary 
to  present  question  of  law  upon  which 
exceptions  were  taken. — People  v.  Coulter, 
145  Cal.   66,   68,  78   Pac.  348. 

44.  Same— Motion  for  new  trial  srrantc^. 
— Upon  appeal  from  order  granting  motion 
for  new  trial  on  ground  that  verdict  was 
contrary  to  evidence,  record  must  show 
what  evidence  was,  or  question  as  t^  suf- 
ficiency or  insufficiency  of  evidence  can  not 
be  considered. — People  v.  McAuslan.  43  Cal. 
55.  56.  • 

45.  Where  motion  for  new  trial  is  based 
upon  ground,  among  others,  that  evidence 
Is  insufficient  to  Justify  verdict,  and  motion 
is  granted,  by  order  of  court,  in  general 
terms,  without  specifying  any  particular 
ground  upon  which  court  proceeded,  su- 
preme court  will  not  undertake  to  review 
order,  unless  record  sets  forth  all  evidence 
given  at  trial. — ^People  v.  Woods,  43  Cal. 
176,    177. 

46.  Same— Question,  when  not  conald- 
ered.-— Question^  whether   evidence   sustains 
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verdict  can  not  be  considered,  where  record 
does  not  present  authentic  statement  of 
evidence. — People  v.  Tetherow,  40  Cal.  286, 
287. 

47.     Same  —  ^uestloa,     wken     ralved.  -^ 

Where  record  states  that  it  grlves  "in  sub- 
stance all  that  was  proven  on  part  of  the 
state,"  it  is  sufficient  to  raise  question 
whether  verdict  is  against  evidence. — Peo- 
ple V.  York,   9  Cal.   421,  422. 


48.  SanM— Record  mnat  akow  tnsalll- 
clencx  aflinnatlvelT'.  —  Where  record  does 
not  affirmatively  show  that  it  contains  all 
evidence  driven  on  trial,  or  that  particular 
fact  claimed  not  to  be  proven  was  not  so 
proven,  no  objection  on  grround  of  absence 
of  proof  to  that  particular  fact  can  be 
heard  on  appeal. — ^People  v.  Tonielll,  81 
Cal.   275,   279.   22   Pac    678. 


40.     Same^Showlnff    irroand    of    inotloB. 

— ^Whether  defendant  aeekinfir  review  of 
order  denyingr  him  new.  trial  on  ground 
that  verdict  is  unsupported  by  evidence  can 
be  excused  by  showing  by  his  bill  of  ex- 
ceptions that  he  moved  on  that  ground,  dis- 
cussed, but  not  decided.— People  v.  Ward, 
146  Cal.  736,  788,  79  Pac.  448. 


50.  Same— What  bill  must  state. — Evi- 
dence need  not  be  set  out  at  length  in  bill 
by  questions  and  answers.  If  there  be  any 
controversy  as  to  sufficiency  of  evidence  to 
prove  particular  fact  in  issue,  bill  of  excep- 
tions need  only  state  that  such  fact  was 
proven,  or  that  there  was  evidence  tending 
to  prove  such  fact,  and  It  Is  duty  of  district 
attorney  to  have  statement  to  that  eftect 
insei  ed  in  bill,  in  respect  to  every  fact 
In  issue,  except  fact  or  facts  in  respect  to 
which  substance  of  evidence  is  stated. — 
People   V.    Fisher,    61   Cal.    319,    821. 

Aa  to  preamnptloii  that  all  evldeace  la  tn 
record*  see  pars.  71,  78,  this  note. 

51.  Bfanacr  of  atattnv  evidence— -Cob- 
denacd  form. — ^In  preparation  of  statement, 
evidence  should  be  condensed  and  put  in 
narrative  form.  To  set  out  questions  and 
answers  in  full  is  unnecessary,  and  only 
increases  labor  of  supreme  court  and  ex- 
pense of  appeal. — Sansome  v.  Myers,  80  Cal. 
488,  487,  sub  nom.  Sansome  v.  Superior 
Court,  22  Pac.  212. 

52b  Same  —  DlacretloB  of  court.  —  While 
it  is  rule,  which  should  be  followed  in 
making  up  bill  of  exceptions,  to  make  as 
short  and  succinct,  a  statement  of  evidence 
as  possible,  either  in  narrative  form,  giving 
its  substance,  or  by  stating  what  evidence 
tended  to  establish,  yet  where  neither  of 
these  methods  would  be  wholly  appropriate 
and  adequate  to  express  exactly  what  wit- 
ness said,  it  is  not  ground  for  refusal  to 
settle  bill  that  considerable  portion  of  evi- 
dence is  placed  in  the  bill  of  exceptions 
by  question  and  answer  in  order  to  point 
out  objections  and  exceptions  taken  and 
reserved.  Still,  It  must  be  left  largely  to 
discretion  and  Judgment  of  trial  Judge, 
when    settling    bill*    to    determine    proper 
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method  to  be  pursued  in  any  given  case. 
— Cohen  v.  Wallace,  107  Cal.  133,  136,  40 
Pac.  101. 

58.  Same— Narrative  form. — ^Blll  of  ex- 
ceptions should  state  evidence  relating  to 
point  presented  in  narrative  form,  or  by 
statement  of  its  substance,  or  what  it 
tended  to  prove. — People  v.  Getty,  49  Cal. 
681,   684. 

54.  Sam»— Vacation  and  ana wer— Testi- 
mony of  Jurors.  —  Statement  of  testimony 
given  by  talesmen  when  sworn  upon  their 
voir  dire  is  properly  inserted  by  question 
and  answer  in  bill  of  exceptions. — Cohen 
V.   Wallace,   107   Cal.    183,   187,   40   Pac.    101. 

55.  Same — ^Reporter's  notes  of  testimony 
of  defendant. — Evidence  taken  upon  exam- 
ination of  shorthand  reporter  as  witness, 
in  reference  to  testimony  claimed  to  have 
been  given  by  defendant  on  prior  occasion, 
is  necessarily  inserted  in  bill  of  exceptions 
by  question  and  answer  in  detalL — Cohen 
V.  Wallace,  107  Cal.  133.  135,  40  Pac.  101. 

50.     Same— -Statement  In  fall  vnaecesaary. 

— It  Is  unnecessary  to  set  forth  testimony, 
where  bill  states  in  substance  all  that  was 
proven  on  part  of  people  at  trial. — People 
V.  York,  9  Cal.   421,  422. 

57.  Same— Statement  la  Mobataace  suf^ 
llclent.— On  appeal  fi*om  order  denying 
motion  for  new  trial  on  ground  that  ver- 
dict was  contrary  to  evidence,  it  Is  not 
necessary  to  embody  in  bill  of  exceptions 
all  evidence  introduced  at  trial,  but  It  i« 
sufficient  to  give  substance  of  evidence  or 
of  testimony  of  each  witness. — People  v. 
Fisher,   51  Cal.  319,   321. 

58.  Mlacoadnct— Specification  of  error  In 

bill  of  exceptions,  as  to  remarks  made  by 
district  attorney  In  closing  argument,  will 
not  be  considered,  where  bill  of  exceptions 
does  not  show,  other  than  by  such  speci- 
fications, that  district  attorney  did  in  fact 
make  such  remarks. — People  v.  Paulke,  96 
Cal.    17,   18,   30   Pac.    837. 

50.  Mode  of  making  up  record. — Bill  of 
exceptions  signed  and  settled  by  Judge  and 
filed  with  clerk  below  is  correct  mode  of 
making  up  record  of  criminal  case  on  ap- 
peal.— People  V.  Martin,   32  Cal.  91,   92. 

00.  Motion  for  new  trial— Grounds  of, 
generally.  —  Bill  of  exceptions  must  dis- 
close grounds  upon  which  motion  for  new 
trial  was  heard  and  determined. — People  v. 
McCoy,   71   Cal.   395,   398,   12  Pac.    272. 

01.  Necessity    for    bill    of    exccptlona. 

Supreme  court  will  not  review  action  of 
trial  court  unless  record  contains  bill  of 
exceptions  or  correct  statement  of  facts 
which  transpired  at  trial,  signed  and  set- 
tled by  Judge. — People  v.  Martin,  32  Cal. 
91,  92. 

02.  Same— Bffect  of  failure  to  Insert  bill 
In  record. — Where  there  is  no  bill  of  ex- 
ceptions, no  statement,  no  affidavit  In 
transcript,  and,  defendant  appealed  from 
order  denying  new  trial,  order  will  be 
affirmed. — People   v.   Welch,   67  Cal.   188. 
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6S.  SaoM — Same— PrcsnmptloB  of  eoB- 
neiit  of  defendant*-— Upon  appeal  from  Judg- 
ment only,  where  there  is  no  bill  of 
exceptions,  allegred  errors  will  not  be  re- 
viewed, as  everything  complained  of  may 
have  been  done  with  consent  or  at  request 
of  defendant,  in  which  event  he  could  not 
be  heard  to  complain. — People  v.  Fowler, 
88  Cal.  136,  140,  25   Pac.   1110. 

64.     Same— Error     occnrrlnv     at     trial.— 

Krror   occurring   at   trial   of   criminal    case 

can    not    be    reviewed    on    appeal,    except 

Ion    bill    of   exceptions    settled    and    sigrned 

I  by  jud^e  of  court  wherein  trial  took  place. 

f — People  v.  Fereruson,  84  Cal.  309,  810. 

f  (15.  Saate  —  HearlBiP  of  motion  for  ae^v 
f  trial. — ^Motion  for  new  trial  may  be  heard 
without  any  bill  of  exceptions. — People  ex 
reL  Smith  v.  Keyser,  63  Cal.  183,  184.  See 
People  V.  Fisher,  61  Cal.  319,  322;  People  ex 
rel.  Lee  Lin  Tal  v.  Hewlll,  56  Cal.  117,  119. 

M.     Same-— Inaaflcleaey      of      evidence^-* 

Upon  appeal  from  order  denyingr  new  trial, 
on  firround  that  evidence  is  insufficient  to 
justify  verdict,  only  manner  in  which  suf- 
ficiency of  evidence  can  be  presented  to 
supreme  court  is  by  bill  of  exceptions  duly 
settled  and  certified  by  the  Judge  who  tried 
cause. — People  v.  Padillia,  42  Cal.  535,  637. 

97,  Same-'-ObJectloBa  to  evldeaec. — Ap- 
pellate court  will  not  consider  ruling  upon 
objection  to  evidence  in  absence  of  such 
evidence. — People  v.  Olsen.  80  Cal.  122,  124, 
22  Pac.  126. 


68.     Same— Order  deaylav  new  trial. — On 

appeal  from  order  denyingr  motion  for  new 
trial  there  must  be  bill  of  exceptions  set- 
tled by  JudfiTO  after  disposition  of  motion 
for  new  trial. — People  v.  Ah  Fat,  47  Cal. 
631. 

60.     Same— Order  svatainlnff  demurrer.— 

There  is  no  provision  for  Judgement- roll 
or  for  record  of  any  kind  upon  appeal 
from  an  order  sustaining  demurrer  to  in- 
dictment, otherwise  than  through  bill  of 
exceptions,  as  provided  in  section  1174, 
ante;  and  concedingr  that  such  order,  when 
entered  in  minutes,  is  in  nature  of  final 
Judfirment,  where  Indictment  is  ordered  re- 
submitted, bill  of  exceptions  Is  exclusive 
mode  of  obtaining  review  thereof  upon 
appeal  by  people. — People  v.  Long,  121  Cal. 
494.  496,  63  Pac.  1097. 

70.  OmlMilonn  and  aneertalntle»— How 
eonntnied. — Error  is  not  to  be  presumed, 
but  must  affirmatively  appear  in  record, 
and  all  omissions  and  uncertainties  in  bill 
of  exceptions  are  to  be  construed  against 
party  presenting  it.  —  People  v.  Huff,  72 
Cal.  117.  119,  13  Pac.  168.  See  People  v. 
TV'illiams,    46    Cal.    26,    27. 

71.  Preavmptlona  from  evldenee  In  bill. 
— Presumption  on  appeal  is  that  there  was 
no  evidence  produced  in  support  of  fact 
in  issue,  unless  bill  of  exceptions  contains 
substance  of  evidence  introduced  to  prove 
fact,  or  states  that  fact  was  proven  or 
that  evidence  was  introduced  tending  to 
prove  it. — People  v.  Fisher,  61  Cal.  319,  322. 


7%.  Same— Abandonment  of  jrronnd  of 
motion. — Although  defendant  may  have 
specified  in  his  motion  for  new  trial  Insuf- 
ficiency of  evidence  as  one  of  his  grounds, 
if  he  should,  after  denial  of  his  motion, 
present  bill  of  exceptions  containing  only 
portion  of  evidence,  evidence  of  sufficient 
witnesses  being  omitted,  presumption  would 
be  that  defendant  had  abandoned  this  par- 
ticular ground  for  new  trial,  and  that  omis- 
sion to  state  In  his  bill  evidence  of  wit- 
nesses was  intentional. — People  v.  Coulter, 
145  Cal.  66,  68,  78  Pac.  348. 

78.  Same— All  evidence  on  point. — It  will 
be  presumed  by  supreme  court  that  bill  of 
exceptions  in  criminal  case  contains  all 
evidence  given  on  trial  bearing  on  point 
of  objection. — People  v.  English,  52  Cal. 
211,  212.  , 

74.     Same— >Dfaiacnttnc    view    of    court. — 

Where  motion  for  new  trial  is  based  upon 
alleged  failure  of  evidence  to  prove  mate- 
rial allegation  of  indictment,  presumption 
ought  to  be,  that  if  settled  bill  of  excep- 
tions contains  no  evidence  tending  to  prove 
that  particular  allegation,  then  there  wai? 
no  such  evidence.  This  was  former  doc- 
trine in  this  state,  and  where  counsel,  in 
reliance  upon  that  doctrine,  as  established 
by  reason  and  deliberate  decisions,  ha.« 
brought  himself  within  protection  of  this 
rule,  his  appeal  should  not  be  denied  in 
consequence  of  changed  views  of  court. — 
People  V.  Coulter,  146  Cal.  66,  74,  78  Pac 
348  (Beatty,  C.  J.,  and  Henshaw  and  Lori- 
gan,  JJ.,  dls.). 

7B.  Same— ETidence  Inserted  for  another 
imrpoMc. — Where  it  is  made  to  appear  af- 
firmatively that  only  portion  of  material 
evidence  in  case  is  included,  and  that  there 
has  been  no  attempt  to  state  anything; 
about  nature  of  omitted  evidence  or  it« 
effect,  presumption  will  be  that  portion 
inserted  was  so  inserted  for  another  pur- 
pose than  to  support  claim  that  verdict  is 
contrary  to  evidence  In  some  other  respect 
than  that  as  to  which  inserted  evidence  is 
applicable. — People  v.  Coulter,  145  Cal.  66. 
68,  78  Pac.   348. 

7A.  Same— Record  contalnn  all  material 
evidence. — Presumption  upon  appeal  is. 
that  record  contains  all  material  evidence, 
and  where  proof  of  particular  fact  does  not 
appear,  and  verdict  having  been  assailed 
as  contrary  to  evidence.  Judgment  must  be 
reversed. — People  v.  Grlfllth,  122  CaJ.  212, 
215,    54  Pac.  726. 

77.  Same— IVhere  bill  doea  not  contain 
all  evidence. — It  will  be  presumed  in  favor  of 
correctness  of  verdict  and  Judgment,  when 
bill  of  exceptions  does  not  purport  to  con- 
tain all  evidence,  nor  show  that  there  was 
no  evidence  as  to  particular  fact,  that  there 
was  such  evidence  before  Jury  to  prove 
that  particular  matter  In  issue. — People  v. 
Leong  Sing,  77  Cal.  117,  119,   19  Pac.  254. 

78.  Recitation    of    evidence    by    eonrt. — 

Where  bill  of  exceptions  contains  state- 
ment of  recitation  of  certain  evidence  and 
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facts  made  by  Judgre  at  time  he  pronounced 
sentence,  but  thingrs  which  he  recited  did 
not  appear  among:  evidence  taken  at  trial, 
and  there  Is  nothing:  to  show  that  evidence 
to  which  he  alludes  was  Introduced,  such 
statement  can  not  be  considered  on  appeal. 
— People  V.  Brooks,  131  Cal.  311.  312,  63 
Pac.   464. 

70.  Reporter**  notes  — -  Authentication 
necessary. — ^Notes  of  evidence  taken  down 
by  phonogrraphic  reporter  must  be  written 
out  in  longrhand.  and  must  be  authenticated 
by  affidavit  or  certificate  of  reporter  show- 
ing: that  report  Is  full,  correct,  and  true 
statement  of  all  evidence  admitted  or  of- 
fered on  trial  of  action. — People  v.  Tethe- 
row,  40  Cal.  286,  287. 

80.  Same  —  CommiMsloners*  note  says: 
"The  practice  of  allowing:  the  reporter's 
notes  as  a  whole  to  come  to  the  supreme 
court  as  a  statement  on  motion  for  a  new 
trial  or  on  appeal  has  been  frequently  and 
very  properly  reprimanded  by  the  supreme 
court.  Judg:es  of  the  courts  below  should 
not  Indulge  attorneys  or  themselves  in  this 
practice." 

81«  Same  — Court  may  refuse  to  settle 
blll.^ — Bill  of  exceptions  which  merely  con- 
sists of  transcript  of  reporter's  notes  of 
evidence  and  proceeding:s  is  defective  in 
form,  and  court  is  Justified  in  refusing:  to 
settle  it — January  v.  Superior  Court,  73 
Cal.  637,  639,  15  Pac.  108. 

82.  Jud8:e  is  justified  in  refusing  to 
settle  proposed  bill  of  exceptions  which 
consists  of  reporter's  notes  written  out, 
containing  only  questions  and  answers  and 
remarks  of  counsel,  Judg:e,  and  jurors  dur- 
ing: trial.— People  v.  Getty,  49  Cal.  581,  584. 

83.  Same  —  Elimination  of  unnecessary 
matter.  —  Before  incorporating:  reporter's 
transcript  of  testimony  in  bill  of  exceptions, 
it  is  duty  of  attorneys  to  eliminate  from  it 
all  matter  not  necessary  or  proper  to  Illus- 
trate points  to  be  presented  on  appeal. 
Judg:e  should  not  permit  report  to  be  used 
until  it  has  been  revised  by  him. — People 
v.  Padillia,  42  Cal.  535.  537. 

84.  Same  —  Fees  for  transcribing. — In 
preparing  bill  of  exceptions,  defendant  can 
not  require  phonog:raphic  reporter  to  tran- 
scribe testimony  without  payment  or  tender 
of  fees  therefor,  unless  court  itself  orders 
testimony  written  up. — Richards  v.  Superior 
Court,  145  Cal.  38,  41,  78  Pac.  244. 

85.  'Same— Must  be  embodied  In  bllL — 
Reporter's  notes  will  not  constitute  part  of 
bill  of  exceptions  unless  embodied  or  re- 
ferred to  in  bin  80  as  to  identify  them. — 
People  V.  Taing:,  63  Cal.  602,  603;  People 
v.  Herbert,  61  Cal.  544,  545. 

86.  Same-— Only  prima  facie  evidence. — 
Reporter's  notes  of  testimony,  transcribed 
into  longhand,  are  not  substitute  for  bill 
of  exceptions.  Such  report  Is  only  prima 
facie  correct  statement  of  evidence  therein 
contained. — People  v.  Padillia,  42  Cal.  535, 
537;  People  v.  Woods,  43  Cal.  176,  177; 
People  v.  Armstrong,  44  Cal.  326,  327. 


As  to  duty  of  court  wliero  bill  contalnlas 
only  reporter's  notes  Is  presented,  see,  ante, 
S  1174   and  note  par.   2. 

87.  RIsht  to  have  evidence  In  bill. — Bill 
of  exceptions  must  contain  so  much  of  evi- 
dence or  of  facts  occurring  at  trial  only  as 
is  necessary  to  present  questions  of  law 
upon  which  exceptions  were  taken. — People 
V.  Cox,  76  Cal.  281,  285.  18  Pac.  332. 

88.  Same— Appeal  from  Jndflrment. — De- 
fendant Is  entitled  on  appeal  from  judg- 
ment to  so  much  of  evidence  as  may  serve 
to  point  out  exceptions  which  he  has  duly 
taken. — Walker  v.  Superior  Court,  135  Cal. 
369,  374,  67  Pac.  336. 

80.     Sam^— Duty  of  court  In  settling  bill. 

— Defendant  Is  entitled  to  so  much  of  evi- 
dence and  proceedings  had  on  trial  of  his 
case  as  may  be  necessary  to  display 
grounds  of  his  motion  for  new  trial,  and  to 
that  end  it  is  duty  of  Judge  to  settle  such 
draft  of  bill  of  exceptions  when  presented 
to  him  for  settlement. — People  ex  rel.  Lee 
Lin  Tal  v.  HewlU,  56  Cal.  117,  119. 

90.  Second  appeal — ^Rlght  to  have  bllL — 

Where  motion  for  new  trial  was  made  and 
denied,  but  not  appealed  from,  and  judg- 
ment Is  reversed,  with  directions  to  re- 
sentence defendant,  which  was  done,  at 
which  time  defendant  again  moved  for  new 
trial  and  appealed  from  second  order  deny- 
ing motion,  trial  court  can  be  required  to 
settle  bill  of  exceptions  setting  forth  both 
proceedings  had  upon  former  motion  and 
those  had  upon  latter  motion. — Walker  v. 
Superior  Court,  135  Cal.  369,  372,  67  Pac. 
336. 

91.  Same  —  IVhat     bill     may      contain. — 

Upon  appeal  from  second  Judgment  after 
first  judgment  had  been  reversed  and  cause 
remanded  for  purpose  of  rendering  proper 
Judgment,  defendant  Is  entitled  to  bill  of 
exceptions  as  provided  in  above  section,  in- 
cluding exceptions  to  decisions  of  court  in 
admitting  or  rejecting  testimony  during 
trial  prior  to  appeal  from  first  judgment. — 
People  V.  Walker,  142  Cal.  90.  93,  75  Pac. 
658. 

92.  Speolflcatlon  of  error. — Statutes  of 
this  state  do  not  require  defendant,  in  pro- 
posing bill  of  exceptions,  to  specify  par- 
ticular allegation  or  allegations  of  indict- 
ment or  information  which  he  claims  to  be 
unsupported  by  evidence. — People  v.  Coul- 
ter,  145  Cal.   66,  73,  78  Pac.  348. 

93.  Same— Suggestion  as  to  amendment 
to  code. — It  is  not  necessary  to  specify  re- 
spects in  which  evidence  is  alleged  to  be 
insufilcient  to  sustain  verdict  in  bill  of 
exceptions.  Under  this  rule,  district  at- 
torneys are  no  doubt  often  misinformed  as 
to  what  points  bill  of  exceptions  may,  by 
amendments,  be  made  full;  and  an  amend- 
ment to  code  requiring  specifications  of 
grounds  of  alleged  insufllciency  of  evidence 
would  be  In  furtherance  of  justice. — People 
V.  Johnson,  91  Cal.  265,   270,  27   Pac.  663. 

94.  *<Skeleton  bill*'  of  exceptions. — It  la 
duty  of  party  desiring  to  have   bill   of  ex- 
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ceptlons  settled  to  prepare  full  and  fair 
draft  of  bill.  If  bill  as  presented  to  Judge 
Is  not  full  and  fair,  but  Is  mere  skeleton 
of  evidence  and  proceedingrs  had  at  trial, 
judgre  Is  Justified  in  refusing  to  settle. — 
Sansome  v.  Myers,  77  Cal.  353,  856,  18  Pac. 
577.     . 

05.  Stolklnc  out  evidence. — Bill  of  ex- 
ceptions is  to  be  carefully  examined  by 
Judere,  and  all  evidence  and  other  matters 
not  material  to  question  raised  are  to  be 
stricken  out  by  him,  whether  agreed  to  or 
not  by  parties,  so  that  whole  may  be  con- 
formable to  truth. — People  v.  Romero,  18 
Cal.  89,  92. 

06.  Same— Preventloit  of  Ions  records- 
It  is  duty  of  Judge  settling  bill  of  excep- 
tions to  strike  therefrom  all  unnecessary 
matter  and  to  see  that  it  is  no  more  lengthy 
than  necessities  of  case  require,  and  rule 
that  bill  of  exceptions,  in  order  to  present 
question  that  verdict  Is  contrary  to  evi- 
dence, must  state  all  evidence  in  substance 
does  not  necessitate  presentation  of  un- 
necessarily long  and  elaborated  bill  of  ex- 
ceptions.— ^People  V.  Coulter,  146  Cal.  66,  81, 
78   Pac.   348. 

07.  Venue — Proof  must  be  shown  by  bill. 

— Where  bill  of  exceptions  does  not  state 
where  alleged  offense  was  committed,  Judg- 
ment will  be  reversed. — People  v.  Tarpey, 
59  Cal.  871. 


08.  Same — Record  setting  forth  all  evi- 
dence In  substance.  —  Where  record  pur- 
ports to  set  forth  "substantially  all  the  evi- 
dence given  at  the  trial,"  and  there  was  no 
evidence  whatever  tending  to  show  that 
offense  was  committed  In  county  charged 
in  indictment,  such  omission  is  fatal. — Peo- 
ple V.  Roach,  48  Cal.  382.  See  People  v. 
Fisher,   51  Cal.   319.   322. 

00.     Same  —   Suliiclent      statement     of. — 

Venue  is  sufficiently  shown  where  bill  of 
exceptions,  after  setting  forth  title  of 
cause,  county  in  which  action  was  brought, 
and  copy  of  information,  stated  substance 
of  testimony  of  prosecuting  witness  to  ef- 
fect that  offense  was  committed  "in  said 
county  and  stat^." — People  v.  Tipton,  73 
Cal.  405,  407,  14  Pac.  894. 

100.  Same — 'Wbere  bill  does  not  purport 
to  contain  all  evidence,  and  there  is  no 
specification  of  Insufficiency  of  evidence  to 
prove  venue,  record  does  not  present  ques- 
tion as  to  whether  venue  of  offense  charged 
was  proven. — People  v.  Carroll.  80  Cal.  153, 
157,  22  Pac.  129. 

101.  Same — ^IVhere  bill  of  exceptions  falls 
to  show  aflirmatlvely  that  Venue  as  laid 
down  in  indictment  was  not  proven  at  trial, 
an  objection  on  that  ground  will  not  be 
considered  on  appeal. — People  v.  Marks,  72 
Cal.  46,  47,  13  Pac.  149. 


§1176.    WEITTEN  CHABGES  NEED  NOT  BE  EXCEPTED  TO.     When 

written  instructions  have  been  presented,  and  given,  modified,  or  refused,  or 

when  the  charge  of  the  court  has  been  taken  down  by  the  reporter,  the  questions 

presented  in  such  instructions  or  charge  need  not  be  excepted  to  or  embodied 

in  a  bill  of  exceptions ;  but  the  judge  must  make  and  sign  an  indorsement  upon 

such  instructions,  showing  the  action  of  the  court  thereon,  and  certify  to  the 

correctness  of  the  reporter's  transcript  of  the  charge;  and  thereupon  the  same, 

with  the  indorsements,  become  a  part  of  the  record,  and  any  error  in  the  action 

of  the  court  thereon  may  be  reviewed  on  appeal  in  like  manner  as  if  presented 

in  a  bill  of  exceptions. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  438  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  260;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  489,  act  held  unconsti- 
tutional, see  history,  §  5,  ante;  amendment  re-enacted  March  22,  1906, 
Stats,  and  Amdts.  1905,  p.  762. 


WRITTEN  INSTRUCTION— EXCEPTIONS 
NOT  NECESSARY. 

1.  Additional   instructions   not   authenti 

eatecL 

2.  Same — ^Harmless  error. 

3.  Appeal — When  instructions  may  be  re- 

viewed. 
4,5.  Authentication  necessary. 

6.  Same — Instructions   not   reviewed  un- 

less authenticated. 

7.  Same — Oral  charge. 

8.  Certification  of  charge — Compelling  by 

mandamus. 

9.  Commissioners'  note. 


10.  Confession  of  error. 

11.  Construction. 

12.  Duplication  of  instructions  in  record. 
13, 14.  Same — Which  taken  as  correct. 

15, 16.  Exception  not  necessary. 

17.  Federal  courts  not  controlled. 

18.  Going  outside  of  record. 

19.  Instructions  given  and  refused — ^Part 

of  judgment-roll. 

20.  Modification — How  shown. 

21.  Oral  instructions — ^Presumption  as  to. 

22.  Presumption  as  to  entirety  of  charge. 

23.  Record  must  show  erroneous  instruc- 

tions. 
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24.  Reporter 's    notes  —  Amendment    of 

record. 

25.  Same — Only   prima   facie   evidence  of 

charge. 

26.  Keview  of  instructions — In  absence  of 

evidence. 

27.  Same — ^Disregarding  evidence. 

28.  Same — Erroneous  instruction. 

29.  Same — Same — Evidence  on  point  pre- 

sumed. 

30.  Same  —  Instructions    presumed    perti- 

nent. 

31.  Same  —  Instructions     presumed     war- 

ranted. 

32.  Same — Necessity  of  evidence. 

33, 34.  Same — Presumption    of    admission    of 
fact. 

35, 36.  Same — ^Review   of   evidence  in   bill. 

37.  Sufficiency  of  evidence  to  justify  giv- 
ing of  instruction. 

88.  Verity  given  to  instructions — ^By  whom 
verified. 

39.  Same — Mere  insertion  in  judgment-roll 
not  svffieient. 

1.  Additional  InstractloBs  not  autlientl- 
eated. — Where  Judgrment-roll  contains  writ- 
ten instructions  presented  and  indorsed  as 
iriven  or  refused,  but  also  shows  that  other 
oral  Instructions  were  fiven,  nature  or 
contents  of  which  do  not  appear  as  part 
of  record,  instruction  refused  can  not  be 
reviewed.  Appellant  must  either  show 
that  such  instruction  was  not  given  else- 
where, or  must  grive  to  respondent,  by 
incorporating^  instruction  in  bill  of  excep- 
tions, opportunity  to  show  that  it  was  griven. 
— People  v.  Von,  78  Cal.  1,  S,  20  Pac.  35. 

2.  Saate-— HaraaleMi  error. — Where  court 
duly  indorsed  its  action  upon  instructions 
requested,  but,  in  addition,  gave  several 
oral  instructions  of  its  own  motion,  which 
were  taken  down  by  reporter  and  after- 
wards written  out,  but  fact  that  they  were 
given  was  not  certified  thereon  by  court, 
refusal  of  court  so  to  certify  them  after- 
wards Is  harmless  error,  where  instruc- 
tions are  embodied  in  bill  of  exceptions, 
which  forms  part  of  record  on  appeal  of 
defendant  and  are  available  to  him  on 
his  appeal.— People  v.  Clark,  106  Cal.  82, 
Zt,  9  Am.  Cr.  Rep.  696,  39  Pac.  68. 

8.  Appeal  — Wlkea  laatrnctloBa  max  ^^ 
reviewed. — ^This  section  expressly  provides 
that  instructions  given  or  refused,  whether 
in  writing  or  taken  down  by  reporter,  with 
indorsement  thereon  showing  whether 
given  or  not,  constitute  part  of  record,  and 
ruling  may  be  reviewed  on  appeal  as- 
though  embodied  In  bill  of  exceptions.  It 
Is  Immaterial  that  they  are  reviewed  upon 
an  appeal  from  judgment,  where  only  ques- 
tion decided  waa  upon  demurrer  to  informa- 
tion. Where  Instructions  are  brought  up 
to  supreme  court,  they  may  be  reviewed  on 
such  appeal.  Instructions  may  neverthe- 
less be  reviewed  upon  separate  appeal,   in 


same  case,  from  order  denying  motion  for 
new  trial. — People  v.  Thompson,  115  Cal. 
160,  161,  46  rac.  912. 

4.  AnthentlcatloB  necesnary. — Errors  as- 
signed upon  instructions  will  not  be  noticed 
on  appeal  unless  instructions  are  brought 
before  court  in  authentic  form. — People  v. 
Tetherow,  40  Cal.  286.  287. 

6.  Unless  instructions  are  indorsed  or 
certified  as  required  by  this  section  or  con- 
tained in  a  settled  bill  of  exceptions  they 
are  no  part  of  the  record  on  appeal  and  can 
not  be  considered  by  the  appellate  court. — 
People  V.  Schultz,  14  Cal.  App.  106,  111 
Pac.  271. 

6.  Same— InatrnctloBii  aot  revletved  an** 
lea*  authenticated. — Alleged  errors  in  in- 
structions of  court  will  not  be  reviewed  on 
appeal  unless  embodied  in  bill  of  excep- 
tions or  where  there  is  an  indorsement 
thereon,  signed  by  Judge,  showing  action 
of  court  upon  instructions. — People  v. 
Thompson,  28  Cal.  214,  218.  See  People  v. 
Lockwood.  6  Cal.  205;  People  v.  Tetherow. 
40  Cal.  286,  287;  People  v.  Flahave,  68  Cal. 
249,  253;  People  v.  Rogers,  81  Cal.  209,  210. 
22  Pac.  592;  People  v.  Keeley,  81  Cal.  210. 
212,  22  Pac.  693;  People  v.  Beaver,  83  Cal. 
419,  23  Pac.   321. 

7.  Same — Oral  charge. — It  Is  not  neces- 
sary to  incorporate  in  bill  of  exceptions  in- 
structions asked  for  by  defendant  and  re- 
fused by  court,  where  they  are  properly 
indorsed  by  Judge  and  become  part  of 
Judgment-roll,  nor  should  oral  charge  of 
court  be  inserted  in  bill,  where  it  has  been 
authenticated  by  Judge,  but  if  It  has  not 
been  so  authenticated,  it  becomes  proper 
to  preserve  it  in  bill. — Cohen  v.  Wallace, 
107  Cal.  133.   138.  40  Pac.  101. 

8.  Certllleatlon  of  charire -*  Compelling 
by  maadamoa. — Trial  Judge  can  not  be  com- 
pelled bj'  mandamus  to  certify  to  instruc- 
tions given  by  his  predecessor  in  office,  on 
trial  of  case  of  which  succeeding  Judge  had 
no  personal  knowledge. — Walker  v.  Su- 
perior Court,  139  Cal.  108.  109,  72  Pac.  829. 

D.  CommlNHloaerii'  note  says:  "The  pur- 
pose of  this  amendment  is  to  correct  im- 
perfections and  confusion  in  the  language 
of  the  present  section,  and  to  more  clearly 
point  out  the  duty  of  the  Judge  in  noting 
his  action  upon  instructions  requested  by 
the  parties." 

10.  ConfeaaioB  of  error. — Where  attor- 
ney-general has  confessed  manifest  error 
In  ln.««truction8  given  to  Jury  upon  trial  of 
defendant  accused  of  murder,  effect  of  error 
can  not  be  overcome  by  filing  certified  copy 
of  requests  for  Instruct ion.««  bj'  defendant, 
suggested  to  contain  similar  error,  where 
alleged  requests  are  not  authenticated  as 
such  in  any  manner  that  would  entitle 
them  to  be  considered  as  part  of  record. — 
People  V.  Cole.  127  Cal.  545,  547,  69  Pac. 
984. 

11.  CoaatrnctloB. — Section  438  of  Crim- 
inal Practice  Act  was  held  to  refer  to  writ- 
ten   charges    or    instructions    which    either 
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party  may  present  and  ask  to  be  given  In 
accordance  with  sections  400,  401,  of  said 
act,  and  not  to  charge  which  court  may 
Sive  upon  its  own  motion. — People  v.  Hart, 
44  Cal.  698.  599. 

12.    Dvplleatloii  of  tmitrttetloiis  In  record. 

— Where  instructions  are  properly  authen- 
ticated so  as  to  be  part  of  Judgment-roll, 
they  should  not  be  duplicated  by  insertion 
in  bill  of  exceptions.  There  should  be  only 
one  insertion  in  record  of  instructions 
properly  authenticated. — People  v.  Cole,  127 
Cal.  646,  647,  69  Pac.  984. 

15.  Same  — 'Wklch     taken     ««    correct. — 

Where  instruction  appears  in  erroneous 
form  in  bill  of  exceptions  and  in  difTerent 
form  in  Jud£rment-roll,  which  latter  is  not 
erroneous,  form  of  instruction  as  sriven  in 
judfirment-roll  will  be  taken  as  correct  upon 
appeal. — ^People  v.  Gibson,  106  Cal.  468,  471, 
39  Pac.  864. 

14.  As  g^eneral  rule,  when  instruction 
cited  in  assigrnment  of  errors  differs  from 
charere  as  particulary  set.  forth  in  bill  of 
exceptions,  charge  as  set  forth  In  body  of 
bill  should  control;  for  althoug:h  assign- 
ments of  error  constitute  part  of  bill,  and 
whole  bill  is  authenticated  by  signature 
of  jud^e,  it  will  not  be  presumed  that  his 
attention  was  called  to  an  inconsistency 
between  charge  set  out  in  bill  and  portion 
of  it  cited  in  assigrnment  of  error. — People 
V.   Ferry,  84  Cal.   31,   87,   24  Pac.   88. 

16.  Exception  not  necessary. — It  Is  not 
incumbent  upon  defendant  to  take  any  for- 
mal objection  and  exception  to  instructions. 
His  rights  in  that  regard  are  fully  pre- 
served in  above  section. — People  v.  Thomp- 
son. Ill  Cal.  242,  269.  43  Pac.  748. 

16.  Exceptions  to  instructions  in  crimi- 
nal case  need  not  be  incorporated  in  bill 
of  exceptions.  Law  preserves  exception 
as  fully  as  though  stated  in  terms  of  rec- 
ord, and  defendant  has  same  advantage 
of  every  objection  to  an  erroneous  instruc- 
tion .when  properly  authenticated  in  Judg- 
ment-roll as  when  set  out  in  bill  of  excep- 
tions and  formal  exception  made. — People 
V.   Gibson,  106   Cal.   468.   478.   39   Pac.   864. 

17.  Fedeml  courts  not  controlled. — The 
provisions  of  this  section  do  not  control  the 
proceedings  of  the  circuit  court  of  the 
United  States  sitting  within  this  state. — 
St.  Clair  V.  United  States.  164  U.  S.  134,  14 
Sup.  Ct.  1002,  38  I/,  ed.  936.  16  Cr.  L.  Mag. 
310. 

18.  Golnff  outside  of  record. — ^Manuscript 
purporting  to  be  oral  charge  of  court, 
which  is  not  incorporated  in  bill  of  excep- 
tions, nor  authenticated  In  any  way  pro- 
vided by  law,  can  not  be  considered  for 
purpose  of  determining  whether  written 
instruction  presented  and  refused  was  or 
was  not  embodied  in  oral  charge. — People 
V.  Von,  78  Cal.  1,  3,  20  Pac.  35. 

10.  Instructions  arlvcn  and  refused^Part 
•f  JudviBcnt-roll,  when  certified  in  manner 
required  by  law,  and  should  not  be  incor- 
porated in  bill  of  exceptions. — People  v. 
Sing  Tow.  146  Cal.  1,  10,  78  Pac.  236. 


ao.  Modlflcatlon  —  Hoiv  sho^n.  —  Action 
of  trial  Judge  in  modifying  instructions 
must  be  shown  either  by  his  indorsement 
thereon  or  by  bill  of  exceptions. — People 
v.  Clark,  84  Cal.  678,  681,  24  Pac.  313. 

21.  Oral  Instructions  —  Presumption   an 

to. — Where  record  shows  that  oral  Instruc- 
tions were  given  to  Jury,  but  fails  to  show 
that  oral  charge  was  not  taken  down  In 
shorthand  by  phonographic  reporter,  legal 
presumption  is  that  it  was  so  taken  down, 
and  fact  that  no  transcribed  copy  of  re- 
porter's notes  appears  in  record  does  not 
overcome  presumption,  such  copy  being 
no  part  of  record  unless  indorsed  by  Judge; 
and  it  devolves  upon  appellant  to  show  by 
bill  of  exceptions  that  oral  charge  was  not 
in  fact  taken  down  by  reporter,  to  over- 
come presumption  to  contrary. — People  v. 
Ludwig.  118  Cal.  328,  329,  60  Pac.  426. 

22.  Presumption  as  to  entirety  of  cliarKC. 

— Where  only  instructions  contained  in  bill 
of  exceptions  were  given  by  court  of  Its 
own  motion,  and  bill  of  exceptions  recites 
that  they  were  "all  the  law  so  given,"  it 
will  be  presumed  that  court  did  not  give 
other  instructions  at  request  of  parties.—* 
People  V.  Marks,  72  Cal.  46,  47,  13  Pac.  149. 

28.  Record  must  aho^r  erroneous  in- 
structions.— Absence  of  instructions  from 
record  is  not  of  itself  error;  if  instructions 
are  erroneous,  appellant  must  show  it.-^ 
People  V.  Robinson,  17  Cal.  363,  371. 


24.  Reporter'a  note»— Amendment  of 
ord. — Paper  filed  in  supreme  court  as  an 
admitted  amendment  for  addition  to  record 
upon  appeal,  which  consists  of  what  ap- 
pears to  be  certified  copy  of  longhand 
transcript  of  official  reporter's  notes  of  trial 
judge's  charge  to  Jury,  filed  with  clerk,  but 
never  indorsed  or  authenticated  by  Judge, 
is  no  part  of  record,  and  can  not  be  used 
to  correct  copy  of  charge  which  is  em- 
braced In  bill  of  exceptions  settled'  and 
allowed  by  Judge. — People  v.  Ah  Lee  Doon, 
97  Cal.  171.  174.  31  Pac.  933. 

25.  Same— Only  prima  facie  evidence  of 
tkc  charge. — ^Notes  of  shorthand  reporter 
and  his  transcription  of  them  are  but  prima 
facie  evidence  of  charge  of  court,  and 
Judge,  In  settling  bill  of  exceptions,  should 
Insert  what  he  actually  said  to  jury  as 
substitute  for  what  reporter  erroneously 
stated  was  said. — People  v.  Cox,  76  Cal.  281, 
283.  18  Pac:  332. 

26.  Revlevr  of  Instmcttons  ^  In  absence 
of  evidence. — If  there  is  no  statement  or 
bill  of  exceptions  embodying  evidence  or 
declaring  its  purport  and  tendency,  appel- 
late court  will  presume  in  favor  of  charge 
to  Jury,  unless  charge  is  manifestly  erro- 
neous under  any  and  every  conceivable 
state  of  facts. — People  v.  King,  27  Cal.  607. 
614.  87  Am.  Dec.  95.  See  People  v.  Levison. 
16  Cal.  98,  99,  100,  76  Am.  Dec.  606;  People 
V.  Bonney.  19  Cal.  426,  446;  People  v. 
PadiUia.  42  Cal.  636,  639;  People  v.  Smith, 
57  Cal.  130,  131;  People  v.  Gilbert,  60  Cal. 
108.  112;  People  v.  Herbert,  61  Cal.  644,  646; 
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People  V.  WilHams,  75  Cal.  306,  308,  17  Pac. 
211;  People  v.  DonffUlf,  92  Cal.  607,  609,  28 
Pac.  782;  People  ▼.  Mendenhall,  185  Cal. 
344,  347,  67  Pac.  325;  People  v.  Allen,  144 
Cal.  2»8,  800.  77  Pac.  948. 

27.  Same  —  DIsresardlitK  erldeiice. — Ap- 
pellate court  will  not  reverse  Judgment  on 
account  of  erroneous  Instruction  telllngr 
Jury  to  disregard  certain  evidence.  It  not 
appeariner,.  in  absence  of  evidence,  that  er- 
ror was  harmful  or  affected  substantial 
right. — People  v.  Olsen,  80  Cal.  122,  124,  22 
Pac.  125. 

28.  Same— Erroneon*   inatmctton. — If  an 

instruction  Is  erroneous  under  any  possible 
state  of  facts,  appellate  court  will  review 
it,  notwithstanding  evidence  is  not  in  rec- 
ord.— People  V.  Dick,  82  CaL  218,  215. 

229.  Same— Saute— Evidence  on  point  pre- 
Humcd. — Though  evidence  may  not  be 
brouglit  up  by  bill  of  exceptions,  Judgment 
will  be  reversed  where  court  gives  an  in- 
struction which  is  clearly  contrary  to  law 
on  that  particular  point,  and  It  will  be  pre- 
sumed that  there  was  some  evidence  re- 
quiring Instruction  on  that  point. — People 
V.  Long,  89  Cal.  694,  697. 

30.  Sante— Inatmctlona  preavmed  pertl* 
nent. — In  absence  of  evidence,  refusal  of 
abstractly  correct  instructions  requested  by 
defendant  must  be  presumed  to  have  been 
upon  ground  that  they  were  not  pertinent 
to  any  question  of  fact  before  jury,  and 
their  refusal  will  not  be  disturbed  upon 
appeal. — People  v.  Clark,  121  Cal.  633,  634. 
54  Pac.  147. 

81.  Same  —  Inatractlona  preavmed  ^war- 
ranted.— If  testimony  Is  not  in  bill  of  ex- 
ceptions. Judgment  will  not  be  reversed  for 
alleged  error  in  instructions,  if  from  nature 
of  case  testimony  might  have  been  Intro- 
duced which  would  have  warranted  in- 
structions.— People  V.  Donahue,  45  Cal.  821, 
322;  People  v.  Strong,  46  Cal.  802,  303. 

32.  Same  ^  NeceMstty  of  evidence. — Bill 
of  exceptions  is  not  necessary  where  rul- 
ings of  court,  alleged  to  be  erroneous,  ap- 
pear upon  face  of  Judgment-roll.  Where 
errors  do  not  appear  upon  face  of  Judg- 
ment-roll, statement  or  bill  of  exceptions 
is  made  necessary  because  error  can  in  no 
other  way,  except  by  trial  de  novo,  be 
brought  to  notice  of  appellate  court. — Peo- 
ple V.  Maguire,  26  Cal.  635,  640;  Morley  v. 
Blkins,  87  Cal.   454,  457. 

33.  Same— 'Preanmptfon  of  admission  of 
fact. — Instruction  which  omits  certain  nec- 
essary elements  of  offense  charged  is  not 
ground  for  reversal,  in  absence  of  evidence 
in  bill  of  exceptions,  It  being  conceivable 
that  omitted  elements  of  offense  were  ad- 
mitted on  trial  to  exist. — People  v.  Wong 
Fook  Sam,  146  Cal.  114,  116,  79  Pao.  848. 


34.  In  absence  of  evidence  it  will  be 
presumed  upon  appeal  that  instruction  as- 
suming certain  fact  to  be  proven  was  cor^ 
rect,  and  that  such  fact  was  undisputed  or 
admitted. — People  v.  Allen,  144  Cal.  298.  300, 
77  Pac.  948. 


35.  Sanne— Review  of  OTidence  tn  bill. — 

Supreme  court  will  not  review  question  of 
errors  in  instructions,  and  Judgment  will 
not  be  reversed  for  alleged  errors,  except, 
when  looking  at  testimony,  court  can  see 
that  Jury  may  have  been  misled  by  them. 
Upon  appeal  from  Judgment,  defendant, 
who  should  present  errors  in  instructions 
to  court,  is  entitled  to  so  much  of  evidence 
as  .will  enable  supreme  court  to  Judge  of 
alleged  error.  If  declarations  were  incor- 
rect, it  would  become  duty  of  district  at- 
torney to  point  out  evidence  and  cause  it 
to  be  inserted  by  way  of  amendment  to 
bill. — ^Walker  v.  Superior  Court,  185  Cal. 
369,  374,  67  Pac.  386. 

36.  Errors  of  court  in  instructing  Jury 
upon  law  are  errors  reviewable  on  direct 
appeal  from  Judgment  Those  errors  may 
arise  in  many  ways.  Thei'e  may  be  an 
error  in  exposition  of  principle  of  law  ad- 
mittedly within  offense  charged,  and  evi- 
dence brought  to  bear  upon  it.  In  such 
an  instance  evidence  in  case  or  any  part 
of  it  is  unnecessary  to  be  brought  up  on 
bill  of  exceptions,  but  other  cases  may 
arise,  and  do  arise,  where  contention  may 
be  that  Instruction,  though  correct  In 
point  of  law.  is  inapplicable  to  any  evi- 
dence in  case  or  to  any  theory  which  may 
be  taken  of  evidence  in  case;  in  such  case 
evidence  must  be  presented  to  supreme 
court  in  proper  bill  of  exceptions. — Walker 
V.  Superior  Court,  135  Cal.  369,  373,  67  Pac. 
336. 

87.  SnlBclency  of  evidence  to  Justify 
fdvlnai:  of  Instmctlon  can  not  be  inquired 
into  on  appeal  from  Judgment  alone  if  there 
is  some  evidence  supporting  instruction. — 
People  V.  Durand,  1  Cal.  App.  71,  73,  81 
Pac.  672,  673. 

38.  Verity  given  to  inatmctlons  —  By 
whoss  verlfled. — Instructions  of  court  given 
or  refused  will  not  be  considered  unless 
accompanied  by  indorsement  of  Judge  or 
embodied  in  bill  of  exceptions.  Neither 
clerk  nor  phonographic  reporter  can  give 
verity  to  instructions  which  are  without 
indorsement  or  authentication ,  of  Judge. — 
People  v.  January,  77  Cal.  179,  181,  19  Pac. 
258. 

30.  Same— Mere  Insertion  in  Judsment- 
roll  not  svHlclent. — An  authenticated  copy 
of  oral  Instructions  of  court,  not  proved 
by  Judge  nor  certified  by  reporter,  can  not 
derive  verity  from  being  inserted  by  clerk 
in  Judgment-roll. — People  y.  O'Brien,  78  Cal. 
41,  48,  20  Pac.  359. 
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§  1177.    BILLS  OF  EXCEPTIONS  IN  CRIMINAL  ACTIONS,  AMENDMENT 
OF;  SETTLED,  AND  TIME  FIXED  FOB  ENGBOSSMENT.    [Repealed] 

History:    Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  p.  475; 
repealed  April  22,  1909,  Stats,  and  Amdts.  1909,  p.  1083. 


AMENDED    BILLS    OF    EXCEPTIONS- 
ENGROSSMENT  AND  RESETTLEMENT. 

1.  Amendment. 

2.  Same — ^Duty  of  district  attorney. 

3.  Same — ^Notice  to  district  attorney. 

4.  Duty  of  court. 

5.  Same — Adding  to  bill. 

6.  Resettlement — ^When  allowed. 

7.  Same — ^Proof  or  admission  of  mistake  must 

be  made. 

8.  Same — Supreme    court    may    send    record 

back. 

A«  to  preiMBtfnc  bill,  see,  ante,  9  1171  and 
note. 

Am  to  aettliBv  bill«  see,  ante,  9  1174  and 
note. 

A«  to  alffniBc  bill,  see,  ante,  9  1171  and 
note. 

1.  AmendmeBt.  —  If  bill  of  exceptions 
prepared  by  defendant  does  not  contain  all 
evidence  bearing:  upon  point  made,  district 
attorney  should  be  permitted  to  suKgrest 
addition  to  bill  of  such  evidence,  but  appel- 
late court  ran  not  take  his  sug^^estions  that 
such  evidence  was  griven. — People  v.  Engr- 
lish,   52  Cal.   211,   212. 

2.  SaB&e— •Duty    of    dtatrlet    attorney    is 

confined  to  proposing  such  amendments  In 
regrard  to  matters  set  forth  In  bill  as  will 
make  bill  show  truth  only  as  to  those 
matters,  and  where  bill  proposed  by  de- 
fendant in  terms  purports  to  grlve  evidence 
as  to  only  one  matter  or  issue  rather  than 
many,  and  is  expressly  conflned  to  that 
purpose,  it  is  not  duty  of  district  attorney 
to  propose  amendments  in  order  to  make 
bill  show  evidence. — People  v.  Coulter,  146 
Cal.  66,  68,  78  Pac.  348. 

S.     Sasae— Notice    to    dlatrlct    attorney. — 

Exception  to  order  denying^  motion  to  in- 
struct to  acquit  is  exception  which,  equally 
with  motion  for  new  trial  on  grround  of 
insufficiency  of  evidence  to  sustain  chargre, 


is  one  which  defendant  appealingr  must  see 
to  it  that  bill  of  exceptions  as  settled 
shows  fact. — People  v.  Ward,  145  Cal.  736. 
738.   79   Pac.   448. 

.  4.  Duty  of  court  is  to  see  that  record  is 
correct,  whether  any  objections  were  made 
by  district  attorney  to  proposed  bill  of  ex- 
ceptions or  not. — People  v.  Ooldenson,  76 
Cal.  328,  846,  19  Pac.  161. 

6.  Same  ^  Adding  to  bill. — Court  may. 
within  its  general  power  to  settle  bill  of 
exceptions,  add  to  proposed  bill  any  testl> 
mony  griven  at  trial  pertinent  to  exception 
and  necessary  to  correct  presentation  of 
errors  assigned. — People  y.  Kelly,  46  Cal. 
355,  357. 

e.     RcocttlemeBt— IVben  allowed.-r-Where 

mistake  or  omission  has  occurred  in  bill 
of  exceptions  settled  by  judge,  he  may  al- 
low resettlement,  provided  it  be  asked  be- 
fore transcript  on  appeal  is  sent  to  supreme 
court,  and  mistake  or  omission  is  supported 
by  documentary  evidence  or  is  admitted  by 
adverse  party.  But  where  existence  of  al- 
leged mistake  or  omission  raised  is  in  mere 
recollection  of  Judge  or  of  counsel  in  the 
case,  and  it  Is  not  admitted  by  parties,  re- 
settlement should  be  denied. — People  v. 
Romero,  18  Cal.  89{  92. 

7.  Same— Proof  or  admission  of  mistake 
must  be  made. — Where  transcript  has  been 
filed  In  supreme  court,  it  will  not  be  sent 
back  in  order  that  statement  or  bill  of  ex- 
ceptions may  be  changed  by  resettlement, 
except  upon  proof  or  admission  of  mis- 
take or  omission  alleged.  —  People  v. 
Romero,   18   Cal.   89,   92. 

8.  Same — Supreme  court  may  send  record 
back. — Errors  In  dates.  In  copies  of  docu- 
ments. In  description  of  premises  taken 
from  conveyances,  and  the  like,  can  be 
corrected  by  resettlement;  and  upon  proper 
showing,  made  before  argument,  supreme 
court  may  send  record  back  to  court  below 
for  that  purpose.  So,  too,  where  errors  are 
admitted. — ^People  T.  Romero,  18  CaL  89,  98. 
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CHAPTER  VI. 

NEW  TBIALS. 


1 1179.  New  trial  defined. 

1 1180.  Effect  of  granting. 


S  1181.  In  what  eaaee  it  maj  be  granted. 
§  1182.  Application  for,  wlien  made. 


§  1179.    NEW  TRIAL  DEFINED.    A  new  trial  is  a  re-examination  of  the 

issue  in  the  same  court,  before  another  jury,  after  a  verdict  has  been  given. 

History:    Enacted  February  14,  1872,  founded  upon  §439  Criminal 
Practice  Act  1851,  Stats.  1861,  p.  260. 


NEW   TBIALS— GROUNDS   OP— POWEB 

TO  GRANT. 

1.  Ajb   to   right   of  court   to   order   new 
trial  on  its  own  motion. 

2, 3.  Comments   on   evidence. 

4.  Conditions     upon     which     new     trial 

granted — State's  power  to  prescribe. 

5.  Cumulative  evidence. 

6.  Defendant's   application. 

7.  Delay  in  trial — Consent  of  accused. 

8.  Diligence  not  shown. 

9.  Doubt  of  trial  court  as  to  sufficiency 

of  evidence. 

10.  Same — Impeachment  of  testimony. 
11, 12.  Duty  to  grant  new  trial — When  arises. 

13.  Errors    of    law,    etc. — Misconduct    of 

district  attorney. 

14.  Instructions — Argumentative. 

15.  Same — As  to  circumstantial  evidence. 

16.  Same — As  to  character  of  accused. 

17.  Same — As  to  credibility  of  testimony 

of  prosecutrix. 

18-21.  Same — ^As  to  reasonable  doubt. 

22.  Same — Assuming  fact. 
23,  24.  Same — Modification  of  instructions. 
25-  28.  Same — Must  be  applicable  to  facts. 
29-  34.  Same — Must  be  construed  as  a  whole. 

35.  Same — Necessity  for  request. 

36,  37.  Same — Opinion  of  court. 

38.  Same  —  Refusal   to   instruct  —  Theory 
without  evidence. 

39-  41.  Same — Requested  instructions  already 
given. 

42.  Irregularity     of     court — Coercion     of 
jury. 

43-46.  Misconduct  of  district  attorney. 

47.  Same — ^Accentuated  by  improper  rul- 

ing. 

48.  Same — ^Duty  of  court. 

49.  Same  —  Improper     remark     promptly 

withdrawn. 

60.  Same — In  asking  question  of  the  pros- 
ecutrix. 

51.  Same — Not  ground  for  new  trial. 

52.  Same — Objection  must  be  made. 

53.  Same  —  Opening  statement  —  Law  of 

murder. 
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54.  Same — Technical  objeetiont. 

55.  Misconduct  of  jury— Evidence  outsids 

of  court. 

56,57.  Same— Newspaper  articles  prejudicial 
to  defendant. 

68.  Same  —  Same  —  Impeachment  of  ver- 

dict. 

69.  Same— Reading  to  juror  by  his  wi^e. 

60.  Same — Place  of  misconduct. 

61.  Misconduct  of  trial  judge — ^Prejudicial 

remark. 

62,63.  New   trial — In  what  cases  granted — 
Constitutional  provision. 

64-  66.  Same— Same — lYiilure    to    secure    the 

plea  of  defendant. 
67,  68.  Same— Of   court 's   own   motion. 
69-  71.  Newly  discovered  evidence. 

72.  Same — Counter  affidavits. 

73.  Siame — Weight  and  materiality. - 

74.  Opinion  evidence. 

75.  Power  to  grant  to  new  trials. 

76.  Presence   of   accused   during  view   of 

premises  by  jury, 

77.  Same — Same — Waiver. 

78.  Presence  of  judge. 

79.  Province  of  court  and  jury — Conduct 

of  witnesses. 

80.  Same— Credibility   of  witnesses. 

81.  Reception  of  evidence — Waiver  of  offer 

to  receive. 

82.  Same— Failure   to   object   to   evidence 

— Speculating  as  to  answer. 

83.  Same — Limiting    evidence    to    proper 

purpose. 

84.  Waiver  of  plea  of  jeopardy, 

85.  When  remedy  inapplicable. 

As  to  trials  generally,  see,  ante.  §  1093 
and  note. 

A«  to  defend  an  t*a  npplleatlon  for  new 
trial,  see  note  in  48  Am.  St.  Rep.  242.  and 
fun  discussion  in  note  27  Am.  Dec.  471-478. 

1.  Am  to  rtjirht  of  court  to  order  a  new 
trial  OB  Its  own  motion,  see  Commonwealth 
V.  Qabor.  209  Pa.  St.  201.  58  Atl.  278,  279. 

Z,  Comments  on  evidence. — ^During  the 
cross-examination  of  a  witness  by  defend- 
ant's counsel,  the  court  remarked  that  the 
matter  was  not  material,  and  directed  coun- 
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0el  to  desist  from  that  line  of  questions.  It 
was  held  that  there  was  no  error,  where 
it  did  not  appear  that  the  matter  as  to 
which  the  question  was  asked  was  at  all 
important,  or  that  the  court  erred  in  refus- 
ing to  allow  further  questions  on  that  line 
to  be  put.  and  there  was  nothin^r  in  the 
record  to  warrant  any  such  claim. — ^^eople 
v.  Ri£rers,  163  Cal.  461,  126  Pac.  148. 

Am  to  what  la  deeaaed  to  be  hiTUlon  br 
the  eourt  of  the  Jury's  prowinee,  see  note, 
14  Am.  St.  Rep.  S6. 

3.  Where,  in  the  prosecution  of  accused 
for  obtaining  money  by  falsely  representinfp 
that  he  was  authorized  to  sell  certain  cor- 
porate stock,  the  court  in  ruling:  on  one 
question  did  remark  that  the  only  issue  in 
the  case  was  whether  the  defendant  was 
such  agrent  at  the  time  referred  to,  but, 
notwithstandingr  that  remark,  the  court 
nevertheless  allowed  full  inquiry  into  all 
the  elements  constituting  the  offense,  the 
Jury  could  not  have  been  misled  or  con- 
fused by  the  remark  of  the  court. — People 
V.  Brecker,  20  Cal.  App.  205,  127  Pac.  666. 

4.  Condlttona  upon  which  neir  trial 
sranted— State'a  power  to   prescribe. — It  is 

now  held  in  many  jurisdictions  that  it  is 
perfectly  competent  for  the  state,  in  its 
constitution,  or  the  legislature,  in  the  ab- 
sence of  a  prohibition  In  the  constitution, 
to  impose  the  conditions  on  which  a  new 
trial  may  be  had. — State  v.  Goddard,  162 
Mo.  198,  234,  62  S.  W.  697,  708.  See  Com- 
monwealth V.  Arnold.  83  Ky.  1,  4  Am.  St. 
Rep.  114-115. 

6b  dunalatlTC  evidence^ — ^A  new  trial 
Will  not  be  granted  because  of  newly  dis- 
covered evidence  which  is  merely  cumula- 
tive. This  rule  is  so  well  settled  and  gen- 
erally so  well  understood  that  we  need  not 
support  it  by  the  citation  of  authorities. — 
People  V.  Von  Perhacs,  20  Cal.  App.  48,  127 
Pac.  1048,  1050. 

e.  Defendaafa  application.  —  New  trial 
can  be  granted  only  upon  defendant's  ap- 
plication In  criminal  case. — People  v.  Ban- 
geneau.  40  Cal.  618,  614. 

7.  Delay  In  trial — Consent  of  accused. — 
Where,  on  a  motion  to  dismiss  a  case  on 
the  ground  that  the  defendant  was  not 
brought  to  trial  within  sixty  days  after  the 
finding  of  the  Indictment,  it  Is  shown  by 
the  record  that  he  consented  to  thirty-five 
out  of  the  seventy-eight  days'  delay,  such 
motion  to  dismiss  Is  properly  refused. — 
People  V.  Peter,  20  Cal.  App.  161,  128  Pac. 

415. 

8.  Dlllirence  not  shown.  —  Where  no 
showing  was  made  In  explanation  of  the 
failure  to  produce  certain  witnesses  at 
the  trial,  and  it  does  not  appear  that  with 
reasonable  diligence  their  testimony  could 
not  have  been  had  In  the  first  instance,  a 
new  trial  will  not  be  granted. — People  v. 
Von  Perhacs,  20  CaL  App.  48,  127  Pac.  1048. 

9.  Doubt  of  trial  court  as  to  svttclency 
of  evidence. — ^Where,  In  a  prosecution  for 
obtaining    money    by    false    pretenses,    the 
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Jury  and  the  trial  court  had  some  doubt  as 
to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  and  the  trial  court  left  the 
question  to  be  passed  upon  by  the  appel- 
late court,  it  will  be  presumed  on  appeal 
that  the  doubt  of  the  trial  court  as  to  the 
Justification  of  the  verdict  did  not  reach 
the  dignity  of  such  an  opinion  as  to  war- 
rant it  is  setting  aside  the  verdict. — People 
V.  Brecker,  20  Cal.  App.  206,  127  Pac.  666. 

10.  Same— Impeachment   of  testimony.^-' 

Where  the  only  tendency  of  testimony,  if 
it  had  been  produced,  would  have  been  to 
impeach  the  testimony  of  a  witness  for 
the  prosecution,  it  was  not  of  a  character 
to  warrant  the  granting  of  a  new  trial. — 
People  V.  Von  Perhacs,  20  Cal.  App.  48,  127 
Pac.   1048,  1050. 

11.  l^tT  to  ffrant  new  trial -^W^hen 
arlses« — ^Where  Judge  before  whom  defend- 
ant convicted  of  murder  was  tried  Is  con- 
vinced that  evidence  was  not  sufficient  to 
warrant  verdict.  It  is  his  duty  to  grant  new 
trial.  He  should  not  In  such  case  deny 
new  trial  and  leave  it  to  supreme  court 
upon  appeal  to  pass  upon  question  of  facts, 
upon  which  trial  court  alone  has  Jurisdic- 
tion to  pass. — People  v.  Tapia.  131  Cal.  647. 
649-651,  63  Pac.  1001. 

12.  It  Is  not  duty  of  court  to  grant  sec- 
ond trial  upon  plea  of  once  in  Jeopardy 
after  that  plea  has  once  been  determined. 
— People  V.  Smith,  121  Cal.  355,  358,  11  Am. 
Cr.  Rep.  108,  53  Pac.  802;  nor,  similarly, 
upon  plea  of  former  conviction. — People  v. 
Majors,  66  Cal.  138.  148,  5  Am.  Cr.  Rep. 
486,  52  Am.  Rep.  295,  3  Pac.  697. 

18.  Errors  of  law,  etc.— MIscondvct  of 
district  attorney. — ^It  Is  improper,  on  a 
trial  for  murder,  for  the  district  attorney 
in  his  argument  to  the  Jury  to  refer  to 
another  murder  of  which  the  defendant  is 
suspected,  but  as  to  which  no  evidence  was 
Introduced. — People  v.  Helm,  152  Cal.  547, 
93  Pac.  99. 

As  to  misconduct  of  district  attorney,  see, 
pars.  43-54,  this  note. 

14.  Instructions*  Arininientatlve. — There 
Js  no  error  in  refusing  to  give  Instructions 
which  are  argumentative. — People  v.  Hatch, 

163  Cal.  368,  125  Pac.  907. 

15.  Same— As  to  circumstantial  evidence. 

— Where  there  was  direct  evidence  of  a 
homicide,  there  was  no  occasion  to  instruct 
the  Jury  upon  the  character  and  value  of 
circumstantial    evidence. — People    v.    Smith. 

164  Cal.  451,  129  Pac.  786,  790. 

16.  Same— >As  to  character  of  accused. — 

An  instruction  that  "Gvidence  of  good  char- 
acter is  evidence  relevant  to  the  question  of 
guilty  or  not  guilty,  and  Is  to  be  consid- 
ered by  you  In  connection  with  the  other 
facts  and  circumstances  in  the  case.  One 
object  in  laying  it  before  the  Jury  Is  to  in- 
duce the  Jury  to  believe,  from  the  improba- 
bility that  a  person  of  good  character 
should  have  conducted  himself  as  alleged, 
that  there  is  some  mistake  or  misrepresen- 
tation  in   the   evidence   on   the   part   of   the 
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prosecution,  and  in  this  connection  you 
must  take  it  Into  consideration,"  which 
Instruction  was  griven  as  requested,  with 
the  modlflcation  by  the  trial  court  that  "If 
you  are  satisfied  to  a  moral  certainty  and 
beyond  a  reasonable  doubt  that  the  defend- 
ant is  ffullty  as  charg^ed  in  the  information 
herein,  it  will  be  your  duty  to  so  And  him, 
notwithstanding  such  evidence  of  grood 
character,"  correctly  and  without  conflict 
stated  the  law,  and  no  confusion  as  to  its 
meaning:  could  possibly  arise  in  the  minds  of 
the  jury  except  upon  a  strained  and  un- 
reasonable interpretation  of  the  langruag:e 
employed. — People  v.  Von  Perhacs,  20  Cal; 
App.  48,  127  Pac.  1048.  1050. 

17.  Same— As  to  credibility  of  tentlntony 
of  proaecntrlx. — At  the  request  of  the  de- 
fendant, in  a  prosecution  for  rape,  the  trial 
court  charged  the  jury  that,  "Where,  as 
in  this  case,  the  prosecution  relies  for  a 
conviction  of  the  defendant  upon  the  testi- 
mony of  the  prosecutrix  alone,  and  no  other 
witnesses  are  called  by  the  state  to  testify 
directly  to  the  time  or  place  or  circum- 
stances of  the  allcRed  oflfense,  then  and  In 
such  case  you  should  view  such  testimony 
with  grreat  caution,  and  It  is  the  duty  of 
the  court  to  warn  the  jury  of  the  danger 
of  a  conviction  upon  such  testimony."  In 
this  connection  the  court  further  charged, 
in  the  language  of  section  1844  of  the  Code 
of  Civil  Procedure,  that.  "The  direct  evi- 
dence of  one  witness,  who  is  entitled  to  full 
credit,  is  suffllclent  proof  of  any  fact  .  .  .  "; 
and  then  proceeded  to  say:  "This  provision 
of  the  law  attaches  to  the  testimony  of  the 
prosecutrix;  and  therefore,  if  you  are  sat- 
isfied to  a  moral  certainty  and  beyond  a 
reasonable  doubt  from  her  testimony  that 
the  defendant  had  sexual  intercourse  with 
her  within  the  meaning  of  the  allegations 
of  the  Information  herein.  It  will  be  your 
duty  to  resolve  that  proposition  of  fact  on 
the  side  of  the  people,  notwithstanding  that 
no  other  witness  has  testified  to  the  same 
efCect."  Such  is  the  law. — People  v.  Von 
Perhacs,  20  Cal.  App.  48.  127  Pac.  1048.  1050. 

18.  Same— As  to  reanonabie  doubt. — In  a 

prosecution  for  murder,  the  trial  court  in- 
structed the  jury  as  follows:  "By  the  term 
'reasonable  doubt'  is  not  meant  every  possi- 
ble doubt  or  conjecture  that  may  suggest 
itself  to  your  minds.  A  reasonable  doubt 
is  not  a  mere  guess  or  surmise.  A  reason- 
able doubt  is  that  state  of  the  case  which, 
after  the  entire  comparison  and  considera- 
tion of  all  the  evidence,  leaves  the  mind  of 
the  jurors  in  that  condition  that  they  can 
not  say  they  feel  an  abiding  conviction  of 
a  moral  certainty  of  the  truth  of  the 
charge."  Complaint  was  made  only  of  the 
portion,  "a  reasonable  doubt  is  not  a  mere 
guess  or  surmise."  The  Insertion  of  these 
words  did  not  render  the  instruction  given 
substantially  different  from  the  general  in- 
struction on  reasonable  doubt  that  has 
many  times  been  held  free  from  error. — 
People  T.  Ah  Lee.  164  Cal.  850,  128  Pac.  1035. 
1036. 
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19.  Where  the  court  instructed  the  jury 
that  the  defendant  could  not  be  legally 
convicted  upon  suspicions  suggested  by  any 
questions  propounded  by  counsel  to  the 
witnesses  or  otherwise  arising,  but  that 
his  guilt  must  be  determined  upon  the  evi- 
dence and  by  a  fair  and  impartial  consid- 
eration thereof:  that  the  jury  were  not  at 
liberty  to  go  outside  of  the  evidence  In 
determining  the  question  of  the  guilt  or 
innocence  of  the  accused;  that  the  defend- 
ant could  not  justly  be  convicted  except 
by  evidence  proving  his  gruilt  to  a  moral 
certainty  and  beyond  reasonable  doubt,  and 
that  in  case  of  a  reasonable  doubt  of  his 
guilt  he  must  be  acquitted;  that  the  pre- 
sumption of  innocence  was  with  the  de- 
fendant during  the  entire  trial  and  until 
a  verdict  of  guilty  was  arrived  at;  that 
a  preponderance  of  the  evidence  was  not 
sufficient  to  justify  the  conviction — this 
was  a  sufficient  instruction  as  to  reasonable 
doubt. — People  v.  Ashland,  20  Cal.  App. 
168,    128    Pac.    798,    804. 

20.  In  a  homicide  case,  the  court  In- 
structed the  jury  as  follows:  "A  doubt  to 
justify  an  acquittal  must  be  reasonable, 
and  It  must  arise  from  a  candid  and  im- 
partial investigation  of  all  the  evidence 
In  the  case;  if  after  considering  all  the 
evidence,  you  can  say  that  you  have  an 
abiding  conviction  of  the  truth  of  the 
charge,  you  are  satisfied  beyond  a  reason- 
able doubt."  Such  instruction  has  been 
triticised  and  condemned  by  this  court  in 
People  V.  Schoedde,  126  Cal.  376,  58  Pac. 
859.  It  certainly  does  not  better  the  long 
approved  instruction  of  Chief  Justice 
Shaw. — People  v.  Smith,  164  Cal.  461,  129 
Pac.   785,   791. 

21.  An  instruction  that  the  defendant 
was  entitled  to  the  individual  opinion  of 
each  member  of  the  jury,  and  that  if  any 
juror  entertained  a  reasonable  doubt  of  the 
guilt  of  the  defendant  he  should  not  vote 
for  a  verdict  of  guilty,  merely  because  a 
majority  of  the  jurors  believed  the  defend- 
ant to  be  guilty,  is  a  correct  statement  of 
the  law. — People  v.  Singh,  20  Cal.  App.  146, 
128  Pac.   420.   422. 

22.  Snrne— AsnnmlnK  fact. — ^An  instruc- 
tion in  the  following  words:  "You  are 
hereby  instructed  that,  if  you  entertain  a 
reasonable  doubt  as  to  whether  any  partic- 
ular witness  in  this  case  was  or  was  not 
an  accomplice,  you  are  to  give  the  benefit 
of  such  doubt  to  the  defendant,  and  for 
the  purpose  of  this  case  you  must  consider 
such  person  and  such  witness  an  accom* 
pllce,"  is  erroneous  as  invading  the  province 
of  the  jury.  To  follow  the  rule  laid  down 
in  such  Instruction  would  require  the  jury 
to  assume  that  the  crime  charged  had  in 
fact  been  committed,  even  though  upon  the 
whole  case  they  had  a  reasonable  doubt 
thereof. — People  v.  Brewer,  19  Cal.  App.  742, 
127   Pac.   808,   809. 

23.  Smne^ModlflcMtloB    of    Inatraetton.-— 

The  defendant  in  a  homicide  case  requested 
the  court  ti»  give  the  following  instruction: 
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"I  charge  you  that,  when  a  defendant  In  a 
criminal  case  has  pleaded  not  guilty  to  the 
chargre  contained  in  the  information,  he  Is 
entitled  to  grive  in  evidence  all  matters  of 
fact  tending  to  establish  a  defense,  except 
on  a  conviction  or  acquittal  of  the  facts 
charged  or  once  in  Jeopardy,  and  among: 
other  defenses  allowed  to  him  is  the  de- 
fense of  insanity."  The  court  modified  this 
instruction  by  striking:  out  the  defense  of 
the  former  Jeopardy  and,  as  so  modtfled, 
read  it  to  the  Jury.  The  contention  of  the 
defendant  that  the  effect  of  the  modtflcation 
was  virtually  to  tell  the  Jury  that  the  plea 
of  not  g:uilty  entitled  the  defendant  to 
establish  the  defense  of  insanity  only  is 
without  foundation.  There  is  nothing:  in 
the  language  of  the  instruction  as  it  was 
given  by  the  court  which  limited  the  right 
of  the  defendant  to  the  consideration  by 
the  Jury  of  any  defense  which  the  evidence 
might  have  developed. — People  v.  Ashland, 
20  Cal.  App.  168.  128  Pac.  798,  803. 

24.  Where  the  instruction  in  the  form  in 
which  the  court  submitted  It  to  the  Jury 
accurately  stated  the  rule  as  to  the  degree 
of  the  burden  cast  upon  the  defendant  in 
the  proof  of  insanity  as  a  defense  to  crime, 
the  addition  of  the  word  "merely"  could 
have  added  no  force  to  the  statement  of 
the  rule,  nor  could  its  elimination  from  the 
instruction  detract  from  or  impair  the  force 
thereof. — People  v.  Ashland,  20  Cal.  App. 
168,  128  Pac.  798,  804. 


— ^Miaat    be    applicable    to    facts. 

— Instructions  must  be  applicable  to  the 
facts,  and  it  is  not  error  to  refuse  instruc- 
tions which  have  no  application  to  the 
facts  as  proved. — People  v.  Ashland,  20  CaL 
App.  168.  128  Pac.  798,  803. 

26.  It  is  not  error  to  refuse  instructions 
inapplicable  to  the  facts. — People  v.  Car- 
roll,  20  Cal.  App.  41,   128   Pac.  4,   7. 

27.  Where  an  Instruction,  although  cor- 
rect as  an  abstract  proposition  of  law, 
would.  In  view  of  the  condition  of  the  evi- 
dence, have  probably  been  confusing  to  the 
Jury,  and  could  only  have  properly  been 
given  in  connection  with  explanatory  mat- 
ter, it  is  properly  refused. — People  v.  Ar- 
nold.  20  Cal.  App.  35,  127   Pac.   1060,  1062. 

28.  In  a  prosecution  for  larceny  of 
money  obtained  on  a  check  procured  by 
fraudulent  representations,  the  court  did 
not  err  in  refusing  the  instruction  to  the 
effect  that,  if  the  prosecutrix  intended  to 
buy  the  shares  of  stock  referred  to  in  the 
evidence  at  the  time  when  she  gave  her 
check,  the  Jury  should  acquit  the  defend- 
ant, for  the  reason  that  the  same  matter 
was  fully  covered  by  the  instruction  given 
by  the  court  as  follows:  "You  are  in- 
structed that,  if  you  have  a  reasonable 
doubt  as  to  whether  the  said  complaining 
witness  intended  to  buy  the  said  shares  of 
stock,  you  must  resolve  that  doubt  favor- 
ably to  the  defendant  and  acquit  him." — 
People  V.  Arnold,  20  Cal.  App.  36,  127  Pac. 
1060.   1062. 


29.  Same  — -  Bfniit  be  construed  as  a 
whole. — The  instructions  to  the  Jury  must 
be  read  as  a  whole,  and  if,  when  so  read, 
they  do  not  Incorrectly  state  the  law,  and 
are  not  contradictory,  a  new  trial  should 
not  be  ordered  because  some  particular 
instruction  Is  not  In  Itself  a  complete  state- 
ment of  the  law. — People  v.  Hatch,  168 
Cal.  368,  125  Pac.  907. 

30.  In  a  prosecution  for  embezzlement, 
there  was  no  prejudicial  error  in  the  action 
of  the  court  in  reading  section  1826  of  the 
Code  of  Civil  Procedure,  providing  for  the 
degree  of  proof  which  produces  absolute 
certainty,  but  that  moral  certainty  only  i» 
required,  where  it  appeared  that  the  in- 
structions regarding  the  degree  of  cer- 
tainty required  for  the  conviction  were 
clear  and  full,  and  the  charge,  taken  as 
a  whole,  could  not  have  conveyed  any 
other  impression  than  that  the  prosecution 
was  bound  to  prove  beyond  a  reasonable 
doubt  every  element  of  the  crime. — People 
V.  Hatch,  168  Cal.  368,  125  Pac.  907. 

81.  The  correctness  as  a  whole  of  a 
charge  to  the  Jury  is  never  to  be  tested 
by  singling  out  and  assailing  individual 
instructions  which,  when  detached  and  Iso- 
lated from  the  charge  in  Its  entirety,  may 
not  contain  every  quallflcatlon,  exception, 
or  contingency  which  may  possibly  arise 
under  the  facts  of  the  particular  case  on 
trial.  The  trial  court  is  not  required  to 
repeat,  qualify,  and  explain  the  essentials 
of  the  law  applicable  to  the  facts  of  the 
case  in  every  individual  Instruction  of  its 
charge  to  the  Jury;  and  that  charge  will 
ordinarily  be  held  good  and  sufficient  if, 
as  in  the  present  case.  It  as  a  whole  clearly, 
correctly  and  without  conflict  states  the 
law  of  the  case. — People  v.  White,  20  Cal. 
App.   156,   128   Pac.   417. 

32.  Whether  a  Jury  has  been  correctly 
instructed  is  not  to  be  determined  from  a 
consideration  of  parts  of  an  Instruction,  or 
from  particular  instructions,  but  the  entire 
charge  of  the  court  must  be  considered, 
and  if  so  considered,  the  charge  correctly 
states  the  law  so  that  the  Jury,  as  men  of 
ordinary  intelligence,  can  understand. what 
is  meant  and  apply  it  to  the  facts,  no 
prejudice  is  suffered  by  defendant. — People 
V.    Akey.    163   Cal.    64,    124    Pac.    718. 

33.  The  rule  of  analysis  is,  where  in- 
structions of  the  trial  court  are  presented 
for  examination,  to  take  Into  view  not  an 
isolated  portion  thereof,  but  to  consider 
the  charge  as  a  whole.  If,  when  so  con- 
sidered, the  instructions  may  be  said  to 
make  a  fair  statement  of  the  law.  then 
they  will  be  held  to  be  sufllcient  and  with- 
out error.  —  People  v.  Overacker.  20  Cal. 
App.    67,    127    Pac.    1069,    1060. 

34.  One  of  the  controlling  features  in 
determining  the  character  of  an  instruction 
is  the  purpose  and  object  of  the  court  in 
giving  it;  and  when  the  Jury  is  told  that 
they  are  to  act  upon  a  belief  to  be  derived 
from  a  consideration  of  all  the  evidence  in 
the  case,  they,  as  men  of  ordinary  intelli- 
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genee  and  good  sense,  understand  that  this 
necessarily  Involves  a  determination  by 
them  of  the  credence  they  are  to  give  to 
the  testimony  of  the  various  witnesses  and 
the  weight  they  may  attach  to  their  testi- 
mony.— People  v.  Akey,  163  Cal.  64,  124 
Pac.   718. 


9S,  SaB&e— Neceaalty  for  request. — ^Where 
a  party  in  a  criminal  case  fails  to  ask  the 
court  to  give  Instructions  to  the  jury  upon 
a  particular  point,  he  can  not  complain 
of  error  on  the  part  of  the  court  In  not 
giving  the  Instructions. — People  v.  Rogers, 
163  Cal.   476.   126  Pac.   143. 


Am  to  koifv  to  obtnln  iBstmctloBa  aad  to 
iieeare  the  haTtea:  a  revieir  of  errors  Ib 
giving  or  refnslBv  to  Ktve  them,  see  note 
99   Am.   Dec.   118. 

89.  Sbbm— OplBloB  of  eovrt. — The  fre- 
quent use  by  the  court  of  the  terms  ''mur- 
der" and  "murder  in  the  first  degree"  will 
not  be  considered  as  indicating  that  the 
court  had  any  opinion  one  way  or  the 
other  upon  the  effect  of  the  evidence,  where 
such  terms  were  not  used  more  frequently 
than  was  necessary. — ^People  v.  Ashland,  20 
CaL  App.   168,   128   Pac.   798.    806. 

87.  In  a  homicide  case,  where  the  court, 
after  defining,  in  the  language  of  the  Penal 
Code,  the  two  degrees  of  murder,  made  the 
following  statement:  "From  the  foregoing 
provisions  .  .  .  you  will  observe  that  a 
murder  perpetrated  by  lying  in  wait  or  by 
any  other  kind  of  wilful,  deliberate,  and 
premeditated  killing  is  murder  in  the  first 
degree."  It  can  not  be  considered  that 
such  a  use  of  the  word  "observe"  Is  errone- 
ous as  in  any  way  indicative  of  the  court's 
opinion  as  to  the  sufficiency  of  the  evidence 
to  establish  the  defendant's  guilt  of  first 
degree  murder. — People  v.  Ashland,  20  Cal. 
App.   168,   128   Pac.   798,    803. 

S&  Same— Refusal  to  iBstmet— Theory 
without  evIdeBee. — It  is  not  error  for  the 
court  to  refuse  to  give  an  instruction  that 
is  predicated  upon  a  theory  that  finds  no 
support  in  the  evidence. — People  v.  Hatch, 
163  Cal.  368,  126  Pac.  907. 

S9.  Samie— Requested  tustmetlon  already 
Kiv«B. — A  requested  instruction  on  reason- 
able doubt,  which  is  fully  covered  by  a 
charge  already  given,  is  properly  refused. 
— People  T.  Silva,  20  Cal.  App.  120,  128 
Pac.    848. 

.40.  A  proposition  involved  in  a  requested 
instruction  which  has  been  clearly  ex- 
plained to  the  Jury  by  the  court  is  properly 
refused. — People  v.  Ashland,  20  Cal.  App. 
168,  128  Pac.  798.   804. 

41.  A  requested  instruction  on  a  ques- 
tion of  motive  is  properly  refused  where 
the  subject  matter  of  such  requested  in- 
struction was  covered,  so  far  as  It  can 
reasonably  be  claimed  that  defendant  was 
entitled  to  have  it  covered,  by  an  instruc- 
tion given  by  the  court  to  the  efPect  that 
there  can  be  no  presumption  of  motive  in 
the  absence  of  showing  thereof,  and  that 
the    Jury    has    the'   right    to    consider    the 
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absence  of  motive  in  determining  the  guilt 
or  innocence  of  defendant.  It  Is  not  con- 
tended that  the  establishment  of  a  motive 
Is  at  all  essential  as  an  element  necessary 
to  Justify  conviction.  The  presence  or 
absence  of  motive  is  simply  a  circumstance 
in  each  particular  case,  sometimes  weak 
and  sometimes  strong,  going  to  the  ques- 
tion of  guilt  or  innocence. — People  v.  Ah 
Lee,  164  Cal.   860,   128  Pac.   1036,   1036. 

42.  Irregularity  of  court— Coerciou  of 
Jury. — It  is  held  in  this  case  that  the  facts 
do  not  bring  it  within  the  rule  of  People 
V.  Klndleberger,  100  Cal.  367,  84  Pac.  862; 
People  V.  Conboy,  16  Cal.  App.  97,  113  Pac. 
703. — People  ▼.  Rhodes,  17  Cal.  App.  793, 
121    Pac.    936. 

As  to  BUseouduct  of  eourt,  see  par.  61, 
this   note. 

4JL     MIseoBduet     of    district    attorney. — 

District  attorney  is  officer  of  the  court  and 
in  prosecution  of  defendant  should  be  fair 
and  seek  conviction  by  legal  means  only 
and  by  a  fair  and  impartial  Jury,  yet  he  is 
the  attorney  for  the  people  and  no  law  or 
principle  requires  him  to  divulge  to  his 
adversary  the  private  information  he  has 
either  in  the  way  of  evidence  or  informa- 
tion concerning  Jurors. — People  v.  Ruef,  14 
Cal.  App.  876,  114  Pac.  64. 

See   par.    13,    this    note. 

44.  Where  the  misconduct  consisted  in 
following  an  improper  line  of  examination, 
and  the  court,  without  any  request  of  coun- 
sel, immediately  addressed  the  Jury  and 
directed  them  to  disregard  the  ofter  of 
proof  thus  made,  it  clearly  appears  that 
the  rights  of  the  defendant  were  fully 
guarded  and  that  he  could  not  reasonably 
be  held  to  have  been  prejudiced  by  the 
alleged  misconduct,  even  if  it  be  con- 
ceded that  a  proper  exception  was  pre- 
served in  his  behalf. — People  v.  McNabb. 
17   Cal.   App.    166,   118   Pac.    945. 

46.  Where  the  misconduct  is  such  as 
may  have  been  prejudicial,  and  the  rebukes 
of  the  trial  court  do  not  seem  to  have  any 
effect  upon  the  prosecuting  officer,  and 
probably  as  little  on  the  Jury,  the  only 
way  to  secure  a  fair  trial  is  to  set  a  verdict 
so  procured  aside. — People  v.  Derwae,  166 
Cal.  697,  102  Pac.  266. 

46.  It  is  held  that  the  misconduct  of 
the  district  attorney  was  prejudicial  in  per- 
sistently intimating  that  the  defendant, 
who  had  produced  evidence  of  good  char- 
acter from  his  home  town  in  Wisconsin, 
should  have  produced  the  chief  of  police 
of  that  town  as  a  witness,  and  in  asking 
the  defendant  if  he  had  not  been  guilty 
of  disgraceful  conduct  with  his  own  daugh- 
ter, after  having  been  admonished  that 
the  domestic  relations  of  defendant  were 
not  to  be  considered.  (Angellottl  and 
Shaw,  J.  J.,  dis.). — People  v.  Derwae,  165 
Cal.   696,  102   Pac.    266. 

47.  Same— Accentuated  by  Improper  rul- 
ing.— Where  a  question  was  asked  by  the 
rlistrict   attorney,    of    the    prosecutrix    in    a 
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trial  for  rape,  not  for  the  purpose  of  secur- 
iner  a  favorable  answer,  but  with  the  inten- 
tion of  prejudioins  the  minds  of  the  Jury 
against  the  defendant,  and  was  objected 
to  both  as  being  leading  and  assigned  as 
misconduot,  the  ruling  of  the  court  sustain- 
ing the  objection  solely  on  the  ground  that 
the  question  was  leading,  without  alluding 
to  the  misconduct,  must  be  held  as  imply- 
ing that  there  was  no  misconduct,  and  to 
have  accentuated  the  effect  of  such  miscon- 
duct.— People  V.  Crosby,  17  Cal.  App.  525, 
180  Pac.  441, 

48.  Same— Duty  of  court. — It  is  the  duty 
of  the  court  to  reprimand  the  district  attor- 
ney, when  guilty  of  misconduct  in  the 
asking  of  an  improper  question  with  the 
intention  of  prejudicing  the  minds  of  the 
Jury  against  the  defendant,  and  to  ad- 
monish the  Jury  to  disregard  the  statement, 
and  the  matters  suggested  by  the  ques- 
tion, thus,  if  possible,  destroying  the  bene- 
ficial effects  thereof. — People  v.  Crosby,  17 
Cal.  App.  626,  120  Pac.   441. 


been  violated,  but  the  law  has  not  been 
misstated,  particularly  when  followed  by  a 
warning  and  instruction  of  the  court  that 
they  should  not  accept  the  law  from  coun- 
sel but  be  guided  solely  by  the  charge  oV 
the  court. — People  v.  Conte,  17  Cal.  App. 
783,   122   Pac.   460,   457. 


48.  SaB&e— iBftproper  remark  promptly 
^▼ItkArawB,  and  the  court  admonished  the 
Jury  to  carefully  distinguish  between  facts 
testified  to  by  the  witnesses  and  statements 
made  by  counsel,  or  contained  In  their 
argruments,  as  to  what  facts  had  been 
proved,  and  if  there  was  a  variance  to 
consider  only  the  facts  testified  to  by  the 
witnesses,  the  misconduct  oan  not  be  held 
of  such  Importance  as  to  require  a  re- 
versal of  the  Judgment. — People  v.  Daven- 
port,   17   Cal.   App.   664,    120   Pao.    461. 

SO.  Same— In  aaktec  question  of  tke 
proaecvtrix  which  was  apparently  for  the 
sole  purpose  of  getting  before  the  Jury  a 
statement  as  to  an  irrelevant  and  incom- 
petent fact  that  would  greatly  prejudice 
them  against  the  defendant,  and  there  is 
nothing  in  the  record  consistent  with  any 
theory  which  could  Justify  or  excuse  the 
misconduct,  it  Is  held  that  sueh  misconduct 
was  materially  prejudicial.  —  People  v. 
Crosby,   17   Cal.   App.    524.    120   Pac.   441. 

51«     Same— Not  ground  for  new  trial,  and 

oan  be  reviewed  only  on  appeal  from  the 
Judgment. — People  v.  Pang  Sin  LIn,  16  Cal. 
App.  263,   114  Pac.   582. 

Sa.     Same     Objcfetion     muMt     be     made.-^ 

Remarks  of  district  attorney  during  argu- 
ment to  which  no  objection  or  motion  to 
strike  out  is  made  do  not  constitute  rever- 
sible error.  In  error  to  constitute  such 
the  remarks  must  be  wilful,  not  supported 
by  the  record  and  contain  a  statement  of 
something  as  a  fact  either  by  direct  state- 
ment or  innuendo  and  they  must  be 
objected  to  or  the  court's  attention  called 
to  them  at  the  time. — People  v.  Ruef,  14 
Cal.  App.   876,  114   Pac.   64. 

58.  Same— Opening  statement- Law  of 
murder. — ^While  it  is  not  the  duty  or  the 
right  of  attorneys  to  state  the  law  to  the 
Jury  In  criminal  cases,  a  defendant  in 
such  a  case  can  not  Justly  be  said  to  have 
suffered  any  prejudice  where   the  rule  ha? 


64.  Same— Teehnlcal  objection*. — ^When 
in  criminal  case  it  is  sufficiently  clear 
from  the  entire  record  that  defendant  in- 
tended and  attempted  to  avail  himself  of  a 
statutory  right  and  his  intent  and  attempt 
were  not  and  could  not  have  been  misun- 
derstood by  the  trial  court  a  decision  of 
the  point  involved  will  not  be  refused 
solely  upon  technical  grounds  such  as  a 
statement  that  motion  is  made  under  one 
section  of  the  code  where  it  was  another 
section  which  applied. — People  v.  Kirby,  15 
Cal.   App.    264,   114   Pac.   794. 

SO.  Mlaeonduet  of  Jnrys— ESvldenea  out- 
side court. — Jurors  can  not  under  their 
oath  receive  impressions  from  any  source 
other  than  the  evidence  and  if  it  be  proved 
as  a  fact  or  may  be  presumed  as  a  con- 
clusion of  law  that  their  verdict  may  have 
been  infiuenced  by  information  or  impres- 
sions received  from  sources  outside  the 
evidence  in  the  case  such  a  verdict  is  sub- 
ject to  be  set  aside  on  a  motion  for  a  new 
trial. — People  v.  Wong  Loung,  159  Cal.  520, 
114  Pac.  829. 

66»  Same— Newspapor  articles  prejudlelal 
to  defendant  brought  to  the  attention  of 
a  Juror  during  the  progress  of  the  trial 
may  be  highly  prejudicial  and  should  be 
placed  upon  the  same  ground  as  similar 
statements  of  the  district  attorney  during 
the  trial. — People  ▼.  Wong  Loung.  159  Cal. 
520,    114   Pac.    829. 

57.  Where  it  appears  that  during  the 
trial  a  Juror  has  read  newspaper  articles 
prejudicial  to  the  defendant  there  is  no 
rule  of  law  whereby  the  court  Is  presumed 
to  make  such  a  study  of  the  Juror  as  would 
enable  the  Judge  to  say  whether  or  not 
such  Juror  would  be  infiuenced  by  the  read- 
ing of  any  article  in  a  newspaper. — People 
V.  Wong  Loung,  159  Cal.   520,  114  Pac.  829. 

58.  Same— Sassfr— Inapeachmcnt  of  ver- 
dict.— ^Aflldavits  of  Jurors  as  to  misconduct 
in  reading  newspaper  article  are  inadmis- 
sible to  impeach  their  verdict,  whether 
such  reading  occurred  in  or  outside  the 
Jury  room. — People  v.  Wong  Loung,  169 
Cal.    624,    114    Pac.    829.  ' 

60.     Sasse.— Reading  to  Juror  by  his  wife 

while  the  trial  is  In  progress  of  newspaper 
articles  highly  prejudicial  to  the  defendant 
and  urging  his  coYiviction  is  such  miscon- 
duct as  will  Justify  the  granting  of  a  new 
trial  and  while  the  aflldavit  of  the  Juror 
might  not  be  competent  to  prove  such  mis- 
conduct there  Is  nothing  to  bar  such  proof 
by  the  affidavit  of  his  wife. — People  v. 
Wong  Loung,  159  Cal.  520,  114  Pac.  829. 

60.  Same— Place  of  nUsconduct. — No  dis- 
tinction can  be  made  between  misconduct 
of  Juror  in  the  Jury  room  and  misconduct 
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In  the  box  and  the  affidavit  of  the  juror 
<;an  no  more  be  used  to  establish  his  mis- 
conduct in  one  case  than  in  the  other. — 
People  V.  Wongr  Loungr.  159  Cal.  520.  114 
Pac.  829. 

<ll.  MIscoBdact  of  trial  Judnre — Preju- 
dicial remark. — ^Where  a  Judge,  after  long: 
deliberation  by  the  jury  in  a  trial  for 
murder,  upon  a  request  by  them  for  further 
instrutions,  remarked:  "I  sugrg'est  to  you 
.that  there  is  no  reason  why  twelve  honest, 
intelligrent,  reasonable  men  should  not 
reach  a  conclusion  in  this  case,  and  I  am 
surprised  that  you  have  not  done  so  al- 
ready" and  "Now,  go  out  and  do  your 
duty,"  such  remark  was  prejudicial  miscon- 
duct, warranting  a  new  trial. — People  v. 
Conboy,  15  Cal.  App.  98,  118  Pac.  703. 

Aji  to  Irremilarlty  of  tke  trial  court, 
and  eoerclOB  of  Jury,  see  par.  42,  this  note. 

•2.  New  trlal-^In  what  cane*  fcranted 
— Constitutional  provlaloa. — Section  4H  of 
article  6  of  the  constitution  provides  as 
follows:  ''No  judgment  shall  be  set  aside 
or  new  trial  granted  in  any  criminal  case 
on  the  ground  of  misdirection  of  the  Jury 
or  improper  admission  or  rejection  of  evi- 
dence, or  for  error  as  to  any  matter  of 
pleading  or  procedure,  unless,  after  an 
examination  of  the  entire  cause.  Including 
the  evidence,  the  court  shall  be  of  the 
opinion  that  the  error  complained  of  has 
resulted  in  a  miscarriage  of  Justice."  Al- 
though it  appears  to  have  been  supposed 
by  many  members  of  the  legal  profession 
that  the  foregoing  section  was  designed  to 
have  exclusive  application  to  the  review  of 
criminal  cases  by  appellate  courts,  it  seems 
from  a  careful  reading  of  its  language 
that  it  was  the  intention  that  it  should 
as  well  apply  to  trial  courts  In  the  review 
of  records  in  criminal  cases  on  motions 
for  new  trials. — People  v.  Tomsky,  20  Cal. 
App.    672,    130    Pac    184.    188. 

63.  The  language  of  section  m,  article 
6.  constitution,  "unless  the  court  shall  be 
of  the  opinion  that  the  error  complained  of 
has  resulted  in  a  miscarriage  of  Justice," 
clearly  implies  that  such  "opinion"  must 
be  supported  by  a  substantial  legal  foun- 
dation, and  that,  in  a  given  case,  where 
the  action  of  a  trial  court  in  that  regard 
is  up  for  review,  whether  the  "opinion" 
upon  which  such  action  has  been  based  is 
or  is  not  Justifled,  presents  purely  a  ques- 
tion of  law  to  be  determined  from  a  review 
of  the  whole  record. — People  v.  Tomsky, 
20   Cal.   App.    672,   180   Pac.    184,    189. 

•4.  Same^Same— Failure  to  secure  the 
plea  of  defendant  to  an' information  or  in- 
dictment prior  to  putting  him  on  his  trial 
thereunder  is  a  ground  for  a  new  trial. — 
People  V.  Tomsky,  20  Cal.  App.  672,  130 
Pac.    184.    187. 

65.  A  defendant  In  a  felony  case  who 
has  been  put  upon  trial  for  the  offense 
charged  without  a  formal  plea  of  not  guilty 
having  been  entered  by  him  to  the  indict- 
ment or  information  has  not  been  given   a 


legal  trial. — People  v.  Tomsky.  20  Cal.  App. 
672,    130    Pac.    184,    187. 

66.  Where  a  defendant  in  a  criminal 
case  is  put  upon  his  trial  upon  an  indict- 
ment or  information  without  having  en- 
tered a  plea  thereto,  the  error  thus 
occurring  Is  one  "as  to  a  matter  of  pro- 
cedure."— People  V.  Tomsky,  20  CaL  App. 
672,   130   Pac.    184.   189. 

67.  Same     Of      court's      own      naotlon. — 

Where  the  defen(I..nt  was  prosecuted  for 
obtaining  property  by  false  and  fraudulent 
pretenses,  the  information  was  read  and 
the  statement  thereupon  made  to  the  Jury 
by  the  clerk  that  the  defendant  had  en- 
tered thereto  a  plea  of  not  guilty,  where- 
upon evidence  was  received  in  support  of 
the  claims  of  both  sides;  counsel  on  both 
sides  argued  the  case  to  the  jury;  the  court 
instructed  the  latter  as  to  the  law  perti- 
nent to  the  issues  tried,  and  the  Jury  re- 
turned the  result  of  their  deliberations 
upon  the  case  to  the  court;  the  fact  that 
the  defendant  did  not  in  fact  plead  to  the 
indictment  is.  where  the  trial  was  other- 
wise full  and  fair  upon  the  merits,  such 
error  as  is  contemplated  by  section  4H. 
article  6  of  the  constitution,  and  the  order 
of  the  court  of  its  own  motion  setting 
aside  the  verdict  for  failure  of  defendant 
to  plead  will  be  reserved. — People  v. 
Tomsky.  20  Cal.  App.  672,  130  Pac.  184,  190. 

68.  Where  the  defendant  In  a  criminal 
case  was  convicted,  but  the  trial  court 
made  an  order  of  his  own  motion  setting 
aside  the  verdict  on  the  ground  that  the 
defendant  had  never  pleaded  to  the  indict- 
ment, from  which  order  an  appeal  by  the 
people  was  taken,  such  order  will  be  con- 
sidered as  one  granting  a  new  trial  upon 
the  sole  ground  that  a  mistrial  was  had 
by  reason  of  the  failure  to  take  defendant's 
plea  to  the  information. — People  v.  Tom- 
sky, 20  Cal.  App.  672,  130  Pac.  184.  187. 

89.     Newly    discovered    evidence. — As    the 

granting  or  refusal  of  a  new  trial  upon 
the  ground  of  newly  discovered  evidence 
Is  a  matter  peculiarly  within  the  discre- 
tion of  the  trial  court,  such  exercise  of 
discretion  will  never  be  disturbed  on  ap- 
peal except  in  the  case  of  a  clear  abuse. — 
People  v.  Brewer,  19  Cal.  App.  742.  127 
Pac.  808,   811. 

70.  Motion  for  new  trial  in  prosecution 
for  murder  after  Judgment  for  conviction 
on  ground  of  newly  discovered  evidence 
addressed  to  discretion  of  court,  and  order 
refusing  same  will  not  be  disturbed  on 
appeal  except  for  abuse  thereof. — People  v. 
Byrne,    160   Cal.    225,    116    Pac.    521. 

71.  Motion  on  this  ground  must  be  sus- 
tained by  a  showing  of  diligence,  and  it 
must  appear  that  the  defendant  made  rea- 
sonable effort  to  produce  all  his  evidence 
at  the  trial  and  he  will  not  be  allowed  a 
new  trial  for  the  purpose  of  presenting 
evidence  known  to  him  and  obtainable  at 
the  trial,  or  which  he  would  have  known 
if   he   had   exercised    reasonable   efforts    to 
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present  his  defense. — ^People  v.  Byrne,  160 
Cal.   225,   116  Pac.   521. 

72.  Same-^Coanter  attdavlt*  on  part  of 
people  to  rebut  showing  of  defendant  in 
support  of  motion,  by  discrediting:  newly 
discovered  witnesses,  or  by  disputlngr  the 
alleiped  facts,  are  permissible. — People  v. 
Byrne,   160  Cal.   2. 

73.  Same  —  IVelvht     and     materUHty. — 

Even  thougrh  due  diligrence  be  shown  in 
support  of  the  motion  the  trial  indgc  is 
called  upon  in  the  exercise  of  a  wise  dis- 
cretion to  determine  the  weigrht  to  be 
given  the  evidence,  the  truth  of  the  mat- 
ters shown,  and  the  materiality  and  prob- 
ability of  the  effect  of  them,  if  believed 
to  be  true. — People  v.  Byrne,  160  Cal.  226, 
116  Pac.  521. 

74.  OplaloB  evidence. — A  person  may 
give  his  opinion  on  a  question  of  identity, 
or  his  Judgment  of  size,  weight,  color, 
quantity,  distance,  and  time,  and  it  is  not 
error  to  permit  a  witness  who  has  meas- 
ured certain  bicycle  tracks,  and  who  has 
lost  his  memorandum  thereof,  to  testify 
that  one  of  such  tracks  was  about  an 
inch  wide  and  the  other  somewhat  smaller. 
— People  V.  Helm,  162  Cal.   546,  93    Pac.   99. 

75.  Power  to  ffrant  new  trial*. — Legisla- 
ture does  not  purport  to  give  to  courts 
new  and  distinct  power,  but  only  to  limit 
exercise  of  acknowledged  authority.  — 
People  V.  Qilmore,  4  Cal.  376,  378,  60  Am. 
Dec.  620. 

741.  Presenee  of  accniied-^Diirlni:  view  of 
premlnes  by  Jury. — It  is  the  law  of  this 
state  that.  In  viewing  the  place  at  which 
an  offense  Is  charged  to  have  been  commit- 
ted, the  Jury  is  receiving  evidence;  and 
the  right  of  the  defendant  to  be  present, 
if  he  demands  it,  can  not  be  denied  him 
without  committing  a  serious  irregularity. 
— People  V.  White,  20  Cal.  App.  156,  128 
Pac.   417,   418. 

77.  Same— Same — IVnlver. — The  defend- 
ant, however,  may  waive  his  right  to  be 
present  with  the  Jury  upon  a  view  of  the 
premises;  and,  if  it  can  be  fairly  said  that 
he  did  waive  such  right  in  the  lower  court, 
he  will  not  be  heard  to  complain  on  appeal 
that  he  was  wrongfully  deprived  of  that 
privilege.  —  People  v.  White,  20  Cal.  App. 
156.   128  Pac.   417,  418. 

78.  Presence  of  Jndge. — ^The  trial  Judge, 
as  a  matter  of  course,  is  an  essential  part 
of  the  court.  Obviously  there  can  be  no 
court  without  the  Judge;  and  it  is  the 
sworn  duty  of  the  trial  Judge  to  be  pres- 
ent at  every  stage  of  the  trial.  Including 
a  view  of  the  premises.  It  has  been  held, 
however,  in  this  and  In  other  Jurisdictions, 
that  the  duty  of  the  trial  Judge  to  be  pres- 
ent at  a  view  of  the  premises  may  be 
waived  by  the  defendant. — People  v.  White, 
20   Cal.   App.    156,    128   Pac.    417,    418. 

79.  Province  of  court  and  Jary-— Conduct 
off  wltncBiiCB. — The  manner  in  which  a  wit- 
ness testifies  is  generally  a  matter  for  argu- 
ment to  be  addressed   to   those   who   must 


decide  the  facts.  Bach  side  is  at  liberty 
to  present  to  the  court  and  Jury  its  own 
interpretation  of  the  way  in  which  the 
witness  has  told  his  story,  and  at  last  it 
is  for  the  Jury  to  draw  their  own  conclu- 
sions as  to  the  significance,  in  the  one 
direction  or  the  other,  of  the  witness'  man- 
ner or  the  Influence  it  should  be  allowed 
to  exercise  in  confirming  the  truth  or 
falsity  of  his  testimony. — People  v.  Pres- 
ton,  19   Cal.   App.    676,   127  Pac.    660. 

80.     Same  —  Credibility     off     wltncBocs. — 

Where  there  Is  nothing  inherently  improb- 
able In  the  testimony  of  the  prosecutrix  in 
a  prosecution  for  statutory  rape,  and  since, 
wh&tever  the  nature  or  character  of  the 
contradictions  or  inconsistencies  she 
might  have  been  guilty  of  in  detailing  her 
story,  it  was,  after  all,  for  the  Jury  to 
decide  whether  such  contradictions  or 
such  Inconsistencies  were  of  such  signifi- 
cance as  to  have  the  effect  of  impeaching 
her  statement  as  to  the  fact  of  the  as- 
serted sexual  Intercourse,  in  such  a  case 
as  this,  the  appellate  courts  are  not  author- 
ized to  substitute  their  Judgment  for  that 
of  the  Jury  and  the  trial  court  as  to  the 
weight  and  effect  of  the  evidence. — People 
V.   Preston,   19   Cal.   App.    675,    127   Pac.    660. 

As    to    the    credibility    off    wltneiioes,    see 

note   86   Am.   Dec.    328. 


P.  C— 80 


81.  Reception  off  evidence— Waiver  off 
offer  to  receive. — In  the  prosecution  for 
embezzlement,  a  note  was  first  offered  in 
evidence  and  objection  thereto  was  sus- 
tained, but  it  appeared  from  a  colloquy 
which  followed  the  ruling  that  the  court 
had  not  fully  understood  the  testimony  of 
the  witness  and,  after  explanation,  the 
court  expressed  its  willingness  to  permit 
the  note  to  go  in,  if  it  were  proper  to  admit 
a  document  which  had  been  thus  con- 
nected in  part  only,  whereupon  the  defend- 
ant rested  his  case,  and  even  after  the 
defendant  had  rested,  the  court  in  effect 
gave  him  an  opportunity  to  renew  his  offer 
of  those  parts  of  the  note  that  had  been 
properly  connected,  but  no  response  was 
made  to  this  suggestion,  which  error.  If 
any.  In  rejecting  the  note,  should  be  held 
to  have  been  waived. — People  v.  Hatch, 
163    Cal.    368,    125    Pac.    907,    910.    911. 

82.  Same-^Fallnre  to  object  to  evidence 
— Specnlatlni:  as  to  answer. — ^Where  it  is 
perfectly  apparent  from  a  question  put  to 
a  witness  to  what  subject  matter  the 
answer  would  relate,  any  objection  to  the 
answer  should  be  made  before  the  answer 
is  given.  It  is  not  allowable  to  speculate 
on  the  chance  that  the  answer  might  be 
favorable  to  one  side  of  the  case,  and  If 
it  prove  unfavorable,  to  have  the  right  to 
have  it  struck  out. — People  v.  Brewer,  19 
Cal.    App.    742,    127    Pac.    808. 

83.  Same— Llmltlni:  evidence  to  proper 
purpose. — ^Where,  In  a  prosecution  for  ob- 
taining money  by  falsely  representing  that 
accused  was  the  authorized  agent  of  a 
corporation  for  the  sale  of  stock,  the  court. 
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in  admUtingr  evidence  of  prior  similar 
transactions,  failed  to  limit  sucli  evidence 
to  its  prescribed  purpose,  but  In  rulingr 
upon  its  admissibility  frequently  declared 
that  ft  was  limited  to  the  purpose  of  show- 
inflT  intent,  it  can  not  be  held  that  such 
failure  to  instruct  resulted  in  injury  to 
the  defendant. — People  v.  Brecker,  20  Cal. 
App.   206,    127   Pac.   666. 

84.  'Waiver  of  plea  of  Jeopardy. — ^Where 
verdict  when  compared  with  averments  of 
information  is  Irregrular  but  not  an  abso- 
lute nullity  and  where  Judgrment  entered 
upon    it    would    have    been    ffood    against 


collateral  attack  the  defendant's  successful 
effort  to  set  aside  that  verdict  and  Judg- 
ment by  means  of  a  motion  for  a  new  trial 
and  an  appeal  is  a  waiver  of  his  constitu- 
tional right  to  beinflT  placed  agrain  in 
Jeopardy.  In  effect  he  consents  to  be  tried 
anew. — People  v.  Ham  Tong:,  156  CaL  679, 
681,  102  Pac.   26S. 

85.     Wbeii    remedy    laapplleablo.  —  As    to 

where  indictment  claimed  to  be  insufll- 
cient,  see  Sanders  v.  State,  118  Oa.  S29,  45 
S.  E.  865;  Long:  v.  State,  118  Ga.  819,  45 
S.   E.   416,   417. 


§  1180.    EFFECT  OF  GRANTING.    The  granting  of  a  new  trial  places  the 

parties  in  the  same  position  as  if  no  trial  had  been  had.    All  the  testimony 

must  be  produced  anew,  and  the  former  verdict  can  not  be  used  or  referred  to, 

either  in  evidence  or  in  argument,  or  be  pleaded  in  bar  of  any  conviction  which 

might  have  been  had  under  the  indictment 

History:  Enacted  February  14,  1872,  founded  upon  f  439  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  260;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  449. 

BPFECT  OF  GRANTING   NEW   TBIAL —       (where  such   an   offense  is  neoeBsaiily  !n- 
ONCE  IN  JEOPARDY. 

1, 2.  Conviction  on  first  trial  for  lesser  offense, 
effeet  of. 

3.  Same — Identity  of  offense. 

4.  Failure  to   ask  for  new   trial — ^Plea   of 

once  in  jeopardy. 

6.  Legal  effect  of  remanding  order. 

6.  Reversal   of   conviction   on    defendant's 

own   motion. 

7.  Plea  of  jeopardy  on  second  trial. 

8.  Testimony  anew,  production  of. 


Am  to  former  Jeopardy,  see,  ante,  I  687 
and  note. 

Am  to  plea  of  former  Jeopardy,  see,  ante. 
1 1016,  subdivision  4  and  note. 

Am  to  pleadlBi:  not  bar  of  any  eonvlctloii 
vader  ladletmeiit,  see   par.    7,    this    note. 

1.  CoBTfetloB  OB  llrat  trial  for  leaser 
offenae  vnder  Indlctmeat. — Conviction  of 
lesser  deerree  of  offense  operates  as  an 
acquittal  of  all  higher  offenses  under  the 
indictment,  and  if  new  trial  Is  grranted, 
defendant  can  not  be  tried  for  any  hig^her 
offense  than  that  for  which  he  was  con- 
victed at  the  first  trial. — People  v.  Gil- 
more,  4  Cal.  376,  380,  60  Am.  Dec.  620.  See 
People  V.  Backus,  5  Cal.  276,  278;  People 
V.  Apgar,  36  Cal.  389,  391;  People  v.  Webb, 
38  Cal.  467,  477,  478;  People  v.  Schmidt,  64 
Cal.  260,  264,  30  Pac.  814;  People  v.  Gordon, 
99  Cal.  227.  229,  232.  88  Pac.  901;  People 
V.  Defoor,  100  Cal.  150,  167,  168,  34  Pac. 
642;  People  v.  Muhlner,  116  Cal.  303.  307, 
47  Pac.  128;  People  v.  Smith.  134  Cal.  463, 
464.  466,  66  Pac.  669;  People  v.  McFarlane. 
138  Cal.  481,  486,  61  U  R.  A.  246.  71  Pac. 
568,   72  Id.   48    (qualifyingr  doctrine). 

2.  Conviction  of  lesser  decree  of  of- 
fense than  that  called  for  by  the  evidence 


volved  in  indictment)  is  not  cause  for 
ffranting:  a  new  trial,  or  for  reversal  on 
appeal  where  such  motion  for  new  trial 
has  been  refused  by  the  trial  court — Peo- 
ple V.  Muhlner,  116  CaL  301,  305,  807,  47 
Pac.   128. 

S.  Same— Identity  of  offenaea. — Question 
as  to  whether  offense  is  same  or  different, 
discussed. — People  v.  Defoor,  100  Cal.  160, 
164-167,  84  Pac.  642;  People  v.  McDaniels. 
137  Cal.  192,  194,  200,  92  Am.  St.  Rep.  81,  69 
U  R.  A.  678,  679,  681,  69  Pac.  1006. 

4.  Failure  to  aak  for  new  trial. — Plea 
of  once  in  Jeopardy  by  reason  of  former 
trial  can  not  be  sustained  upon  new  trial 
ordered  in  cases  where  defendant,  after 
conviction,  appeals  from  the  Judg-ment,  and 
Judflrment  Is  reversed,  thousrh  defendant  did 
not  move  for  a  new  trial  in  the  lower  court, 
and  even  denied  the  power  of  the  court  to 
grrant  it. — People  v.  Olwell,  28  Cal.  466.  464- 
466;  People  v.  Barric,  49  Cal.  342.  346-346, 
1  Am.  Cr.  Rep.  178;  People  v.  Travers,  77 
Cal.  176.  178.  179.  19  Pac.  268.  See  People 
V.  Lee  Yune  Chon?.  94  Cal.  379,  386,  29 
Pac.  776,   778. 

5.  Itesal   effect   of   the   remandini:   order 

is  to  remit  the  defendant  to  his  origrinal 
position  on  his  plea  of  not  grullty  to  the 
information  on  file.  Just  as  thougrh  a  trial 
had  never  been  had,  and  upon  the  flroing 
down  of  the  remittitur  to  the  superior  court 
that  court  had  Jurisdiction  to  proceed  in 
the  case  before  It  was  in  any  way  author- 
ized by  the  criminal  law. — People  v. 
Schmidt,   64   Cal.   260,   262.   80  Pac.   314. 

0.  Reversal  of  conTletlon  on  defeadanfa 
o^n  motion. — Where  defendant  appeals  '' 
from  the  conviction,  but  obtains  a  reversal 
of  the  Judgment  on  his  own  motion,  he 
can  not  maintain  plea  of  once  in  Jeopardy 
upon  the  new  trial  ordered  by  the  appellate 
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court. — People  v.  March.  6  Cal.  64S,  346; 
People  V.  Olwell,  28  Cal.  466,  468,  464.  See 
Bx  parte  Bradley,  48  Ind.  648,  562;  State  v. 
Thompsonp  10  Mont.  549,  562,  27  Pac.  849, 
361,  362. 

7.     Plea    of    Jeopardy    on    seeond    trIaL— - 

Where  defendant  has  been  acquitted  of  an 
offense  of  higrher  degrree  by  virtue  of  a 
conviction  of  another  offense  of  less  deerree, 
he  may,  on  a  second  trial,  where  a  new 
trial   is  granted,   plead  jeopardy  as  a  bar 


to  the  offense  of  which  he  has  been  acquit- 
ted, yet,  aside  from  this,  present  section 
would  seem  to  countenance  a  trial  of  the 
lesser  offense  upon  the  same  information. — 
People  V.  McFarlane,  138  Cal.  481,  486,  72 
Id.   48.   61  L.  R.   A.   246,   71   Pac.   668. 

8.     Testlnony      anew,      prodaetlon      of.— 

Proving:  what  a  witness  swore  to  on  former 
trial. — People  v.  Devlne,  46  Cal.  46,  48;  Peo- 
ple V.  Bird,  182  Cal.  261,  268,  64  Pac  269. 


§  1181.  IN  WHAT  OASES  IT  BKAY  BE  GRANTED.  When  a  verdict  has 
been  rendered  against  the  defendant,  the  court  may,  upon  his  application, 
grant  a  new  trial,  in  the  following  cases  only : 

1.  When  the  trial  has  been  had  in  his  absence,  if  the  indictment  is  for  a 
felony ; 

2.  When  the  jnry  has  received  any  evidence  out  of  court  other  than  that 
resulting  from  a  view  of  the  premises ; 

3.  When  the  jury  has  separated  without  leave  of  the  court,  after  retiring  to 
deliberate  upon  their  Verdict,  or  been  guilty  of  any  misconduct  by  which  a 
fair  and  due  consideration  of  the  case  has  been  prevented ; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any  means  other  than 
a  fair  expression  of  opinion  on  the  part  of  all  the  jurors ; 

5.  When  the  court  has  misdirected  the  jury  in  a  matter  of  law,  or  has  erred 
in  the  decision  of  any  question  of  law  arising  during  the  course  of  the  trial; 

6.  When  the  verdict  is  contrary  to  law  or  evidence ; 

7.  When  new  evidence  is  discovered  material  to  the  defendant,  and  which  he 

t^ould  not,  with  reasonable  diligence,  have  discovered  and  produced  at  the  trial. 

When  a  motion  for  a  new  trial  is  made  upon  the  ground  of  newly  discovered 

evidence,  the  defendant  must  produce  at  the  hearing,  in  support  thereof,  the 

affidavits  of  the  witnesses  by  whom  such  evidence  is  expected  to  be  given,  and 

if  time  is  required  by  the  defendant  to  procure  such  affidavits,  the  court  may 

postpone  the  hearing  of  the  motion  for  such  length  of  time  as,  under  all  the 

circumstances  of  the  case,  may  seem  reasonable. 

History:    Enacted  February   14,   1872,  founded   on   f  440   Criminal 
Practice  Act  1851,  Stats.  1851,  p.  260. 


GB0UND8  FOR  NEW  TBIAL. 

I.  In  Qenzral. 

TT.  Absence  or  Defendant  (Subdivision 

1). 
nL  Becetvino    Evidence   Out   or    Couet 
(Subdivision  2). 

IV.  Separation  op  the  Jury — Misconduot 

(Subdivision  3). 
V.  Verdict  Determined  bt  Lot — Othsb 

Means  (Subdivision  4). 
VL  Errors  of  Law  Etc.  (Subdiviston  5). 

vn.  Verdict  CJontrart  to  Law  or   Evi- 
dence (Subdivision  6). 

VIII.  Nevtlt  Disooveeed  Evidence   (Subdi- 
vision 7). 

IX.  What  Are  Not  Grounds  for  New 
Trial. 

i2er 


L  In  General. 

1.  Appellate  court — ^Rule  as  to  review- 
ing evidence. 

2.  Any  or  all  of  grounds  enumerated 
may  be  utilized. 

3.  Extension  of  time — Ground  for  new 
trial,  when. 

4.  Grounds  enumerated — Are  exclusive. 

5.  Grounds  of  objection — Becord  silent 
as  to — Brief  stating. 

6.  One  motion  for  new  trial — ^Permit- 
ted, when. 

7.  Beview  where  new  trial  granted  on 
one  of  several  grounds. 

II.  Absence  of  Dependant  (Subdivision  1). 

8.  Absence  of  prisoner  at  time  of  trial 
— Presumption  as  to  presence 
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9.  Absence  of  defendant  during  view 
of  premises  by  jury — Failure  to 
object. 

10, 11.  Claim  of  absence  during  trial,  when 
not  upheld. 

12.  Presence  of  defendant  when  verdict 

received  —  Failure    of    record    to 
show. 

13.  Retirement  of  prisoner — ^For  neces- 

sary purposes. 

14.  Record       showing       ''parties       ap- 

peared. ' ' 

15.  Voluntary  withdrawal  of  prisoner. 

m.  Beceivino    Evidence    Out    of    Court 
(Subdivision  2). 

16.  Affidavit  op  information  and  belief 

— When  insufficient. 

17.  Experiments  by  jurors  out  of  court. 

18.  Inspection — Of  animal  concerned  in 

controversy. 

19.  Same — Of  diagram. 

20.  Receiving   evidence   out   of   court— 

During  view. 

21.  Reading   libelous   pamp^^et — Consti- 

tutes misconduct. 

22.  Reading     newspaper     articles — Affi- 

davit   ''on    information    and    be- 
lief. ' ' 

23.  Witness    naming    localities — ^During 

view   of   premises. 

rv.  Separation  of  the  Jury — Misconduct 
(Subdivision  3). 

24.  Accidental     or    careless    remarks — 

Passing  between  jury  and  strange 
ers. 

25.  Absence  of  juror  from  jury-room— 

For  period  of  two  hours. 

26.  Continuance   to   procure  affidavits — 

When  not  prejudicial. 

27.  Conversation  —  Constitutes    prima 

facie  misconduct,   when. 

28.  Same — Among  jurors. 

29.  Same — With  third  persons. 

30.  Same — Between  jurors,  as  to  exhib- 

its, etc. 

31.  Same— When  not  prejudicial. 

32.  Same — With  brother  of  deceased  in 

murder  trial. 

83.  Same — Juror  conversing  with  prose- 
cuting witness. 

34.  Same — Jurors  conversing  with   par- 

ties to  action. 

35.  Same — Sheriff    allowing    short    con- 

versations, etc. 

36.  Drinking    intoxicating    liquors — Af- 

fecting minds  of  jurors. 

37.  Same — As  to  question  whether  jurors 

affected  by  drinking  of  liquors  re- 
garded as  immaterial. 

38.  Same — Burden  of  proof. 

39.  Same  —  Circumstance    of    visiting 

saloon — Drinking    of   intoxicating 
liquors. 


40.  Same — Custom  In  mining  district. 

41.  Same^Conflicting    affidavits    as    to 

oondition  of  jurors. 

42.  Same — Finding  of  court. 

43.  Same — Drinking  during  noon  recess. 

44.  Same — Rule  as  to  using  intoxicants, 

in  general. 

45.  Same — Misconduct   of  juror  in  be- 

coming intoxicated. 

46.  Same  —  Objection    to    intoxicated 

juror. 

47.  Same — Showing   as   to    intoxication 

— ^Discretion  of  court   to   require 
affidavit. 

48,49.  Same — ^Verdict  in  capital  case. 

50.  Same — Verdict,  when  not  set  aside, 

and  new  trial  granted. 

51.  Experiments  out  of  court. 

52.  Impeaching     verdict — Affidavit     or 

testimony  of  jurors. 

53.  Same — Same — ^Exception  to  rule. 

64.  Saine-^Impeachment   of   verdict   by 
affidavit  of  juror  (subdivision  4). 

55.  Same — Exception  to  rule  as  to  im- 

peaching verdict  by  affidavit. 

56.  Same — Juror  not  allowed  to  say  ' '  I 

acknowledge  grave  misconduct." 

57, 58.  Same — Rule  as  to  impeaching  by 
affidavit  applies  also  to  state- 
ments. 

59.  Siame — Rule  as  to   impeaching   ver- 

dict applies  to  defendant. 

60.  Same — Statement    by    juror    as    to 

penalty. 

61.  Juror's  expression  of  opinion  before 

he  is  sworn. 

62.  Same — Cases   compared. 

63-  71.  Miscellaneous     instances     involving 
question   of  misconduct. 
72.  Newspaper    reports — ^Reading    of — 
Affidavits,  etc.,  as  to  influence  not 
permitted — Rule  compared. 

73-  76.  Same^Affidavits  of  jurors  as  to  not 
being  influenced. 

77.  Same^Affidavit    upon    information 

and  belief. 

78.  Same — District   attorney  —  Suppres- 

sion of  facts  by. 

79.  Same^Newspaper  articles  advising 

arrest  for  perjury  of  witness. 

80.  Same — Excluding    newspapers    from 

jury — Objection. 

81.  Same— Non-prejudicial  reading. 

82.  Same — Rule,     that     reading     news- 

papers by  jurors. 

83.  Same — Presumption  of  improper  in- 

fluence. 

84.  Same — True   newspaper  account   of 

trial,  reading  of. 

85.  Same— Where  no  proof  that  articles 

were  read. 

86.  Objection  to  miaconduct — When  to 

be  taken* 
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87.  Object  of  provision  of  code. 

88.  Passing  remarks  between  jurors  and 

strangers.  121, 

89.  Personal  inspection  hj  a  juror.  yj. 

90.  Presumption     from    misconduct    in 

capital  cases. 

91.  Presumption  is  that  jury  performed 

their  duty. 

92.  Separation    of    jury  —  Affirmative 

showing. 

93.  Same — Affirmative  showing  of  want 

of  prejudice. 

94.  Same — Affidavits    of    jurors,    when 

required. 

95.  Same — Burden  of  proof. 

96.  Same — ^Fact  of  separation. 

97.  Same — Prima  facie  showing  shifting 

burden  of  proof. 

98.  Same — Prima  facie  ground  for  new 

trial. 

99.  Same — Consent  of  defendant,  when 

not  excuse  for  separation. 

100.  Same — Cpnduct    of     prosecutor     in 

company  of  jurors. 

101.  Same — Distinction    between    separa- 

tion before  and  after  submission. 

102.  Same — ^Distinguished    from    miscon-      135. 

duct. 

103.  Same — Irregularities    not    sufficient 

grounds  for  new  trial,  when. 

104.  Same^Momentary    absence    of    one 

or  two  jurors. 

105.  Same — Permitting  juror  to  step  in- 

side of  postoffice. 

106.  Same — ^Rule  stated  as  to  when  new 

trial  granted. 

107.  Same — Separation    before    cause    is 

submitted  to  jury. 

108.  Same  —  Separation    of    jurors    at 

night. 

109.  Same — Separation   not   resulting   in 

injury. 

110.  Same — Separation  at  recess  or  ad- 

journment. 

111.  Same — Separation  during  sudden  ill- 

ness of  witness. 

112.  Same — Separation  to  view  premises. 

113.  Same — Same — Separation  of  jury  to 

authorize  new  trial  not  made  out. 

114.  Same — Taking   juror  to  hospital. 

115.  Same — View  of  premises  by  single 

juror. 

116.  Same — Temporary  absence  of  officer 

after  jury  retired  for  deliberation. 

117.  Same — ^Visiting  house  of  iU-repute. 

Y.  Verdict    Determined    by    Lot  —  Other 
Means  (Subdivision  4). 

118.  Exception  to   rule  as   to   juror  im- 

peaching   verdict — ^Verdict    deter- 
mined by  chance. 

119.  Means  other  than  fair  expression  of 

opinion — Bribery. 
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179, 


182, 
184- 
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20.  Jurors  hearing  testimony  on  investi- 
gation of  bribery. 

22.  Sickness  or  mental  condition. 

Errors  of  Law,  Etc.   (Subdivision  5). 

23.  Absence  of  defendant's  attorney. 

24.  Appellate    court  —  Errors    reviewed 

by. 

25.  "Arising  during  course  of  trial" — 

Meaning  of. 

26.  Error  for  not  granting  continuance 

— Need  of  procuring  evidence  of 
witnesses. 

27.  Exclusion    of    persons    from    court- 

room.' 

28.  Failure  of  judge  to  accompany  jury 

during  view  of  premises. 

29.  Intoxicating    liquors  —  Use    of    in 

jury-room. 

30.  Misconduct    of    district    attorney — 

Wilfulness  of. 

31.  Same — Erroneous  statement  of  tes- 

timony to  jury  by  counsel. 

32.  Same — In  argument. 

33.  Same — In  cross-examining  witness. 

34.  Same — Discretion  of  trial  court  as 

to  attorney's  conduct. 

73.  Same — Argument  and  misconduct  of 

counsel. 

74.  Same — ^Duty  and  province  of  districts 

attorney. 

75.  Same — Improper  question  asked  by 

district  attorney. 

76.  Same — Opening  statement  of  district 

attorney. 

77.  Misconduct  of  counsel  or  court — ^As 

to  in  general. 

78.  Misconduct  of  court — In  general. 

80.  Same  —  Unreasonably  arbitrary  in 

rulings. 

81.  Same — Reference    to    witness.  * 
83.  Same — Remarks  of   court. 

86.  Same — Examination   of   jurors   and 

witnesses  by  judge. 

87.  Same — Ordering    witness    into    cus- 

tody. 

88.  Misconduct  of  sheriff. 

89.  Surprise   in  receiving  testimony  of 

witness. 

90.  Siame — Witness  not  named  in  indict- 

ment— Affidavit  showing  surprise. 

91.  Same — Exclusion  of  testimony. 

Verdict  Contrary  to  Law  or  Evidence 
(Subdivision  6).  • 

92.  Discretion  of  trial  court — ^Appellate 

court  rule  as  to. 

93.  Same — Construction  of  subdivision  6. 

94.  Same  —  Action    of    trial    court    in 

granting  new  trial. 

95.  Same — Chinese    murder    case — Con- 

flicting and  perjured  testimony. 

96.  Same — Court   must    be   satisfied   of 

guilt  established. 
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197.  Discretion    of    court    not   arbitrary. 

198.  Same — Assault  with  deadly  weapon. 

199.  Evidence  must  sustain  verdict. 

200.  Preponderance  of  evidence— Rule  in 

appellate  court. 

201.  Same — Conflict  of  evidence. 

202.  Same — When  interference  with  ver* 

diet  justified. 

203.  Same  —  Preponderance   of   evidence 

in  defendant's  favor. 

204.  Beview  where  new  trial  granted  on 

this  ground  only. 

205.  Becord  silent   as   to   evidence. 

206.  Specifying  insufficiency — Not  neces- 

sary on  hearing  of  motion. 

207,  208.  Verdict— Duty  of  court  to  set  aside, 
when  arises. 

209.  Same — When  not  contrary  to  law. 

210.  Same — ^Where    no    reason    is    sug- 

gested. 

211.  Witnssses  unworthy  of  belief. 

Vm.  Newly  Discoveked  Evidence   (Subdi- 
vision 7). 

212.  Affidavit  —  Of    absent    witness  — 

Denial  of  continuance. 

213.  Same — Of  co-defendant. 

214.  Affidavits — Insufficiency   of   to  sup- 

port motion. 

215.  Same — On  motion  for  new  trial  on 

ground  of  newly  discovered  evi- 
dence. 

216.  Same — Use  of. 

217.  Same  —  Setting    forth    inadmissible 

evidence. 

218.  Same — Insufficient   showing. 

219.  Same — Impeachment  of  witnesses. 

220.  Same — Absence  of  diligence. 

•        221.  Alibi — Procuring  witness  to  testify 
to. 

222.  Same — Same — Impeachment  of  wit- 
ness. 

223,224.  Charge  in  result  on  new  trial — Must 
be  reasonably  probable. 

225.  Same — Trial   court   must   determine 

character  of  new  evidence. 

226.  Same  —  Same  —  Distinguishing   and 

disapproving. 

227.  Counter-affidavits. 

228.  Same — ^^Court  may  aUow. 

229.  Cumulative  evidence— Rule  as  to. 

^      230.  Same  —  Newly    discovered    evidence 
(Subdivision  7). 

231.  Same — Same — Forgery  case. 

232.  Same — Insanity  of  defendant. 

233.  Same — In  general. 

234.  Conflicting  affidavits. 

235, 236.  Conflict  with  trial   evidence. 

237.  Credibility  of  witnesses. 

238.  Diligence    required    in    discovering 

new  evidence. 
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239.  Same— Denial  for  want  of  diligence. 

240.  Same— -Counter-affidavits  to  showing 

of  diligence. 

241.  Same— Defendants   jointly  indicted, 

testimony  of  eo-defen<&nt,- 

242.  Same — Insufficient  showing  of  dili- 

gence. 

243.  Same — Reason    not   appearing    why 

evidence  not  produced. 

244.  Same— Where  possible  testimony  of 

witness  was  known  to  defendant. 

245.  Same — Vague  and  general  affidavits. 
246, 247.  Discretion     to    grant    new    trial  — 

Abuse  of. 

248.  Evidence  on  point  not  pertinent  to 

case. 

249.  Facts  within  personal  knowledge  of 

defendant. 

250.  Failure  to  ask  continuance  to  search 

for  witness. 

251.  Falsity  of  prosecution's  case— Sub- 

sequently developed. 

252.  Ignorance  as  to  materiality  of  evi- 

dence. 

253.  Impeaching  testimony  of  witness. 

254.  Same — Order  granting  new  trial  not 

made. 

255.  New  theory  of  defense. 

256.  Newly    discovered    evidence — ^Under 

Criminal  Practice  Act. 

257.  Regarded  with  distrust  and  disfavor. 

258.  Same — ^Reason  for  viewing  with  dis- 

favor. 

259.  Related  matter — Motion  based  upon. 

260.  Requisites  to  obtain  new  triaL 

261.  Subsequent  finding  of  exhibit. 

262.  Substantial  conflict  in  evidence. 

263.  Unimportant  evidence. 

264.  Weight  of  evidence  —  Discretion  of 

trial  judge. 

265.  Witness  present  at  first  trial — ^Lack 

of  diligence. 

IX.  What    Abe    Not    Grounds    poe    Nkw 
Trial. 

266.  Disqualification  of  juror. 

267.  Same — Objection  to  competency. 

268.  Drunkenness   of   defendant's   attor- 

ney. 

269.  Former  conviction. 

270.  Insufficiency  or  invalidity  of  indict- 

ment. 

271.  Insanity    of   juror — Known    to    ac- 

cused or  his  counsel. 

272.  Juror  not  on  assessment-roll. 

273.  Juror  appointed  trier  of  challenge. 

274.  Juror  not  qualified  elector. 

275.  Juror's  expression  of  opinion. 

276.  Misconduct  of  district   attorney. 
277, 278.  Misconduct  of  officer. 

279.  Misdescription  of  names  of  jurors. 

280.  Premature  adjoumment  of  court. 


Tit.   VII,  ek.  VI.1 


BTBW  TRIALS — ^ABSBNCB  OF  DBPBNDANT. 


§1181 


281.  Perjured  testimony. 

282.  Want  of  preliminarj  examination. 

283.  Where  verdict  too  favorable  to  de- 

fendant. 

See.  ante,   88  109S   and  1179   and  notes. 

I.     IN  OBNERAIa 
Am  to  coBtlB««iBee««  see,  ante,  8  1062  and 


note. 

As  to  discretloii  of  eonrt  to  penult  aop- 
amtloii,  and  admoBltloii  from  court  tkcreon, 

see,  ante,   89  1121,  1122  and  notes. 

Aa  to  aBJocoiidvet  of  eonnael  1b  conrso 
of  trial*  see,  ante,  9  1098  and  note. 

Aji  to  presence  of  defendant  at  time  of 
plen  of  guilty,  see,  ante.  S  1017,  subd.  2. 
9  1018   and  notes. 

An  to  presence  of  defendant  at  trinl,  see, 
ante,   9  1048  and  note. 

Aa   to   preaeaee   of  defendant  at  Terdletf 

see,   ante,    8 1148   and   note. 

Aa  to  aeparatlon  of  Jnry,  wkat  conatl- 
tntea,   see,   ante,   9  1128   and   note. 

Aa  to  Tfew  of  tke  premlaea,  see,  ante, 
9  1119  and  note. 

1.  Appellate  court— -Rnle  aa  to  revlew- 
tui:  cTldence* — ^An  appellate  court  reviews 
evidence  only  so  far  as  it  is  necessary  to 
pass  upon  points  of  law  raised. — People  v. 
Chew  Wingr  Gow,  120  Cal.  298,  299,  52  Pac. 
657. 

2.  Any  or  all  of  vrounda  enumernted 
may  be  ntHlaed. — ^Walker  v.  Superior  Court, 
135  Cal.  869,  871.   67  Pac.   886. 

S.  Bztenalon  of  tlnke— Ground  for  new 
trial,  wKen. — ^As  to  rierht  to  new  trial  by 
reason  of  extension  of  time  to  pronounce 
Jud^rment  beyond  a  period  of  116  days  after 
verdict  returned,  see,  post.  Penal  Code, 
part,  section  1191,  note  par.  2  and  section 
1202,  note  pars.  1,  2. 

4.  Grounds     enumerated>^Are     ezclualve 

of  all  others. — People  v.  Bernstein,  18  Cal. 
699,  700;  People  v.  Fair,  43  Cal.  137,  147; 
People  V.  Shainwold,  51  Cal.  468,  470;  People 
V.  Lee  Lin  Tai,  56  Cal.  117,  118;  People  v. 
Brown,  76  Cal.  678,  675,  18  Pac  678;  People 
V.  O'Brien,  88  Cal.  483.  490,  26  Pac.  362; 
People  V.  Bawden,  90  Cal.  195,  199,  27  Pac. 
204;  People  v.  Amer,  161  Cal.  803,  90  Pac. 
698,   699. 

5.  Grounda  of  objection—Record  silent 
ns  to— -Brief  atatlni:  based  upon  each  and 
every  ground  specified  in  the  above  sec- 
tion, in  the  absence  of  a  showlngr  to  the 
contrary,  the  presumption  is  that  the 
motion  was  so  made,  and  will  include  the 
ground  that  the  evidence  was  insufficient 
to  sustain  the  verdict,  the  rule  applicable 
in  civil  cases,  under  provisions  of  section 
667  of  Code  of  Civil  Procedure,  requiring: 
that  when  a  new  trial  is  erranted  on  ground 
of  insufficiency  of  evidence  the  order  shall 
so  specify.  Is  not  applicable  to  criminal 
causes. — People  v.  Dewar,  —  Cal.  App.  — , 
193  Pac.  166. 
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6.  One  motion  for  nevr  trial— Permit- 
ted, wben. — But  one  motion  for  new  trial 
Is  permitted  between  verdict  and  Judg- 
ment.— People  V.  Walker,  142  Cal.  90,  97. 
76   Pac.    668. 

7.  Review  where  neiv  trial  granted  on 
only  one  of  several  vronnda* — ^Upon  appeal 
from  order  grranting  new  trial  upon  only 
one  of  srrounds  set  forth,  appellate  court 
will  review  entire  record  upon  which  order 
was  based.  And  if  there  be  found  any 
error  in  record  which  would  have  Justified 
court  in  making  order,  order  will  be  af- 
firmed. This  will  be  done  upon  same  prin- 
ciples that  order  sustaining  demurrer  to 
defective  complaint  will  be  sustained,  even 
though  ground  upon  which  trial  court  sus- 
tained It  may  be  untenable. — Kauffman  v. 
Maler,  94  Cal.  269,  276,  18  L.  R.  A.  124 
note.  29  Pac*  481,  adopted  In  People  v.  Flood, 
102    Cal.    830,  .332,    36    Pac.    663. 

n.     ABSENCE    OP    DEFENDANT 
(SUBDIVISION    1). 

8.  Absence   of   prisoner  at   time   of   trial 

or  of  rendition  of  verdict  or  of  passing  of 
sentence  should  be  proved  where  he  has 
abundant  opportunity  to  do  so.  Presump- 
tion is  that  defendant  was  present  and  that 
all  legal  forms  required  were  strictly  com- 
plied with. — People  v.  Stuart,  4  Cal.  218,  226. 
227. 

••  Absence  of  defendant  during  view  of 
premlaea — ^Fallure  to  object. — ^Fact  thai 
Jury  were  permitted  to  view  scene  of  al- 
leged murder  and  to  see  vehicle  concerning 
which  testimony  was  given  without  beinc: 
accompanied  by  prisoner  is  not  good  reason 
for  setting  aside  verdict,  especially  where 
he  neither  made  objection  nor  asked  per- 
mission to  accompany  them  at  time. — Peo- 
ple V.  Bonney,  19  Cal.  426,  445.  See  Shular 
V.  State,  105  Ind.  289,  55  Am.  Rep.  211,  215. 
4  N.  K.  870;  State  v.  Ah  Lee,  8  Ore.  214,  218. 

10.  Claim  of  abaence  durlni:  trial,  wben 
not  upheld. — It  is  not  ground  for  new  trial 
under  this  subdivision  that  defendant 
claims  she  was  absent  from  court  room  at 
time  Jury  rendered  their  verdict,  if  she  ad- 
mitted that  she  was  there  before  Jury  was 
discharged,  and  if  it  is  not  pretended  that 
she  was  in  any  manner  prejudiced  In  re- 
spect to  substantial  right  by  reason  of  her 
momentary  absence. — People  v.  Miller,  88 
Cal.  99,  100,  101. 

11.  This  ground  not  made  out  where 
defendant  does  not  state  in  his  affidavit 
that  his  own  trial  was  had  in  his  absence, 
but  merely  states  that  he  was  not  present 
at  trial  of  his  co-defendant,  and  that  his 
trial  was  continued  when  he  was  not  pres- 
ent in  court. — People  v.  O'Brien.  88  Cal.  483, 
490,  26  Pac.  362. 

12.  Presence  of  defendant  when  verdict 
received — Failure    of    record    to    ahow« — .\n 

assignment  of  error  on  appeal,  to  effect 
that  record  nowhere  states  that  defendant 
wa9  present  in  court  when  verdict  was 
received  will  not  be  sustained,  where  it  is 
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not  claimed  that  trial  was  had  in  absence 
of  defendant,  where  no  motion  for  new 
trial  was  made  on  that  irround,  and  where, 
moreover,  amended  record,  filed  upon  sugr- 
grestion  of  diminution  of  record,  shows  con- 
clusively that  defendant  was  personally 
present  at  all  times  during:  trial  of  cause. 
— People  V.  Jungr  Qung  Singr.  70  Cal.  469, 
472,    11    Pac.    755. 

13.  Retirement  of  prisoner^— For  proper 
and  necesnary  purpose,  and  renewal  of 
proceeding's  upon  his  return. — See  Hair  v. 
State,  16  Neb.  601,  4  Am.  Cr.  Rep.  127,  129, 
130,    21    N.    W.    464. 

14.  Record    showlni:   "parties    appeared.** 

— In    prosecution    for    felony,    record    suffi- 
ciently  states    that    defendant    was   present 
in   court  when  Jury   rendered   their  verdict 
ag:ainst  him,   when  such  record  shows  that 
"the  parties"  and  their  attorneys  appeared 
at  every  stage  of  proceeding's  from  day  that 
cause  was  called  for  trial  until  verdict  was 
received     and     Jury     discharged.       As     the 
"parties"  to  criminal  action  are   the  people 
on    one    hand    and    defendant    on    other,    it 
must    be    presumed    on    such    showing:    that 
defendant  was  personally  present.     Conclu- 
sion   reached    is    further    supported    where 
entry   on  minutes  of  court  as  to   return   of 
verdict    shows    that    when    verdict    as    an- 
nounced   was    rendered    and    read    to    Jury, 
court  ordered  Jury   discharged  and  defend- 
ant remanded   to   custody   of  sheriff,   which 
was   done. — People   v.   Jung   Qung   Sing,    70 

Cal.    469.    471,   472,   11    Pac.    755. 

■ 

15.  Volantary     ^Ithdrai^v-ai     of     prisoner 

from  court  room  during  trial,  where,  upon 
discovery  of  his  absence,  all  proceedings 
were  suspended  and  renewed  upon  his  re- 
turn, held  not  entitling  to  new  trial. — 
Hair  v.  State.  16  Neb.  601,  4  Am.  Or.  Rep. 
127,    21   N.    W.    464, 

III.     RECEIVING    EVIDENCE   OUT    OP 
COURT    (SUBDIVISION   2). 

16.  Affidavit    on    Information    and    belief 
— IJVhen  Insafflclent. — New  trial  will  not  be 
granted    in    criminal    case    on    ground    that 
Jury   received    evidence   out    of   court   other 
than  that  given   by  witnesses  who  testified 
against  defendant  on   trial,  where   basis  of 
motion    for    new    trial    Is    an    afiidavit    of 
defendant,    who    had    formerly    been    tried 
for  same  offense,   "that  he  is  informed  and 
believes  that  slips   from  a  newspaper  con- 
taining evidence  given  on  the  former  trial 
and  several   law  books,   one  of  which  con- 
tained   a    large    portion    of    such    evidence, 
were  left  on   the  bar  or  table  of  the  court 
where  Jury  remained  to  deliberate  on  their 
verdict,    and    that   he   is   informed   and    be- 
lieves  while   so   deliberating  the  Jury   read 
such    evidence    from    such    newspaper    slips 
and  law  books."     It  is  not   to  be  presumed 
that  Jurors  violated   their  duty  by  hunting 
up  and  reading  evidence  not  given  to  them 
in  progress  of  trial  In  open  court  and  sanc- 
tion  of  Judge.     It  is   not   enough   that  this 
objectionable  matter  was  inadvertently  left 
in     room     with    other     books     and    papers 
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where  Jury  might  by  chance  have  found  it. 
There  must  be  some  positive  testimony  by 
some  person  who  has  knowledge  of  facts 
which  he  states  showing  that  Jurors  or 
some  one  of  them  read  testimony  referred 
to,  or  at  least  that  they  found  it  or  that 
in  some  way  it  came  to  their  notice. — 
People    V.    Williams,    24    Cal.    SI,    39,    40. 

• 

17.  Experiments  of  Jurors  out  of  conrt. 

— Experiments  by  Jurors  with  rifle,  out  of 
court,  for  purpose  of  ascertaining  distance 
powder-marks  upon  clothing  and  person 
charged  to  have  been  murdered  by  de- 
fendant would  be  carried  by  the  firing  of 
rifle. — See  People  v.  Conkling,  111  Cal.  616, 
627,  628,  44  Pac.  314. 
See  par.  97,  this  note. 

18.  Inspectlon^-Of  animal  concerned  In 
controversy — See  State  v.  Landry.  29  Mont. 
218,    74   Pac.    418,   420.    421. 

19.  Same— Of  dlairram — Where,  during 
recess  of  court.  Juror  inspected  diagram 
which  had  already  been  admitted  in  evi- 
dence, such  inspection  is  not  such  receiving 
of  evidence  out  of  court  as  would  warrant 
new  trial. — People  v.  Antony,  146  Cal.  125. 
130.   70  Pac.  858. 

20.  RecelTlnfr    CTldeace    oat    of    conrt 

Dnrlnitr  view  of  place,  etc. — See  People  v. 
Bonney,  19  Cal.  426,  445;  People  v.  Fltz- 
patrick,   80   Cal.    538,   540,    22   Pac.    215. 

21.  Rcadlas  Ubelovs  pamphlet — Constl- 
<otes  misconduct. — Receiving  evidence  out 
of  court  is  made  out  from  reading  by  Jury, 
while  deliberating  upon  their  verdict,  of 
copy  of  writing  consisting  of  libelous 
pamphlet,  which  had  been  introduced  in 
evidence  and  considered  read  by  consent 
and  portions  of  which  may  have  been  read 
In  presence  of  Jury  before  they  retired,  and 
which  they  did  not  take  with  them  when 
retiring  for  deliberation. — People  v.  Thorn- 
ton,  74   Cal.    482,   484,    486,   487,   16  Pac.   244. 

22.  Reading  newspaper  articles— Affi- 
davit "on  Information  and  belief, »»  in 
support  of  motion  for  new  trial,  stating 
that  the  Jury  heard  and  took  notice  of 
common  rumor  published  in  a  newspaper 
and  read  newspaper  articles  to  the  effect 
that  the  defendant  intended  to  plead 
guilty,  is  insuflicient  in  the  absence  of  a 
positive  showing  that  the  Jurors  or  any 
of  them  read  the  articles,  or  that  they  were 
prejudiced  or  Influenced  to  find  against  the- 
defendant  by  reason  thereof. — People  v. 
Fong  Sing,   38   Cal.   App.    253,   175   Pac.   911. 

23.  Witness  namlngr  localities— Dnrlnir 
view  of  premises — Upon  view  of  scene  of 
crime  by  Jury,  it  is  not  erroneous  receiving 
of  evidence  out  of  court  to  permit  witness, 
who  testified  as  fully  as  possible  In  court, 
to    point    out    and    name    to    Jury    various 

localities    referred    to    In    his    testimony 

People  V.  Milner,  122  Cal.  171,  183,  54  Pac. 
833. 

IV.     SEPARATION    OF    JURY— MISCON- 
DUCT  (SUBDIVISION  3). 

24.  .Accidental  or  careless  remarks- 
Passing  between  Jury  and  stranirers.  Where 
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there  Is  no  reason  to  suppose  that  injury 
resulted,  do  not  afford  ground  for  a  new 
trial. — People  v.  Bogrers,   20  Cal.   432.  436. 

2B.  AlMieiiee  of  Jaror  from  tbe  Jury-room 
— For  period  off  two  hours,  without  leave  of 
court  and  without  custody  of  sheriff;  it 
was  held  that  if  separation  was  such  that 
Jury  mlgrht  have  been  improperly  influenced 
by  others,  verdict  should  be  set  aside;  and 
that  afAdavit  of  Juror  showing:  that  he  left 
room  by  consent  of  prisoner's  counsel,  and 
that  no  improper  communication  had  taken 
place  between  himself  and  any  one  else 
during:  his  absence,  could  not  be  admitted 
to  purgre  his  conduct  from  imputation  of 
corruption  or  impropriety.  —  People  v. 
Backus,   6   Cal'.    276.    277. 

26.  Contlnvaiice  to  procure  aflldavlta— 
When  not  prejudicial. — ^Where  new  trial  Is 
8oug:ht  on  g:round  of  misconduct  of  Jury, 
as,  for  instance,  because  of  their  drinking 
of  Intoxicating:  liquors,  refusal  to  hear  oral 
testimony  of  witnesses  of  defendant,  pres- 
ent in  obedience  to  subpoena,  and  to  ^rant 
time  for  procuring:  affidavits  of  such  wit- 
nesses, is  not  fatal  error,  where  affldavits 
of  such  witnesses  were  presented  and  no 
resultlngr  prejudice  appeared  through  any 
showing:  that  any  of  witnesses  had  refused 
to  testify  fully  by  affidavits  to  all  material 
facts  within  their  knowledge. — People  v. 
Sullivan,  129   CaL   667-662,   62  Pac.   101. 

27.  ConTematloB  .^  CoBstltutcs  prima 
facie  mlacondact;  when.  —  Conversation 
prima  facie  constitutes  misconduct  when  it 
is  shown  that  Juror  has  eng:ag:ed  in  conver- 
sation with  others  on  subject  of  chargre  on 
which  he  Is  to  pass,  or  has  voluntarily 
listened,  as  at  public  meeting:,  to  remarks 
of  others  addressed  to  himself  or  to  third 
person  upon  matters  connected  with  charg:e, 
upon  which,  as  Juror,  he  has  been  called 
upon  to  pass. — ^People  v.  Turner.  39  Cal. 
370.  375. 

28.  Same  —  AnMni:  Jurors  —  Prejudicial 
■ftlscouduct  of  the  Jury  is  not  made  out 
from  fact  that  immediately  upon  conclu- 
sion of  charg:e  of  court  to  Jury  one  of  Ju- 
rors said  he  wouJd  like  to  ask  question  of 
court,  upon  which  he  stated  there  was  con- 
flict among  Jury,  where  it  is  not  pretended 
that  Jurors  in  any  material  respect  dis- 
obeyed admonition  of  court  not  to  talk 
about  merits  of  case.  During  progress 
of  trial.  Juror  may  not  hear  clearly  what 
has  been  said,  and,  without  impropriety, 
may  ask  fellow-Juryman  whether  testi- 
mony is  as  he  understands  it. — People  v. 
West,  78  Cal.  846,  346,  14  Pac.  848.  See 
People  V.  Kramer,  117  Cal.  647,  649,  49  Pac. 
842. 

29.  Same— With  third  persons  by  some 
of  Jurymen  not  sufficient  under  this  ground. 
— People  V.  Symonds,  22  Cal.  348.  362,  363. 

SO.  Same— -Between  Jurors,  as  to  ex- 
hlhlts,  etc — ^It  is  not  ground  for  new  trial 
In  criminal  case  that  some  of  Jurors  were 
seen  conversing  together  during  course  of 
trial  and  pointing   out   to   each   other  fea- 


tures of  written  exhibits  placed  In  evidence, 
where  all  Jurors  deny  that  they  were  ar- 
guing case  or  discussing  exhibits  or  sim- 
ilarity of  writing  therein,  and  Judge 
declares  that  he  observed  Jurors  convers- 
ing and  at  once  stopped  them  and  ad- 
monished them  against  discussing  the  evi- 
dence until  they  retired  to  Jury-room,  or 
that  he  could  not  tell  what  their  conver- 
sation was  about  and  saw  nothing  which 
induced  him  to  think  that  anything  preju- 
dicial to  defendant  occurred.  In  face  of 
positive  denial  by  Jurors  that  their  con- 
duct partook  of  objectionable  character 
imputed  to  it,  and  Implied  finding  by  Judge 
in  support  of  such  denial,  and  fact  that 
exact  character  and  import  of  acts  com- 
plained of  are  those  left  In  doubt,  appellate 
court  can  not  say  that  acts  complained 
of  involved  any  actual,  much  less  preju- 
dicial misconduct. — People  v.  Kramer,  117 
Cal.  647,  649,  49  Pac.  842. 


51.  .Same — ^'hen  not  prejudlelml. — ^Mis- 
conduct of  Juror,  sufllcient  to  authorize  new 
trial,  is  not  made  out  from  an  affidavit 
tending  to  show  that  Juror  had  not  proper 
appreciation  of  his  position  as  Juror  and 
manifested  an  inclination  to  talk  about 
case,  where  same  affidavit  furnishes  con- 
clusive evidence  that  impropriety  of  Juror 
could  not  have  affected  defendant  preju- 
dicially.— People  V.  Dennis,  39  CaL  626,  687. 

52.  Same— With  brother  of  deceased  In 
murder  trial. — ^Not  necessarily  misconduct 
of  Juror  to  engage  in  conversation  with 
brother  of  deceased  upon  subject  discon- 
nected with  case  on  trial,  though  grave 
impropriety,  exposing  Jury  to  suspicion  re- 
flecting upon  administration  of  law,  and 
calling  for  explanation,  yet  this  was  mat- 
ter resting  in  discretion  of  trial  court; 
and  since  it  does  not  appear  that  conversa- 
tloa  related  to  case  on  trial,  It  can  not  be 
held  that  there  was  abuse  of  discretion  in 
denying  motion  for  new  trial. — People  v. 
Phelan,  123  Cal.  661,  667-668,  66  Pac.  424. 


38.  Same  Juror  couTerulni:  with  proae« 
cutlag  witness. — ^Misconduct  of  Jury  is  not 
made  out  from  circumstance  that  one  of 
Jurors  at  some  time  during  trial  engaged 
in  close  and  earnest  conversation  with 
prosecuting  witness.  This  conduct,  though 
worthy  of  reprobation,  and  in  fact  inex- 
cusable, is  not  of  itself  sufficient  to  raise 
presumption  that  Juror  was  thereby  im- 
properly influenced. — People  v.  Dunne,  80 
Cal.  34,  36,  21  Pac.  1130. 


34.  Same— furors  coaverslny  with  parties 
to  action  about  the  case,  and  especially  In 
drinking  and  carousing  with  such  parties, 
is  misconduct  entitling  to  new  trial. — See 
Wright  V.  Eastlick,  126  Cal.  517.  520.  68 
Pac.  87. 

35.  Same— Sherlll  allowias  short  coa- 
Tcrsatlon  or  transaction  of  business  be- 
tween Jurors  and  other  persons,  not  in  any 
way  touching  trial,  not  misconduct. — See 
State  V.  Harrison.  36  W.  Va.  729,  18  L.  R.  A. 
224.    230,   16   S.   E.    982. 


1273 


§1181 


NEW   TRIALS — MISCONDUCT  OF  JIIRT. 


[Pt.  II. 


84L  DrlnkiniT  IntoxIcatlBK  llqaom  —  Af- 
fectlBi:  mliidfl  of  Jurom. — In  capital  case  it 
is  misconduct  warranting:  new  trial  for 
Jury,  while  actually  deliberating  upon  their 
verdict,  and  when  taken  to  restaurant  for 
dinner,  to  drink  Intoxicating:  liquors,  If 
proof  of  drinking:  is  clear  and  undisputed, 
althougrh  there  is  no  proof  that  liquor 
affected  minds  of  Jurymen,  or  conclusion 
reached  by  them. — People  v.  Lee  Chuck,  78 
Cal.  317,  330,  340.  8  Am.  Or.  Rep.  434.  20 
Pac.  719  (Beatty,  C.  J.,  making  exception 
of  this  point  in  his  concurring:  opinion). 

87.  Same — Aa  to  qaeatloii  whether  Ja- 
rors  affected  by  drlaklni:  of  liqvora  re« 
irarded  aa  Immaterial  if  mind  of  any  mem- 
ber of  Jury  was  not  so  affected  as  to 
impair  his  intelllgrence  or  Judg:ment,  or 
render  him  less  competent  to  transact  with 
clearness  and  Impartiality  duty  resting: 
upon  him. — People  v.  Lee  Chuck,  78  Cal. 
317.  332,  8  Am.  Cr.  Rep.  434,  20  Pac.  719 
(authority  questioned  in  dictum.  People  v. 
Leary.  105  Cal.  486,  89  Pac.  24). 

38.  Same^— Burden  of  proof. — Not  neces- 
sary for  defendant  to  show  affirmatively 
that  he  has  been  injured  by  misconduct 
of  Jury  in  drinkingr  intoxicating:  liquors, 
in  order  to  make  out  an  instance  where 
"fair  and  due  consideration  of  the  case 
has  been  prevented,"  within  meaning  of 
this  subdivision. — People  ▼.  Lee  Chuck,  78 
Cal.  317,  386.  886,  8  Am.  Cr.  Rep.  434,  20 
Pac.  719. 

39.  Same  —  Clrcnmatance  of  vlaltlnn: 
Maloon— -DrlaklBi:  of  Intozlcatlag:  llquom.-^ 

Mere  circumstance  of  member  of  Jury  visit- 
ing: saloon  during  progrress  of  trial  is  not 
such  error  as  will  be  effectual  on  appeal 
from  Judg:ment  and  order  denying:  new 
trial,  where  such  circumstances  are  only 
material  to  case  because  of  defendant's 
claim  of  an  alibi,  In  that  he  was  in  such 
saloon  when  crime  was  committed  in  an- 
other portion  of  city,  since,  aside  from  fact 
that  Juror  made  affidavit  that  he  went  to 
such  saloon  for  lawful  purpose,  such  cir- 
cumstances could  not  possibly  affect  de- 
fendant prejudicially.. —  People  v.  Rowell, 
138  Cal.  39.  41,  65  Pac.  127. 

40.  Same^Cvatom   la    mialai:    diatrlet. — 

Conduct  of  two  of  Jurors  in  visiting:  sa- 
loons, g:oing:  to  dance-houses,  and  drinking 
and  carousing  with  parties  to  action,  is 
such  misconduct  as  Justifies  new  trial,  and 
can  not  be  excused  upon  plea  that  it  is  but 
followinir  out  custom  throughout  mining: 
districts  of  state. — ^Wright  ▼.  Eastlick.  125 
Cal.  517,   519,  520.  58  Pac.   87. 

41.  Same  .^  ConlllctlBfr  aflldairita  aa  to 
coadltlon  of  Jarora. — Where  affidavits  as  to 
condition  of  Jurors  were  conflicting:,  Judgre 
who  presided  at  trial,  and  must  have  per- 
sonally observed  Jury  at  time  referred  to, 
was  in  far  better  position  to  determine 
truth  of  matter  than  appellate  court. — Peo- 
ple v.  Deegan,  88  CaL  602,  607,  608,  26  Pac. 
500. 
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42.  Same -^  Ftndlay    of    coart    as    to. — 

Finding:  of  trial  court  will  not  be  disturbed 
on  appeal,  and  new  trial  ordered,  where 
only  g:round  of  error  assigned  is  miscon- 
duct of  Jury,  consisting  of  drinking  intox- 
icating liquors  by  one  of  Jurors  during 
recess  of  court.  Just  before  close  of  trial, 
so  that  at  time  charge  of  court  was  deliv- 
ered he  was  too  drunk  to  understand  in- 
structions, and  continued  too  drunk  to 
properly  consider  case,  where  evidence  of 
intoxication  was  conflicting,  and  trial 
Judge,  who  himself  had  best  opportunity 
of  observing  condition  of  Juror,  had  found 
that  he  was  not  incapacitated. — People  v. 
Sullivan.  129  Cal.  657.  561.  62  Pac.  101. 

43.  Sam«— DrlaklniT  dvrlair  noon  reeeaa. 

— Fact  that  Juror  drank  intoxicating  liquor 
out  of  court  and  at  noon  recess  on  day 
verdict  was  rendered,  and  was  for  time 
under  Influence  of  such  liquor,  will  not 
warrant  reversal,  if  it  appears  that  Juror, 
while  sitting  or  deliberating  as  Juror,  was* 
sober,  intelligent,  and  in  fit  condition  to 
understand  and  deliberate  upon  evidence 
and  render  proper  verdict. — People  v. 
Deegan.  88  Cal.  602.  604,  607,  26  Pac.  600. 
See  People  v.  Leary,  106  Cal.  486,  493,  494. 
39  Pac.  24. 

44.  Same— Rale  aa  to  valai:  latozlcaata, 
la  veaeral. — Mere  fact  that  certain  Jurors 
in  criminal  case.  In  violation  of  direction 
of  trial  Judge,  and  before  final  submission 
of  case,  separated  from  others,  and  from 
officer  who  had  them  in  charge,  and  that 
some  of  them  drank  intoxicating  liquors, 
is  not  of  itself  sufficient  to  entitle  defend- 
ant to  a  new  trial,  in  absence  of  showing 
that  any  one  of  Jurors  was  influenced  in  his 
verdict  by  some  outside  Influence  or  in  con- 
sequence of  such  separation,  or  was  af- 
fected by  liquor  which  he  drank,  or  that 
quantity  and  character  of  liquor  were  such 
as  would  presumptively  afTect  his  capacity 
as  Juror. — People  v.  Bemmerly,  98  Cal.  299. 
301,  303.  33  Pac.  263.  See  People  v.  San- 
some.  98  Cal.  235,  239,  240,  33  Pac.  202; 
People  V.  Leary,  105  Cal.  486,  494.  39  Pac. 
24. 

45.  Same-^M laeoaduct  of  Joror  la  beeont- 
lair  latozlcated. — As  to  misconduct  of  Ju- 
ror in  becoming  intoxicated.  See,  ante. 
C.  C.  P.  part,  §  600,  note.  pars.  9  and  10.— 
In  visiting  scene  of  crime.  See.  ante. 
C.  C.  P.  part.  S  600,  note.  pars.  11  and  12. 

46.  Same— ObjeetloB  to  flatoxlcated  Ju- 
ror.— If  Juror  is  palpably  intoxicated  In 
court,  and  defendant  or  his  counsel  per- 
ceives it,  objection,  to  be  available,  should 
be  made  before  Jury  is  permitted  to  retire. 
— Ips witch  V.  Fernandez,  84  Cal.  639.  640, 
641,  24  Pac.  298.  See  People  v.  Deegan.  88 
Cal.    602.   607.   609,   26   Pac.   500. 

47.  Same— -Showlair  aa  to  latozlcatfloa— 
DIacretloa    of   court    to    require    attdavlt.— 

Where  new  trial  is  sought  upon  ground, 
among  others,  that  one  of  Jurors  was  in- 
toxicated during  progress  of  trial,  it  has 
been    said    that    it    rests    within    discretioD 


Tit.  ma,  ek.  TI.]        VEW  TRIAIiS— BXPBRIMBNTS  OUT  OF  COtTRT. 


gllSl 


of  court  whether  fact  of  Intoxication  shall 
be  established  upon  affidavits  or  upon  oral 
evidence. — People  v.  Tucker,  117  Cal.  229. 
230.  49  Pac.  134. 

48.  Same   —   Verdict      In      capital      case 

should  not  be  allowed  to  stand,  where  proof 
of  drinking  by  jurors  is  clear  and  undis- 
puted, and  that  such  drinking:  was  done 
while  Jury  were  actually  deliberating:  upon 
their  verdict. — People  v.  Lee  Chuck,  78  Cal. 
317.  832,  8  Am.  Cr.  Rep.  434,  435,  20  Pac. 
719.  See  People  v.  Gray.  61  Cal.  164,  183. 
44  Am.  Rep.  549.  Ind.  Davis  v.  State,  35 
Ind.  496,  9  Am.  Rep.  760.  Iowa.  State  v. 
Baldy,  17  Iowa  39;  Ryan  v.  Harrow,  27 
Iowa  494,  1  Am.  Dec.  302.  X.  Y.  People  v. 
Dougrlass,  4  Cow.  26,  15  Am.  Deo.  832.  Tex. 
Jones  V.  State,  13  Tex.  168,  62  Am.  Dec.  550. 

49.  Comparei  People  v.  Brannigran,  21 
Cal.  837,  339;  People  v.  Symonds,  22  Cal. 
349;  People  v.  Williams.  24  Cal.  31;  People 
v.  Turner,  39  Cal.  370;  People  v.  Dennis,  39 
Cal.  625;  People  v.  Anthony.  56  Cal.  397; 
People  V.  Lyle,  2  Cal.  Unrep.  393,  4  Pac.  977. 
IlL  Davis  y.  People,  19  111.  74.  La.  State 
V.  Caulfleld,  28  La.  Ann.  148.  Mo.  State  v. 
Upham,  20  Mo.  398.  IVIa.  Roman  v.  State, 
41  Wis.  812. 


Same— Verdict  ^vheii  not  to  be  set 
aside  and  mew  trial  sniatcd  because  on  one 
occasion  one  of  Jurors  took  drink  of 
whisky,  where  it  appears  that  while  Jurors 
were  at  hotel  under  chargre  of  sheriff,  and 
were  washingr  and  preparing:  to  take  sup- 
per, one  of  them  stepped  up  to  bar,  which 
was  in  hotel,  and  asked  another  Juror  to 
take  drink  with  him,  •  whereupon  sheriff 
asked  all  Jurors  to  take  drink  before  g:o- 
Ing:  to  supper,  and  Jurors  all  went  to  the 
bar,  some  of  them  taking  whisky  in  quan- 
tity of  about  two  tablespoonfuls.  some  of 
them  taking:  cig:ar8,  and  one  taking:  min- 
eral water,  and  where  it  abundantly  ap- 
pears that  no  one  of  them  was  Intoxicated 
or  affected  in  any  way  by  what  he  drank.— 
People  V.  Van  Horn,  119  Cal.  323,  383,  51 
Pac.  538. 

51.  ExperlmeatB  oat  of  court. — In  a  hom- 
icide case,  where  clothing  worn  by  de- 
ceased was  in  evidence,  and  when  exhibited 
to  Jury  showed  no  powder-marks,  and 
where  affidavits  offered  in  behalf  of  de- 
fendant on  his  motion  for  new  trial,  which 
were  not  denied  by  counter-affidavits,  were 
to  effect  that  during  prog:ress  of  trial  two 
of  Jurors  borrowed  rifle  similar  to  one  with 
which  deceased  was  killed,  boug:ht  some 
ootton  drilling:,  retired  to  outskirts  of  city, 
and  there  made  experiments  by  flrin?  rifle 
for  purpose  of  determining:  at  what  dis- 
tance powder-marks  would  be  carried  by 
Are:  held,  new  trial  should  be  g:ranted,  for 
Jury,  however  honest,  can  not  be  permitted 
to  be  so  overzealous  as  to  Investigrate  case 
outside  courtroom;  that  it  is  not  possible 
for  appellate  court  to  say  that  this  outside 
Investigation  did  not  affect  result,  in  view 
of  doctrine  that  when  misconduct  of  Jurors 
Is  shown,  It  is  presumed  to  be  Injurious  to 
defendant,    unless    contrary    appears. — Peo- 


ple  V.   Conklingr,   111    Cal.   616,    627,    628,   44 
Pac.  814. 

A»  to  ezperlmeaia  by  Jorom  wltk  sua 
out  of  court  in  murder  case,  see  par.  17, 
this  note. 

B2.  iBftpeacklni:  verdict  —  Afldavlta  or 
testlaaoay  of  Jurors  may  be  received  when 
such  evidence  is  offered  In  support  of  ver- 
dict.— People  V.  Murray,  94  Cal.  212.  216,  28 
Am.  St.  Rep.  118,  29  Pac.  494.  See  People 
V.  Hunt,  59  Cal.  430,  432;  People  v.  Chin 
Non,  146  Cal.  561,  566,  80  Pac.  681. 


5S.     Saofte— >SaBie— B«zceptloa      to     rule. — 

Affidavits  of  Jurors  can  not  be  received  on 
motion  for  new  trial,  or  otherwise,  for 
purpose  of  Impeaching:  their  verdict. — Peo- 
ple v.  Baker,  1  Cal.  403,  405.  See  People  v. 
Wyman,  16  Cal.  70,  75;  People  v.  Gray,  61 
Cal.  164,  183,  44  Am.  Rep.  549;  People  v. 
Deeeran,  88  Cal.  602,  604,  86  Pac.  500;  Peo- 
ple V.  Azoff,  105  Cal.  682,  638,  685,  89  Pac. 
69;  People  v.  Holmes  118  Cal.  444,  448,  60 
Pac.  676;  People  v.  Findley,  132  Cal.  301, 
308,  64  Pac.  472;  People  v.  Dobbins,  188  Cal. 
694,  699,  72  Pac.  339;  People  T.  Murphy, 
146  Cal.  502,  506,  80  Pac.  709;  People  v. 
Chin  Non.  146  CaL  561,  566,  80  Pac.  681. 

54.  Same -» Impeachmeat  of  verdict  by 
aHldavlt  of  Juror  (subdlvlaloa  4). — ^The  affi- 
davits of  Jurors  can  not  be  received  to 
impeach  the  verdict  except  where  the  ver- 
dict Is  the  result  of  resort  to  the  determina- 
tion of  chance. — People  v.  Sidwell.  29  Cal. 
App.  12,  164  Pac  290. 

As  to  aAdavlt  of  Juror  aot  beluir  admis- 
sible to  Impeach  verdict*  see,  ante,  §  1144 
and  note. 

SB.  Same— -Ebcceptlou  to  rule  as  to  Im- 
peaehluir  verdict  by  affidavit. — ^Rule  that 
Juror  can  not  be  allowed  by  his  own  testi- 
mony or  declarations  to  impeach  and  defeat 
his  verdict  is  subject  to  exception*  in  case 
authorized  by  statute. — People  v.  Murphy, 
146  Cal.  502,  506.   80  Pac.  709. 

Ml.  Same  Juror  la  aot  allowed  to  say, 
^I  ackuowledi:e  yrave  misconduct.  I  re- 
ceived evidence  without  presence  of  court, 
but  those  matters  had  no  influence  upon  my 
mind  when  casting:  my  vote  In  the  Jury- 
room."  Law  does  not  allow  Juror  to  per- 
jure himself  in  that  way. — People  v.  Stokes. 
103  Cal.  193,  196,  197,  42  Am.  St  Rep.  102. 
37  Pac.  207. 

57.  Same— -Rule  aa  to  Impeacklay  by  affi- 
davit applies  also  to  statemcutB. — ^If  public 
policy  prohibits  Jury  from  impeaching:  their 
own  verdict  by  their  affidavits,  in  reg:ard 
to  misconduct  in  reading  newspaper  re- 
ports or  other  matters,  it  must  follow  that 
same  policy  would  prevent  this  being:  done 
by  statements  made  by  Jurors. — People  v. 
Azoff,  105  Cal.  632,  685,  89  Pac.  59. 

68.  Rule  that  Jurors  will  not  be  per- 
mitted to  Impeach  their  verdict  applies 
where  motion  for  new  trial  is  made  upon 
g:round  that  Jury  has  received  evidence 
out  of  court,  or  otherwise  been  guilty  of 
misconduct,   by  reading  newspaper   reports 
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durlngr  delfberatJon  upon  verdict. — See  Peo- 
ple ▼.  AzofT,  106  Cal.  6S2,  633.  39  Pac.  59; 
People  V.  Chin  Non,  146  Cal.  561,  666,  80 
Pac.  681. 


50.  Same— .Rule  as  to  Impeachlnfr  ver- 
dict applies  to  defendant. — Rule  that  Juror 
can  not  by  his  affldavlt  Impeach  his  own 
verdict  applies  to  person  other  than  Juror. 
Another  person*  such  as  defendant  him- 
self, could  not  by  makingr  such  affidavit 
do  indirectly  what  Juror  himself  would 
not  be  permitted  to  do. — People  v.  Dobbins. 
138  Cal.  694,  699,  72  Pac.  389. 


•0.  Sanae— Statement  by  Jvror  an  to  pen- 
alty.— Affidavit  of  Juror  can  not  be  received 
to  impeach  verdict  on  grround  of  miscon- 
duct of  Jury  consistlngr  of  this;  that  while 
Jury  were  In  consultation  over  murder  case, 
statement  was  made  by  one  of  them  that 
verdict  of  manslaugrhter  would  only  be  fol- 
lowed by  punishment  of  Imprisonment  in 
county  Jail  for  six  months,  and  that  such 
statement  induced  largre  number  of  Jurors, 
who  had  been  voting-  for  acquittal,  to  agrree 
to  verdict  of  manslaugrhter. — People  v.  Soap. 
127  Cal.  408,  411,  59  Pac,  771. 

61.  Joror'a  expresnlon  of  opinion  before 
be  la  awom.  —  It  is  not  g:round  for  new 
trial,  under  California  law  and  proce- 
dure, that  Juror  had,  before  he  was  called 
as  such,  both  formed  and  expressed  an 
unqualified  opinion  concerning:  grullt  of  de- 
fendant, as  by  saying:  that  he  was  gruilty 
of  murder  and  that  he  ougrht  to  be  executed, 
whea  objection  is  taken  for  first  time  after 
trial,  even  thougrh  fact  of  Juror's  disqualifi- 
cation is  unknown  to  defendant,  where 
fact  is  unknown  by  prisoner  before  Juror 
is  sworn  or  can  not  then  be  established. 
— People  V.  Pair,  43  Cal.  137,  145,  147.  See 
People  V.  Voll.  43  Cal.  166.  167;  People  v. 
Mortimer,  46  Cal.  114.  120;  People  v.  Sam- 
sels,  66  Cal.  99,  100,  4  Pac.  1061;  People  v. 
O'Brien,  88  Cal.  483.  488,  26  Pac.  862;  State 
V.  Idarks,   15  Nev.   33,   35,  36. 

6S.  Same  — Casen  compared. — People  T. 
Plummer,  9  Cal.  298,  309.  313;  State  v. 
Morgan,  23  Utah,  212,  12  Am.  Cr.  Rep.  678. 
691,  64  Pac.  356. 

•S.  Mtaeeiianeoas  Instances  Involvlnic 
question  of  miscondaet.  —  As  to  Jury  in 
homicide  case  passing  through  alley  in 
which  killingr  occurred,  see  State  v.  Bog- 
gan,  133  N.  C.  761,  46  S.  E.  111.  114.  115. 

64.  As  to  mention  by  one  of  Jurors  of 
previous  charge  against  defendant.  —  See 
Robbins  v.  State,  47  Tex.  Cr.  Rep.  312,  83 
S.  W.   690,  691. 

65.  As  to  mention  by  Juror  of  freedom 
of  defendant  from  intoxication. — See  Ham- 
bright  v.  State,  47  Tex.  Cr.  Rep.  618,  84 
S.  W.   597,   698. 

66.  As  to  new  trial  being  discretionary, 
where  there  Is  no  more  than  an  opportunity 
to  influence  the  Jury. — See  State  v.  Bogrgan, 
183  N.  C.  761.  46  S.   B.  Ill,   114,  115. 

67.  As  to  remark,  in  homicide  case,  of 
Juror   as    to   defendant's   failure    to   testify 
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as  to  seeing  place  where  blood  was,  etc. — 
See  Johnson  v.  State,  47  Tex.  Cr.  Rep.  5tZ, 
84  S.  W.  824,  826. 

68.  As  to  statement  that  defendi^nt 
would  have  the  right  of  appeal  if  con- 
victed, not  shown  to  have  caused  want  of 
due  consideration  of  case. — See  State  v. 
Lucas,  122  Iowa  141,  97  N.  W.  1003,  1007. 
1008. 

69.  Statement  of  Juror  that  defendant 
ought  to  be  hangred.  even  thougrh  insane, 
where  it  may  have  been  too  unsubstantial 
and  hypothetical  to  be  taken  as  a  dis- 
qualification, and  prisoner  may  not  have 
suffered  Injustice  thereby. — See  State  v. 
Harrison,  86  W.  Va.  729.  18  L.  R.  A.  224.  230. 
15  S.  E.  982. 

70.  As  to  statements  of  Jurors  in  homi- 
cide case  that  they  would  not  believe'  wit- 
ness on  oath,  that  there  had  been  too  many 
klUIngrs  in  city,  etc.— «ee  Riley  v.  State 
(Tex.  Cr.  Rep.  June  16,  1904),  81  S.  W.  711. 
712. 

71.  As  to  taking  Jurors  to  theater. — See 
State  V.  Levy  9  Idaho  483,  75  Pac.  227,  231, 
232. 

72.  Newspaper    reports -— Reading    of. — 

New  trial  should  be  granted  in  criminal 
case,  where,  upon  motion  therefor,  it  is 
shown  by  evidence  of  officer  havlngr  charge 
of  Jury  that  Jurors,  after  retiring  to  de- 
liberate upon  their  verdict  read  an  article 
in  local  newspapers  containing:  report  of 
evidence  in  case,  includingr  certain  evi- 
dence which  court  had  ruled  to  be  Inad- 
missible, and  also  containing  intimations 
that  two  of  the  Jurors  had  been  corrupted, 
and  where  no  contrary  showing  is  made 
by  affidavits  of  Jurors  or  otherwise. — People 
V.  Stokes,  103  Cal.  193,  196.  197,  42  Am.  St. 
Rep.  102  37  Pac.  207. 

73.  Same— -Allldavlts  of  Jarora  aa  to  Bet 
belns  Inflnenced. — As  to  want  of  error  in 
refusing  new  trial  where  each  Juror  made 
affidavit  that  he  had  not  been  influenced 
in  any  way  by  reading  of  newspapers 
hostile  to  defendant  see  People  v.  Durrant, 
116  Cal.  179,  224,  10  Am.  Cr.  Rep.  499.  48 
Pac.   76. 

74.  Affidavit  that  Juror  read  In  news- 
paper "reports  of  progress  of  trial'"  with- 
out .showing  what  he  read,  is  insufficient 
to  show  misconduct  to  Justify  new  trial. — 
People  V.  Fernandez,  3  Cal.  App.  689.  86 
Pac.  899. 

75.  Where  newspaper  accounts  of  trial 
are  read  by  members  of  Jury,  they  will 
not  be  permitted  to  testify  that  they  were 
not  influenced  by  anything  read  in  paper. — 
People  V.  Leary.  105  Cal.  486,  490,  39  Pac. 
24.  See  People  v.  Stokes,  103  Cal.  193  196, 
197,  46  Am.  St.  Rep.  102,  37  Pac.  207. 

7«.     Comparet     People     v,    Goldenson,    76 
Cal.  328,  352.  19  Pac.  161;  People  v.  Murray 
85  Cal.  350,  361.   24  Pac.  666. 

77.  Same  —  AHIdavIt  vpoa  lafonaatloa 
and  belief,  that  newspaper  articles  were 
read    by    Jurors,    is    utterly    valueless,    and 
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constitutes  po  evidence  of  that  fact.  Jurors 
can  not  be  impeached  by  mere  failure  to 
deny  such  affidavit  as  to  their  misconduct. 
— People  V.  Feldp  149  Cal.  464,  478,  86  Pac. 
1100. 


78.  Same  — >  District  attorney  -^  Sappres- 
nIob  of  facta  by — Iii  case  involving:  reading: 
of  newspaper  reports,  it  is  not  duty  of  dis- 
trict attorney  to  sustain  verdict  for  peo- 
ple by  denying:  or  suppressing-  any  fact 
which  he  knows  to  exist,  having*  ascer- 
tained by  inquiry  among:  Jurors  that  they 
have  read  objectionable  publication;  and 
being:  convinced  of  fact,  he  may  properly 
choose  to  waive  technical  rule  by  which 
ho  might  exclude  evidence  offered  on  part 
of  defendant,  and  thereby  suppress  what 
he  knew  to  be  truth.  By  producing,  in- 
stead ^f  this,  affidavits  of  Jurors  them- 
selves, he,  in  effect,  admits  facts  and  seeks 
to  excuse  them  so  far  as  he  can.  To  such 
case  rule  against  allowing  Jurors  to  im- 
peach their  own  verdict  ought  not  to  be 
applied. — People  v.  Chin  Non,  146  Cal  661, 
366,  567,  80  Pac.  681. 

79.  Same  —  Neirapapcr  artlcleo  advlalni: 
arrest  fmr  perjury  of  wltneaa  testifying  to 
alibi  in  regard  to  identity  of  defendant  ac- 
cussed  of  murder,  In  case  involving  testi- 
mony of  rival  Chinese  tongs,  and  indicat- 
ing- that  policeman  similarly  testifying: 
would  be  likely  to  have  to  battle  to  keep 
out  of  penitentiary:  held,  that  reading  of 
such  article  by  Jurors  was  such  miscon- 
duct as  warranted  granting  of  new  trial. — 
People  V.  Chin  Non,  146  Cal.  561,  663-666. 
80  Pac.  681. 

SO.  Same  —  ExelvdJai:  Bewapapers  f ron 
Jury— Objection. — As  to  need  of  objection  to 
failure  to  exclude  newspapers  from  Jury. — 
See  McCue  v.  Commonwealth,  103  Va.  870, 
40   S.   E.    623,   630,    631. 

SI*     Same  —  NoB-preJodldal   readlnv. — ^As 

to  non-prejudicial  reading  by  some  of  the 
Jurors  in  murder  case  of  newspaper  article 
concerning  another  shooting  affray.  —  Sec 
Schissler  v.  State,  122  Wis.  365,  99  N.  W. 
593.  698.  699. 

82.  Same^Rale  la,  that  readini:  news- 
papers  by  Jurors  while  engaged  in  trial  of 
cause  is  an  act  of  inattention  to  duty  which 
ought  to  be  promptly  corrected;  and  if 
newspaper  contains  any  matter  such  as 
would,  from  its  character,  or  manner  or 
connection  in  which  it  is  stated,  be  calcu- 
lated to  prejudice  or  injuriously  affect 
minds  of  Jury,  presumption  of  improper 
influence  arises,  requiring  new  trial  for 
misconduct  of  Jury. — People  v.  Leary,  106 
Cal.  486,  490.  491,  89  Pac.  24.  See  People 
V.  McCoy,  71  Cal.  895,  397,  398,  12  Pac.  272. 

8S.  Same— >Presiimptlon  of  Improper  In- 
flaevco. — ^Reading  by  Jurors  in  criminal 
case  of  newspaper  article  published  during: 
pendency  of  trial  will  be  presumed  to  have 
influenced  Jurors. — People  v.  Stokes,  103 
CaL  198,  197,  198,  4t  Am.  St.  Rep.  102.  87 
Pac.  207. 


H4.  Same  — Trae  newspaper  acconnt  of 
trial,  readini:  of. — Fact  that  Jury  had  been 
permitted  to  read  matter  in  newspaper 
referring  to  trial  which  might  "possibly" 
In  some  manner  injuriously  affect  their 
minds  immediately  does  not  In  itself  raise 
presumption  of  improper  influence  which 
affords  ground  for  new  trial.  The  mat- 
ter must  be  "likely"  to  produce  such  effect. 
The  rule,  therefore,  has  no  application 
where  newspaper  merely  states  evidence 
correctly  as  presented  In  record  and  con- 
tains nothing  calculated  to  mislead  or  im- 
properly affect  minds  of  Jury. — People  v. 
Leary.  105  Cal.  486,  490.  491,  39  Pac.  24. 

SS.  Sama — Wkere  no  proof  that  articles 
w^ere  read. — Charg:e  of  misconduct  of  Jurors 
in  reading  newspaper  articles  making  gen- 
eral comments  is  not  made  out  where 
there  Is  no  proof  that  they  were  read  by 
Jurors  during-  trial.  There  is  no  presump- 
tion from  their  publication  in  particular 
newspaper  that  they  were  so  read.  Affi- 
davit upon  information  and  belief  that  they 
were  read  by  Jurors  is  utterly  valueless, 
and  constitutes  no  evidence  of  that  fact. — 
People  V.  Feld,  149  Cal.  464,  478,  86  Pac. 
1100. 

86.  Objection  to  mlacondvct  —  W^ken  to 
be  taken. — ^Where  party  in  trial  of  crim- 
inal action  sees  or  knows  of  an  act  of  mis- 
conduct of  Juror  and  does  not  bring  such 
act  to  attention  of  court  or  object  to  it 
at  time,  or  at  any  other  time  during  trial, 
or  on  hearing  of  motion  for  new  trial, 
it  will  be  too  late  to  make  it  basis  of 
objection  and  exception  after  court  has 
disposed  of  motion  and  pronounced  Judg- 
ment.— People  V.  McCoy,  71  Cal.  395,  898. 
12  Pac.  272.  See  People  v.  Decgan,  88  Cal. 
602,  607.  26  Pac.  600. 

87.  Object    of    provision    of    code    is    to 

furnish  remedy  where  Jury  subjected  to 
influences  tending  to  affect  purity  of  their 
verdict,  or  where  Jury  have  themselves  been 
g:uilty  of  misconduct  having  such  tendency. 
— People  V.  Brannlgan,   21  Cal.  838,  839. 

88.  Faaslni:  remarks  between  Jnrom  and 
•trani:era  does  not  furnish  ground  for  new 
trial. — People  v.  Kelly,  46  Cal.  365,  357.  See 
People  V.  Brannlgan,  21  Cal.  337,  342. 

89.  Personal  Inspection  hy  a  Jaror. — ^Mis- 
conduct of  Juror  sufficient  to  authorize  new 
trial  is  not  made  out,  where  it  is  claimed 
that  such  Juror  had  visited  county  Jail  and 
made  personal  inspection  and  observation 
thereof  with  reference  to  points  contained 
in  testimony  in  regard  to  treatment  of 
defendant  while  incarcerated  in  said  jail 
pending  his  trial,  where  counter-affidavit 
of  Juror,  confirmed  by  one  who  accompanied 
him  on  his  visit,  states  that  such  visit  was 
made  simply  out  of  curiosity,  and  that  he 
did  not  talk  with  defendant  or  any  other 
person  or  prisoner  concerning  evidence  In- 
troduced at  trial. — People  v.  Fitzgerald,  138 
Cal.  39.  40.  42.  70  Pac.  1014. 

90.  Presumption  from  mlseondnct  In 
eapltal  eases. — Misconduct  by  one   or  more 
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of  jury  which  mif  ht  have  been  prejudicial 
to  accused  raises  presumption,  especially 
in  capital  case,  that  accused  has  been  prej- 
udiced thereby,  unless  prosecution  shows 
beyond  reasonable  doubt  that  prisoner  has 
received  no  Injury  by  reason  thereof. — 
State  V.  Morgran,  28  Utah  212,  12  Am.  Cr. 
Rep.   678,    64   Pac   356,   360. 


91.  PreaUBtptioii  to  that  Jury  perfonned 
their  daty  with  fidelity  to  their  oath,  and 
that  they  observed  admonitions  of  Judgre  as 
to  their  conduct;  and  this  presumption  can 
be  overthrown  only  by  showingr  some  act 
of  positive  misconduct. — People  v.  Kramer, 
117  Cal.  647,  649,  49  Pac.  842.  See  People 
V.  Williams.  24  Cal.  81,  40. 

92.  Separation  of  Jary  i—  AfBmatlve 
Mhowlns. — As  to  burden  on  state  to  show 
beyond  reasonable  doubt  that  defendant 
suffered  no  injury  from  improper  separa- 
tion, see  State  v.  Harrison,  36  W.  Va.  729, 
18  L..  R.  A.  224,  228,  230,  15  S.  E.  982. 

9S.  Same— Aflirmatlve  showliii:  of  inrant 
of  prejadlce  to  defendant  by  separation 
must  be  made  by  prosecution. — People  v. 
Brannigran,  21  Cal.  887,  389,  841;  People  v. 
Symonds,  22  Cal.  348,  849.  362,  853. 

94.  Same— AffldaTfta  of  Jarora»  when  re- 
qnlred. — It  may  be  question  whether  gross 
violation  of  law  touchlngr  separation  of 
Jury,  as  by  keeping  them  separated  into 
distinct  groups  for  over  eight  hours,  should 
be  held  to  be  absolutely,  and  without  fur- 
ther inquiry,  a  cause  for  new  trial,  or 
whether  prosecution  should  be  allowed  to 
show  that  nothing  occurred  during  such 
extraordinary  and  prolonged  separation 
which  was  prejudicial  to  defendant.  But, 
certainly,  if  law  would  countenance  an  at- 
tempt to  show  absence  of  prejudice  in 
such  case,  nothing  less  than  affidavit  of 
Jurors  would  be  sufficient  to  establish  that 
fact. — People  v.  Adams,  143  Cal.  208,  210, 
101  Am.  St.  Rep.  92,  66  Lk  R.  A.  247.  76 
Pac.   954. 

95.  Sam^— Burden  of  proof. — Burden  is 
not  on  defendant  of  proving  affirmatively 
that  he  was  prejudiced  by  separation  of 
Jury  into  distinct  groups  for  an  extended 
period. — People  v.  Adams,  143  Cal.  208,  210, 
218,  UOl  Am.  St.  Rep.  92,  66  Ix  R.  A.  247, 
76  Pac.  954. 

9«.  Same  — Fact  of  separation  of  jury 
under  such  circumstances  that  Jury  might 
have  been  tampered  with  is  in  itself, 
Insufficient,  if  proof  is  made  explaining 
separation  or  showing  that  no  injury  to 
accused  resulted  therefrom.  —  People  ▼. 
Symonds,   22   Cal.   848,   862. 

07.  Same^Prlma  facie  ahowln^r  aliflftlnir 
harden  of  proof,  as  to,  see  State  v.  Sly,  11 
Idaho  110.  80  Pac.  1125.  1127  (reviewing 
and   distinguishing  California  cases). 

98.  Same^Prlma  facte  yronad  for  neinr 
trial. — Separation  of  jury  is  but  prima  facie 
pround  for  new  trial. — People  v.  Thornton, 
74  Cal.  482,  487.  16  Pac.  244. 

99.  Same -» Consent  of  defendant,  when 
not    excnae   for   separation. — Court   has    no 


authority,  either  under  statute  or  at  com- 
mon law,  to  permit  separation  of  jury  after 
they  have  retired  to  deliberate  upon  their 
verdict;  nor  can  consent  of  defendant  oper- 
ate to  empower  or  excuse  violation  of  an 
express  provision  of  statute  by  court. — 
People  V.  Hawley,  111  Cal.  78,  85,  86.  43 
Pac.  404. 

100.  Sanue  —  Conduct  of  proaeevtor  In 
company  of  Jnrora. — As  to  conduct  of  pros- 
ecutor in  accompanying  a  Juror  home,  and 
taking  dinner  with  him,  etc.,  see  Mann  v. 
State,  47  Tex.  Cr.  Rep.  250,  88  S.  W.  196. 

101.  Same^Dlstlactton  between  separa- 
tion before  and  after  anbnUaalon. — ^Under 
our  law  there  is  marked  difference  between 
separation  during  progress  of  trial  and 
separation  after  final  submission  of  case. 
In  former  instance  there  is  no  law  re- 
quiring jury  to  be  kept  together,  although 
court  may  order  them  to  be  so  kept.  But 
it  is  otherwise  in  latter  case.  After  jury 
have  finally  retired  for  deliberation,  they 
must  be  kept  together,  and  one  of  ex- 
pressed grounds  for  new  trial  under  pres- 
ent subdivision  Is  "when  the  jury  have 
separated  without  leave  of  the  court  after 
retiring  to  deliberate  upon  their  verdict." 
— People  V.  Adams,  143  Cal.  208,  209,  210. 
101  Am.  St.  Rep.  92,  66  Ia  R.  A.  247,  76  Pac. 
954. 


102.  Same.— Dlstlnipilahed  from  mtocon- 
dact. — Separation  of  deliberating  and  in- 
harmonious Jury,  by  leave  of  court  and 
with  consent  of  counsel.  Is  not  misconduct 
on  part  of  jury,  but  It  is  violation  of  an 
Important  and  invariable  rule  which  has 
existed  at  common  law  from  very  Inception 
of  Jury  system,  as  well  as  under  statute 
making  separation  of  Jury  one  of  grounds 
of  new  trial,  and  which  has  ever  been 
regarded  as  important  in  securing  due  ad- 
ministration of  justice  and  as  necessary 
safeguard  against  Improper  extraneous  in- 
fluences.— People  ▼.  Hawley,  111  Cal.  78,  86. 
87,  43   Pac.   104. 

108.  Same  —  Irregvlarltlea  not  anfllcleat 
KTovnda  for  new  trial,  when. — ^As  to  fact 
that  officer  having  charge  of  jury  was  ab- 
sent some  minutes  from  room  in  which  he 
had  placed  them,  it  not  appearing  that  they 
were  allowed  to  separate,  and  other  ir- 
regularities In  regard  to  conversations,  etc., 
not  sufficient  grounds  for  granting  new 
trial,  see  People  v.  Boggs,  20  CaL  482,  485. 

104.  Same— Momentary  absence  of  one 
or  two  Jurors  through  necessity  or  accident 
has  been  held  not  to  amount  to  sufficient 
separation. — People  v.  Adams.  148  Cal.  208. 
209,  101  Am.  St.  Rep.  92,  66  U  R.  A.  247. 
76  Pac.  964.  See  People  v.  Moore.  41  Cal. 
238;  People  v.  Wheatley,  88  Cal.  114,  119. 
26  Pac.  96. 


lOS.  Same— Permitting  Jnror  to  step  In- 
side postolllce  to  inquire  for  mail,  see 
State  V.  Sly,  11  Idaho  110,  80  Pac.  1126,  1127. 

100.  Sam^— Rvle  stated  as  to  when  new 
trial  granted. — Correct  rule  is  to  grant  new 
trial   on  account   of   separation   of  jury   if 
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It  was  such  that  jury  miffht  have  been 
improperly  Influenced,  and  In  that  case 
only;  and  new  trial  will  not  be  granted 
where  three  of  Jurors  separated  from  be- 
fore re  tu]:n  of  their  verdict,  and  went  for 
few  moments  to  privy,  and  under-sheriff 
who  accompanied  them  testified  that  during 
their  absence  froyi  Jury-room  they  held  no 
communication  with  any  one,  nor  with  each 
other. — People  v.  Bonney,  19  Cal.  426,  445. 

107.  Same » Sepamtion  before  caiis^  Is 
Mubmltted  to  Jury. -r-W here  Jury  were  or- 
dered into  custody  of  sheriff  under  section 
1121,  ante,  it  was  error  prejudicial  to  de- 
fendant to  permit  certain  members  to  go 
to  their  homes  and  compel  others  to  re- 
main in  custody  of  sheriff. — People  v. 
Maughs,  149  Cal.  268,  264,  86  Pac.  87. 

108.  Same  —  Sepamtton  of  Jurors  at 
nisht. — In  some  cases  where  this  subject 
Is  involved,  courts  have  had  difficulty  in 
determining  whether  facts  relied  on  con- 
stituted separation  within  meaning  of  law, 
but  there  ts  clearly  such  separation  as 
law  forbids  where  Jurors,  when  night  came, 
were  wilfully  and  Intentionally  kept  apart 
by  officers  in  three  separate  groups  for 
eight  hours  in  different  rooms  on  different 
stories  of  hotel,  and  were  thus  divided 
during  this  long  time  into  three  separate 
and  distinct  deliberative  bodies,  members 
of  each  being  prevented  from  conferring 
with  those  of  either  of  other  two. — People 
V.  Adams,  143  Cal.  208,  209,  101  Am.  St.  Rep. 
92,  66  K  R.  A.  247,  76  Pac.  964. 

100.  Same— Separation  not  resulting  In 
injury. — ^Misconduct  of  Juror,  such  as  would 
Justify  a  new  trial,  can  not  be  made  out 
from  mere  fact  ^that  certain  Jurors  in  crim- 
inal case,  in  violation  of  direction  of  trial 
Judge,  and  before  submission  of  case,  sep- 
arated from  others  and  from  officer  who 
had  them  in  charge,  in  absence  of  show- 
ing that  any  one  of  Jurors  was  influenced 
in  his  verdict  by  some  outside  influence 
during  separation  or  in  consequence 
thereof. — People  v.  Bemmerly,  98  Cal.  299, 
301,  302,  33  Pac.  263. 

110.  Same—Separation  at  recess  or  ad- 
journment.— ^As  to  separation  of  Jury  at 
recess  or  during  other  adjournments  of 
court,  see  People  v.  Brannigan,  21  Cal.  337, 
339;  People  v.  Thornton,  74  Cal.  482,  488. 
16  Pac.  244;  People  v.  Coyne,  116  Cal.  296, 
297,  48  Pac.  218;  People  v.  Ebanks,  117  Cal. 
652.  657,  40  L.  R.  A.  269,  49  Pac.  1049;  Peo- 
ple V.  Chaves.  122  Cal.  184,  139,  64  Pac.  596. 

111.  Same — Separation  during  sudden  111- 
nesa  of  witness. — It  is  not  ground  for 
granting  new  trial  for  separation  of  Jurors 
that  witness  in  case,  during  her  examina- 
tion, fainted  and  fell  to  floor,  and  some 
of  Jurors,  sitting  near  witness,  lifted  her 
up  and  carried  her  into  adjoining  chamber 
of  Judge  and  laid  her  upon  sofa,  where 
deputy  sheriff  in  attendance  of  court  ac- 
companied Jurors  who  were  absent  during 
period  witness  was  Insensible,  not  exceed- 
ing one  minute. — People  v.  Liee,  17  Cal.  76, 
79. 


lia.     Same— Separation  to  view  premises. 

^-Separation  of  deliberating  and  inharmo- 
nious Jury,  in  order  to  view  premises,  made 
upon  consent  of  counsel  and  with  leave 
of  court,  does  not.  of  itself,  and  without 
any  showing  of  improper  conduct  on  part 
of  Jury,  or  of  any  of  them,  during  their 
separation,  afford  sufficient  ground  for 
granting  new  triaL — ^People  v.  Hawley,  111 
Cal.  78,  86,  48  Pac.  404. 

lis.  Same — Same — Separation  of  Jury  to 
autkorlae  neipv  trial  not  made  out  from 
fact  that  while  Jury  were  making,  by  order 
of  court,  view  of  premises  concerned  in 
murder  with  which  defendant  was  charged, 
some  of  them  were  occasionally  out  of 
sight  of  defendant  and  of  each  other.  If 
they  were  kept  in  body  as  much  as  nature 
of  premises  viewed  would  permit  and  were 
never  far  distant  from  each  other. — People 
V.  Tut  Ling,  74  Cal.  569,  670,  16  Pac.  489. 

114.     Same— Taking    Juror    to    hospital. — 

Taking  a  Juror  to  hospital  to  be  treated  for 
})lood-poisoning. — See  State  v.  Sly,  11  Idaho 
110,  80  Pac.  1126,  1127. 

IIB.  Same — ^Vlew  of  premises  by  single 
Juror. — Bare  fact  of  Juror  having  visited, 
during  trial,  premises  where  it  was  alleged 
that  defendant  had  committed  crime  of 
burglary  is  not  sufficient  ground  for  dis- 
charging Juror,  nor  is  it  possible  to  see 
how  case  of  defendant  could  have  been 
prejudiced  tliereby. — People  v.  Hope,  62 
Cal.  291,  293. 

110.  Same— Temporary  absence  of  ofllcer 
after    Jury    retired    for    deliberation. — It    is 

Insufficient  to  constitute  misconduct  on 
part  of  Jury  or  of  officer  for  which  new  trial 
should  be  granted,  that  Jury,  after  they 
retired  for  deliberation,  were  conducted 
by  officer  having  them  In  charge  to  dining- 
room  of  hotel,  where  they  remained  to- 
gether for  three-quarters  of  an  hour;  that 
one  of  doors  of  room  was  open  and  acces- 
sible to  strangers,  and  that  officer  in 
charge  was  absent  from  room  for  few  min- 
utes during  period  named. — People  v.  Kelly, 
46  Cal.  355,  357.  See  People  v.  Thornton,  74 
Cal.  482,  487,  16  Pac.  244. 

117.  Same — ^Vlaltlng   kouae   of  Ill-repute. 

— ^Verdict  of  conviction  for  murder  should 
not  be  upheld,  and  new  trial  should  be  or- 
dered, where  four  members  of  Jury  visited, 
during  trial,  an  evil  resort  kept  by  woman 
who  had  lived  with  defendant,  and  who 
was  one  of  his  principal  witnesses,  and 
there  conversed  with  reference  to  case  on 
trial,  there  being  no  reasonable  doubt  but 
that  Jurors  sought  to  escape  notoriety  of 
their  unfortunate  position  by  convicting  de- 
fendant.— People  V.  Mitchell,  100  Cal.  328, 
883,  34  Pac.  698. 

V.  VERDICT  DETERMINED  BY  liOT — 
OTHER    MEANS    (SUBDIVISION    4). 

118.  Bxeeptlon  to  rule  as  to  Juror  Int- 
peachlng  verdict -*  Verdict  detennlned  by 
chance. — Rule  that  affidavits  of  Jurors  can 
not  be  used  to  impeach  their  own  verdict 
is    subject    to    exception    where    verdict   Is 
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reached  by  resort  to  determination  by 
chance. — People  v.  Soap,  127  Cal.  408,  411, 
59  Pac.  771.  See  People  v.  Azoff,  105  Cal. 
632,  Z9  Pac.  69;  and  dictum  in  .People  v. 
Richards,   1  Cal.  App.  567,   575,   82   Pac.   691. 

119.  Hfeanii  other  than  fair  expremilon  of 
opinion— Bribery. — Where  Jurors,  after  be- 
ing sworn,  were  bribed  to  convict  defend- 
ant, it  certainly  would  be  presumed,  upon 
that  fact  being  shown  on  motion  for  new 
trial,  that  their  action  had  been  influenced 
by  bribe  and  that  their  verdict  was  result 
of  "means  other  than  a  fair  expression  of 
opinion  on  part  of  all  the  Jurors." — State 
V.  Morgan,  23  Utah  212,  12  Am.  Cr.  Rep. 
678,   688.   64  Pac.  356. 

120.  Jnrora  hearlngir  teatlmony  on  In- 
veatUratlon  of  bribery. — On  an  appeal  from 
final  Judgment  and  from  an  order  denying 
new  trial,  it  is  not  error  that  court  re- 
fused to  allow  Jury  to  be  present  during 
investigation  of  an  alleged  attempt  to  bribe 
Jury,  at  which  court  heard  testimony  tend- 
ing to  show  that  whatever  offers  of  bri- 
bery had  been  made  came  from  an  intoxf- 
cated  reporter,  who  was  quite  unconscious 
of  any  attempted  wrong,  particularly  where 
no  exception  was  taken  on  behalf  of  de- 
fendant to  such  action  of  court,  and  where 
investigation  was  as  to  matter  thus  en- 
tirely dehors  trial,  and  Jurors  had  prac- 
tically heard  nothing  pertaining  to  it,  ex- 
cept statement  of  prosecuting  attorney,  and 
where  the  Jury  were  very  fully  and  most 
explicitly  instructed  by  the  court  to  dis- 
miss matter  entirely  from  their  minds  in 
considering  case. — People  v.  Kalknan,  72 
Cal.   212,   218,    214,   18   Pac.   500. 

121.  SlclcneiM    or   mental    condition    of    a 

juror  is  not  one  of  the  "means"  contem- 
plated by  language  of  this  subdivision. — 
People  V.  Brown,  76  Cal.  573.  575,  18  Pac. 
678    (dictum  as   to  extreme  cases). 

122.  extreme  case,  such  as  insanity  of 
Juror,  developing  during  trial,  is  not  made 
out  where  there  was  no  pretense  that 
Juror  was  of  "unsound  mind,"  and  most 
that  can  be  said  of  evidence  is  that  in 
opinion  of  some  physicians  pain  which 
Juror  suffered  from — an  attack  of  pneu- 
monia— ^must  have  prevented  him  from  ex- 
ercising that  "keen  Judgment  or  calm 
deliberation"  which  Juror  ought  to  possess. 
— People  V.  Brown,  76  Cal.  573,  575,  18  Pac. 
678. 

VI.   ERRORS  OP  LAW.   ETC.,    (SUBDI- 
VISION 5). 

12S.     Absence  of  defendant's  attorney,  as 

constituting  fatal  error,  see  People  v.  Trim. 
37  Cal.  274,  276. 

124.     Appellate    court  —  Error*    reviewed 

by. — On  appeal  from  an  order  of  court 
denying  or  granting  motion  for  new  trial 
for  error  of  law  arising  during  course  of 
trial,  appellate  court  is  conflned  to  review 
of  proceedings  within  limits  extending 
from  Joining  of  issue  of  fact  to  rendition  of 
verdict  thereon. — PeopU  v.  Turner,  39  Cal. 
370,  371. 


125.  **Arimlnm  daring  conrae  of  trial**— 
Meanlnir  o'« — ^After  issue  of  fact  Is  Joined 
in  criminal  cases,  every  step  thereafter 
taken  for  purpose  of  determination  of  that 
Issue  in  the  court  where  cause  is  pending, 
up  to  and  including  verdict  upon  such  is- 
sue, must  be  regarded  as  a  step  or  pro- 
ceeding "arising  during  course  of  trial." 
within  meaning  of  p^vision  like  this. 
Hence,  any  substantial  error  of  court  upon 
any  matter  or  question  intervening  be- 
tween Joining  of  issue  of  fact  and  rendi- 
tion of  a  verdict  thereon  is  proper  ground 
for  motion  for  new  trial  under  this  pro- 
vision.— People  T.  Turner,  89  Cal.  870,  371. 

126.  Error  for  not  tpmntlng  continuance 
—Need  of  procarlnar  evidence  of  wltneaacM. 

— As  to  need  of  procuring  evidence  of  wit- 
nesses where  ground  assigned  for  new  trial 
is  error  in  not  granting  continuance  by 
reason  of  absence  of  such  witness,  see  Peo- 
ple V.  De  Lacey,  28  Cal.  590.  591. 

127.  Ezclnalon  of  persona  from  court- 
room.— The  fact  that  a  person  has  been 
guilty  of  misconduct  at  the  preliminary  ex- 
amination of  one  accused  of  murder,  In 
coaching  and  signaling  witnesses  for  the 
prosecution,  is  not  a  valid  ground  for  his 
exclusion  from  the  courtroom  at  the  trial 
of  the  accused  in  the  superior  court;  if  the 
counsel  for  the  defendant  claims  that  such 
person  has  coached  witnesses  for  the  pros- 
ecution, and  that  his  presence  at  the  trial 
will  intimidate  witnesses  for  the  defense, 
then  counsel  should  develop  these  facts  by 
cross-examination  or  independent  proof, 
and  not  rely  on  mere  assertions,  otherwise 
the  court  does  not  abuse. its  discretion  in 
refusing  to  exclude  such  person  from  the 
trial. — People  v.  Ong  Qit,  23  Cal.  App.  148. 
137  Pac.  283. 

128.  Failure  of  Judse  to  accompany  Jury 
durlnir  vlevf^  of  premises  concerned  in  mur- 
der will  authorize  a  new  trial.  It  is  right 
of  defendant  to  have  Judge  accompany  Ju- 
rors.— People  V.  Yut  Ling,  74  Cal.  569.  570. 
16  Pac.  489. 

129.  Intoxicating:  liquors  In  the  Jury- 
room— Use  of. — While  deliberating  upon 
their  verdict,  constitutes  misconduct  per 
se,  and  where  it  is  sufflciently  clear  that 
some  of  Jurors  might  quite  naturally  have 
been  more  or  less  under  influence  of  liquor 
while  deliberating  on  their  verdict,  verdict 
will  be  set  aside. — People  v.  Gray,  61  Cal. 
164,   188,   44   Am.   Rep.    549. 

As  to  misconduct  of  Jury  In  respect  to 
use  of  Intoxicants*  see  pars.  36-50,  this 
note. 

ISO.  Misconduct  of  district  attorney-* 
Wilfulness  of. — Conduct  of  district  attor- 
ney in  use  of  language  and  in  manner  is 
not  sufficient  basis  for  reversing  Judgment; 
and  an  order  denying  new  trial  is  erro- 
neous, where  it  does  not  clearly  appear 
that  action  of  trial  court  in  deciding  that 
such  conduct  has  worked  prejudice  to  de- 
fendant, and  where  it  is  not  shown  that 
such  misconduct  amounted  to   wilful  error 
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persisted  In  for  Illegitimate  purpose. — Peo- 
ple V.  Mayes.  113  Cal.  618,  622,  45  Pac.  860. 
As    to    mfaieoiidiict    of    district    attorney, 
see,  ante,   §  1098  and  note. 


181.  Same— >Erroiieoiui  statemeiit  of  tea- 
tliiMmy  to  Jury  by  conniiel  is  not  an  error 
for  which  a  new  trial  will  be  awarded. — 
People  T.  Barnhart,  59  Cal.  402,  403.  See 
People  y.  Lee  Ah  Yute,  60  Cal.   95,   97. 


Same—- >I]i  argument. — As  to  miscon* 
duct  of  district  attorney  in  argrument  to 
Jury  excepted  to,  affording  grrounds  for 
reversal  and  new  trial,  see  People  y.  Smith, 
121  Cal.  855,  361.  11  Am.  Cr.  Rep.  108,  53 
Pac  802.  See  People  v.  Mitchell,  62  Cal. 
411. 

188.     Same— >In    crowi-ezanilnlBS    'witness. 

— ^Misconduct  of  district  attorney  is  not 
such  extreme  case  as  will  be  erround  for 
reyersingr  Judgment  and  an  order  denying 
new  trial,  where  such  misconduct  consisted 
in  asking  defendant,  on  cross-examination, 
when  witness  in  his  own  behalf,  if  he  had 
been  In  prize-ring,  and  in  offering  in  eyi- 
dence  in  rebuttal  the  record  of  an  investi- 
gation as  to  the  sanity  of  defendant  and 
verdict  of  Jury  pronouncing  him  sane, 
where  testimony  was  in  last  case  ruled 
out  by  court,  and  in  former  was  with- 
drawn by  district  attorney  upon  objection 
by  defendant  and  upon  suggestion  by  court 
that  it  was  not  proper  cross-examination. — 
People  V.  Ward,  105  Cal.  335,  339,  841,  89 
Pac.   88. 

1S4.  Same— >Dlseretfon  of  trial  c^mrt  as 
to  attorney's  conduct. — ^Much  must  be  left 
to  discretion  of  trial  court  In  determining 
whether  an  attorney  oversteps  bound  of 
legal  propriety  in  his  conduct  of  the  trial, 
and  unless  it  clearly  appears  to  contrary, 
Judgment  of  trial  court,  that  his  conduct 
has  wrought  no  prejudice  to  defendant,  will 
not  be  set  aside. — People  v.  Mayes,  113  Cal. 
018.    622.    45   Pac.    860. 

130.  Same^Argnment  and  mlncondnct  of 
coanscL  —  In  a  prosecution  for  obtaining 
money  by  false  pretenses  it  is  misconduct 
warranting  a  reversal  for  the  district  at- 
torney to  repeatedly  ask  tlie  defendant 
questions  insinuating  that  he  is  guilty  of 
immoralities,  over  the  objections  of  the 
defendant  and  the  rulings  of  the  court. — 
People  v.  Tufts,  167  Cal.  266,  139  Pac.  78. 

136.  It  is  prejudicial  misconduct  result- 
ing in  a  miscarriage  of  Justice  within  the 
meaning  of  section  4%  of  article  VI  of  the 
constitution  for  the  special  prosecutor  in 
the  trial  of  a  state  railroad  policeman  for 
the  alleged  murder  of  a  boy  while  beat- 
ing his  way  on  a  train,  to  state  that  the 
prosecution  knew  things  which  were  dis- 
creditable to  the  defendant  (violence  and 
brutality  toward  persons  stealing  rides  on 
trains),  and  which  they  could  prove  by  eye- 
witnesses, but  that  they  were  deterred 
from  doing  so  solely  because  the  proof 
thereof  would  constitute  legal  error,  re- 
quiring a   reversal  in   the  event  of  convic- 


tion.— People   V.   Fleming,  166   Cal.  867,   18C 
Pac.   291. 

137.  It  is  Improper  for  the  special  pros- 
ecutor to  refer  in  the  course  of  argument 
to  a  certain  witness  for  the  prosecution 
as  the  man  "that  the  sleuth  hounds  and 
special  agents  of  the  Southern  Pacific  Com- 
pany tried  to  bribe,  as  shown  by  the 
records  in  this  case,"  the  same  man  "that 
they  offered  the  fare  to  Georgia  or  New 
York,"  the  only  basis  therefor  being  hear- 
say evidence  which  has  been  stricken  out 
by  the  court. — People  v.  Fleming,  166  Gal 
357,   136  Pac.   291. 

138.  A  remark  made  by  the  district  at- 
torney upon  the  answer  given  by  a  witness 
for  the  defendant,  who  had  testified  that 
the  prosecuting  witness  first  struck  the 
defendant,  to  the  question  as  to  why  he 
had  not  so  told  the  prison  gruard,  that  *'that 
is  unfortunate  for  you,"  while  improper,  is 
not  prejudicial  misconduct.  —  People  v. 
Swearingen.   168  Cal.  53,  141   Pac.   822. 

189.  ■  The  district  attorney,  in  a  prosecu- 
tion for  placing  and  attempting  to  explode 
dynamite  with  intent  to  injure  and  terrify 
certain  persons,  goes  outside  the  estab- 
lished path  marked  out  for  prosecuting 
officers  when  he  says:  "But,  gentlemen, 
can  you  turn  this  man  loose  on  the  streets 
of  this  town,  and  go  home,  and  sleep 
quietly  in  your  beds?  You  may  think, 
•Well,  he  won't  come  to  my  place,'  and  he 
may  not;  but  I  hope  to  goodness  if  you  do, 
I  hope  you  will  have  the  experience  with 
him  that  we  had." — People  v.  Warr,  22  Cal. 
App.  663,   186  Pac.  804. 

140.  But  if  the  defendant  fails  to  re- 
quest the  court  to  instruct  the  Jury  to 
disregard  the  language  of  the  prosecutor, 
an  appellate  court  will  not  reverse  the  case 
for  such  misconduct. — People  v.  Warr,  22 
Cal.  App.   663,   136  Pac.   304. 

141.  The  statement  of  the  district  at- 
torney, in  his  argument  to  the  Jury,  that 
the  defendant  was  in  the  habit  of  getting 
burglaries  committed,  and  had  been  con- 
victed of  a  felony,  was  not  prejudicial  if 
a  prior  conviction  of  the  defendant  was 
developed  on  his  cross-examination,  and  the 
court  was  not  requested  to  instruct  the 
Jury  to  disregard  the  remark. — People  y. 
Wing,   28  Cal.   App.  50,   53,   137   Pac.   47,   48. 

142.  Where  the  evidence  in  a  homicide 
case  sliows  that  the  defendant,  while  in- 
toxicated, deliberately  and  without  provo- 
cation, shot  Into  a  crowd,  the  district 
attorney  is  Justified  in  stating  In  his  argu- 
ment to  the  Jury  that  If  there  ever  was  a 
case  in  his  experience  wherein  there  was 
disclosed  an  "abandoned  and  malignant 
heart,"  it  is  the  case  of  this  defendant. — 
People  V.  Stein,  23  Cal.  App.  108,  137  Pao 
271. 

143.  In  a  prosecution  for  abortion,  it  is 
not  misconduct  for  the  district  attorney 
in  his  argument  to  the  Jury  to  state  that 
the  evidence  discloses  that  the  defendant  is 
generally  reputed  to  be  a  professional  abor- 
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tionist,  where  positive  testimony  to  that 
effect  has  been  developed  by  counsel  for 
the  defendant  upon  cross-examination  of 
the  people's  witnesses. — People  v.  Ouar- 
asna,    8   Cal.    App.   120,    137   Pac.    279. 

144,  145.  Misconduct  of  the  district  at- 
torney In  his  arg^ument  to  the  Jury  in 
observiniT  that  he  can  not  gro  fully  Into 
defendant's  story  of  the  case  on  cross- 
examination  because  of  his  very  meagrer 
direct  examination  is  not  prejudicial,  if 
the  court,  upon  objection,  immediately 
directs  the  Jury  to  disregrard  the  comment. 
— People  V.  Mancuso.  28  Cal.  App.  146,  187 
Pac.   278. 

146.  Ordinarily  It  Is  better  practice  to 
correct  an  abuse  occurring:  in  argument 
to  the  Jury  at  the  moment  of  its  occur- 
rence, but  it  was  not  prejudicial  error  in 
this  prosecution  for  homicide  for  the  court 
to  refuse  to  entertain  further  exceptions 
while  the  argrument  of  the  district  attor- 
ney was  in  prog^ress,  and  direct  counsel 
for  the  defendant  to  note,  and  assifipn  as 
misconduct  any  remark  which  they  deemed 
objectionable  and  prejudicial  at  the  close 
of  the  argrument;  counsel  complying  with 
the  ruling:,  and  the  court  then  admonish- 
ing^ the  Jury,  at  the  close  of  the  argrument, 
that  "the  argruments  of  counsel  are  of  value 
to  you  in  your  deliberations  only  in  so  far 
as  they  are  based  upon  the  testimony  that 
has  been  griven  to  you  by  the  witnesses 
upon  the  stand.  Any  outside  matters  that 
may  have  been  broug:ht  into  the  case  by 
counsel  or  any  of  them  have  no  bearing:, 
and  should  have  no  weight  with  you."^ 
People  V.  Ong:  Git,  28  Cal.  App.  148,  137 
Pac.   283. 

147.  Where  a  district  attorney  by  his 
conduct  surrounds  a  case  with  an  at- 
mosphere of  adverse  comment,  remark  and 
running:  argument  throughout  a  trial,  or 
takes  unfair  advantagre  of  the  defendant 
by  intimating:  to  the  Jury  some  thing:  that 
is  either  not  true  or  not  capable  of  being: 
proved  in  the  manner  attempted,  such  mis- 
conduct may  become  such  serious  error  that 
it  may  be  presumed  to  have  caused  preju- 
dice aE:ainst  the  defendant,  and  to  have 
prevented  him  from  having:  a  fair  trial. 
But  an  isolated  and  comparatively  unim- 
portant imprudence  in  conduct,  such  as 
smillngr  incredulously  at  the  testimony  of 
the  defendant  concerning:  his  allegred  ill- 
treatment  while  under  arrest,  has  no  such 
consequences. — People  v.  Smith,  28  Cal.  App. 
382,    138    Pac.    107. 

148.  There  is  no  presumption  that  mis- 
conduct of  the  district  attorney  will  prevail 
with  the  Jury  to  the  detriment  of  a  de- 
fendant in  the  face  of  an  admonitory 
chargre  to  disregard  the  same;  but,  to  the 
contrary,  the  presumption  is  ordinarily  that 
the  Jury  will  heed  the  charge  of  the  court. 
The  present  case  discloses  that  the  harm 
resulting  from  the  mere  asking:  by  the  dis- 
trict attorney  of  the  questions  complained 
of  was  in  some  Instances  minimized  by  the 
answers   of   the   witnesses,   and   in   the   re- 


maining: instances  counterbalanced  by  com- 
petent testimony;  and  upon  the  whole  much 
harm  was  ultimately  undone  by  the  trial 
court's  admonition  and  charg:e  to  the  Jury 
to  dlsreg:ard  the  matters  irreg:ularly  sugr- 
grested,  and  be  g:uided  in  arriving  at  a 
verdict  solely  by  the  evidence  rightfully 
received. — People  v.  Ho  Kim  You  (People 
V.  Chew  Bock  Hue),  24  Cal.  App.  461.  141 
Pac.    950. 

149.  Althoug:h  the  district  attorney,  In 
his  argniment  to  the  Jury.  Is  emphatic  In 
his  denunciation  of  the  defendant,  this  is 
not  prejudicial  where  he  calls  attention 
to  the  testimony  from  which  his  inferences 
are  drawn,  and  the  court  at  one  Juncture 
instructs  the  Jury  directly  that  certain  in- 
ferences drawn  by  the  prosecutor  are  too 
broad  and  not  to  be  considered,  whereupon 
a  portion  of  the  objectionable  remarks  is 
withdrawn. — People  y.  Rader,  24  Cal.  App. 
477,  141  Pac.  958. 

150.  Where  the  conduct  of  the  district 
attorney  is  such  that  it  may  well  create 
in  the  minds  of  the  Jurors  an  impression 
that  the  defendant  is  trying:  *to  conceal 
his  identity,  that  he  has  been  convicted 
of  an  assault  with  a  deadly  weapon,  that 
he  has  committed  perjury  in  denying:  that 
he  has  been  convicted  of  a  felony,  and 
that  his  counsel  is  not  acting:  in  g:ood  faith 
in  interposing:  his  objections,  but  trifling 
with  the  court,  a  new  trial  should  be 
grranted,  althoug:h  the  evidence  is  sufficient 
to  sustain  the  verdict  of  gruilty. — People  v. 
McGee^   24   Cal.   App.   568,   141   Pac.   1055. 

151.  Althoug:h  certain  remarks  of  the 
special  prosecutor  In  his  address  to  the 
Jury  may  be  unwarranted  and  hlg:hly  repre- 
hensible, yet  in  view  of  the  evidence  in 
this  case  bearing  upon  the  defendant's 
guilt,  it  can  not  be  said  that  the  miscon- 
duct caused  a  miscarriage  of  Justice. — 
People  T.  Bowman,  24  Cal.  App.  781,  142 
Pac.   495. 

152.  Remarks  of  the  district  attorney  in 
his  argument  to  the  Jury,  indicating  that 
the  defendant  has  committed  arson,  do  not 
Justify  a  reversal  of  the  Judgment  of  con- 
viction, if  the  evidence  establishes  his  guilt. 
— People  V.  Panagolt,  25  Cal.  App.  168,  143 
Pac.  70. 

153.  It  is  the  duty  of  counsel  for  the 
defendant,  when  the  district  attorney  in- 
dulges in  improper  remarks  during  his 
argument,  to  call  the  attention  of  the 
court  thereto  then  and  there,  so  that  the 
court  may  advise  the  Jury  to  disregard 
them;  it  is  too  late  to  raise  the  question 
for  the  first  time  on  appeal. — People  v. 
Panagolt,    26  Cal.    App.    158,   148    Pac.    70. 

154.  It  is  misconduct,  but  not  such  as 
to  require  a  reversal  of  the  Judgment  of 
conviction,  for  the  district  attorney,  in  his 
argument  to  the  Jury,  to  remind  them  of 
a  fact  which  the  court  in  effect  has  pre- 
viously told  them  they  must  not  consider 
and  thereby  seek  to  influence  them  by  an 
unworthy  appeal  to  class  prejudice. — People 
V.  Parrish,  25  Cal.  App.  S14,  143  Pac.  54  6. 
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156.  A  public  prosecutor  represents  all 
the  people*  of  whom  eyery  person  accused 
of  violatlniT  public  law  Is  none  the  less 
one  because  he  Is  so  accused.  He  repre- 
sents the  majesty  of  the  law,  which  stands 
for  the  protection  of  every  citizen  against 
the  talcing:  of  his  life,  his  liberty  or  his 
property  without  its  due  process — the  law 
which  condemns  rather  than  commands  the 
conviction  of  a  person  of  a  public  offense 
upon  insufficient  evidence  or  by  unfair 
means.  That  official  should  always  do  his 
sworn  duty,  of  course,  but  he  should  al- 
ways do  it  fairly  and  Justly,  and  not  permit 
the  grreat  power  with  which  he  is  clothed 
to  be  converted  into  an  instrument  of 
persecution.  He  should,  as  indeed  any 
lawyer  should,  in  his  address  to  a  Jury, 
remain  strictly  within  the  record  and  not 
attempt  to  evolve  any  theory  or  to  import 
into  the  case  any  features  not  fairly  and 
reasonably  Justified  by  the  proofs. — People 
v.  Hail,   26  Cal.   App.   S42,  148  Pac.   SOS. 

156.  The  question  of  the  n^sconduct  of 
the  district  attorney  may  be  reviewed  on 
an  appeal  from  the  Judgrment,  notwlth- 
standingr  the  absence  of  any  rulingr  of  the 
trial  court  in  reference  thereto,  where  ob- 
jection is  made  by  the  attorney  for  the 
defendant  and  the  trial  court  refuses  to 
take  any  heed  thereof,  and  exception  to 
such  misconduct  is  reserved  and  presented 
by  a  proper  record  on  the  appeal. — People 
V.  Hall,  26  Cal.  App.  342,  148  Pac.  SOS. 

167.  The  district  attorney  in  his  argu- 
ment to  the  Jury  should  remain  strictly 
within  the  record,  and  not  attempt  to 
evolve  any  theory  or  to  import  into  the 
case  any  features  not  fairly  and  reason- 
ably Justified  by  the  proofs.  —  People  y. 
Hail,   26   Cal.    App.    842,    148    Pac.    SOS. 

168.  Where  in  a  prosecution  for  murder 
there  Is  a  manifest  paucity  of  evidence 
tending:  to  establish  the  gruilt  of  the  de- 
fendant, it  is  prejudicial  error  for  the  dis- 
trict attorney  to  state  in  his  argrument  to 
the  Jurors  that  in  the  event  of  their  acquit- 
tlngr  the  defendant,  they  will  be  afraid  to 
go  out  upon  the  public  street  and  meet 
their  fellowmen. — People  v.  Hail,  26  Cal. 
App.   842,   148   Pac.    803. 

159.  Allegred  misconduct  of  the  district 
attorney  In  this  case  was  not  prejudicial 
to  the  defendant. — People  v.  Amadio,  26 
Cal.  App.  729,  146  Pac.  161. 

160.  The  district  attorney  is  entitled  in 
his  argrument  to  the  Jury  to  make  any 
deduction  from  the  evidence  and  to  draw 
any  inference  from  the  testimony  that  in 
his  Judgment  is  logrical,  even  though  his 
comment  upon  the  conduct  and  character 
of  the  defendant  may  be  harsh;  and  It  is 
the  general  rule  that  even  though  miscon- 
duct of  the  district  attorney  be  conceded, 
in  the  absence  of  a  request  to  the  court 
to  admonish  the  Jury  to  pay  no  heed  to  It, 
complaint  of  the  same  will  not  be  heard 
in  the  appellate  court. — People  v.  Vaughn, 
26  Cal.  App.   736,  147   Pac.   116. 


111.  It  is  held  in  this  case  that  the 
record  does  not  disclose  any  misconduct  on 
the  part  of  the  district  attorney  in  his 
argrument,  and  that  there  was  no  error  in 
refusing  or  giving  instructions  to  the  Jury. 
— People  V.  Peery,  26  Cal.  App.  143,  146 
Pac.  44. 

162.  No  prejudicial  error  is  committed 
in  permitting  the  district  attorney  on 
cross-examination  of  the  defendant  to  in- 
terrogate the  witness  as  to  alleged  incon- 
sistent statements  made  by  him  in  a 
proceeding  In  the  county  Jail,  which  were 
taken  down  in  shorthand  and  transcribed, 
by  reading  from  the  transcript  thereof, 
without  first  showing*  it  to  the  witness, 
where  there  is  no  claim  that  the  district 
attorney  did  not  correctly  read  the  tran- 
script or  that  he  refused  the  defendant's 
counsel  an  opportunity  to  inspect  it  or 
that  the  right  of  cross-examination  in  ref- 
erence to  it  was  at  all  abridged. — People 
V.  Talman,  26  Cal.  App.  848,   146  Pac.  1068. 

168.  The  contention  in  this  prosecution 
for  larceny  that  the  district  attorney  was 
guilty  of  misconduct  in  his  address  to  the 
Jury  is  without  merit — People  v.  Talman, 
26   Gal.  App.    848,   146   Pac.   1068. 

164.  Misconduct  on  the  part  of  the  dis- 
trict attorney  in  his  address  to  the  Jury 
in  referring  to  excluded  evidence  of  the 
good  character  of  the  deceased  for  peace 
and  quiet  is  not  prejudicial,  where  the 
Jury  is  admonished  not  to  consider  such 
statement. — People  v.  Clapp,  26  Cal.  App. 
628,   147   Pac.    469. 

166.  For  a  district  attorney  to  make  a 
misstatement  of  evidence  Is  not  in  Itself 
reversible  error. — People  v.  Davis,  26  Cal. 
App.    628,    147    Pac.    1186. 

166.  In  a  prosecution  for  rape  upon  a 
female  under  the  age  of  consent,  it  is 
not  prejudicial  misconduct  for  the  district 
attorney  to  declare  in  his  opening  state- 
ment to  the  Jury  that  he  would  prove  cer- 
tain acts  of  actual  force  and  violence  on 
the  part  of  the  defendant  in  the  accom- 
plishment of  the  act,  since  such  officer 
had  the  right  to  show  the  circumstances 
under  which  the  crime  was  committed. — 
People  V.  Clayberg,  26  Cal.  App.  614,  147 
Pac.   994. 

167.  Misconduct  on  the  part  of  the  dis- 
trict attorney  in  his  argument  to  the  Jury 
in  making  reference  to  an  assault  of  the 
same  general  character  as  that  charged 
against  the  defendant  which  was  made  by 
another  party  upon  another  female  on  a 
previous  occasion  in  the  same  county,  and 
calling  attention  to  fact  that  the  assailant 
"is  now  doing  time  in  San  Quentin  for 
that  crime,"  Is  not  prejudicial,  where  such 
remarks  were  withdrawn  upon  objection 
made,  and  the  Jury  promptly  instructed 
to  disregard  them. — People  v.  Clayberg,  26 
Cal.    App.    614.    147    Pac.    994. 

168.  An  instruction  requested  by  the 
defendant  explaining  the  law  as  it  is  de- 
clared   In    section    264    and    subdivision    1 
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of  section  261  of  the  Penal  Code,  relating: 
to  the  power  vested  In  Juries  to  determine 
the  nature  and  extent  of  the  punishment, 
where  the  prosecution  is  based  upon  such 
subdivision,  and  declaring:  that  it  Is  their 
duty  to  consider  all  the  circumstances  of 
the  case  with  a  view  to  a  Just  determina- 
tion of  which  mode  of  punishment  author- 
ized by  section  261  "will  best  conserve 
the  Interest  of  society  and  the  interest 
of  the  defendant."  and  that  the  policy 
of  the  law  is  opposed  to  the  infliction  of 
"unusual  or  severe  punishment,"  is  prop- 
erly refused. — People  v.  Claybergr,  26  Cal. 
App.   614,   147   Pac.   994. 

169.  Misconduct  on  the  part  of  the  dis- 
trict attorney  in  his  argument  in  misquot- 
ing- testimony  in  one  Instance  Is  not 
prejudicial,  where  the  court  in  its  general 
Instructions  to  the  Jury  informed  them  that 
the  opinions  of  counsel  are  not  to  be  con- 
sidered nor  any  statements  of  fact  made  by 
them. — People  v.  Davis,  26  Cal.  App.  647,  147 
Pac.  1184. 

170.  The  promise  of  the  district  attor- 
ney In  his  opening  statement  to  prove 
things  which  he  failed  to  support  by  evi- 
dence is  not  reversible  error. — People  v. 
Davis,   26  CaL   App.   647,   147   Pac.   1185. 

171.  It  is  not  prejudicial  misconduct.  In 
a  prosecution  for  selling  Intoxicants  in 
no-license  territory,  for  the  district  at- 
torney In  his  argument  to  the  Jury  to 
make  reference  to  certain  things  which 
were  seen  by  the  Jury  on  their  visit  to 
the  premises  where  the  liquor  was  alleged 
to  have  been  sold  and  dispensed. — People 
V.  Sue  Chung  Kee,  20  Cal.  App.  Dec.  435, 
148    Pac.    529. 

172.  It  is  held  herein  that  the  miscon- 
duct -of  the  district  attorney  In  the  cross- 
examination  of  the  defendant  can  not  be 
said,  upon  a  consideration  of  the  whole 
record,  to  have  been  such  as  contributed 
materially  to  the  verdict. — People  v.  Kll- 
foll.   20  Cal.   App.   Dec.    608,   148   Pac.    812. 

173.  On  the  trial  of  an  indictment 
charging  obtaining  money  under  false  pre- 
tenses, It  Is  reversible  misconduct  for  the 
district  attorney,  over  objections,  to  re- 
peatedly ask  defendant  questions  Insinuat- 
ing that  he  was  a  moral  pervert  and  guilty 
of  gross  Immorality.— People  v.  Tufts.  167 
Cal.    266,    139    Pac.   78. 

174.  Same — ^Diity  and  province  off  dla- 
trict  attorney. — The  function  of  a  district 
attorney  is  largely  Judicial,  and  he  owes 
to  the  defendant  as  solemn  a  duty  of  fair- 
ness as  he  Is  bound  to  give  to  the  state 
full  measure  of  earnestness  and  fervor  in 
the  performance  of  his  official  obligations. 
—People  V.  Tufts,  167  Cal.  66,  139  Pac.  78. 

176.  Same— Improper  qaestlona  naked  by 
district  attorney.  —  Judgment  will  be  re- 
versed and  new  trial  ordered  for  miscon- 
duct of  prosecuting  attorney,  where  he 
asks  defendant  questions  which  are  wholly 
inadmissible  and  wrong,  and  where  ques- 
tions   are    asked    without    expectation    of 


answers,  and  where  clear  purpose  is  to 
prejudice  Jury  against  defendant  In  vital 
matter  by  mere  asking  of  questions.  This 
view  must  be  taken,  although  objections 
to  questions  were  sustained,  unless  it  ap- 
pears that  questions  could  not  have  Influ- 
enced verdict. — People  v.  Wells,  100  Cal. 
459,    463,    34    Pac.    1078. 


176.  Same— ^penins  atatement  of 
trict  attorney. — District  attorney  In  murder 
case,  referring  ^  In  opening  statement  to 
course  taken  by  prisoner  in  his  travels, 
as  well  as  to  likelihood,  at  that  time,  of 
his  arrest  for  a  prior  crime,  for  purpose 
of  showing  Improbability  of  defendant's 
conduct  in  traveling  toward  arresting  ofll- 
cers.  held  not  to  constitute  misconduct, 
where  it  is  not  even  clearly  apparent  that 
his  position  as  to  admissibility  of  such 
evidence  was  wrong  in  law,  and  where 
there  is  no  such  wrong  In  his  conduct  as 
to  Justify  conclusion  that  he  was  acting 
In  bad  faith  In  making  such  statements.— 
People  V.  ^arcey,  121  Cal.  1,  4,  6,  41 
L.    H.    A.    157,    53    Pac.    859. 

177.  MlMcondnct  of  connacl  or  eonrt— .* 
An  to  In  seneml. — New  trial  will  not  be 
ordered  for  misconduct  consisting  In  vari- 
ous statements  made  by  counsel  and  Judge 
in  presence  of  Jury,  and  in  asking  im- 
proper questions  of  witnesses  by  counsel 
for  people,  where  there  is  no  wilful  error 
persisted  In  for  an  illegitimate  purpose, 
and  where  such  course  of  proceedings  Is 
not  so  extreme  as  to  work  prejudice  to 
prisoner  and  militate  against  Justice  and 
fair  and  orderly  character  of  Judicial  pro- 
ceedings in  criminal  cases. — People  v. 
Wong  Chuey.  117  Cal.  624,  630,  49  Pac.  883. 

178.  SllaceniSnct    off   court— In    seneml. — 

A  claim  of  misconduct  will  not  ordinarily 
be  considered  on  appeal,  unless  the  com- 
plaining party  has  promptly  called  the 
attention  of  the  court  thereto. — People  v. 
MacDonald,    167    Cal.    545.    140    Pac.    256. 

170.  Same — Unreasonably  arbitrary  in 
rallnira. — ^The  fact  that  the  court,  through- 
out a  criminal  trial,  was  hasty,  unreason- 
ably arbitrary,  and  humiliating  to  counsel 
for  the  defendant,  does  not,  standing  alone, 
require  a  reversal. — People  v.  Costa.  24 
Cal.   App.   739,   142   Pac.   510. 

180.  While  the  trial  court  In  this  case 
might  have  expressed  its  rulings  .in  a 
manner  indicative  of  less  impatience  and 
less  calculated  to  affect  the  sensibilities 
of  the  defendant's  counsel,  it  can  not  be 
said,  in  the  absence  of  prejudicial  error, 
that  this  alone  was  sufficient  to  prejudice 
the  rights  of  defendant.  Such  action  on 
the  part  of  the  court  merely  accentuates 
prejudicial  error  exhibited  by  the  record. — 
People  V.  Svendsen,  25  Cal.  App.  1,  142 
Pac.    861. 

181.  Same — ^Refference  io  witneso.— -Mis- 
conduct on  the  part  of  the  court  In  making 
reference  to  a  witness  which  might  be 
taken  as  indicating  that  weight  was  to 
be  given  thereto  Is  cured  where  upon  objec- 
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tion  the  Jury  Is  told  to  disregard  the  same. 
— People  V.  Valenzuela,  26  Cal.  App.  418, 
147   Pac.   97. 

1S2.  S«mc  Renmrim  of  cviirt. — ^A  state- 
ment by  the  court  to  counsel  for  the 
defendant,  "I  am  groing^  to  rule  in  your 
favor  if  you  have  sense  enougrh  to  be 
quiet/'  was  not  prejudicial  error.  The 
matter  of  the  interchang^e  of  courtesies 
between  the  Judere  on  the  bench  and  coun- 
sel at  the  bar  has  been  said  never  to 
come  within  purview  of  a  proper  ^ubject 
for  review,  unless  it  appears  reasonably 
certain  that  the  Jury  has  been  affected 
in  a  way  prejudicial  to  the  rigrhts  of  the 
defendant. — People  v.  Cramley,  23  Cal.  App. 
340,   138    Pac.    123.  « 

183.  Under  a  system  of  law  which  pro- 
hibits Judg^es  from  chargingr  Juries  with 
respect  to  matters  of  fact,  and  which  grives 
to  the  Jury  the  exclusive  power  to  deter- 
mine the  facts,  a  trial  Judgre  should  use  the 
greatest  care  to  avoid,  in  the  presence  of 
the  Jury,  any  utterance  which  may  be  con- 
strued as  an  intimation  of  his  opinion  on 
the  issues  of  fact  which  are  to  be  deter- 
mined by  the  Jury. — People  v.  MacDonald. 
167    Cal.    645,    140   Pac.    256. 

184.  Same-— EULamlnatlOB  of  Jurors  and 
wltnessea  by  Jadse.  —  A  trial  Judgre  may 
properly  pursue  the  examination  of  wit- 
nesses beyond  the  distance  grone  upon  their 
direct  and  cross-examination,  with  a  view 
to  elucidating*  facts  touched  upon  but  not 
fully  brought  out  by  questions  of  the  re- 
spective counsel. — People  v.  Hunt,  26  Cal. 
App.    514,    147    Pac.    476. 

185.  A  trial  Judge  may  properly  ask 
questions  of  Jurors  upon  their  voir  dire 
as  to  their  qualifications. — People  v. 
Huntt   26  Cal.   App.   514,    147    Pac.    476. 

186.  Where  a  trial  Judge,  in  instructing 
the  Jury,  emphatically  disclaims  any  lean- 
ing upon  his  part  in  favor  of  or  against 
either  side,  error  on  his  part,  if  any,  in 
'examining  Jurors  and  witnesses,  is  harm- 
less.— People  V.  Hunt,  26  Cal.  App.  514,  147 
Pac.   476. 

187.  Saaie— Ordering  wltnean  lato  ens- 
tody. — The  defendant  in  a  burglary  case 
can  not  complain  on  appeal  of  the  action 
of  the  trial  court  in  ordering,  in  the  pres- 
ence of  the  Jury,  one  of  his  witnesses  into 
custody  on  a  pending  misdemeanor  charge, 
thus  discrediting  the  witness,  if  the  defend- 
ant did  not  call  such  person  as  a  witness, 
nor  assign  the  action  of  the  court  as  mis- 
conduct.— People  V.  Wing,  23  Cal.  App.  60, 
53,  137  Pac.  47,   48. 

188.  Mlaeondnet  of  sherllf. — Conduct  of 
sheriff  is  sufficient  irregularity  to  author- 
ise new  trial,  where  he  hoped  to  obtain 
reward  offered  for  conviction  of  defendants, 
and  during  trial,  and  while  Jury  was  in 
his  charge,  conducted  Jury-men  on  at  least 
two  occasions  to  public  saloons  in  town 
and  furnished  them  liquors  at  his  own 
expense.  This  manifest  irregularity  is  not 
counterbalanced   by   fact   that  Jury-men   on 


one  occasion  were  "treated"  by  one  of 
their  own  number  and  on  another  occa- 
sion by  one  of  attorneys  for  defendant.— 
People  V.  Myers,  70  Cal.  582,  584,  12  Pac.  719. 

189.  Surprise  In  receiving  testimony  of 
witnesses. — A  new  trial  should  not  be 
granted  for  denial  of  continuance,  asked 
on  basis  of  surprise  in  testimony  of  wit- 
nesses, where  defendant  does  not  show, 
either  in  his  affidavit  of  surprise  on  the 
motion  for  continuance,  or  in  his  proceed- 
ing on  motion  for  new  trial,  that  testimony 
of  witnesses  introduced  against  his  objec- 
tion was  not  true,  or  that  he  could  have 
obviated  it  by  other  testimony  If  continu- 
ance had  been  granted  or  new  trial  had.~- 
People  y.  Jocelyn,   29  Cal.   662,   564. 

190.  Same — ^Witness  not  named  In  In- 
dictment —  AAdnvit     nhowlng      snrprlse.  — ' 

There  is  no  such  error  or  irregularity  aa 
entitles  defendant  to  new  trial,  where  his 
application  for  continuance  at  trial  on 
ground  that  a  witness  was  allowed  to  tes-* 
tify  whose  name  was  not  Inserted  at  foot 
of  indictment  or  indorsed  thereon  was  not 
supported  by  any  affidavit  or  other  evi- 
dence or  showing  of  surprise. — People  v. 
Symonds,  22  CaL  348,  349,  353.  354,  355-856. 

101.     Same— -Bzclnsion      of      testimony.— 

On  motion  for  new  trial  on  ground  of 
exclusion  of  testimony,  an  affidavit  by  the 
counsel  in  charge  of  the  trial  should  be 
tendered  by  the  defendant,  by  which  such 
defendant  could,  as  he  alleges,  establish 
fact  that  such  counsel  was  surprised  by 
such  exclusion  of  testimony  and  had  an- 
other witness  to  prove  point  in  contro- 
versy, who  is  not  now  within  reach  of 
court,  or  defendant  should  show  some  rea- 
son why  such  affidavit  could  not  be  ob- 
tained.— People  V.  Bealoba.  17  Cal.  389,  400. 

VII.     VERDICT   CONTRARY   TO   LAW    OR 
EVIDENCE    (SUBDIVISION   6). 

102.  Discretion  of  trial  court — Appellate 
court  rule  an  to. — Above  subdivision  author- 
izes court  to  grant  new  trial  when  verdict 
is  contrary  to  law  or  evidence.  And  when- 
ever trial  court  is  of  opinion  that  evidence 
upon  which  conviction  was  had  was  insuf- 
ficient to  Justify  verdict,  it  is  its  duty  to 
grant  new  trial,  and  its  action  in  this 
respect  will  not  be  reversed  In  appellate 
court  until  it  shall  be  shown  that  there 
was  manifest  abuse  of  its  discretion. — Peo- 
ple V.  Flood,  102  Cal.  330,  833.  36  Pac.  663. 
See  People  v.  Baker,  39  Cal.  686,  687;  People 
V.  Hotz,  73  Cal.  241.  242.  14  Pac.  856;  People 
V.  Lum  Yit,  83  Cal.  130,  184,  23  Pac.  228; 
People  V.  Knutte,  111  Cal.  453,  456,  44  Pac. 
166;  People  v.  Tapla,  131  Cal.  647,  650,  63 
Pac.    1001. 

IfM.     Sam«— Construction     of    subdlvinion 

•• — "In  the  determination  of  a  motion  for 
a  new  trial,  the  verdict  should  be  set 
aside  if,  in  the  opinion  of  the  trial  court, 
it  is  not  supported  by  sufficient  evidence; 
and  this  is  equally  true  whether  there  be 
an  absence  of  evidence  or  that  the  evidence 
received,  in  the  individual  Judgment  of  tho 
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trial  jud^e,  is  lacking  in  probative  force 
to  establish  the  proposition  of  fact  to 
which  it  is  addressed.  This  is  the  mean- 
iner  of  the  terms  'insufficiency  of  evidence* 
<C.  C.  P.,  S  667,  subd.  6)  and  *  .  .  .  contrary 
to  .  .  .  evidence'  (Pen.  Code,  S  1181,  subd. 
6)."— Estate  of  Bainbridere,  169  Cal.  166. 
146   Pac.   427. 

194.  Same  —  Actios  of  trial  court  la 
srantlns  aew  trial  will  not  be  reversed,  un- 
less its  discretion  in  this  respect  has  been 
abused,  whether  this  be  only  spround  upon 
which  motion  Is  made  or  one  of  several 
statutory  srrounds. — People  v.  Flood,  102 
Cal.    330.    332,    86    Pac.    663. 

196w  Same— <riilaeae  aiarder  caac*— Cob- 
Mleiing  aad  perjured    teatiaiOBy. — It  is   not 

an  abuse  of  discretion  to  grrant  new  trial 
where  Chinese  defendant  was  convicted  of 
murder  and  evidence  was  quite  conflicting 
and  case  abounded  in  perjury,  as  do  other 
Chinese  murder  cases,  and  it  was  hard  to 
explain  and  difficult  to  lay  bare  any  proof, 
as  in  like  cases  where  murder  is  of  an 
Impersonal  character.  In  sense  of  being 
totally  devoid  of  all  personal  spite  or  in- 
dividual motive,  and  being  promoted  prob- 
ably by  one  of  tong  or  society  feuds. — 
People  V.  Chew  Wing  Qow,  120  Cal.  298, 
300.    52   Pac.    657. 

1941.  Same— 4;oart  mast  be  aatlafled  off 
irvllt  establlahed. — It  can.  of  course,  make 
no  difference  in  exercise  of  discretionary 
power  of  court  to  grant  new  trial  upon 
ground  alone,  or  in  conjunction  with  other 
grounds,  of  insufficiency  of  evidence  to 
sustain  verdict,  that  evidence  In  case  was 
wholly  that  of  prosecution,  and  stands 
without  conflict,  in  sense,  at  least,  that  it 
is  not  controverted  by  evidence  on  behalf 
of  defendant.  Same  duty  rests  upon  Judge 
in  such  case  as  where  evidence  is  conflict- 
ing to  satisfy  himself  that  guilt  has  been 
established;  and  notwithstanding  evidence 
may  be  all  one  way.  he  is  not  required 
to  believe  it. — People  v.  Knutte,  111  Cal. 
453,    465,    44   Pac.   166. 

197.  DlacretioB  off  court  Bot  arbitrary. 
•—Discretion  of  trial  court  in  granting  new 
trial  upon  ground,  either  alone  or  in  con- 
Junction  with  other  grounds,  of  insuffi- 
ciency of  evidence  to  sustain  verdict,  is  not 
arbitrary,  but,  like  any  other  Judicial  func- 
tion, is  to  be  exercised  under  sanction  of 
Judicial  oath.  The  strong  presumption  be- 
ing always  that  it  was  so  exercised.  It  will 
require  in  any  case  very  clear  showing  to 
contrary  to  overcome  such  presumption 
and  enable  appellate  court  to  say  that 
power  of  court  in  that  respect  was  abused. 
— People  V.  Knutte.  Ill  Cal.  453,  456,  44 
Pac.  166. 

198.  Same— Aaaault  wltb  deadly  weapoa. 
^-On  indictment  and  conviction  for  assault 
with  deadly  weapon,  order  granting  new 
trial  on  ground  that  verdict  was  contrary 
to  evidence,  held  addressed  to  sound  dis- 
cretion of  court,  and  not  disturbed,  where 
no  abuse  of  discretion  appears. — People  v. 
Hotz,   73  Cal.   241,   242,   11   Pac.   866. 


199.  Evldeace    moat   sBatafa   verdict. — In 

criminal  case,  trial  Judge  must  be  satisfied 
that  evidence,  as  whole,  was  sufficient  to 
sustain  verdict.  If  he  is  not.  it  is  not 
only  proper  exercise  of  legal  discretion,  but 
it  is  his  duty  to  grant  new  trial. — People 
V.  Lum  Yit  88  Cal.  130.  134,  23  Pac.  228. 
See  People  v.  Knutte,  111  Cal.  468,  466.  44 
Pac.    166. 

200.  PrepoBderaace  of  CTldeace — ^Rule  lu 
appellate  court.  —  It  is  well-settled  rule. 
sustainiBd  by  an  unbroken  current  of  deci- 
sions of  supreme  court  of  California,  begin- 
ning with  its  organisation,  that  such  court 
will  not  deal  with  question  of  mere  pre- 
ponderance of  evidence.  —  People  v.  Ash- 
nauer,  47  X^slI.  98,  101.  See  People  v.  Tapia, 
131    Cal.    647,    650,    63    Pac.    1001. 

aoi.  Same— CoBlllct  of  evldeace. — ^Under 
well-established  rules,  where  there  is 
simply  conflict  of  evidence  on  question, 
appellate  court  will  not  interfere  with  the 
verdict  of  Jury  thereon,  or  determination 
in  regard  thereto  of  trial  Judge  on  motion 
for  new  trial  on  ground  there  is  not  suf- 
ficient evidence  to  support  verdict. — People 
v.  Buckley.  143  Cal.  376,  379,  77  Pac  169. 

202.  Same — ^Wbea  laterferenee  with  ver- 
dict Justified. — ^To  Justify  interference  with 
verdict  of  Jury  in  criminal  case,  there  must 
be  clear  case  in  which  there  is  absence  of 
evidence  against  prisoner  or  decided  pre- 
ponderance of  evidence  in  his  favor.-— Peo- 
ple  V.   Ah  Loy.   10  Cal.   301. 

208.  Same— PrepoBderaace  of  evldeace  1b 
defeadaafa  favor.— It  is  well-established 
and  recognized  rule  that  defendant  may 
move  for  new  trial  on  the  ground  of  tho 
preponderance  of  the  evidence  in  his  favor 
upon  some  issue  which  is  material  for  pros- 
ecution to  establish,  and  that  court  below, 
if  of.  opinion  that  there  is  such  prepon- 
derance, should  set  aside  verdict. — People 
V.  Ashnauer,  47  Cal.  98,  100.  See  People 
V.   Tapia,   131   Cal.   647,    660,    63   Pac.   1001. 

204.  Review  where  aew  trial  vni>ted  oa 
thia  irrouad  oaly. — Rule  that  all  grounds 
upon  which  motion  for  new  trial  is  made 
will  be  reviewed  on  appeal,  although  such 
motion  is  expressly  granted  upon  one 
ground  only,  has  limitation  in  cases  where 
one  of  grounds  upon  which  new  trial  is 
asked  Is  Insufficiency  of  the  evidence  to 
Justify  verdict  or  declcion.  If  in  such  case 
trial  court,  in  its  order  granting  new  trial, 
excludes  this  as  ground  of  Its  action  by 
direct  language,  and  record  shows  that 
there  was  conflict  of  evidence,  appellate 
court  will  accept  conclusion  of  trial  court 
and  not  re-examine  evidence.  This  will  be 
done  upon  same  principles  that  cause  ap- 
pellate court  to  affirm  an  order  granting 
or  denying  new  trial  upon  that  ground. — 
People  V.  Flood,  102  Cal.  330,  332,  36  Pac. 
663,  adopting  doctrine  of  KaufTman  v. 
Maier,  94  Cal.  269,  277,  18  L.  R.  A.  124.  29 
Pac.    481. 

20B.     Record      nllcBt     aa     to      evldeace*-^ 

Where   this   is   one  of  grounds  for  movinfl 
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for  new  trial,  and  an  appeal  Is  taken  by 
people  from  order  g^rantingr  new  trial, 
record  must  show  what  was  evidence  grlven 
on  trial,  and  If  such  record  is  entirely 
silent  on  subject,  it  Is  obvious  that  appel- 
late court  has  no  means  of  considering 
question  of  sufficiency  or  insufficiency  of 
evidence  or  of  determining:  propriety  of 
action  of  court  below  in  setting:  aside 
verdict  on  that  grround. — People  v.  Mc- 
Auslan,   43   Cal.    66,   56. 

2ML  Speclfylnir  Inavflllclencr— Not  neces- 
sary on  hearlns  of  motion. — Where  motion 
for  new  trial  in  criminal  case  is  made  on 
ground  that  verdict  is  contrary  to  evi- 
dence, defendant  is  not  required,  as  in  civil 
cases,  to  specify  respect  in  which  evidence 
is  insufficient;  and  consequently  on  hearing 
of  motion  he  may  rely  on  point  that  evi- 
dence is  insufficient  to  prove  any  one  of 
facts  in  issue. — People  v.  Fisher,  61  Cal. 
319,   321. 

207.  Verdict — ^Dnty  of  court  to  net  aside, 
vrhcn  arises. — ^Whlle  it  is  exclusive  province 
of  jury  to  find  facts,  it  is  nevertheless  one 
of  most  important  requirements  of  trial 
Judgre  to  see  to  it  that  this  function  of 
Jury  is  intelligrently  and  Justly  exercised. 
In  this  respect,  while  he  can  not  compe- 
tently Interfere  with  or  control  Jury  in  pass- 
ingr  upon  evidence,  he  nevertheless  exer- 
cises very  salutary  supervisory  power  over 
their  verdict  In  exercise  of  that  power 
he  should  always  satisfy  himself  that  evi- 
dence as  a  whole  is  sufficient  to  sustain 
verdict  found,  and  if  in  his  sound  Judgr- 
ment  it  is  not.  he  should  unhesitatingly 
say  so,  and  set  verdict  aside. — People  v. 
Knutte.  Ill  Cal.  463.  465,  44  Pac.  166. 

208.  It  is  duty  of  trial  Judge  to  grant 
new  trial  if  in  his  opinion  verdict  is  against 
evidence.  And  since  there  is  no  official 
review  of  his  action,  it  Is  peculiarly  Incum- 
bent upon  Judge  to  weigh  evidence  with 
care,  and  grant  new  trial  when,  in  his 
opinion,  Interests  of  Justice  require  it. — 
People  V.  Chew  Wing  Gow,  120  Cal.  298, 
299.   62  Pac    657. 


8an>«— Wken    not    contrary    to    law 

where  more  favorable  to  defendant  than 
evidence  or  instruction  warranted,  if 
within  province  of  Jury  to  find. — People  v. 
Jamarillo.   67   Cal.   Ill,   114. 

210.  Same— -W^here  no  reason  Is  sug- 
gested why  verdict  is  contrary  to  law, 
where  this  is  one  of  grounds  of  motion, 
no  notice  will  be  taken  of  this  point  on 
appeal. — People  v.  Ashnauer,  47  Cal.  98,  100. 

911.     IVItnesse*    unworthy    of    belief. — If 

Judge  before  whom  criminal  case  Is  tried 
is  satisfied  that  witnesses  upon  whose  tes- 
timony verdict  against  defendant  has  been 
obtained  are  unworthy  of  belief,  and  with- 
out their  testimony,  or  facts,  circumstances, 
or  conversations  presented  to  court  and 
Jury  through  them,  evidence  would  be 
clearly  insufficient  to  sustain  verdict  of 
guilty,  it  would  not  only  be  an  exercise 
of  proper  discretion  In  Judge,  but  his  mani- 


fest duty  to  set  aside  verdict,  and  grant 
defendant  new  trial. — People  v.  Baker.  39 
Cal.   686,   687. 

VIII.     NEWLY    DISCOVERED    EVIDENCE 
(SUBDIVISION    7). 

212.  Affidavit—- Of  absent  witness — ^Denial 
of  continuance. — ^Upon  motion  for  new  trial 
on  ground  of  error  of  trial  court  in  re- 
fusing to  grant  defendant  continuance  on 
ground  of  absence  of  witnesses,  defendant 
should  procure  affidavits  of  absent  wit- 
nesses to  show  that  they  could  testify  to 
facts  desired  to  be  proved  by  them.  Just 
as  where  he  moves  for  new  trial  on  ground 
of  newly  discovered  evidence,  or  he  should 
show  some  good  reason  for  not  obtaining 
such  affidavits. — People  v.  De  Lacey,  •28 
Cal.  589,  590;  People  v.  Jocelyn,  29  Cal. 
662,   663. 

218.  Same— Of  co-defendant. — ^In  prose- 
cution for  homicide,  where  accused  and 
co-defendant  are  separately  tried,  and  ac- 
cused, called  as  witness  in  his  own  behalf, 
testifies  that  he  did  not  shoot  deceased,  but 
does  not  testify  that  his  companion  did 
shoot  him,  it  is  not  abuse  of  discretion 
of  trial  court  to  refuse  to  grant  new  trial 
for  newly  discovered  evidence  upon  affi- 
davit of  co-defendant,  after  he  had  been 
convicted  of  manslaughter,  that  he  shot 
deceased  in  self-defense,  and  that  defend- 
ant on  trial  did  not  aid  or  abet  therein, 
or  was  not  present,  and  did  not  know  by 
whom  shooting  was  done,  where  such  co- 
defendant  did  not  testify,  either  on  his 
own  trial  or  upon  that  of  defendant.— 
People  V.  Sullivan,  3  Cal.  App.  502,  86  Pac. 
834,    886. 

214.  Affidavits— Insufficiency  of»  to  sup- 
port motion. — ^New  trial  will  not  be  granted 
upon  ground  of  newly  discovered  evidence 
where  some  of  affidavits  offered  in  support 
of  motion  for  such  new  trial  may  well 
have  impressed  trial  court  as  being  en- 
tirely unbelievable,  while  others  contain 
matters  of  minor  importance,  and  still 
others  set  out  matters  of  entirely  cumula- 
tive character. — People  v.  Clarke,  180  Cal. 
642.   647,    63   Pac.   188. 

215.  Same— On  motion  for  new  trial  on 
ground  of  newly  discovered  evldenee  fall 
far  short  of  filling  requirements  essential 
to  end  in  view,  where  they  give  no  reasons 
why  affiant  should  not  have  been  present 
to  testify  at  former  trial,  show  that  only 
tendency  of  evidence,  if  produced,  would 
be  to  impeach  testimony  of  a  witness  for 
prosecution,  and  are  cumulative  to  like 
testimony  for  like  purpose  introduced  at 
former  trial,  and  where  one  of  them  is 
contradicted  and  other  does  not  seem  of 
Importance  to  case. — People  v.  McCurdy,  68 
Cal.    576,    588,    10    Pac.    207. 

2ie.  Same  —  Use  of.  —  Except  where 
ground  is  newly  discovered  evidence,  there 
is  no  provision  in  this  code  for  use  of 
affidavits  on  motion  for  new  trial. — People 
V.    Sullivan,   129   Cal.   667,   663,   62   Pac.   101. 
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217.  Same  —  Settf  ii«  forth  InadmlMlble 
evidence.— On  motion  for  new  trial  on 
ffround  of  newly  discovered  evidence  In 
criminal  case,  affidavits  In  support  of  such 
motion  should  not  set  forth  matters  which 
would  be  Inadmissible  as  evidence  in  be- 
half of  .prisoner,  even  were  new  trial 
grranted  him. — People  v,  Voll,  48  Cal.  166, 
168. 

21S.  Same  —  InanfllcieBt  ■howinir. — Affi- 
davits upon  motion  for  new  trial  on  ground 
of  newly  discovered  evidence,  which,  If 
believed  to  be  true,  would  have  Justified 
new  trial,  but  which  were  meager  in  detail 
and  open  to  grrave  suspicion  because  state- 
ments which  they  contained,  as  well  as 
because  of  absence  of  statements  they 
should  contain,  were  addressed  to  discre- 
tion of  court,  and  It  can  not  be  said  that 
court  abused  Its  discretion  In  distrusting 
affidavits  and  denying  new  trial. — People  v. 
Weber,  149   Cal.   325,   848,   86  Pac.    671. 

219.  Sane — ^Impeachment  of  wltneaaea. — 

It  is  not  an  abuse  of  discretion  to  refuse 
a  new  trial  In  such  a  prosecution  upon 
the  ground  of  newly  discovered  evidence, 
where  It  is  apparent  from  the  affidavits 
in  support  of  the  motion  that  the  only 
purpose  which  the  evidence  referred  to 
therein  could  accomplish  would  be  the  Im- 
peachment of  two  witnesses  who  testified 
for  the  prosecution  and  whose  testimony 
was  Itself  wholly  in  impeachment  of  the 
testimony  of  the  defendant  and  his  wit- 
nesses upon  the  question  of  the  alibi 
.sought  to  be  shown  by  the  accused. — People 
V.  Lim  Foon,  29  Cal.  App.  270,  155  Pac.  477. 

220.  Same— Absence  of  diligence. — A  mo- 
tion for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  properly 
denied,  where  the  affidavits  are  those  of 
the  defendant  himself  and  another  affiant, 
both  of  whom  were  witnesses  at  the  trial, 
and  no  showing  Is  contained  therein  that 
the  facts  to  which  the  affidavits  relate 
could  not  with  due  diligence  have  been 
presented  at  the  trial,  or  that  the  facts 
recited  in  the  affidavits  were  not  within 
the  knowledge  of  both  affiants  while  they 
were  witnesses  on  the  stand. — People  v. 
Brown,    28    Cal.    App.    261,    152    Pac    58. 

221.  Alibi— Procuring   witneaa   to   teatlfy 

to, — As  to  lack  of  such  diligence  in  endeav- 
oring to  procure  witness  in  time  for  trial, 
where  newly  discovered  evidence  purported 
to  relate  to  an  alibi,  see  People  v.  Gon- 
zales,  143   Cal.   605,    606,   77  Pac.    448. 

222.  Same — Same—Impeachment  of  wlt- 
nesBCM. — It  is  not  an  abuse  of  discretion  to 
refuse  a  new  trial  in  a  homicide  case,  upon 
the  ground  of  newly  discovered  evidence, 
where  it  is  apparent  from  the  affidavits 
In  support  of  the  motion  that  the  only 
purpose  which  the  evidence  referred  to 
therein  could  accomplish  would  be  the  Im- 
peachment of  two  witnesses  who  testified 
for  the  prosecution  and  whose  testimony 
was  itself  wholly  in  Impeachment  of  the 
testimony    of    the   defendant   and    his   wit- 


nesses upon  the  question  of  the  alibi 
sought  to  be  shown  by  the  accused. — Peo- 
ple V.  lAm  Foon,  29  Cal.  App.  270,  155 
Pac.    477. 


Change  In  reanlt  on  new  trial- 
Mast  be  reasonably  probable. — ^Unless  ap- 
pellate court  can  plainly  see  that  discre- 
tion of  trial  court  has  been  abused,  and 
that  showing  made  was  of  such  character 
as  to  make  It  manifest  that  case  should 
or  would  result  differently  on  new  trial, 
order  of  trial  court  refusing  new  trial  will 
not  be  disturbed. — People  v.  Blng  Tow,  146 
Cal.  1,  4,  78  Pac.  236.  See  People  v.  Leong 
Tune  Gun,  77  Cal.  636.  20  Pac.  27;  People 
V.  Demasters,  109  Cal.  607,  609,  42  Pac.  286; 
People  V.  Chrisman,  136  Cal.  282,  288.  67 
Pac.  136;  People  v.  Buckley,  143  Cal.  875 
392,  77  Pac.  169;  People  v.  GK>nsale8.  148 
Cal.   605.   606,   77   Pac.   448. 

224.  Question  always  exists,  in  connec- 
tion with  Inquiry  whether  new  trial  should 
be  granted  on  ground  of  newly  discovered 
evidence,  whether,  under  all  circumstances 
of  case,  newly  discovered  evidence  is  pro- 
duced In  such  way  and  is  of  such  nature 
that  its  Introduction  upon  another  trial 
would  render  a  different  result  reasonably 
probable,  and  whether.  In  absence  of  such 
evidence,  defendant  has  had  fair  trial  on 
merits.-^People  v.  Sing  Yow,  145  Cal  1  4 
78  Pac.  235.  '     ' 


Same — ^THal  court  must  determine 
Character  of  new  evidence,  and  whether  it 
Is  reasonably  probable  that  It  would  pro- 
duce different  result  on  another  trial.  And 
in  determination  of  that  character  no  good 
reason  can  be  conceived  why.  contrary  to 
practice  in  this  state,  trial  court  should 
be  limited  to  consideration  of  evidence 
offered  by  defendant  and  record  of  trial 
—People  V.  Sing  Tow.  146  Cal.  1,  «,  78  Pac. 
235. 
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Same  —  Same  —  Distlnsvlshlnir  and 
dlaapprovlnirt  Shafer  v.  Willis,  124  Cal.  36, 
41.  56  Pac.  635  (con.  op.  by  Temple,  J.). 

227.  Connter-affidaTlts^^rlal  court  ex- 
ercises proper  discretion  In  refusing  to 
grant  motion  for  new  trial  on  ground  of 
newly  discovered  evidence  where  affidavits 
offered  in  support  of  such  motion  are  fully 
contradicted  by  counter-affidavits.— People 
V.    Flee,    97   Cal.    459,    460,   82  Pac.   631. 

228.  Same  —  Court  may  allow.  —  Trial 
court  may  allow  prosecution,  over  objec- 
tion of  defendant,  to  present  counter-affi- 
davits, on  motion  for  new  trial,  as  to  cer- 
tainty of  facts  proposed  to  be  shown  by 
newly  discovered  witnesses.  To  hold  oth- 
erwise would  be  to  make  It  necessary  for 
trial  court  In  many  cases  to  grant  new 
trial  upon  ex  parte  affidavits  of  perjured 
witnesses,  where  It  Is  easily  within  the 
power  of  other  side  to  demonstrate  that 
new  witnesses  are  utterly  unworthy  of 
credit,  and  that  allegations  of  their  affi- 
davits  are  entirely  without  foundation,  and 
can  be  overwhelmed  by  evidence  of  repu- 
table  persons.     In   such   case   it   would    be 


Tit.  VII,  ck.  VI.l 


NEW  TRIAL — ^XEW  BVIDBNCE — AFFIDAVITS. 


11181 


manifest  that  Interest  of  justice  did  not 
demand  new  trial,  that  no  substantial  right 
of  defendant  had  been  Impaired  by  his 
failure  to  produce  evidence  on  trial,  and 
that  there  was  no  reasonable  probability 
of  a  different  result  by  reason  of  such 
newly  discovered  evidence. — People  v.  Sing 
Yow.  145  Cal.  1.  5,  78  Pac.  236. 


Cmniilative  evidence — ^Rule  an  to.— 

Newly  discovered  evidence  is  not  ground 
for  new  trial,  merely  because  it  comes 
within  general  category  of  cumulative  evi- 
dence. It  is,  no  doubt,  general  rule  that 
such  evidence,  when  merely  an  addition  to 
a  mas»  of  evidence  to  same  import  and 
effect,  differing  in  no  way  In  Its  character 
and  slgniflcance,  would  not  warrant  new 
trial.  But  each  case  must  depend  upon  its 
own  circumstances.  It  can  hardly  be  con- 
tended in  extreme  case  that  mass  of  highly 
important  newly  discovered  evidence 
should  be  disregarded  because  there  had 
been  some  slight,  insignificant,  and  Incon- 
clusive evidence  introduced  at  trial  on  same 
subject. — People  v.  Lapique,  186  Cal.  603, 
505,   69  Pac.   226. 


280i  Sainc^Newly  discovered  evidence 
(anbdlTlalon  7). — An  application  for  a  new 
trial  on  the  ground  of  newly  discovered 
evidence  may  properly  be  refused  where 
it  is  not  sufficiently  shown  that  the  tes- 
timony could  not  have,  with  reasonable  dili- 
gence, been  produced  at  the  trial,  and  it  is 
shown  to  be  in  its  nature  cumulative. — 
People  y.  Davis,  26  Cal.  App.  647,  147  Pac. 
1184. 

231.  Same  ^  Same  —  Forirery  case. — ^In 

forgery  case,  new  trial  should  be  granted 
on  ground  of  newly  discovered  evidence, 
consisting  of  an  aflldavit  of  person  Who 
says  that  prosecuting  witness  had  told 
him  that  he  himself  had  signed  note  al- 
leged to  have  been  forged,  where  there 
is  no  contention  that  this  evidence  was 
not  new  or  that  it  could  with  reasonable 
diligence  have  been  discovered  before  trial, 
and  where  It  Is  not  really  cumulative,  oth- 
erwise than  merely  in  sense  that  there  had 
been  some  evidence  introduced  at  trial  on 
that  general  subject. — People  v.  Lapique, 
136  CaL  503,   505,   69   Pac.   226. 

232.  Same— -Insanity  of  defendant. — ^New 
trial  should  not  be  granted  on  ground  of 
newly  discovered  evidence  where  it  is  con- 
ceded by  counsel  that  evidence  concerning 
insanity  of  defendant  was  not  new,  and 
that  it  was  cumulative  as  to  blows  and 
injuries  to  defendant's  head  alleged  to  have 
been  observed  by  physician  called  to  see 
defendant,  and  where,  though  counsel  for 
defendant  contended  that  evidence  was  not 
cumulative  as  to  pathological  results,  con- 
sisting of  re.sulting  and  permanent  injury, 
yet  all  facta  in  regard  to  accident  were 
known  to  other  witnesses  who  testified  at 
trial  and  who  presumably  stated  them  to 
Jury. — People  y.  Kloss,  115  Cal.  667,  575, 
47   Pac.   469. 


283.  Same — ^In  ireneral. — New  trial  on 
ground  of  newly  discovered  evidence  will 
not  be  granted  where  such  evidence  Is 
merely  cumulative.  —  People  v.  Chrisman, 
135  Cal.  282.  288,  67  Pac.  136.  See  People 
V.  Anthony,  66  Cal.  397,  399;  People  v.  Wong 
Ah  Poo,  69  Cal.  180,  182,  10  Pac.  375;  People 
V.  Fong  Ah  Sing,  70  Cal.  8,  10,  11  Pac.  323: 
People  V.  Goldenson,  76  Cal.  328,  362,  19 
Pac.  161;  People  v.  O'Brien,  78  Cal.  41,  48, 
20  Pac.  359;  People  v.  Cesena,   90  Cal.   381, 

383,  27  Pac.  300;  People  v.  Hong  Quin 
Moon,  92  Cal.  41,  43,  27  Pac.  1096;  People 
v.  Urquldas,  96  Cal.  239,  242,  31  Pac.  52: 
People  V.  Demasters,  109  Cal.  607,  608.  42 
Pac.  236;  People  v.  Brlttan,  118  Cal.  409, 
412,  50  Pac.  664;  People  v.  Clarke,  130  Cal. 
642.  648,  63  Pac.  138;  People  v.  Davis,  1 
Cal.  App.   8,  14,  81  Pac.  716  718. 

2S4.  Confllctlner  aflldavlta. — ^That  part  of 
motion  for  new  trial  which  is  founded  upon 
newly  discovered  evidence  is  addressed  In 
first  instance  for  determination  to  court 
below;  and  where  affidavits  upon  which 
that  part  of  motion  Is  founded  were  direct- 
ly conflicting,  appellate  court  would  not 
be  warranted  in  holding  that  court  erred 
in  not  granting  new  trial  upon  that 
ground. — People  v.  Woon  Tuck  Wo,  120  Cal. 
294,    298,    52   Pac.    833. 

286.  Conflict  with  trial  evidence. — ^New 
trial  will  not  be  granted  upon  evidence  in 
conflict  with  that  given  at  trial. — People 
V.  Freeman,  92  Cal,  359,  370,  28  Pac.  261. 
See  People  v.  McCauley,  45  Cal.  146,  148. 

236.  Continuance  to  procure  affidavits  of 
witness  to  show  newly  discovered  Evidence 
should  not  be  granted  where  it  appears 
that  this  newly  discovered  evidence  was 
merely  contradictory  to  that  of  one  of 
witnesses  for  prosecution,  and  would  not 
therefore  have  constituted  any  ground  for 
new  trial. — People  v.  Holmes,  126  Cal.  462. 
464,   58  Pac.   917.  ' 

237.  Credibility  of  ^tneaaea. — ^It  can  not 

be  said  that  trial  court  failed  to  exercise 
fair  and  reasonable  discretion  in  denying 
motion  for  new  trial  on  ground  of  newly 
discovered  evidence  where  whole  question 
presented  by  motion  necessarily  involved 
credibility  of  witnesses  who  testified  upon 
trial. — People  v.  Merkle.  89  Cal.  82,  86,  26 
Pac.    642;    People    v.    Cesena,    90    Cal.    881, 

384,  27  Pac.  300;  People  v.  Demasters,  109 
Cal.  607,  608,  42  Pac.  236;  People  v.  Mitchell. 
129  Cal.  584,  588,  62  Pac.  187;  People  v. 
Bene,  130  Cal.  159,  167,  62  Pac.  404;  People 
V.  Rushing,  ISO  Cal.  449,  455,  80  Am.  St. 
Rep.  141,  62  Pac.  742. 

238.  Dlllffrence  required  in  dlscoverlnar 
new  evidence. — Court  below  will  not  be  re- 
garded as  having  abused  its  discretion  in 
denying  motion  for  new  trial  on  ground  of 
newly  discovered  evidence  where  it  is  by 
no  means  clear  from  affidavits  produced 
in  case  that  defendant  could  not  with  rea- 
sonable diligence  have  discovered  and  pro- 
duced such  evidence  at  trial,  and  where  it 
can  not  be  said   that  evidence   claimed  to 
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be  newly  discovered  Is  such  as  to  render 
different  result  probable  on  retrial.  —  Peo- 
ple V.  Sutton,  73  Cal.  243,  248,  15  Pac.  86. 
See  People  v.  Liewis,  61  Cal.  867;  People  v. 
Ching:  Hing:  Chanfip,  74  Cal.  889,  390,  16  Pac. 
201;  People  v.  Howard,  74  Cal.  647,  549,  16 
Pac.  394;  see  also  People  v.  Leon?  Yune 
.  Gun,  77  Cal.  636,  637,  20  Pac.  27;  People 
v.  Brittan,  118  Cal.  409,  412.  60  Pac.  664; 
People  V.  Soap,  127  Cal.  408,  411,  59  Pac 
771. 

230.     Same — Denial  for  want  of  diligence* 

— The  fact  that  the  defendant  in  a  homicide 
case  was  in  Jail  does  not  deprive  him  of 
his  rljirhts.'  If  members  of  his  family  were 
active  in  his  behalf,  it  must  be  presumed 
that  he  had  full  benefit  of  counsel,  and  his 
motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  may  be  denied 
on  the  ground  of  his  want  of  diligence. — 
People  V.  Tugwell,  28  Cal.  App.  348,  152  Pac. 
740. 

240.  Same— Connter-aflldavitM  to  showing 
of  dlllsonce. — On  motion  for  new  trial  on 
ground  of  newly  discovered  evidence,  coun- 
ter-affidavits may  be  used  to  show  that  due 
diligence  has  not  been  used. — People  v. 
Cesena,  90  Cal.   381.  883,   27   Pac.  300. 

241.  Same — ^Defendantii  Jointly  indicted 
—  Tentllnony      of      co-defendant.  —  Tf      two 

women  are  Indicted  together  for  larceny, 
and  one  of  them  is  found  guilty,  and  latter 
defendant  had  good  reason,  if  innocent  her- 
self, to  believe  that  her  co-defendant  was 
guilty,  and  had  an  opportunity  at  trial,  in 
order  to  exculpate  herself  of  charge  made, 
to  examine  her  co-defendant  in  relation  to 
matter,  and  has  not  availed  herself  of  op- 
portunity afforded,  she  can  not  afterwards 
say  that  evidence  through  which  she  seeks 
to  obtain  new  trial  could  not  have  been 
diseovercd  by  exercise  of  due  diligence.^ 
People  V.  Miller,  33  Cal.  99,  101,  102. 

242.  Same — ^Insnfllcient  showing:  of  dili- 
gence, etc. — As  to  when  showing  made  on 
motion  for  new  trial  in  larceny  case  is  not 
sufncient,  either  as  to  diligence  or  as  to 
truth  or  materiality  of  evidence,  see  People 
V.  Warren,  130  Cal.  683,  685,  63  Pac.  86. 

243.  Same— Reason  not  appearins  ipvhy 
evidence  not  produced. — A  new  trial  should 
not  be  granted  In  robbery  case  on  ground 
of  newly  discovered  evidence  where:  1.  No 
reason  is  shown  why  evidence  was  not  pro- 
duced at  trial;  and  2,  Evidence  simply  tells 
how  another  robbery  was  attempted  by 
some  unknown  person,  near  same  place, 
and  other  similar  circumstances,  about 
twenty  days  after  offense  charged  was  com- 
mitted.— People  V.  Nelson,  85  Cal.  421,  431, 
24  Pac.  1006.  See  People  v.  Ah  Ton,  53 
Cal.    741,    742. 

244.  Same — ^Wliere  possible  testlntony  of 
Trltnemi    vraa    known     to    defendant. — New 

trial  should  not  be  granted  on  ground  of 
newly  discovered  evidence,  where  possible 
testimony  of  witness  was  well  known  to 
defendant,  and  his  evidence  is  not  there- 
fore newly  discovered,  and  where  lack  of 


diligence  in  securing  attendance  of  such 
witness  was  such  that  counsel  for  defend- 
ant declared  that  he  could  not  ask  court 
for  little  delay  to  procure  presence  and 
testimony  of  such  witness. — People  v.  L.u- 
chettl,   119  Cal.   601.   508,   61   Pac.  707. 

245.     Same — ^Vnirae  and  seneml  alBdavitn. 

— It  could  not  be  pronounced  an  abuse  of 
discretion  to  deny  motion  for  new  trial  on 
ground  of  newly  discovered  evidence  in 
murder  case,  where  affidavits  on  subject  of 
diligence  are  vague  and  |g:eneral,  and  where 
manner  in  which  witness  whose  testimony 
is  brought  forward  was  Anally  discovered, 
is  not  disclosed,  and  no  explanation  is  given 
of  reason  why  he  could  not  be  discovered 
during  the  six  months  which  elapsed  be- 
tween homicide  and  trial. — People  v.  Kloss, 
115  Cal.  667.  676.  47  Pac.  469. 

24«.  DIacretion  to  irmnt  new  trial-* 
AbuMe  of. — Applications  for  new  trial  on 
ground  of  newly  discovered  evidence  are 
addressed  to  discretion  of  court  below,  and 
action  of  court  below  will  not  be  dis- 
turbed, except  for  an  abuse  of  discretion. 
The  presumption  is  that  the  discretion  was 
properly  exercised. — People  v.  Sutton.  73 
Cal.  243,  248,  15  Pac.  86.  See  People  v. 
Howard.  74  Cal.  548,  16  Pac.  394;  People  v. 
Urquldas,  96  Cal.  239,  242.  31  Pac.  52;  People 
v.  Buckley,  143  Cal.  375,  392.  77  Pac.  169; 
People  V.  Gonzales.  143  Cal.  605,  77  Pac. 
448;  People  v.  Sing  Yow,  145  Cal.  1,  4,  78 
Pac.  285;  State  v.  Jones,  32  Mont.  442,  80 
Pac.  1096.  1099;  People  v.  Davis,  1  Cal.  App. 
8,  14,  81  Pac.  716;  People  v.  Feld.  149  Cal. 
464,   477.   86  Pac.   1100. 

247.  Abuse  of  discretion  for  refusing  to 
grant  new  trial  on  ground  of  newly  dis- 
covered evidence  not  made  out. — People  v. 
Jallles,   146  Cal.  301,  307,  79  Pac.   965. 

248.  Evidence  on  point  not  pertinent  to 
<^»*- — ^New  trial  should  not  be  granted  on 
ground  of  newly  discovered  evidence  where 
such  evidence  pertains  to  matter  upon 
which  no  evidence  was  introduced  at  trial, 
and  which  concerned  question  as  to  Insan- 
ity of  defendant,  which  was  not  properly 
before  court.— People  v.  O'Neal,  67  Cal.  378. 
380,  7  Pac.  790. 

24».  Facta  within  peraonal  knowledipe 
of  defendant. — Where  defendant  states  that 
many  of  facts  set  forth  in  his  affidavit  in 
support  of  motion  for  new  trial  were  un- 
known to  him  until  after  his  trial,  this 
statement  becomes  absolutely  unworthy  of 
credence  in  case  where  contents  of  his 
affidavit  are,  in  large  part,  facts  which  must 
have  been  within  his  personal  knowledge. 
— People  V.  Freeman,  92  Cal.  359,  367  28 
Pac.  261. 

2S0.  Failure  to  aak  contlnnanre  to 
•carck  for  witneaa. — Pact  that  no  motion 
for  continuance  was  made  by  defendant  for 
purpose  of  proceeding  with  search  for  wit- 
ness whose  testimony  is  made  basis  for 
motion  for  new  trial  on  ground  of  newly 
discovered  evidence,  where  such  continu- 
ance   would    undoubtedly     have     been     al- 


Tit.  VII.  ch.  TI.J 


2VBW  TRIAL — NEW  THKORY  OF  D£F£N8B. 


11181 


lowed,  is  stronfiTly  suirflrestive  of  conclusion 
that  such  witness  would  not  have  aided 
defense. — People  v.  Chrisman,  136  Cal.  282, 
288.  67  Pac.  186. 

251.  Falsity  of  proseeotion's  case— Sub- 
sequently developed. — New  trial  should  be 
grranted  in  case  where  defendant  was 
charg^ed  by  Information  with  larceny,  and 
main  controversy  on  trial  was  whether  his 
possession  was  criminal  or  was  innocently 
maintained  in  an  honest  belief  of  owner- 
ship in  himself,  and  for  purpose  of  show- 
ins  that  former  was  case  prosecution  intro- 
duced testimony  that  former  ear-marks  of 
the  hog  alleged  to  have  been  stolen  had 
been  changed,  and  were  then  of  certain 
designation,  but  it  appears  from  affidavits 
filed  in  support  of  motion  for  new  trial 
that  immediately  after  conviction  of  de- 
fendant, several  of  affiants  went  to  prem- 
ises of  prosecuting  witness  for  purpose 
of  inspecting  subject  of  alleged  larceny, 
and  were  then  permitted  to  do  so,  and 
that  hog  was  not  marked  as  testified  on 
part  of  prosecution,  but  was  marked  as 
represented  by  defendant.  Under  such  cir- 
cumstances, where  case  mainly  turned  upon 
question  of  ear-marks,  to  permit  prosecu- 
tion to  withhold  from  defendant  means  of 
making  counter-proof  until  after  his  con- 
viction, and  then  to  open  door  to  him,  but 
to  say  when  he  comes  with  evidence  of 
third  persons  tending  to  show  that  testi- 
mony given  on  part  of  prosecution  at  trial 
was  untrue,  "You  are  too  late;  you  did  not 
use  due  diligence,"  would  be  gross  injus- 
tice.— People  V.  Stanford,  64  Cal.  27,  29,  28 
Pac.  106. 

262.  IffBorance  as  to  materiality  of  evi- 
dence.— On  application  for  new  trial  on 
ground  of  newly  discovered  evidence,  de- 
fendant can  not  be  excused  or  relieved  in 
any  way  because  he  may  have  been  ig- 
norant of  law,  or  of  rules  of  evidence 
which  would  make  facts  in  question  mate- 
rial. A  party  is  bound  to  know  materiality 
of  his  evidence,  and  ignorance  of  law  does 
not  excuse.  Whether  or  not  he  was  suffi- 
ciently acquainted  with  law  to  know  of 
materiality  of  facts,  It  was  his  duty  to 
communicate  them  to  his  counsel. — People 
▼.  Freeman,  92  Cal.  859,  369,   28  Pac.  261. 

253.  Impeaching  testimony  of  witness. — 

New  trial  will  not  ordinarily  be  granted 
upon  ground  of  newly  discovered  evidence, 
where  such  evidence  would  only  be  admis- 
sible upon  second  trial  of  case  as  tending 
to  impeach  testimony  of  prosecuting  wit- 
ness.— People  T.  Ah  Noon,  116  Cal.  666,  667, 
48  Pac.  709.  See  People  v.  Fitzgerald,  1  Cal. 
App.  607,  510,  82  Pac.  555. 

254.  Same— Order  granting  new  trial  not 
made. — Order  granting  new  trial,  which 
would  only  serve  purpose  of  impeaching 
witness,  will  not  be  made,  where  defendants 
have  been  convicted  of  crime  of  robbery, 
and  purported  evidence  consists  of  state- 
ments made  by  prosecuting  witness  to  vari- 
ous Chinese  after  alleged  robbery,  to  effect 


that  such  witness  had  not  been  robbed  by 
defendants,  but  several  affidavits  introduced 
upon  hearing  of  motion  for  new  trial  made 
the  showing  not  only  very  unsatisfactory, 
but  inherently  weak. — People  v.  Ah  Noon, 
116  Cal.  656,  657,  48  Pac.  709. 

2S5.  New  theory  of  defenne. — Defendant 
may  make  as  many  and  different  defenses 
to  charge  as  he  may  see  fit,  although  they 
may  be  inconsistent.  Nevertheless,  if  he 
proceed  to  trial  upon  certain  line  of  de- 
fense without  making  due  inquiry  and  prep- 
aration as  to  any  other  defense  that  he 
may  have  to  the  charge,  he  can  not  be  per- 
mitted, when  issue  has  gone  against  him, 
thereafter  to  come  in,  and,  upon  motion  for 
new  trial,  suggest  for  first  time  that  there 
is  other  evidence  material  to  his  defense 
upon  new  and  different  theory.  He  can  not 
divide  up  his  defense  piecemeal.  There 
would  be  no  end  of  litigation  if  he  were 
permitted  to  pursue  one  line  of  defense 
without  Inquiring  as  to  any  other  until 
issue  had  gone  against  him  upon  that,  and 
then  for  first  time  inquire  as  to  any  other, 
and  be  granted  new  trial  upon  ground  that 
It  was  newly  discovered. — People  v.  Free- 
man,  92  Cal.  359,  369.  28  Pac.  261. 

260.  Newly  discovered  evidence  —  Under 
Criminal  Practice  Act  not  enumerated  as 
ground  for  new  trial  under  section  440 
original  Criminal  'Practice  Act. — People  v. 
Bernstein,  18  Cal.  699-700. 

2b/.  Regarded  with  distrust  and  dis- 
favor.— It  Is  an  established  rule  in  criminal 
cases  as  well  as  in  civil,  that  applications 
for  new  trial  on  ground  of  newly  discov- 
ered evidence  are  to  be  regarded  with  dis- 
trust and  disfavor. — People  v.  Sutton.  73 
Cal.  243,  24$,  15  Pac.  86.  See  People  v.  How- 
ard, 74  Cal.  647,  549,  16  Pac.  894;  People  v. 
Freeman  92  Cal.  359,  360,  367,  28  Pac.  261; 
People  V.  Demasters,  109  Cal.  607,  608.  42 
Pac.  236;  People  v.  Tallmadge,  114  Cal. 
427,  430.  46  Pac.  282;  People  v.  Kloss,  115 
Cal.  567,  576,  47  Pac.  459;  People  v.  Rush- 
ing. 130  Cal.  449,  454.  80  Am.  St.  Rep.  141, 
62  Pac.  742;  People  v.  Warren.  130  Cal.  683, 
685,  63  Pac.  86;  People  v.  Gonzales,  143  Cal. 
605,  606,  77  Pac.  448;  People  v.  Fitzgerald, 
1  Cal.  App.  507,  510,   82  Pac.  555. 

258.  Same — Reason  for  viewing  wltk  dis- 
favor.— The  reason  that  applications  for 
new  trials  upon  ground  of  newly  discovered 
evidence  must  be  looked  upon  with  sus- 
picion and  disfavor  is,  "because  the  temp- 
tation to  make  a  favorable  showing  after 
having  sustained  defeat  is  great.  The 
party  who  relies  upon  that  ground  must 
make  a  strong  case,  both  in  respect  to 
diligence  on  his  part  In  preparing  for  the 
new  trial,  and  as  to  the  truth  and  ma- 
teriality of  the  newly  discovered  evidence, 
and  that,  too,  must  be  the  best  evidence 
that  can  be  obtained.  If  he  fail  in  either 
respect,  his  motion  must  be  denied." — Peo- 
ple V.  Freeman,  92  Cal.  859,  867,  28  Pac.  261. 

2S0.     Related  matter— Motion  based  upon. 

— Denial  of  new  trial  upon  ground  of  newly 
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discovered  evidence  will  not  be  reversed, 
where  evidence  concerned  matter  so  closely 
related  to  that  griven  at  trial  by  same  wit- 
nesses that  trial  court  may  reasonably  have 
concluded  that  point  should,  as  It  clearly 
migrht,  have  been  called  out  on  cross-exam- 
ination at  that  time. — People  v.  Phelan,  123 
Cal.  651,  668,  56  Pac.  424. 

200.  ReaalMltea  to  obtain   n^vr  trial. — To 

entitle  party  to  new  trial  on  ground  of 
newly  discovered  evidence,  it  ^must  appear: 
1.  That  evidence,  and  not  merely  its  mate- 
riality, be  newly  discovered;  2.  That  evi- 
dence be  not  cumulative  merely;  3.  That  it 
be  such  as  to  render  dilTerent  result  prob- 
able on  retrial  of  cause;  4.  That  party  could 
not  with  reasonable  diligrence  have  discov- 
ered and  produced  it  at  trial;  5.  That  these 
facts  be  shown  by  best  evidence  of  which 
case  admits. — People  v.  Sutton,  73  Cal.  243. 
247.  15  Pac.  86.  See  People  v.  McCurdy, 
68  Cal.  676,  683,  10  Pac.  207;  People  v.  Hotz, 
73  Cal.  241,  242.  14  Pac.  866;  People  v.  How- 
ard. 74  Cal.  647,  648,  16  Pac.  394;  People  v. 
Urquidas,  96  Cal.  239,  241,  31  Pac.  52;  Peo- 
ple V.  Demastprs,  109  Cal.  607,  608,  42  Pac. 
236.  See  People  v.  Bene,  130  Cal.  169.  167. 
62  Pac.  404;  State  v.  Jones,  32  Mont.  442,  80 
Pac.   1095,   1099. 

201.  Snbit^qnent      flndlns     of      exhibit. — 

Where  bread-knife,  claimed  to  have  been  in 
hands  of  deceased,  had  been  described  at 
trial  sufficiently  for  all  purposes  of  defense, 
its  discovery  beneath  house  of  dece'ased, 
after  trial.  Is  not  ground  for  new  trial, 
merely  for  purpose  of  enabling  introduction 
of  knife  In  evidence. — People  v.  Feld,  149 
Cal.   464,  476,   86  Pac.   1100. 

2C2.     Sobatantlal  conflict  In   evidence. — It 

can  not  be  said  that  evidence  is  insufll- 
cient  to  support  verdict,  where  there  is 
substantial  conflict  In  evidence,  although  it 
.seems  to  preponderate  in  favor  of  defend- 
ant.— People  V.  Hong  Quin  Moon,  92  Cal. 
41.  42.  27  Pac.  1096. 

24KI.  Unimportant  evidence. — New  trial 
will  not  be  granted  on  ground  of  newly 
discovered  evidence  where  alleged  evidence 
was  of  little  importance,  even  if  it  could  be 
held  admissible. — People  v.  Soap,  127  Cal. 
408,  411,  69  Pac.  771.  , 

204.  'Weight  off  evidenee  •—  Discretion  off 
trial  Jodire. — Where  only  question  that  state 
of  evidence  presents  is  one  as  to  its  weight, 
appellate  court  can  not  say  trial  judge 
abused  his  discretion  in  determining  that 
Jury  had  mistaken  weight  of  evidence  when 
granting  new  trial  on  that  account,  since 
he  had  witnesses  before  him,  and  an  equal 
opportunity  with  jury  to  observe  manner 
of  witnesses  and  character  of  their  testi- 
mony, and  to  judge  of  their  credibility  and 
to  discover  their  motives. — People  v.  Lum 
Yit,   83   Cal.   130,   133,   23   Pac.   228. 

20&.  IVItneM  present  at  flrnt  trial — ^Lack 
off  diligence. — New  trial  should  not  be 
granted  upon  this  ground,  nor  will  an  abuse 
c»f  discretion  upon  part  of  trial  court  in 
denying  new  trial  be  regarded  as  made  out. 


where  party  who  was  ready  to  give  newly 
discovered  evidence  on  second  trial  was 
present  as  witness  at  first  trial,  Bubpcenaed 
by  defendant.  It  can  only  be  In  an  excep- 
tional case  that  showing  of  such  character 
should  be  deemed  sufllcient  to  demand  new 
trial.  Such  lack  of  diligence  as  is  thus 
shown  in  securing  evidence  would  be  fatal 
to  application  for  new  trial. — People  v. 
Griner.   124  Cal.  19,  21,  66  Pac.  626. 

IX.  WHAT  ARE  NOT  GROUNDS  FOR  NEW 

TRIAL. 

200.  Dlequallflcatlon  off  Juror. — Objection 
to  juror  on  ground  of  his  disqualification, 
as  because  he  is  an  uncle  by  marriage  of 
district  attorney,  must  be  taken  before 
juror  is  sworn  to  try  cause,  or  by  permis- 
sion afterwards  before  jury  is  completed, 
but  it  is  not  ground  for  new  trial,  since  it 
is  not  among  enumerated  grounds. — People 
V.  Boren.  139  Cal.  210,  216,  216,  72  Pac.  899. 

207.  Same— -Objection    to    competency    of 

juror  made  after  trial  is  too  late,  and  on 
motion  for  new  trial  it  Is  therefore  proper 
to  refuse  offer  of  defendant  to  prove  that 
one  of  Jurors  who  tried  defendant  was  at 
time  of  trial  resident  of  county  adjoining 
one  in  which  he  was  tried. — People  v.  Mc- 
Farlane,  138  Cal.  481,  489,  490,  61  L..  R.  A. 
246,  71  Pac.   668,  72  Id.   48. 

208.  Drnnkenneae  off  deffcndant'a  attor- 
ney.— As  to  when  refusal  to  grant  new  trial 
for  drunkenness  of  defendant's  attorney 
during  the  trial  Is  not  abuse  of  discretion, 
see  Territory  y.  Clark,  18  N.  M.  59,  79  Pac. 
708,  709. 

200.  Former  conviction. — New  trial  is 
not  authorized  after  verdict  rendered  for 
people  on  plea  of  former  conviction  of  same 
offense. — People  v.  Majors,  66  Cal.  100,  101, 
3  Pac.  401.  See  People  v.  Smith,  121  Cal. 
356,  369,  11  Am.  Cr.  Rep.  108,  63  Pac.  802. 

270.  Inanflldcncy  or  Invalldltr  off  Indict- 
ment.— ^Motion  for  new  trial  can  not  prop- 
erly be  based  upon  any  objection  to  sufll- 
ciency  or  validity  of  indictment,  or  any 
errors  or  irregularities  occurring  In  pro- 
ceedings before  issue  of  fact  joined  by  plea 
to  good  and  sufficient  indictment.  Motion 
for  new  trial  presupposes  sufficient  valid 
indictment  upon  which,  with  sufficient  legal 
evidence  in  support  of  its  allegations,  legal 
verdict  and  valid  binding  judgment  may  be 
pronounced.  Statute  does  not  contemplate 
nor  authorise  retrial  upon  an  insufficient 
or  invalid  indictment.  Object  and  purpose 
of  a  retrial  Is  simply  to  enable  trial  court 
to  avoid  the  errors  and  irregularities 
claimed  to  have  occurred  on  the  former 
trial  to  prejudice  of  rights  secured  to  de- 
fendant— People  V.  Turner,  39  Cal.  370,  372. 

271.  Ineanlty  off  Jnror  — Known  to  ac- 
cviied  or  hlM  coannel  before  juror  accepted. 
— See  Mackln  v.  People.  115  111.  312.  56  Am. 
Rep.  167,  6  Am.  Cr.  Rep.  656,  568.  569.  3 
N.  E.  222. 

272.  Jaror  not  on  annemiment-roll. — It  is 

not   sufficient   ground    for    motion    for   new 
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trial  and  arrest  of  judgment  that  two  per- 
sons who  were  examined  as  to  their  quali- 
fication to  serve  as  Jurors  answered  that 
they  were  assessed  upon  last  assessment- 
roll  of  county  and  that  after  verdict  de- 
fendant caused  index  of  assessment-roll  to 
be  examined  and  did  not  find  names  of 
either  of  persons. — People  v.  Samsels,  66 
Cal.   99,  100»   4   Pac.  1061. 

273.  Jvror  appointed   trier  of   challenge. 

— It  is  not  grround  for  new  trial,  because  not 
amon^  enumerated  grrounds,  that  court, 
upon -challenge  for  actual  bias  interposed 
by  prisoner,  appointed  as  trier  one  who  was 
himself  on  the  panel  of  jury  in  attendance 
on  case. — People  v.  Voll,  48  Cal.  166,  167 
(under  old  practice;  not  applicable  under 
present  practice  of  trial  by  court). 

274.  Joror    not    qnallfled    elector. — As    to 

insufllcient  proof  as  to  point  that  one  of 
Jurors  was  not  qualified  elector,  see  People 
V.  Scott,  56  Mich.  164,  6  Am.  Cr.  Rep.  849, 
351,  22  N.  W.  274. 

27B.     Jvror'ii  ezprenalon  of  opinion. — It  is 

not  grround  for  new  trial,  because  not  among: 
enumerated  grrounds,  that  Juror,  before  be- 
ing: called  as  such,  formed  and  expressed 
an  unqualified  opinion  of  gruilt  of  defend- 
ant.— People  V.  Fair,  43  Cal.  187,  147. 

2711.     Mlacondnct  of  district  attorney,  not 

being:  mentioned  in  above  section  as  one 
of  grrounds  upon  which  new  trial  may  be  ^ 
erranted,  does  not  authorize  court  to  g:rant 
new  trial,  and  is  reviewable  by  appellate 
court  only  upon  appeal  from  Judg:ment. — 
People  V.  Amer,  161  Cal.  308,  90  Pac.  698, 
700.  See  People  v.  Feld.  149  Cal.  464,  86 
Pac.  1100,  1106,  where  same  point  was  de- 
cided, but  upon  petition  for  rehearing:  that 
portion  of  decision  was  stricken  out  on 
g:round  that  It  was  not  necessary  for  de- 
cision of  case  before  the  court,  holding 
that  it  would  be  proper  to  defer  final  de- 
cision upon  this  point  until  it  had  been 
more  fully  considered.  The  opinion  on  re- 
hearing: reported  in  149  Cal.  464,  the  above 
point  omitted. 

277.     Miscondnct     of     ofllcer. — New      trial 
will  not  be  granted  in  criminal  case  because 


sheriff  informs  Jury  after  they  have  been 
out  several  hours  that  if  they  do  not  agree 
in  five  minutes  they  will  have  to  stay  out 
overnIg:ht. — People  v.  Hugrlies,  24  Cal.  267, 
258,  262. 

278.  New  trial  will  not  be  granted  in 
criminal  case  because  sheriff  himself  takes 
charge  of  Jury,  where  deputy  sheriff  had 
been  sworn  to  do  so. — People  v.  Hugh'is, 
29  Cal.  267,  258,  263.  See  People  v.  Oli- 
veria,  127  Cal.   376,  379,  69  Pac.  772. 

270.  Mlsdeacriptlon  of  name*  of  aome  of 
jurora  summoned  to  try  the  cause,  in  return 
upon  venire,  Is  not  granted  for  new  trial, 
or  for  arresting  Judgment. — People  v- 
O'Brlen,  88  Cal.  483,  487,  488,  26  Pac.  362. 

280.  Prentatare  adjournment  of  court  by 

sheriff  in  absence  of  Judge  at  10  o'clock 
a.  m.  Instead  of  waiting  until  12  m.  will  not 
be  ground  for  new  trial. — ^People  v.  Shain- 
wold,  61  Cal.  468,  470. 

281.  Perjured  testimony. — It  can   not  be 

said  as  matter  of  law  that  new  trial  shall 
be  granted  whenever  important  witness 
against  defendant  shall  make  aflldavit  that 
he  committed  perjury  in  his  testimony.  If 
that  were  so.  Justice  would  be  defeated  in 
many  grave  cases.  Notwithstanding  such 
aflfldavit,  appellate  court  will  rely  largely 
upon  discretion  of  Judge  who  heard  trial, 
and  ruling  will  not  be  disturbed  except  in 
clear  case  of  abuse  of  discretion. — People  v. 
Tallmadge,  114  Cal.  427,  430,  46  Pac.  282; 
114  Cal.  432,  46  Pac.  in4. 

282.  "Want    of    preliminary    examination 

and  commitment  of  defendant  by  magis- 
trate before  filing  of  information. — People 
V.  Bawden,  90  Cal.  195,  199,  27  Pac.  204. 

288.  llVhere  verdict  too  favorable  to  de- 
fendant.— ^Verdict  should  not  be  set  aside 
and  new  trial  granted  on  motion  of  defend- 
ant except  as  this  code  elsewhere  provides 
for  some  omission  or  error  prejudicial  to 
him,  and  such  action  should  not  be  taken  by 
court  where  verdict  is  for  less  degree  of 
offense  than  evidence  proved,  or  is  other- 
wise too  favorable  to  defendant. — People  v. 
Muhlner,  116  Cal.  303,  306.  307,  47  Pac.   128. 


§  1182.    APPLICATION  FOR,  WHEN  MADE.    The  application  for  a  new 

trial  must  be  made  before  judgment,  and  the  order  granting  or  denying  the 

same  must  be  immediately  entered  by  the  clerk  in  the  minutes. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  441  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  260;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  490,  act  held  unconsti- 
tutional, see  history,  §  5,  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  697. 


MOTION  FOB  NEW  TBIAL. 

1.  Affidavits    setting    forth    proceedings 

had   at   preliminary   examination. 

2.  Amending  motion  for  new  trial. 

3.  Application    for    new    trial — Showing 

necessary  for  extension  of  time. 
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4.  Evidence  in  support  of  motion. 
6.  Hearing  of  motion — Continuance. 

6.  Hearing  on  motion — Where  on  ground 

of  verdict  contrary  to  evidence. 

7.  Hearing    on    motion    without    bill    of 

exceptions^  etc 
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8.  Motion  must  be  made  before  judgment. 

9.  Second   motion   for   new   trial — ^When 

properly   denied. 

10, 11.  Time  to  move  for  new  trial. 
12,13.  Same— "Before  judgment." 

A»  to  appeal  Drltlioiit  motloa  for  aew 
trial  In  reliance  on  certain  exceptlonOt  see, 
ante,  S8  1170,  1171  and  notes. 

Am  to  bllle  of  exception,  see,  ante,  {{1170- 
1176  and  notes. 

%.  AflidaTite  eettlnir  fortk  proeeeAlns* 
liad  at  preliminary  examination  of  accused, 
and  charge  to  firrand  Jury  griven  by  anotlur 
Judge,  can  not  be  considered  in  support  of 
motion  for  new  trial,  such  facts  not  belngr 
shown  to  have  been  connected  with  trial 
or  brougrht  to  notice  of  Jury. — People  v. 
Owens,  8  Cal.  App.  750,  86  Pac.  980. 


9.     Amendias     motion     for     new     trial 

After  motion  for  new  trial  has  been  denied 
and  Judgment  has  been  pronounced,  it  is 
too  late  to  ask  leave  to  amend  such  motion. 
— People  ▼.  Wessel,  98  Cal.  352,  355,  83  Pac. 
216. 

S.  Application  for  new  trial  ^  Skowiair 
neceaaary  to  extenalon  of  tlniM. — ^A  refusal 
to  grant  sixty  days*  time  within  which  to 
secure  affldavits  in  support  of  his  motion 
for  a  new  trial  Is  not  erroneous,  in  the  ab- 
sence of  a  showing  of  what  was  expected 
to  be  set  forth  in  the  aifldavlts  or  of  any 
reason  why  the  affidavits  had  not  already 
been  secured. — People  v.  Burrows,  27  Cal. 
App.  428,  150  Pac.  382. 

4.  Bvldence  In  support  of  motion* — It  is 

within  discretion  of  court  to  require  all 
evidence  in  support  of  motion  for  new  trial 
in  criminal  cases  to  be  put  in  form  of  affi- 
davits or  depositions,  though  there  is  no 
provision  in  this  code  for  use  of  affidavits 
except  when  ground  of  motion  is  newly  dis- 
covered evidence  (dictum). — People  v.  Sulli- 
van,  129  Cal.  657,   563,   62  Pac.   101. 

5.  Hearing     of    motion  ^  Continnaace. — 

Where  defendant  moves  to  set  aside  ver- 
dict upon  grounds,  among  others,  of  mis- 
conduct of  Jury,  and  of  newly  discovered 
evidence,  and  on  hearing  of  this  motion  at 
later  date  than  that  originally  fixed  for  pro- 
nouncing Judgment  asks  for  continuance  to 
procure  affidavits  of  witnesses  in  support 
of  such  grounds,  such  continuance  was 
properly  refused  where  defendant  did  not 
give  court  reasonable  grounds  for  his  be- 
lief that  affidavits  could  be  obtained  and 
that  they  would  show  matter  entitled  to  be 
considered  upon  motion  to  set  aside  ver- 
dict.— People  V.  Ross,  134  Cal.  256,  259,  66 
Pac.  229. 

6w  Hearing  oa  motloa. — Where  on  ground 
that  verdict  Is  contrary  to  evidence. — See, 
ante,  |  1181,  subd.  6,  and  note. 

7.  HearlnflT  on  motion  witkont  bill  of 
exceptlona  or  statement  of  case. — People  v. 


Keyser,  53  Cal.  183,  184;  Walker  v.  Superior 
Court.  135  Cal.  369,  371,  67  Pac.  336. 

8.  Motion  maat  be  made  before  Jnds- 
ment. — ^Motion  for  new  trial  is  always  made 
before  Judgment,  in  our  practice. — Sansome 
V.  MyersI  80  Cal.  483,  488.  sub  nom.  San- 
some V.  Superior  Court,  22  Pac.  212  (con.  op. 
by  Beatty,  C.  J.). 

9.  Second  motion  for  new  trial— Wben 
properly  denied. — ^Where  former  motion  had 
been  properly  made  and  at  right  time,  to 
wit,  "before  Judgment,"  as  provided  in  this 
section,  and  such  motion  had  been  duly 
heard  and  denied,  and  no  appeal  had  been 
taken  from  order  denying  it,  right  to  moVe 
for  new  trial  had  thus  been  exercised  and 
exhausted,  and  court  in  such  case  properly 
refused  to  entertain  second  motion  for  new 
trial.— People  v.  Walker,  142  Cal.  90,  92,  75 
Pac.  658. 

10.  Time  to  move  for  now  trial. — Statute 
does  not  contemplate  motion  for  new  trial 
until  all  issues  of  fact  have  been  tried; 
when  these  Issues  have  been  determined, 
and  before  final  Judgment  is  entered,  de- 
fendant has  his  motion  for  new  trial,  upon 
which  may  be  asigned  and  reviewed  errors, 
if  any,  occurring  in  trial  of  any  or  all  of 
issues. — People  v.  Smith,  121  Cal.  S66,  S69, 
11  Am.  Cr.  Rep.  108,  53  Pac.  802.  See  People 
V.  Majors,   65  Cal.   100,  101,   3  Pac.   401. 

11.  Necessary  intendment  on  appeal  is 
in  favor  of  correctness  of  action  of  trial 
court  in  denying  application  of  defendant 
in  criminal  case  for  further  time  in  which 
to  move  for  new  trial. — People  v.  Colson, 
49  Cal.  679,  680. 


12b  Same  —  <<Bef ore  Jndgment.** — ^Motion 
for  new  trial  is  properly  made,  and  at  right 
time,  when  it  is  made  "before  Judgment,** 
where  motion  has  been  duly  heard  and  de- 
nied and  no  appeal  has  been  taken,  though 
order  denying  right  to  move  for  new  trial 
has  been  thus  exercised  and  exhausted. — 
People  V.  Walker.  142  Cal.  90,  92^  75  Pac. 
658.  (Doubted  in  dictum  In  con.  op.  of 
Angellotti,   J.) 

13.  Case  where  motion  for  new  trial  has 
been  denied  after  hearing,  and  no  appeal 
taken  from  order  denying  such  motion,  is 
entirely  different  from  case  where  motion 
for  new  trial  has  been  granted  by  trial 
court,  or  on  appeal  an  order  denying  mo- 
tion has  been  reversed  and  new  trial  has 
taken  place.  Frcn  that  instant,  after 
granting  of  new  trial  case  stands  as  though 
no  trial  had  ever  been  had;  and  upon  con- 
clusion of  second  trial  motion  for  new  trial 
would  be  as  regularly  in  order  as  at  con- 
clusion of  first  trial.  But  with  reference 
to  any  particular  trial  of  case,  and  in 
connection  with  such  trial  and  fur  purpose 
of  reviewing  such  trial,  there  can  only  be 
one  motion  for  new  trial. — People  y. 
Walker,  142  Cal.  90,  92,  75  Pac.  658. 
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CHAPTER  Vn. 

ABEEST  OP  JUDGMENT. 

1 1185.  Motion  In  arrest  of  judgment.  i  1187.  Eifect  of  arresting  judgment. 

S  1180.  Court   may  arrest   judgment  without      §  1188.  Defendant,  when  to  be  held  or  dis- 
motion.  charged. 

§  1186.    MOTION  m  ABBEST  OF  JUDGMENT.    A  motion  in  arrest  of 

judgment  is  an  application  on  the  part  of  the  defendant  that  no  judgment  be 

rendered  on  a  plea  or  verdict  of  guilty,  or  on  a  verdict  against  the  defendant, 

on  a  plea  of  a  former  conviction.    It  may  be  founded  on  any  of  the  defects 

in  the  indictment  or  information  mentioned  in  section  ten  hundred  and  four, 

unless  the  objection  has  been  waived  by  a  failure  to  demur,  and  must  be  made 

and  determined  before  the  judgment  is  pronounced.    When  determined,  the 

order  must  be  immediately  entered  by  the  clerk  in  the  minutes. 

History:  Enacted  February  14,  1872,  founded  on  §§  442,  444  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  260,  261;  amended  AprU  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  25;  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  490,  act  held  unconstitutional,  see 
history,  §  171a,  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and 
Amdts.  1905,  pp.  697,  698;  amended  April  22,  1909,  Stats,  and  Amdta. 
1909,  p.  1087. 


ABEEST  OF  JUDGMENT. 

1.  Acquittal — Arrest   of  judgment  oper- 

ates as. 

2.  Appeal — No  appeal  lies. 

3.  Same — By  defendant. 

4.  Same — Bj  people. 

6.  Same — ^What  reviewable  on. 

6.  Defects  supporting — Statutory  only. 

7.  Same — ^Fkce  of  record  must  show  de- 

feet. 

8.  Same — Those  provided  in  section  1004 

only. 

9.  Demurrer — Does  not  waive  motion. 

10.  Same — Failure  to  demur. 

11.  Siame — Same — Defects  of  form. 

12.  Same  —  Same  —  Defects  appearing  on 

face. 

13.  Same — Same — ^Defects  curable  on  spe- 

dal  demurrer. 

14.  Same — ^Failure    to    demur    does    not 

waive  objections. 

15.  Same — Failure  to  state  public  offense. 

16.  Same — Public  offense   not  stated — ^No 

waiver  by  failure  to  demur. 

17.  Same — Indefiniteness  in  information — 

V^aiver  by  failure  to  demur. 

18.  Same — ^Lack  of  jurisdiction. 

19.  Insufficient   defects — Arraignment. 
80.  Same — That  defendant  was  not  legally 

eommitted. 
81,22.  Siame — ^Preliminary  examination. 

23.  Same — Grand  jury  proceedings. 

24.  Same — No  punishment  affixed. 

25.  Same — ^Promise  to  dismiss. 

26.  Same-— Substantial  defect. 


27.  Same — ^Variance. 

28.  Motion  for  new  trial — ^Effect  of. 

29-  31.  Motion     in    arrest    of    judgment  -^ 
Grounds  for. 

82.  Same — Present  insanity  of  defendant. 

33.  Offense  —  Sufficient     if     any     offense 
charged  by  indictment. 

1.  AcQnlttal— Arrest  of  Jndsnemt  oper- 
ates mm,  under  section  1188,  post,  only  when 
no  evidence  has  heen  shown  suflleient  to 
charge  defendant  with  any  ^ffense.  It  is 
not  necessary  that  evidence  be  sufficient 
to  convict  him.  Mistrial  is  not  an  acquit- 
tal nor  a  bar. — People  v.  Eppingrer,  109  Cal. 
294,  41  Pac.  1037. 

2,  Appeal  — No  appeal  Ilea* — ^No  appeal 
lies  from  an  order  denyingr  a  motion  in 
arrest  of  JudKUient,  althougrh  such  ruling  is 
subject  to  review  on  appeal  taken  from  the 
Judgment. — People  v.  Peery,  26  Cal.  App. 
143.  146  Pac.  44. 

S.  Same— >By  defendant. — No  appeal  lies 
from  order  denying  motion  for  arrest  of 
Judgment  Statute  does  not  authorize  ap- 
peal from  such  order;  it  may  only  be  re- 
viewed upon  appeal  from  Judgment. — People 
V.  Turner,  39  Cal.  370,  376;  Ex  parte  Hart- 
man.  44  Cal.  32,  34;  People  v.  Majors.  65 
Cal.  100.  3  Pac.  401;  People  v.  Henry,  77 
Cal.  445,  19  Pac.  830;  People  v.  Cline.  83 
Cal.  374.  23  Pac.  891;  People  v.  Mooney,  132 
Cal.  13.  63  Pac.  1070;  People  v.  Matussewski, 
138  Cal.  633,  71  Pac.  701;  People  v.  Hill.  1 
Cal.  App.  414,  416,  82  Pac.  398;  People  v. 
Feld.   149   Cal.  464,   469.   86   Pac.   1100. 

4.  Same  ^  By  people. — ^The  people  may 
appeal  from  order  granting  motion  In  ar- 
rest of  Judgment  under  provisions  of  sec- 
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tion  1288,  post;  prior  to  enactment  of  that 
section,  ftuch  appeal  was  not  allowed. — 
People  T.  Ah  Kim,  44  Cal.  384,  386. 

5.  Same— nrkat  reviewable  on. — ^Defects 
in  indictment  authorizing  motion  in  arrest 
of  Judgment  must  be  specifically  pointed  out 
as  basis  of  motion  in  lower  court,  to  entitle 
action  of  court  thereon  to  review  on  appeal. 
— People  T.  Dick,  87  Cal.  877,  279;  People  ▼. 
Sansome,  98  Cal.  235,  239,  88  Pac.  202. 

6.  Defeetfl  anpportlns— Statutory-  only.-^ 

Only  those  enumerated  in  statute  can  be 
relied  upon  to  support  motion  in  arrest  of 
Judg-ment — that  is,  certain  defects  in  in- 
dictment or  information  upon  which  ver- 
dict is  found. — People  v.  Indian  Peter,  48 
Cal.  260,  262.  See  People  v.  Fair,  43  CaL 
137,  147;  People  v.  McCarty,  48  Cal.  557. 

7.  Same^Faee  of  reeord  mvat  show  4e- 
feet  upon  which  the  motion  in  arrest  of 
judgment  is  founded. — ^People  v.  Johnson, 
71  Cal.  384,  892,  12  Pac.  261;  People  v.  Mc- 
Connell.  82  Cal.  620,  621,  88  Pac.  40. 

8.  Same— Tkoee  provided  In  aectlon  1004 
only. — Motion  in  arrest  of  Judgment  can  be 
founded  only  upon  defects  in  indictment 
or  information  enumerated  in  section  1004, 
ante. — People  v.  O'Leary,  77  Cal.  80,  83,  18 
Pac.  866.  See  People  v.  McCarty,  48  Cal. 
667;  People  v.  McConnell.  82  Cal.  620,  28 
Pac.  40. 

9.  Demarreru—Does  aot  waive  motion. — 
Objections  which  may  be  presented  by,  be- 
fore plea,  may  further  be  made  available 
after  verdict  by  motion  in  arrest  of  Judg- 
ment (dictum). — People  v.  Turner,  39  Cal. 
370.  372. 

See  par.  13,  this  note. 

10.  Same — Failure  to  demnr  upon  grounds 
enumerated  ^n  section  1004,  ante,  except 
ground  that  court  is  without  Jurisdiction, 
or  that  information  fails  to  state  facts  con- 
stituting public  offense,  waives  defects,  and 
they  can  not  be  used  as  grounds  of  motion 
in  arrest  of  Judgment. — People  v.  Shot  well, 
27  Cal.  394,  401;  People  v.  Garnett,  -9  Cal. 
622,  626;  People  v.  Jim  Ti,  32  Cal.  60,  62; 
People  V.  Burgess,  35  Cal.  115,  118;  People 
V.  Swenson,  49  Cal.  388,  390;  People  v. 
Feilen,  68  Cal.  218,  41  Am.  Rep.  258;  People 
V,  Villarino,  66  Cal.  228,  230,  6  Pac.  154; 
People  V.  Rodley,  131  Cal.  240.  260.  63  Pac. 
361.  See  People  v.  Frank,  28  Cal.  607,  513; 
People  V.  De  la  Ouerra,  31  Cal.  459.  461. 
Idaho.  People  v.  Stapleton,  2  Idaho  49,  62, 
3  Pac.  6.  Neb.  Thompson  v.  People,  4  Neb. 
526.  Ore.  State  v.  Bloodsworth,  26  Ore.  85, 
89.  34  Pac.  1023.  Utah.  United  States  v. 
Cannon.  4  Utah  122,  135,  7  Pac.  369. 

11.  Same— Same— Defects  of  form. — ^De- 
fendant can  not,  by  failing  to  demur,  lie  by, 
see  result  of  trial,  and  then,  if  it  be  adverse 
to  him.  by  this  motion  take  advantage  of 
some  defect  which  is  one  of  form  and  not 
of  substance. — People  v.  Matuszewski,  138 
Cal.  633,  71   Pac.  701. 

12.  Same^Same— Defects  appearing  on 
face. — ^Any    statutory    objections    to    indict- 


ment or  information,  or  any  defects  ap- 
parent on  its  face,  can  not,  after  plea  of 
not  guilty,  be  availed  of  on  nation  in 
arrest  of  Judgment.  It  is  only  want  of 
Jurisdiction  in  court,  or  failure  of  Informa- 
tion to  state  public  offense,  that  can  be 
availed  of. — People  v.  Villarino.  66  Cal.  228, 
230,  6  Pac.  164. 

IS.  Same  — -  Same  «-  Defectii  curable  on 
apedal  demurrer. — Where  defendant  has 
failed  to  demur  specially,  a  motion  in  ar- 
rest of  Judgment  can  not  be  based  upon 
objection  to  indictment  or  information 
which  would  have  been  good  on  special 
demurrer,  but  not  on  greneral  demurrer, 
such  as  that  indictment  or  information  dues 
not  conform  to  requirements  of  sections 
960,  952,  ante,  in  not  stating  particular  cir- 
cumstances of  offense;  objection  is  waived 
by  failure  to  demur  specially  on  that 
ground. — People  v.  Feilen,  68  Cal.  218,  41 
Am.  Rep.  268;  People  v.  Swenson,  49  Cal. 
388,  390;  People  v.  Gardner,  98  CaL  128,  32 
Pac.  880;  People  v.  Chuey  Ying  Git,  100  Cal. 
437,  439,  84  Pac.  1080;  People  v.  Byron,  103 
Cal.  675.  87  Pac.  754;  People  v.  Rodley,  131 
Cal.  240,  63  Pac  361;  People  v.  Mead,  146 
Cal.  600,  78  Pac.  1047. 

See  par.  10,  this  note. 

14.  Same  ^Failure  to  deoAur  does  not 
waive  objections  that  court  has  no  Jurisdic- 
tion of  offense  charged,  or  that  information 
does  not  state  facts  sufficient  to  constitute 
public  offense;  they  may  be  taken  advan- 
tage of  at  any  time,  and  may  be  relied 
upon  to  support  motion  in  arrest  of  Judg- 
ment, although  no  demurrer  was  interposed. 
— People  V.  Webber,  133  Cal.  628,  66  Pac.  38. 
See  People  v.  Burgess,  35  Cal.  116,  118; 
Sanders  v.  State.  55  Ark.  365,  369,  18  S.  W. 
376;  Thompson  v.  People,  4  Neb.  626;  De- 
nied: State  V.  Ah  Sam,  7  Nev.  127,  129. 

15.  Same  — Failure  to  state  public  of- 
fense.— ^Where  defects  in  statement  of 
offense  in  indictment  or  information  are 
matters  of  substance  and  not  of  form,  they 
are  not  waived  by  failure  to  demur,  and  if 
fatal  to  its  sufllciency,  a  motion  in  arrest 
of  Judgment  should  be  granted. — People  v. 
Ross,  103  Cal.   426.   428,   37  Pac.   379. 

16w  Same^Pnbllc  offense  not  stated^-No 
iFralver  by  failure  to  demnr  under  provi- 
sions of  sections  1004  and  1012,  ante,  and 
the  defect  may  be  taken  advantage  of  on 
motion  in  arrest  of  Judgment  under  pro- 
visions of  above  section. — People  v.  Bliss, 
—  Cal.  App.  — ,  190  Pac.  1046,  following 
doctrine  in  People  v.  McKenna,  81  Cal.  168, 
22  Pac.  488;  People  v.  Ross,  103  Cal.  426,  428, 
37  Pac.  379,  and  People  v.  Smith,  103  Cal. 
663.  566,  37  Pac.  616. 

17.  Same— Indellnlteness  In  Information 
— >lValver  by  failure  to  deoAur. — In  a  prose- 
cution chargingr  embezzlement  under  an 
information  duly  charging  all  the  elements 
of  the  offense,  but  is  open  to  question 
whether  is  a  sufficient  allegation  that  the 
money  was  being  held  by  the  defendant 
for  the  benefit  of  his  principal  at  the  time 
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of  the  conversion,  that  Indeflniteness  can 
not  be  taken  advantagre  of  by  motion  In 
arrest  of  Judgrment,  where  no  demurrer 
was  filed,  the  defect  having:  been  thereby 
waived. — People  v.  Schroeder,  —  Cal.  App. 
— ,   185  Pac.  507. 


18.  Sam«N— Lack  of  Jnrkidlctloii. — ^Motion 
in  arrest  of  Judgement  must  be  granted, 
where  information  or  indictment  fails  to 
show  affirmatively  Jurisdiction  of  court  and 
facts  allee:ed  are  consistent  with  fact  that 
offense  was  committed  outside  of  its  Juris- 
diction.— People  v.  Wong  Wangr,  92  Cal.  277, 
28   Pac.  270. 

19.  lasvlllcleiit  Defects -»  Arraignment. — 

Objection  that  certified  copy  of  information 
furnished  defendant  on  his  arraignment 
omitted  his  name,  where  information  itself 
was  In  due  form,  can  not  be  taken  ad- 
vantage of  by  demurrer  or  motion  in  arrest 
of  Judgment.  Defect  must  appear  in  in- 
formation Itself. — People  v.  Owens,  132  Cal. 
469,  471.' 64  Pac.  770. 

20.  Same — ^That  defendant  waa  not  le- 
gally- committed  by  magistrate  before  trial 
can  not  be  taken  advantage  of  by  motion 
in  arrest  of  Judgment. — People  v.  Bawden, 
90  Cal.  195.  27  Pac.  204;  People  v.  Chaves, 
122  Cal.  134,  64  Pac.  596. 

21.  SaoAe  —  FrellBAlnary      examination. — 

Nor  can  any  defect  in  proceedings  before 
committing  magistrate.-^People  v.  Cole,  127 
Cal.  645,  649,  69  Pac.  984. 

22.  The  defendant  in  a  prosecution  for 
assault  with  a  deadly  weapon  in  such  case 
will  not  be  permitted  to  raise  the  question 
as  to  the  regularity  of  the  preliminary  ex- 
amination on  motion  in  arrest  of  Judgment. 
— People  V.  Rader,  24  Cal.  App.  477,  141 
Pac.  958. 

28.  Same— 'Grand  Jary  proceedings. — Mo- 
tion to  set  aside  indictment  upon  ground 
that  improper  person  acted  as  interpreter 
before  grand  Jury  can  not  be  reviewed  upon 
motion  in  arrest  of  Judgment. — People  v. 
Ramirez,  56  Cal.  533,  535,  38  Am.  Rep.  73. 

24.  Sanae^No  pvnliihment  afllxed. — Ob- 
jection that  court  has  no  Jurisdiction  to  pro- 
nounce Judgment  because  statute  has  failed 
to  affix  any  punishment,  not  being  objec- 
tion founded  upon  information  or  indict- 
ment, can  not  be  taken  advantage  of  by 
motion  In  arrest  of  Judgment. — People  v. 
Gardner,  98  Cal.   127,  32  Pac.  880. 

25.  Sanae— Promise  to  dlamlna. — ^Motion  In 
arrest  of  Judgment  can  not  be  based  upon 
ground  that  committing  magistrate,  with 
consent  of  district  attorney,  promised  de- 
fendant that  charge  against  him  could  be 
dismissed  if  he  would  become  witness  for 
people  in  another  case. — People  v.  Indian 
Peter,  48  Cal.  250. 

2C  8am«  —  Sabstantlal  defect.  —  Motion 
In  arrest  of  Judgment  can  be  based  only 
upon  substantial  defects;  e.  g..  an  objec- 
tion    that    Information     alleged     name     of 
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deceased  merely  by  initials,  and  not  by  his 
full  Christian  names,  is  insufficient. — Peo- 
ple v.  Dick,  37  Cal.  277. 

27.  Same— Variance. — In  indictment  for 
arson  with  intent  to  defraud  insurance 
company,  variance  between  name  of  com- 
pany as  charged  and  that  proved  Is  not 
ground  on  motion  to  arrest  Judgment.— 
People  V.  Hughes,  29  Cal.  257.  262;  People 
v.  Schwartz,  32  Cal.  160,  165;  People  v. 
Oliverla,  127  Cal.  876  379,  69  Pac.  772. 

Aa  to  amendment  of  record  to  care  de- 
fect for  which  motion  In  arrest  of  Judg- 
ment Is  made,  see  note  67  L.  R.  A.  179,  185. 

28.  Motion    for    new    trial— Kflect    of. — 

Mot'ion  in  arrest  of  Judgment  is  not  waived 
by  making  motion  for  new  trial.  At  Com- 
mon law,  motion  was  matter  of  right,  and 
might  be  made  at  any  time  after  conviction 
and  before  sentence,  and  our  code  has 
made  but  one  restriction — that  if  defendant 
fails  to  demur  on  grounds  mentioned  in 
section  1004,  ante,  he  waives  his  right  to 
make  motion  upon  those  grounds. — Peo- 
ple V.  Clement,  4  Cal.  Unrep.  493,  35  Pac. 
1022. 

29.  Motion  In  arrest  of  Jadgment-^ 
Groands  for. — ^Under  the  provisions  of  sec- 
tion 1186  of  the  Penal  Code,  providing  for 
the  ground  on  which  a  motion  in  arrest 
of  Judgment  may  be  made,  objections  are 
not  available  that  the  grand  Jury  never 
caused  the  person  appointed  as  steno- 
graphic reporter  to  transcribe  the  testi- 
mony, and  that  no  copy  of  the  testimony 
was  served  on  the  defendant  within  five 
days  after  the  adjournment  of  the  grantl 
Jury. — People  v.  Delhantie,  163  Cal.  461,  125 
Pac.  1066. 

30.  Section  1185  Penal  Code  provides 
that  a  motion  in  arrest  of  Judgment  "may 
be  founded  on  any  of  the  defects  In  the 
indictment,  or  information  mentioned  in 
section  ten  hundred  and  four,  unless  the 
objection  has  been  waived  by  a  failure  to 
demur,  and  must  be  made  and  determined 
before  the  Judgment  Is  pronounced."  Sec- 
tion 1004  Penal  Code  enumerates  the 
grounds  upon  which  the  defendant  may  de- 
mur to  the  indictment  or  information, 
when  the  defects  constituting  such  grounds 
appear  upon  the  face  of  the  pleading.  Sec- 
tion 1187  Penal  Code  provides  that  the 
"effect  of  an  order  arresting  the  Judgment 
is  to  place  the  defendant  in  the  same  sit- 
uation in  which  he  was  before  the  indict- 
ment was  found  or  the  information  filed." 
Thus  it  will  be  seen  that  a  motion  in  arrest 
of  Judgment  is  directed  against  the  suf- 
ficiency of  the  indictment  or  the  Informa- 
tion to  state  a  public  offense  or  for  any 
other  defects  appearing  upon  the  face  of 
such  pleading  which  would  subject  it. 
under  the  law,  to  the  claims  of  a  demur- 
rer, and  is  entertainable  only  where  the 
defendant  has  demurred  to  the  pleading  by 
which  he  Is  chprjared. — People  v.  Tomsky, 
20   Cal.  App.    672,    130   Pac.    184,   186. 
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SI.  The  record  of  a  criminal  case 
showed  that  defendant  made  a  motion  to 
set  aside  the  Information,  which  was  de- 
nied, but  it  did  not  show  that  a  demurrer 
had  been  interposed  thereto  by  the  accused. 
The  court,  however,  of  its  own  motion, 
made  an  order  setting  aside  the  verdict  on 
the  ground  that  defendant  had  never  en- 
tered a  plea  to  the  information  under  which 
he  was  prosecuted,  and  also  made  an 
order  admitting-  defendant  to  bail  pending: 
the  trial  of  the  case.  Since  such  order 
setting-  aside  the  verdict  was  not  based 
upon  defects  in  the  information,  it  follows 
that  such   proceeding   was   not  and  can   in 


no  sense  be  considered  as  a  motion  in  ar- 
rest of  Judgment. — People  v.  Tomsky,  20 
Cal.   App.    672.    130   Pac.   184,    187. 

82i»  Same^Present  InsanltT'  of  defendjiBt 
about  to  be  arraigned  for  Judgment  upon 
a  criminal  conviction  is  not  a  ground  for 
a  motion  in  arrest  of  Judgment. — People  v. 
Kirby,  15  Cal.  App.  264,  114  Pac,  794. 

33.  OffeMse «- SofllcleMt  If  any  offense 
charired  by  ladlctmenti  court  can  not  arrest 
Judgment,  not  even  if  Judgment  is  pro- 
nounced for  higher  offense  than  that 
charged. — People  v.  Swensoa.  49  Cal.  888, 
890. 


§  1186.    COURT  MAY  ARBEST  JUDGMENT  WITH0X7T  MOTION.    The 

court  may,  on  its  own  motion,  at  any  time  before  judgment  is  pronounced, 

arrest  the  judgment  for  any  of  the  defects  mentioned  in  the  last  section,  by 

order  for  that  purpose  entered  upon  its  minutes. 

History:  Enacted  February  14,  1872,  founded  on  §  448  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  261;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  490,  act  held  unconsti- 
tutional, see  history,  §  171a,  ante;  amendment  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  p.  698;  amended  April  22,  1909,  Stats,  and 
Amdts.  1909,  p.  1088. 

1.     Arrest    of    fod^meBt    om    motion    of       terms,   made   upon    that   grround,   under   Its 

power  to  arrest  Judg-ment  on  its  own  view 
of  Jurisdictional  defect. — People  v.  Hodgres, 
27  Cal.  840,  342.  See  Ex  parte  Hartman, 
44  Cal.  82,  84. 


eovrt. — Where  it  is  apparent  on  face  of 
record  that  court  had  no  Jurisdiction  of 
offense  charged,  it  having:  been  committed 
In  another  county,  court  should  arrest 
Judgrment,  even  thougrh  motion  was  not,  in 


§  1187.    EFFECT  OF  ABBESTING  JTTDOBSENT.    The  effect  of  an  order 

arresting  the  judgment  is  to  place  the  defendant  in  the  same  situation  in  which 

he  was  before  the  indictment  was  found  or  information  filed. 

History:  ESnacted  February  14,  1872,  re-enactment  of  §  445  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  261;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  25;  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  490,  act  held  unconstitutional,  see 
history,  §  5,  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and 
Amdts.  1905,  p.  698. 


EFFECT  OP  ARBEST  OP  JTJDGMENT. 

1.  Acquittal — ^When. 

2.  Appeal — Reversal  of  judgment  on. 

3.  Discharges  defendant,  when. 

1.  Ae«iilttal— Wlien. — Granting:  of  mo- 
tion in  arrest  of  judgement  operates  as 
acquittal  only  when  no  evidence  has  been 
shown  sufficient  to  chargre  defendant  with 
any  offense.  It  is  not  necessary  that  evi- 
dence should  be  sufficient  to  convict  him. 
— People  V.  Eppinsrer  109  Cal.  294,  296,  41 
Pac.  1037. 

2.  Appe«l— Reversal    off    Jadsment    on. — 

Effect   of   reversal    on    appeal   of  judgrment 
rendered     after    making:    motion    for     new 


trial  and  in  arrest  of  judgrment  is  to  leave 
case  exactly  as  if  no  trial  had  been  had, 
and  does  not  operate  as  acquittal  under 
provisions  of  section  1188,  post. — People  v. 
Mooney,   132  Cal.   13,   16,   63   Pac.  1070, 

8.  Dlncharires  defendant,  wken. — Effect 
of  order  grrantin?  motion  in  arrest  of  judge- 
ment is  to  place  defendant,  as  nearly  as 
other  and  controlling:  rules  of  law  will  per- 
mit, in  same  situation  in  which  he  was 
before  indictment  was  found.  Upon  its 
entry  he  must  be  discharged,  unless  he  is 
detained  in  custody  by  virtue  of  some  other 
legral  process  or  order  which  it  is  In  power 
of  court  to  make. — Ex  parte  Hartman,  44 
Cal.  82.  84. 


§1188.  DEFENDANT,  WHEN  TO  BE  HELD  OB  DISOHABaSD.  If ,  from 
the  evidence  on  the  trial,  there  is  reason  to  believe  the  defendant  guilty,  and  a 
new  indictment  or  information  can  be  framed  upon  which  he  may  be  convicted, 
the  court  may  order  him  to  be  recommitted  to  the  officer  of  the  proper  county, 
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or  admitted  to  bail  anew,  to  answer  the  new  indictment  or  information.  If  the 
•  evidence  shows  him  guilty  of  another  offense,  he  must  be  committed  or  held 
thereon,  and  in  neither  case  shall  the  verdict  be  a  bar  to  another  prosecution. 
But  if  no  evidence  appears  sufficient  to  charge  him  with  any  offense,  he  must, 
if  in  custody,  be  discharged ;  or  if  admitted  to  bail,  his  bail  is  exonerated ;  or 
if  money  has  been  deposited  instead  of  bail,  it  must  be  refunded  to  the  defend- 
ant; and  the  arrest  of  judgment  shall  operate  as  an  acquittal  of  the  charge 
upon  which  the  indictment  or  information  was  founded. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  446  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  261;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  25. 


DISCHARGE   OP  DEFENDANT. 

1.  Acquittal,  when. 

2.  Same — ^Beyenal  of  judgment. 

3)4.  Discharge — As  to  recommitting  defend- 
ant. 
5.  Same — Defendant  can  be   discharged. 

1.  Ae«nlttal,  when. — It  Is  only  where  no 
evidence  has  been  shown  sufBcient  to 
charfire  defendant  with  any  offense  that 
>?rantiner  of  motion  operates  as  acquittal. 
If,  for  example,  the  people  had  failed  to 
lay  or  prove  venue,  evidence  would  not  be 
sufficient  to  convict,  but  it  misrht  establish 
to  certainty  that  somewhere  defendant  had 
committed  particular  crime  charged;  and 
it  was  never  intended  to  be,  nor  is  it,  law, 
t^at,  under  such  state  of  facts,  mistrial 
should  operate  as  acquittal  or  as  bar  to 
further  proceedings. — People  v.  Eppinger, 
109  Cal.  294.  296,  41  Pac.  10S7. 

2.  Same-— Reversal  of  Jndsvtent  not  ae- 
qnlttaL — Reversal  on  appeal  of  Judgment 
after  denial  of  motion  in  arrest  of  Judgment 
does  not  operate  as  acquittal,  under  this 
st^ction. — People  v.  Mooney,  182  CaL  18,  16, 
68  Pac.  1070: 


8.  Dtoekarve— A»  to  mcomntlttlBir  de- 
f eBdaat  —  ElVeet  of  order.  —  While  effect 
of  order  granting  motion  in  arrest  of 
Judgment  Is  to  place  defendant  in  same 
situation  In  which  he  was  before  indict- 
ment  was  found,  yet  If  from  evidence  of 
trial  there  is  reason  to  believe  defendant 
guilty,  new  Indictment  can  be  framed,  and 
court  may  order  him  to  be  recommitted  to 
officers  of  proper  county  or  admitted  to  bail 
anew  to  answer  new  indictment.  Or  if  evi- 
dence shows  him  guilty  of  another  offense 
he  may  be  committed  or  held  thereon,  and 
in  neither  case  will  granting  of  motion 
operate  as  acquittal. — Ex  parte  Hartman, 
44  Cal.   32,  34. 

4.  Where  indictment  has  been  brought 
in  wrong  county,  Judgment  should  be  ar- 
rested, whereupon  court  is  authorised,  if 
it  deem  proper,  to  recommit  defendant  or 
admit  him  to  bail  to  answer  new  informa- 
tion or  indictment. — People  v.  Scott,  74  Cal. 
94,    98,   16   Pac.   884. 

5.  Same— Defeiida«t    earn    be    dlaekarired 

from  indictment  or  information  without 
actual  trial  only  in  cases  enumerated  in 
statute.  —  People  Y.  Indian  Peter,  48  CaL 
250,  268. 
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TITLE  Vin, 

OP  JUDGMENT  AND  EXECUTION. 

Chapter  I.    This  Judgment,  §§  1191-1207. 
n.    The  Ezsgutiok,  if  1213-1230. 


CHAPTER  L 
THE  JUDGMENT. 


§  1191.    Appointing  time  for  judgment. 

S  1192.  Upon  plea  of  guilty,  court  must  de- 
termine degree. 

§  1192a.  Conviction  of  felony.  Ascertainment 
of  facts  relating  to  record  of  con- 
vict. 

§  1193.    Presence  of  defendant. 

§  1194.  When  defendant  in  custody,  how 
brought  before  the  court  for  judg- 
ment. 

S  1195.  How  brought  before  the  court  when 
on  bail. 

§  1196.     Bench-warrant  to  issue. 

§  1197.     Form  of  bench-warrant. 

§  1198.    Warrant,  how  served. 

i  1199.     Arrest  of  defendant. 

§  1200.  Arraignment  of  defendant  for  judg- 
ment. 


§  1201.  What  causes  may  be  shown  against 
judgment. 

§  1202.  If  no  cause  shown,  judgment  to  be 
pronounced. 

1 1202a.  Imprisonment  in  state  prison. 

§  1203.  Court  may  summarily  inquire  into  cir- 
cumstances in  aggravation  or  miti- 
gation of  punisl^ent.  [Hearing 
on  probation.] 

1 1204.  Proof  of  former  conviction  or  of 
facts,  etc,  in  mitigation,  etc.,  how 
made. 

§  1205.     Imprisonment  for  fine. 

§  1206.  Judgment  to  jpay  fine  constitutes  a 
lien. 

1 1207.    Entry  of  judgment. 


§  1191.  APPOINTmO  TIME  FOB  JUDOMENT.  After  a  plea  or  verdjct 
of  guilty,  or  after  a  verdict  against  the  defendant  on  a  plea  of  former  convic- 
tion or  acquittal,  or  once  in  jeopardy,  the  court  must  appoint  a  time  for  pro- 
nouncing judgment,  which  must  not  be  less  than  two,  nor  more  than  five  days 
after  the  verdict  or  plea  of  guilty;  provided,  however,  that  the  court  may 
extend  the  time  not  more  than  ten  days  for  the  purpose  of  hearing  or  determin- 
ing any  motion  for  a  new  trial,  or  in  arrest  of  judgment;  and  provided,  further, 
that  the  court  may  extend  the  time  not  more  than  twenty  days  in  any  case 
where  the  question  of  probation  is  considered  in  accordance  with  section  twelve 
hundred  and  three  of  this  code ;  provided,  however  that  upon  the  request  of  the 
defendant  such  time  may  be  further  extended  not  more  than  ninety  days  addi- 
tional. If  in  the  opinion  of  the  court  there  is  a  reasonable  ground  for  believing 
a  defendant  insane,  the  court  may  extend  the  time  of  pronouncing  sentence 
until  the  question  of  insanity  has  been  heard  and  determined,  as  provided  in 
chapter  six,  title  ten,  part  two  of  this  code. 

History:  Enacted  February  14,  1872,  founded  on  §§  447,  448  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  261;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  449;  by  Code  Commfesion,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  490,  act  held  unconstitutional,  see  history,  §  171a, 
ante;  amendment  re-enacted  March  22,  1905,  Stats,  and  Amdts.  1905, 
p.  763;  amended  April  14,  1909,  Stats,  and  Amdts.  1909,  p.  898;  April, 
1911,  Stats,  and  Amdts.  1911,  p.  688. 


SENTENCE  —  RE-SENTENCE  —  INDE- 
TERMINATE LAW. 

1.  Application  of  the  rule  ezpressio  unus, 
etc 


2.  Common-law  rale. 
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3, 4.  Construction  and  reason  of  amendment 
of  1909. 

5,  6.  Same — Effect  of  amendment  on  pend- 
ing proceedings. 
7.  Construction  of  section — Original  read- 
ing. 
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8.  Same — Evident  intent  of  required  de- 

lay. 

9.  Construction  of  section  1207,  post. 

10.  Contempt — Imprisonment  for  satisfao* 

tion  of  fine. 

11.  Same — Maximum    of    imprisonment. 

12.  Contents  of  judgment. 

13.  Cruel  and  unusual  punishment. 

14.  Entry  of  judgment — Appeal. 

15.  Examination  for  insanity  after  judg- 

ment rendered. 
16,17.  Execution— Not   part  of   judgment. 

18.  Fine    and     imprisonment  —  Imprison- 

ment to  pay  fine. 

19.  Insanity  pleaded — Burden  of  proof — 

On  defendant. 

20.  Insanity    after    verdict  —  Burden    of 

proof — On  defendant. 
21, 22.  Same — Jurors — Instruction. 

23.  Same — Same — Number  of  jurors  nec- 

essary for  verdict — Instruction  as  to. 

24.  Same— ^ame — Number  of  peremptory 

challenges. 
26.  Same— Object  of  proceeding. 

26.  Jurisdiction  not  lost,  when. 

27.  Same — Court  does  not  lose  jurisdiction 

to  pronounce  judgment. 
27a.  Same — Provisions  mandatory. 

28.  Same  —  Same  —  Non-compliance   error 

of  law — ^Reviewable  on  appeal  only. 

29.  Motion   for   new   trial— Need   not   be 

actually  made. 

30.  Motion  to  dismiss  information. 

31,  32.  Presumptions  in  favor  of  judgment. 

33.  Prohibition  does  not  lie. 
34,35.  Purpose  of  law. 

36.  Reasonable  penalty. 

37.  Regularity   presumed. 

38.  Rendition  of  judgment. 

39,40.  Suspension   of   sentence — Probation. 
41,42.  Same — ^Discretion   of   court. 

43.  Same — ^Discharge  on  habeas  corpus. 

44.  Same — Enlarging  probationary  period. 

45.  Same  —  Executive    authority    of    gov- 

ernor not  disturbed. 
46-50.  Time  for  pronouncing  judgment. 
51,52.  Same — Construction  of  section. 

53.  Same — Postponement  of  time  of  sen- 

tence— Effect  of. 

54.  Same  —  Consent    to    postponement  — 

Statement  of  court  to  defendant- 
Absence  of  coercion. 

65.  Same — Where  probation  applied  for — 
Power  of  court. 

56.  Same — ^Provisions  mandatory — ^Resen- 
tence— Time  of. 

67.  Same  —  Same  —  Same  —  Defendant 

actor. 

68.  Same — Same — Indeterminate    sentence 

<— Void  sentence. 


59.  Same — Shortness   of   time — Assent   of 

defendant — No  objection. 

60.  Same — Time  is  cumulative,  when. 

61.  Same — Validity   of  judgment. 

62.  Same — Starting  point  from  which  to 

reckon  time. 

63.  Same — Waiver   of   time  between   con- 

viction and  sentence. 

A«  to  effect  of  void  aeatence  upon  prior 
bench-warrant,  see  Kerr's  Cyc.  Code  Civ. 
Proc.    (2d   ed.),   |  184   and   note. 

A«  to  effect  of  void  iientence  upon  prior 
process,  see  note  Kerr's  Cyc.  Code  Civ. 
Proc,  S  134  and  note. 

1.  Applicntion  of  the  rale  expressio 
nnns,  etc.,  to  the  provisions  of  this  section 
would  Justify  a  distinction  between  the 
exercise  of  the  probationary  powers  of  the 
court  In  supendlnsr  sentence  and  In  staying: 
execution  after  sentence.  The  suspension 
of  sentence  appears  to  be  the  greneral  rule 
In  cases  where  the  defendant  is  over  six- 
teen years  of  age,  while  suspension  of 
execution  of  sentence  appears  to  be  re- 
stricted to  sentences  to  pay  fine  with 
Imprisonment  In  the  alternative.  This  spe- 
cial provision  for  a  stay  of  execution  jus- 
tifies the  further  inference  as  to  the 
leerlslative  Intent  to  limit  the  power  to 
specially  prov,Ided  cases. — ^Ex  parte  Collins, 
8    Cal.    App.    367,    869,    97    Pac.    188. 

2,  Common-lnw  rale. — It  appears^  that 
at  common-law  It  was  competent  for  a 
court  having:  authority  to  Imprison  as  a 
penalty  for  crime  to  make  an  order  stay- 
ing: execution,  and  the  power  to  do  this  is 
held  to  be  Inherent  In  the  court.  For  this 
reason  It  is  said  to  follow  that  unless  oth- 
erwise provided  by  statute  the  power  to 
stay  execution  exists  in  the  court,  and  be- 
ing: exercised  for  the  benefit  of  the  defend- 
ant will  be  presumed  to  have  been  done 
withlhis  consent. — Ex  parte  Collins,  8  Cal. 
App.  367,  369,  97  Pac.  188. 

8.  Construction  and  reason  of  nmend- 
ment  of  1900. — ^The  purpose  sought  to  be 
accomplished  by  the  amendment  in  1909  of 
sections  1191,  1202  and  other  sections  of 
this  code  are  to  prevent  the  delays  which 
sometimes  ensued  in  the  superior  court  in 
criminal  cases  between  the  time  the  verdict 
was  rendered  and  the  time  of  passing:  sen- 
tence and  between  the  time  of  sentence  and 
the  filing-  in  the  appellate  courts  of  the 
record  on  appeal  in  cases  where  an  appeal 
was  taken.  For  the  latter  end  bills  of 
exceptions  were  practically  abolished  and 
the  reporter's  transcript  of  the  evidence 
substituted  therefor. — ^Rankin  v.  Superior 
Court,   157  Cal.  189,   191,  106  Pac.  718. 

4.  The  amendment  of  this  section  and 
section  1202  in  1909  are  directed  to  the  end 
of  preventing  delay  in  rendering  Judgment. 
For  that  purpose  the  power  of  the  court 
to  extend  the  time  was  abridged  and  to  pre- 
vent the  superior  courts  from  arbitrarily 
ignoring  or  disregarding  the  law  in  that 
respect   it   was   declared   that   if    the    time 
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was  extended  beyond  that  authorized  the 
defendant  should  perforce  be  entitled  to  a 
new  trial. — Rankin  v.  Superior  Court,  167 
Cal.  189,  191,  106  Pac.  718. 

5.  Same— Effect  of  amendment  on  pend- 
ing proeeedlniT' — Prior  to  the  amendment 
of  1909  the  court  was  not  limited  as  to 
the  extent  of  time  which  could  be  allowed 
before  pronouncing  Judgment  and  where 
the  matter  of  pronouncing  judgment  was 
pending  at  the  time  the  amendment  went 
into  effect  the  court  could  still  continue 
the  matter  for  ten  days  after  the  amend- 
ment took  effect  for  the  purpose  of  hearing 
or  determining  a  motion  for  a  new  trial. — 
People  T.  Shehadey,  12  Cal.  App.  648,  650, 
108  Pac.  146. 

6.  Where  the  matter  of  pronouncing  a 
Judgment  was  pending  at  the  time  the 
amendment  of  1909  to  this  section  went  into 
effect,  the  continuance  of  eleven  days 
thereafter  where  a  motion  for  a  new  trial 
was  In  fact  made  and  denied,  being  less 
than  ten  days  after  the  first  five  days 
allowed,  will  be  presumed  to  have  been 
made  for  the  purpose  of  passing  upon  the 
motion  and  is  not  unauthorized. — People  v. 
Scott,    18   Cal.   App.   301,   304.    109    Pac.    498. 

7.  Constraetlon  of  »ectlon  —  OrlK<i>at 
rendlnir.— This  section  (Sfi  447,  448  Crlm. 
Prac.  Act  1861),  as  It  originally  stood,  read 
as  follows:  "After  a  plea  of  guilty,  or  after 
a  verdict  against  the  defendant  on  a  plea 
of  former  conviction,  or  acquittal,  if  the 
Judgment  is  not  arrested  or  a  new  trial 
granted,  the  court  must  appoint  a  time  for 
pronouncing  Judgment  which  must  be  at 
least  two  days  after  the  verdict  if  the 
court  Intended  to  remain  in  session  so  long; 
and  if  not,  as  remote  a  time  as  can  reason- 
ably be  allowed.  But  in  no  case  can  the 
Judgment  'be  rendered  in  less  than  six 
hours  after  the  verdict." — People  v.  Felix, 
46   Cal.  168,  164.  f 

8.  Same-— Evident  Intent  of  required  de- 
lay as  prescribed  In  above  section  is  to  give 
defendant  in  contested  case  sufficient  time 
to  prepare  his  motion  for  new  trial  or  in 
arrest  of  Judgment,  which  proceedings 
must  be  taken  before  Judgment  is  rendered; 
but  these  reasons  do  not  exist,  at  least 
in  same  degree,  in  cases  of  Judgment  upon 
plea  of  guilty. — People  v.  Robinson,  46  Cal. 
94,    96. 

8.  Constmctlon  of  •ectlon  1207,  post. — 
The  word  "and"  must  be  substituted  for 
the  word  "or"  In  subdivision  1  of  this  sec- 
tion, for  it  is  hardly  conceivable  that  the 
legislature  intended  to  invest  a  clerk  and 
ministerial  officer  of  the  court  with  a  dis- 
cretion to  select  either  a  copy  of  the  min- 
utes of  the  plea  or  a  copy  of  the  minutes 
of  the  demurrer  as  making  a  part  of  the 
record  in  the  action.  What  is  meant  by 
the  word  "demurrer"  and  by  what,  if  any, 
words  it  is  qualified  must  be  determined 
by  the  entire  section  read  in  the  light  of 
Its  manifest  purpose  and  other  provisions 
of  the  law  bear  upon  the  subject. — People 
V.  Glass,  168  Cal.   660,  112  Pac.  281. 


lOw  Contempt— Imprisonment  fo»  natlB- 
f action  of  line  imposed  under  sections  1209, 
et  seq..  Code  Civil  Procedure,  must  be  made 
under  the  authority  of  this  section,  no  other 
statutory  provision  containing  such  author- 
ity, and  imprisonment  not  authorized  under 
common-law  (Angellotti,  J.,  dis.  op.). — Ex 
parte  Karlson,  160  Cal.  384,  117  Pao.  447. 

See,   also,   par.   18,   this   note. 

11.  Same— >Mnxlmnm      of      Imprisonment 

under  sections  1209,  et  seq.,  Code  Civil  Pro- 
cedure, not  affected  by  the  limitations  of 
this  section  as  to  Imprisonment  for  satis- 
faction of  fine  (section  11,  Penal  Code), 
hence,  an  order  for  imprisonment  for  one 
day  for  each  two  dollars  unpaid  of  a  two 
hundred  dollar  fine  for  contempt  under  sec- 
tion 1218  Code  Civil  Procedure  was  upheld. 
(Angellotti,  J.,  dis.). — Ex  parte  Karlson,  160 
Cal.  380,  117  Pac.  447. 

12.  Contents  of  Jndsrment. — Where  the 
Judgment  adopts  the  verdict  of  the  Jury 
and  sentences  the  defendant  accordingly, 
and  the  whole  Judgment  constitutes  a  sub- 
stantial compliance  with  the  section,  and 
affords  defendant  ample  protection  against 
a  second  prosecution  for  the  same  offense. 
It  is  sufficient. — People  v.  Barnnovich,  16 
Cal.  App.   483,   117  Pac.   672. 

18.     Cmel     and     vnnsnal      punishment. — 

Imprisonment  in  the  county  Jail  or  in  the 
state  prison  is  not  unusual.  In  fact,  it  is 
the  most  common  mode  of  punishment  in 
all  civilized  countries.  Tt  is  not  cruel  in 
the  sense  used  in  the  constitution.  Cruel 
and  unusual  punishments  are  punishments 
of  a  barbarous  character  and  unknown  to 
the  common  law.  The  word  when  it  first 
found  place  In  the  bill  of  rights  meant  not 
a  fine  or  Imprisonment  or  both,  but  such 
punishment  as  that  Infilcted  by  the  whlp- 
ping-post,  the  pillory,  burning  at  the  stake, 
breaking  on  the  wheel,  and  the  like,  or 
quartering  the  culprit,  cutting  off  his  nose, 
ears  or  limbs,  or  strangling  him  to  death. 
It  was  such  severe,  cruel  and  unusual  pun- 
ishments as  disgraced  the  civlllKation  of 
former  ages  and  made  one  shudder  with 
horror  to  read  of  them. — In  re  O'Shea,  11 
Cal.  App.  668,  575,  106  Pac.  776. 
See  par.  36,  this  note. 

14.  Bntry  of  Judsment^Appeal. — Bntry 
of  Judgment,  where  an  appeal  is  taken 
orally  as  provided  in  sections  1239-1'241, 
post,  must  be  followed  by  entry  of  such 
appeal.  —  People  v.  Dresser,  16  Cal.  App. 
684,  117  Pac.   688. 

15.  Examination  for  Insanity  after  Jadsr- 
nient  rendered. — ^In  a  prosecution  for  utter- 
ing a  forged  instrument,  where  the 
defendant's  counsel,  after  Judgment  ren- 
dered, presented  affidavits  asking  that  the 
accused  be  examined  as  to  his  sanity,  the 
court,  while  expressing  the  opinion  that  it 
entertained  no  doubt  as  to  the  prisoner's 
sanity,  had  the  prisoner  examined  by  a 
commission  who  reported  him  to  be  sane. 
In  view  of  the  announcement  by  the  court, 
both  before  and  after  the  appointment  of 
the  commission,  as  to  its  firm  belief  in  the 
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sanity  of  the  prisoner,  the  fact  that  a  jury 
"was  not  ordered  to  pass  upon  the  flndingrs 
of  the  commission  was  immaterial. — People 
V.   Stock,  19  Cal.  App.  748,  127  Pac.   798. 

16.  ExccvtloB^lfot   part   of  Jndirmeiit. — 

The  time  at  which  a  Judgment  or  sentence 
shall  be  carried  Into  execution  forms  no 
part  of  the  Judgrment  of  the  court.  The 
judfirment  is  the  penalty  of  the  law  as  de- 
clared by  the  court,  while  the  direction 
with  respect  to  the  time  of  carrying  it 
into  effect'  is  In  the  nature  of  the  award 
of  execution.  Where  the  penalty  is  impris- 
onment the  sentence  of  the  law  is  to  be 
satisfied  only  by  the  actual  sufFeringr  of 
the  Imprisonment  Imposed,  unless  remedied 
by  death  or  some  legral  authority.  The  ex- 
piration of  time  without  imprisonment  is  in 
no  sense  an  execution  of  sentence.  Where 
the  convicted  defendant  is  at  liberty  and 
has  not  served  his  sentence,  if  there  be 
no  statute  to  the  contrary,  he  may  be  re- 
arrested as  an  escape  and  ordered  into  cus- 
tody upon  the  unexecuted  Judgment, — Ex 
parte  Collins,  8  Cal.  App.  367,  370,  97  Pac. 
188. 

17.  If  it  be  conceded  that  in  cases  in 
which  the  plea  of  gruilty  or  verdict  of  con- 
viction has  been  entered,  but  no  sentence 
imposed,  to  wit,  that  an  agreement  or  con- 
dition that  the  defendant  may  remain  at 
large  unsentenced  is  void  and  that  a  sus- 
pension of  sentence  entered  by  consent  is 
unauthorized,  it  does  not  follow  that  it 
would  avoid  the  original  Judgment.  It 
would  still  be  a  valid,  substantiated,  unexe- 
cuted sentence. — Ex  parte  Collins,  8  Cal. 
App.  867.  369,  97  Pac.  188. 

18.  Fliie  and  Imprisonment— Inprlaon- 
ment  to  pay  line. — Where  a  Judgment  of 
conviction  imposes  punishment  by  impris- 
onment, it  may  also  as  additional  punish- 
ment Impose  a  fine,  but  can  not  direct  addi- 
tional imprisonment  to  pay  fine  so  imposed. 
— People  V.  Kerr,  15  Cal,  App.  275,  114  Pac. 
684. 

See  pars.  10  and  11,  this  note. 

19.  InMinlty  pleaded— Borden  of  proof- 
On  defendant. — When  a  person  has  been 
convicted  of  a  crime  and  pleads  insanity 
as  a  reason  why  Judgment  and  sentence 
should  not  be  pronounced  against  him,  in 
a  proceeding  to  have  his  sanity  deter- 
mined by  a  Jury,  under  the  provisions  of  the 
above  section  and  of  sections  1867  et  seq., 
the  burden  is  upon  him  to  show  that  he 
was  insane  at  the  time  of  arraignment  for 
sentence. — People  v.  Lawson,  178  Cal.  722, 
174  Pac.  885, 

20.  Insanity  after  verdlct-^Barden  of 
proof— On  defendant. — In  those  cases  in 
which  a  person  convicted  of  crime  pleads 
present  insanity  as  a  cause  or  reason  why 
Judgment  of  sentence  should  not  be  pro- 
nounced against  him,  on  arraignment  for 
sentence,  in  a  proceeding  to  have  deter- 
mined by  a  Jury  the  present  sanity  or 
insanity  of  the  prisoner,  under  the  pro- 
visions  of    the   above   section    and   section.*' 
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1367,  et  seq.,  post,  the  burden  of  proof  is 
upon  the  defendant  to  show  to  the  satis- 
faction of  the  Jury  that  he  is  presently 
insane  at  the  time  of  his  arraignment  for 
sentence. — People  v.  Lawboh,  178  Cal.  722, 
174  Pac.   885. 

21.  Same  Jnrors— Ins  traction. — On  pro- 
ceedings, after  verdict  of  guilty  to  deter- 
mine the  present  sanity  of  the  defendant, 
an  Instruction  that  a  plea  of  Insanity  is 
sometimes  resorted  to  in  cases  where 
aggravated  crimes  have  been  committed 
under  circumstances  which  render  hopeless 
all  other  means  of  evading  punishment, 
and  that  while  such  a  defense  ought  to 
be  viewed  as  a  full  bar  to  punishment  after 
conviction  where  established  satisfactorily, 
it  should  be  examined  with  great  care  lest 
an  ingenious  counterfeit  of  the  malady 
furnish  protection  to  guilt,  is  a  proper  cau- 
tionary instruction  and  not  ground  for  a 
reversal, — People  v.  Lawson,  178  Cal.  722, 
174  Pac.   885. 

22.  An  instruction  in  such  a  proceeding 
that  the  verdict  of  guilty  established 'be- 
yond question  the  sanity  of  the  defendant 
at  the  time  of  the  commission  of  the  of- 
fense of  which  convicted.  Is  inapplicable,  but 
without  prejudice,  where  the  Jurymen  were 
also  instructed  that  the  issue  before  them 
was  whether  the  defendant  is  now  insane, 
and'  also  instructing  them  as  to  the  test  of 
insanity  by  which  they  were  to  be  gov- 
erned in  considering  the  evidence  and  ar- 
riving at  a  verdict. — People  v.  Lawson,  178 
Cal.  722,  174  Pac.  886. 

23.  Same— Same-— Nnmber  of  Jnrora  nec- 
essary for  verdlet- Instraetlon  mm  to  con- 
currence of  three-fourths  of  Jurors  being 
sufllctent  to  a  valid  verdict  being  correct 
need  not  be  determined  where  the  record 
shows  all  the  Jurors  concurred  in  the  ver- 
dict rendered. — People  v.  Lawson,  178  Cal. 
722,    174    Pac.    886. 

24.  Same— Sante— Nnmber  of  peremptory 
ehallemres. — The  proceeding  to  have  the 
sanity  of  the  defendant  determined  by  a 
jury  after  conviction,  on  arraignment  for 
sentence,  being  a  special  proceeding,  the 
number  of  peremptory  challenges  to  pros- 
pective Jurors  is  not  controlled  by  section 
1070,  ante,  and  a  refusal  of  the  trial  Judge 
to  allow  the  defendant  more  than  four 
peremptory  challenges  is  not  ground  for 
reversal. — People  v.  Lawson,  178  Cal.  722, 
174  Pac.   886. 

25.  Same— Object  of  proceedlnir  before 
Jury  to  determine  his  sanity  where  he  has 
been  tried  and  convicted,  on  plea  of  in- 
sanity at  arraignment,  is  to  determine  the 
sanity  of  defendant  at  the  time  of  arraign- 
ment for  sentence,  not  at  the  time  of  the 
commission  of  the  crime. — People  v.  Law- 
son,  178  Cal.  722,  174  Pac.  885. 

26.  Jnrladlctlon      not     lost,      when. — The 

provision    of   this    section    granting    a    new 

trial    to    the    defendant    for    delay    in    pro- 

nounoingr    Judgment    does     not     indicate    a 

egislative    intent    that    the    lapse    of    time 
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and  failure  of  the  court  to  render  the  judg- 
ment within  the  time  fixed  should  oust  the 
court  of  further  jurisdiction  to  proceed  in 
the  case  and  render  a  dismissal  necessary. 
On  the  contary  it  necessarily  implies  that 
the  Jurisdiction  shall  continue  and  that  the 
court  shall  retain  authority  to  order  the 
new  trial  and  proceed  therewith  to  verdict 
and  final  judgment.  —  Rankin  v.  Superior 
Court,  157  Cal.  189,  192,  106  Pac.  718. 

27.  Same-^Coiirt  4oe»  not  lo«e  Jarlsdlc- 
tloB  to  pronounce  Jadirntent  by  reason  of 
fact  that  court  did  not  sentence  defendant 
until  thirty-five  days  after  time  fixed,  ow- 
ing: to  holidays  declared  by  governor. — 
People  V.  Stokes,  6  Cal.  App.  205,  89  Pac. 
997,  1000. 

aSTa.  Snme^Provliilonii  mnndntorj- — The 
provisions  of  above  section,  which  limit  the 
time  for  the  pronouncing  of  judgment  after 
conviction,  are  mandatory  in  effect  and  de- 
signed to  produce  a  speedy  determination 
of  criminal  proceedings  In  the  trial  court. — 
People  V.  ailbreth,  33  Cal.  App.  23,  164  Pac. 
18,  following  People  v.  Winner,  31  Cal.  App. 
352.  160  Pac.  689,  and  People  v.  Boling, 
32  Cal.  App.  42.  161  Pac.  1169. 

28;.  Same— >Snme  •—  Non-compllnnce  error 
of  law  ^  Reviewable  on  appeal  only.  —  The 

provisions  of  the  above  section  and  of  sec- 
tion 1^02,  post,  relative  to  passing  of  judg- 
ment of  sentence  are  mandatory,  and  a 
failure  to  comply  with  them  is  an  error  of 
law,  which  Is  reviewable  on  appeal  and  not 
in  habeas  corpus  proceedings. — Ex  parte 
Todd,  —  Cal.   App.  — ,   186   Pac.   790. 

28.  Motion  for  new  trial— Need  not  be 
actually  made. — It  is  not  necessary  for  the 
exercise  of  the  court's  discretion  in  extend- 
ing the  time  beyond  the  five  days  and  less 
than  fifteen  days  that  a  motion  for  a  new 
trial  should  actually  be  pending  and  unde- 
termined. It  is  sufficient  that  a  motion  for 
a  new  trial  Is  in  contemplation,  defendant's 
counsel  having  so  declared  and  expressed 
himself  as  satisfied  with  the  date  fixed  for 
judgment  which  was  within  the  maximum 
limit  of  the  fifteen  days  which  the  statute 
allows. — People  v.  Treschenko,  159  Cal.  456, 
114  Pac.  678. 

30.     Motion    to    diamlnii    Information    and 

the  various  minutes  of  the  court  made 
thereon  and  with  reference  thereto  consti- 
tute no  part  of  the  judgment-roll.  The 
only  way  they  can  be  brought  before  the 
appellate  court  is  by  a  proper  authenti- 
cated bin  of  exceptions. — People  v.  Russo, 
8  CaL   App.    636,  637,   97  Pac.   700. 

81.     Presamptlona  In   favor  of  Jndinnent. 

— It  is  the  general  rule  that  where  a  court 
has  power  to  hear  and  determine  a  question 
the  fact  that  it  erred  in  such  decision  doe» 
not  render  Its  judgment  void,  and  there  Is 
no  reason  why  this  rule  should  not  be  ap- 
plied in  criminal  as  well  as  in  civil  cases. 
— People  V.  Ham  Tong,  166  Cal.  579.  681, 
102   Pac.    263. 

32.     Where   nothing   to   the   contrary   ap- 
pears,   in    view    of    the    presumption    as    to 


the  regularity  of  the  proceedings  of  a  court 
of  record  and  of  the  rule  Imposed  upon  the 
appellant,  the  burden  of  showing  error  af- 
firmatively, it  would  be  presumed,  if  neces- 
sary to  support  the  judgment,  that  tlie 
defendant  consented  to  a  discharge  of  the 
jury. — People  v.  Dlsperati,  11  Cal.  App.  469, 
474,   105   Pac.   617. 

33.  Prohibition     does     not     lie. — If      the 

court  should  refuse  a  new  trial  and  render 
judgment  against  the  defendant  after  the 
authorized  time  has  passed  Its  action  would 
be  erroneous  and  the  judgment  would  be 
reversed  on  appeal,  but  as  it  would  be  a 
judgment  rendered  by  a  court  having  juris- 
diction of  the  subject  matter  and  of  the 
person  it  would  not  be  void  nor  subject  to 
collateral  attack  upon  the  ground  of  its 
untimely  rendition.  It  would  not  be  acting 
without  or  in  excess  of  its  jurisdiction.  Pro- 
hibition would  not  be  maintainable. — Han- 
kin  V,  Superior  Court,  157  Cal.  189,  192,  106 
Pac.  718. 

34.  Purpose  of  law. — The  primary  pur- 
pose of  this  section  is  evidently  to  cause 
to  be  annexed  together  and  thus  preserved 
in  the  form  of  a  judgment-roll  such  papers 
as  shall  show  what  Issues  were  presented 
for  determination  and  the  result  of  such 
determination.  —  People  v.  Qlass,  168  Cal. 
650,  112  Pac.  281. 

35.  Purpose  of  above  section  seems  to 
be  to  guard  rights  of  prisoner  from  hasty 
or  too  precipitous  judgment  against  him. 
In  practice  it  would  be  highly  inconvenient 
in  administration  of  criminal  justice  that 
power  of  court  to  pronounce  judgment 
should  be  limited  to  particular  term  at 
which  trial  is  had. — People  v.  Felix,  45  Cal. 
163,   164. 

36.  Reasonable  penalty.  —  Where  state 
legislature  has  declared  fifteen  miles  an 
hour  a  proper  maximum  speed  for  automo- 
biles in  a  city,  ordinance  Imposing  Impris- 
onment for  speed  exceeding  thirty  miles  an 
hour  can  not  be  said  to  be  unreasonable. 
The  offense  is  malum  prohibitum  and  not 
malum  in  se,  and  the  penalty  must  rest 
largely  in  the  sound  discretion  of  the  legis- 
lative branch  of  the  government. — Ex  parte 
Snowden,  12  Cal.  App.  521,  524,  107  Pac.  724. 

See  par.  13,  this  note. 

87.  Rcflrularity  presumed. — ^In  the  ab- 
sence of  a  showing  by  the  record  to  the 
contrary,  it  will  be  presumed  that  the  trial 
court  acted  regularly,  and  where  a  motion 
for  a  new  trial  was  in  fact  made  and  de- 
nied, that  a  continuance  ordered  was  for 
the  purpose  of  enabling  the  court  to  hear 
and  determine  such  motion. — People  v. 
Scott,  13   Cal.   App.   301,   304,   109   Pac.   498. 

38.  Rendition  of  Jvdfrmeat,  upon  a  ver- 
dict of  conviction,  after  a  continuance  for 
longer  than  five  days,  as  permitted  in  this 
section.  Is  not  a  matter  In  excess  of  juris- 
diction, but  is  error  to  be  reviewed  upon 
appeal  only^ — People  v.  Rhodes.  17  Cal,  App. 
791,   121   Pac.   936. 

39.  SnspensioB     of     sentence— Probation. 

— Under    section    1203    of    the    Penal    Code. 
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as  amended  in  1911 — the  so-called  Proba- 
tion Act — the  withholding:  of  the  commit- 
ment upon  a  Judgment  of  conviction  is  the 
equivalent  of  suspending:  the  execution  of 
the  sentence,  and  such  Judgrment  can  not 
subsequently  be  enforced  agrainst  a  defend- 
ant who  has  been  allowed  his  liberty  after 
the  maximum  possible  term  of  his  sentence 
has  expired. — ^Ex  parte  Slattery,  163  Cal. 
176,  124  Pac.  866. 

As  to  poiFrer  of  eonrt  !■  regard  to  svspcB- 
aion  of  Bonteaee  la  a  crlmlaal  eaose,  see, 
post,  8  1208  and  note;  5  Constitutional  Re- 
view 131,  and  note  Ann.  Cas.  1912B,  1192. 

40.  By  the  provisions  of  the  probation 
law,  when  a  *  defendant  has  fulfilled  the 
conditions  of  his  probation  for  the  entire 
period  thereof,  which  can  not  exceed  the 
maximum  possible  term  of  his  sentence,  the 
power  of  the  court  to  enforce  its  original 
Judgement  is  at  an  end. — Ex  parte  Slattery, 
168   Cal.    176,    124   Pac.    856. 

41.  Same— DIseretloa  of  eoart. — The  re- 
fusal of  the  court  to  release  a  petitioner 
on  probation  under  the  authority  of  this 
section  is  not  grround  for  release  from  cus- 
tody on  habeas  corpus,  although  petitioner 
is  under  eiffhteen  years  of  agre,  no  showing 
having  been  made  at  the  preliminary  ex- 
amination as  to  his  agre,  and  a  plea  of 
KUil^  having:  been  entered  in  the  superior 
court — In  re  Tom,  17  Cal.  App.  680,  121 
Pac.   294. 

42.  Under  this  section,  as  amended  in 
1911 — the  so-called  Probation  Act — the 
withholding:  of  the  commitment  upon  a 
Judg:ment  of  conviction  Is  the  equivalent 
of  suspending:  the  execution  of  the  sen- 
tence, and  such  judg:ment  can  not  subse- 
quently be  enforced  ag:ainst  a  defendant 
who  has  been  allowed  his  liberty  after  the 
maximum  possible  term  of  his  sentence  has 
expired. — Ex  parte  Mike  Slattery,  163  Cal. 
176,  177,  124  Pac.   866. 

43.  SaoAe— Discliarce  oa  habeas  corpns. 
— A  father  convicted  of  the  crime  of  omit- 
ting, without  lawful  excuse,  to  furnish 
necessary  food,  clothing,  shelter,  etc.,  for 
his  minor  children,  and  whose  sentence 
imposing  imprisonment  was  suspended 
twice,  under  section  1203  Penal  Code,  dur- 
ing good  behavior,  and  again  on  condition 
that  he  should  support  his  minor  children, 
and  the  sentence  was  finally  executed,  is 
not  entitled  to  be  discharged  on  habeas 
corpus,  either  on  the  ground  that  his  sen- 
tence was  suspended  or  on  the  ground 
that  section  870d  Penal  Code,  enacted  in 
1911,  is  unconstitutional  in  authorizing  fines 
imposed  on  the  father  to  be  paid  to  the 
use  and  benefit  of  his  minor  children. — 
Matter  of  Mitchell.  19  CaL  App.  567,  669. 
670.   671,  678,   678,   574,   126  Pac.   866. 

44.  SaoAe^Balararlav  probatloaary  period. 
— ^Under  subdivision  4  of  this  section  the 
power  of  the  court  to  modify  the  order 
includes  the  power  to  enlarge  the  proba- 
tionary term  at  any  time  before  it  expiree. 
— Ex  parte  Slselove,  168  Cal.  493.  Ill  Pac. 
627. 
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45.  Same— Exeeatlve  anthorltr  of  sot- 
eraor  aot  disturbed. — This  section,  as  now 
existing,  regulating  the  suspension  of  sen- 
tences, and  the  power  of  commitments 
thereafter  under  the  sentence,  does  not  in- 
terfere in  any  way  with  the  functions  and 
duties  of  the  governor  of  the  state. — In  re 
Oiannini,  18  Cal.  App.  166,  168,  170,  122 
Pac.  831. 

See,  ante.  {  1168  and  note,  post,  9  1203  and 

note. 

I 
46*     Tlate    for    proaouadagr    JadcraieBt. — 

The  general  rule  is,  that  judgment  must 
be  pronounced  not  less  than  two  nor  more 
than  five  days  after  verdict,  but  it  Is  fur- 
ther provided,  among  other  things,  that 
"the  court  may  extend  the  time  not  more 
than  twenty  days  in  any  case  where  the 
question  of  probation  Is  considered  in  ac- 
cordance with  section  1208"  of  the  Penal 
Code. — People  v.  Polich,  26  Cal.  App.  464, 
143  Pac.  1066. 

47.  A  Judgment  in  a  criminal  notion  not 
rendered  or  pronounced  until  seven  days 
after  the  rendition  of  the  verdict  will  not 
be  reversed  on  appeal  on  account  of  such 
delay,  in  the  absence  of  a  motion  or  demand 
for  a  new  trial  based  upon  the  failure  to 
pronounce  judgment  within  five  days  after 
verdict  as  required  by  section  1191  of  the 
Penal  Code. — People  v.  Polich,  25  Cal.  App. 
464.    143    Pac.    1065. 

48.  In  this  case  the  trial,  was  called  on 
November  12.  1913,  and  the  same  was  then 
proceeded  with,  but  before  completing  the 
jury  panel  the  defendant  withdrew  his  plea 
of  not  guilty  theretofore  Interposed  and 
entered  a  plea  of  guilty  to  the  charge  al- 
leged in  the  information,  and  the  court 
thereupon  fixed  November  16,  1913,  as  tht» 
time  for  pronouncing  the  judgment  of  sen- 
tence; thereafter  the  court  continued  the 
matter  of  sentencing  the  defendant  from 
time  to  time  until  the  period  elapsing  be- 
tween the  day  upon  which  he  pleaded  guilty 
and  the  day  upon  which  sentence  was 
finally  pronounced  comprehended  over  one 
hundred  days;  subsequently  the  defendant 
withdrew  his  plea  of  g^iiUy  and  asked  that 
his  case  be  set  down  for  trial;  the  matter 
of  fixing  a  date  for  trial  was  continued 
until  February  24,  1914,  at  which  time  the 
defendant  again  entered  a  plea  of  guilty  to 
the  information  and  declared  to  the  court 
that  he  desired  to  dispense  with  any  fur- 
ther services  of  his  attorney,  and  waived 
time  for  the  passing  of  sentence,  whereupon 
the  court  immediately  pronounced  judg- 
ment, held  that  while  the  court  In  the  first 
instance  exceeded  its  authority  by  post- 
poning the  matter  of  passing  sentence 
beyond  the  time  limited  by  section  1191  of 
the  Penal  Code,  that  point  can  not  be 
urged  by  the  defendant  In  view  of  his 
subsequent  withdrawal  of  his  plea  of  guilty 
and  second  entry  of  such  plea  and  waiver 
of  time  for  pronouncing  judgment. — People 
v.  Creitser.  25  Cal.  App.  647,  145  Pac.  109. 

49.  The  contention  of  the  defendant  that 
a  new  trial  should  have  been  had  because 
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th6  Bentence  of.  the  trial  court  was  post- 
poned beyond  the  statutory  time  is 
answered  by  the  minutes  of  the  trial  court, 
which  were  corrected  at  the  request  of  the 
defendant,  upon  the  hearing  of  which 
motion  evidence  was  taken  and  the  court 
after  hearings  conflicting:  evidence  ordered 
the  minutes  to  be  corrected  to  show  that 
the  postponement  of  the  pronouncement  of 
judgement  was  had  at  the  request  of  defend- 
ant.— People  V.  Vaughn,  25  Cal.  App.  736, 
#47  Pac.  116. 

60.  A  court  has  the  right  to  pronounce 
Judgment  in  a  criminal  action  twenty-seven 
days  after  the  return  of  the  verdict  (two 
days  more  than  the  extreme  limit  provided 
in  the  code),  where  no  objection  is  made 
thereto  at  the  time  and  no  new  trial  Is 
asked  for  upon  the  ground  that  the  legal 
time  limit  has  expired. — People  v.  Oko- 
moto,    26   Cal.   App.    56S,    147    Pac.    598. 

51.  Same— CoBStmctlon  of  section. — This 
section  and  section  1202  must  be  construed 
In  accordance  with  the  plain  import  of 
the  language  used.  Prior  to  the  enact- 
ment thereof  the  courts  with  the  consent 
of  the  parties  or  otherwise,  indulged  in 
prolonged  delays  before  pronouncing  sen- 
tence, and  such  practice  was  recognized  by 
the  legislature  as  an  evil,  and  the  result 
was  the  adoption  of  these  sections,  not  as 
a  benefit  conferred  upon  the  defendant 
which  he  might  waive,  but  as  a  matter  of 
public  policy  tor  insure  a  swifter  infliction 
of  the  penalty  required  to  be  inflicted  on 
those  convicted  of  crime.  The  consent  of 
the  parties  can  not  Justify  the  indefinite 
postponement  of  the  time  for  pronouncing 
judgment  beyond  that  specified,  for  that 
would  nullify  the  plain  purpose  and  intent 
of  the  legislature  in  adopting  the  pro- 
vision.— People  V.  Winner,  31  Cal.  App.  352, 
160   Pac.   689. 

52.  A  defendant  convicted  of  a  criminal 
offense  Is  entitled  to  a  new  trial,  where  by 
reason  of  various  extensions  of  time  the 
time  for  pronouncing  Judgment  was  con- 
tinued for  a  period  of  116  days  after  the 
day  on  which  the  verdict  was  returned. — 
People  V.  Boling,  32  Cal.  App.  42,  161  Pac. 
1169. 

58.  Same— Pofltponenent  of  time  of  sen- 
tene^— Effect  of  Is  not  to  entitled  defendant 
to  a  new  trial  on  the  ground  that  the  Judg- 
ment of  sentence  was  not  pronounced 
within  the  time  provided  by  the  above  sec- 
tion, in  a  case  where  the  defendant,  on 
the  day  appointed  for  sentence  four  days 
after  the  verdict  of  conviction,  applied  for 
probation,  where  upon  the  time  for  passing 
Judgment  of  sentence  was  postponed  for  a 
period  of  twenty  days,  and  upon  said  twen- 
tieth day  the  defendant  consented  to  a 
further  continuance  of  two  weeks  to  enable 
the  probation  officer  to  complete  his  inves- 
tigation and  make  his  report  to  the  court, 
and  upon  the  last  day  of  the  two-week 
period  the  probation  ofllcer  made  an  ad- 
verse report  and  the  probation  asked  was 
denied,    whereupon    he    moved    for    a    new 


trial,  which  was  also  denied,  and  Judgment 
of  sentence  was  thereupon  passed  fifty-two 
days  after  rendition  of  verdict. — People  v. 
Lamattina,   88  Cal.  App.  82,  175  Pac.  484. 

54.  Same  —  CoBsent  to  iH»stponement-* 
Statement  of  conrt  to  defcndant^Absenco 
of  coercion. — Where  the  defendant  in  a 
criminal  case  on  the  day  fixed  for  pronounc- 
ing sentence,  which  wavS  four  days  after 
verdict,  applied  for  probation,  and  the  pro- 
nouncement of  the  sentence  was  thereupon 
continued  for  twenty  days,  and  at  the  ex- 
piration of  the  twenty-day  period  the 
probation  oflflcer  asked  for  two  weeks'  ad- 
ditional time  to  complete  his  report,  the 
statement  of  the  court  that  unless  the  de- 
fendant consented  to  the  continuance,  the 
court  would  be  compelled  to  pass  sentence, 
was  not  a  threat,  and  the  defendant's  con- 
sent was  not  obtained  by  coercion. — People 
V.  Lamattina,  88  Cal.  App.  82,  175,  Pac.  484. 

55.  Same— W^ere  probation  applied  for 
— PoTTcr  of  court. — ^Where  probation  Is  ap- 
plied for,  and  the  matter  of  sentence  is 
for  that  reason  postponed  by  the  court, 
either  upon  its  own  motion  or  upon  consent 
of  the  defendant,  and  probation  is  finally 
denied  and  a  new  trial  is  thereupon  regu- 
larly demanded,  the  court,  then  obviously 
being  without  the  power  to  Impose  sentence 
within  either  five  or  fifteen  days  after  ver- 
dict, may,  with  the  consent  of  the  defend- 
ant, extend  the  time  for  the  pronouncement 
of  sentence  for  the  purpose  of  considering 
the  motion  for  a  new  trial  for  a  reasonable 
number  of  days  after  the  date  of  the  denial 
of  probation,  if  the  exigencies  of  the  pro- 
ceedings on  the  motion  call  for  it. — People 
V.  Lamattina,  38  Cal.  App.  82,  175  Pac.  484. 

66.  Same— ProTlalona  mnndntory— Rcaen- 
tence^Tlme  of.  —  Although  the  provisions 
of  the  above  section  are  mandatory,  In  a 
case  where  an  indeterminate  sentence  is 
erroneous  or  invalid  for  the  reason  that 
the  crime  of  which  the  defendant  was  found 
guilty  was  committed  before  the  indeter- 
minate-sentence law  took  effect,  the  trial 
court  did  not  lose  Jurisdiction  to  resentence 
the  defendant  by  a  proper  or  valid  Judg- 
ment, notwithstanding  the  time  within 
which,  under  section  1191  of  the  Penal  Code, 
sentence  was  required  to  be  pronounced 
after  a  plea  or  verdict  of  guilty  had  passed 
when  the  latter  sentence  was  imposed. — 
In  re  Germlno,  38  Cal.  App.  497,  176  Pac. 
701,  following  doctrine  announced  In  Peo- 
ple V.  Mendosa,  178  Cal.  509,  178  Pac.  998; 
People  V.  Gonzales,  36  Cal.  App.  782,  173 
Pac.  407,  and  People  v.  Booth,  37  Cal.  App. 
650,   174   Pac.    685. 

57.    Same— >Samc— Samc^Defendant  actor 

in  bringing  about  the  resentencing  or  sec- 
ond sentence,  either  by  appeal  or  habeas 
corpus,  the  rule  will  be  different,  and  he 
will  not  ordinarily  be  heard  to  complain 
that  he  has  been  twice  put  in.  Jeopardy. — 
In  re  Bouchard,  38  Cal.  App.  441,  176  Pac. 
692,  approving  doctrine  in  Com.  v.  Murphy, 
174  Mass.  369,  75  Am.  St.  Rep.  353,  48 
L.    R.   A.    393,    54   N.    E.    860,    and   Marshall 
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V.    State,    73    Tex.    Cr.    Rep.    581,    L.    R.    A. 
1916A  526,   166  S.  W.  722. 

See,  also,  notes  45  L.  R.  A.   136,  L.  R.  A. 
1915A  526. 

58.     Same  —  Same—  Indeterminate     sea- 
tenee— Void    sentence. — The    indeterminate- 
sentence  law  is  ex  post  facto  as  to  crimes 
committed  before  it  took  effect,  and  a  san- 
tence  under  it  for  such  a  crime  was  abso- 
lutely   void.      Where    the    defendant,    after 
having:  served  a  portion  of  such  void  sen- . 
tence.   was   brougrht   back   and   resentenced 
for  the  term  of  one  year,  he  not  belngr  an 
actor    in    bringing   about    the    second    sen- 
tence, that  also  was  a  void  act  as  placing 
the    defendant    twice    in    Jeopardy. — In    re 
Bouchard.    38    Cal.    App.    441.    176   Pac.    692; 
In  re  Sullivan,  8  Cal.  App.  193,  84  Pac.  781. 
See  Ga.  Rutland  v.  State,  14  Ga.  App.  752,  82 
S.    E.    298.      IlL    People    v.    Whiston,    74    111. 
20.     Iowa.  Smith  v.  District  Court,  132  Iowa 
603.  IX  Ann.  Cas.  296,  109  N.  W.  1086.     Kan. 
State  y.  Meyer,  86  Kan.  793,  Ann.  Cas.  1913C 
278.    27   K   R.    A.    (N.   S.)    90,    122    Pac.    101. 
Mass.    Feeley's    Case,    66    Mass.    (12    Cush.) 
598.     Neb.  In  re  Jones,  35  Neb.  499.  53  N.  W. 
468.     W.  O.  State   v.  Warren,   92  N.   C.    828. 
Okla.  Rupert   v.   State,    9   Okla.   Cr.   226,    45 
U  R.  A.  (N.  S.)  60,  131  Pac.  713.     Tex.  Gris- 
liam   V.   State,    19   Tex.    App.    514.     Fed.    Ex 
parte  Itfing,    85   U.    S.    (18    Wall.)    163,    175, 
21   L.   ed.   972;   In  re  Johnson,"  46   Fed.   481. 
See,  also,  note  27  L.  R.  A.   (N.  S.)   90. 

SO.  Same— Shortness  of  time — Assent  of 
defendant— No  objection. — If  it  does  not 
appear  that  defendant  ever  made  any  objec- 
tion to  court  below  on  account  of  alleged 
shortness  of  time  between  verdict  and  sen- 
tence, he  must  be  held  to  have  assented 
to  it. — People  V.  Johnson,  88  Cal.  171,  174, 
25  Pac.  1116;  People  v.  Barton,  88  Cal. 
176.   177,  26  Pac   1117. 

60.  Same— -Time  Is  eamnlatlTe,  when<— 
The  effect  of  this  section  Is  that  the  court 
has   no  authority   to   fix   the   time   for   pro- 


nouncing Judgment  for  a  day  later  than 
five  days  after  the  verdict;  that  if  a  motion 
for  a  new  trial  or  any  arrest  of  Judgment 
is  made  the  court  may  for  the  purpose  of 
deciding  the  same  extend  the  time  for  ten 
days  and  that  where  the  question  of  pro- 
bation is  considered  the  court  may  for  that 
purpose  extend  the  time  twenty  days.  The 
two  provision*  for  extension  of  time  are 
cumulative  and  the  latest  date  to  which 
the  court  is  authorized  to  extend  the  time 
for  rendering  Judgment,  where  personal  in- 
sanity is  not  involved,  is  a  day  not  more 
than  twenty-five  days  after  the  date  of  the 
return  of  the  verdict. — Rankin  v.  Superior 
Court,   157  Cal.   189,   191,  106  Pac.   718. 

61.  Same  — Validity  of  Jndsment.  —  In 
case  of  felony,  Judgment  pronounced  in  less 
than  two  days  after  verdict  of  guilty  is 
rendered  is  valid,  where  defendant  did  not 
object  to  shortness  of  time,  either  at  time 
when  date  was  set  for  sentence  or  when  de- 
fendant was  called  for  sentence. — ^People  v. 
Mess,  65  Cal.  174,  175,  5  Am.  Cr.  Rep.  592. 
3  Pac.   670. 

62.  Same— Startlns-point  from  wblch  to 
reckon  time.  —  It  is  questionable  whether 
limitation  of  time  expressed  In  this  section 
as  it  originally  stood  applied  at  all  to  cases 
of  Judgment  upon  plea  of  guilty.  By  terms 
of  act,  time  for  which  Judgment  must  be 
delayed  commenced  to  run  at  dat6  of  ren- 
dition of  verdict,  but  where  there  was  no 
verdict  it  was  difficult  to  say  where  start- 
ing-point was  from  which  time  was  to  be 
reckoned. — People  v.  Robinson,  46  Cal.  94, 
96. 

6S.  Same^-Walver  of  time  between  con- 
viction and  sentence. — Party  may  waive 
right  created  by  statute  for  his  benefit. 
Hence  defendant  in  criminal  case  may 
waive  time  allowed  after  conviction  before 
sentence  is  pronounced,  even  for  felony, 
and  ask  immediate  Judgment  of  court — 
People  V.  Robinson,  46  Cal.  94,  96,  People 
V.   Johnson.   88   Cal.   171,  174.   25   Pac,   1116. 


§  1192.    XJPON  PLEA  OP  GUILTY,  COURT  MUST  DETEBMINE  DEOBEE. 

Upon  a  plea  of  guilty  of  a  crime  distinguished  or  divided  into  degrees,  the 
court  must,  before  passing  sentence,  determine  the  degree. 

History:     Enacted  February  14,  1872. 


DEGBEES  OP  CRIME. 

1.  Constitutionality  of  section. 

2.  Same — Though  what  provisions  are  not 

made. 
8.  Construction     of     section  —  Duty     of 
court.' 

4.  Same — Error  to  sentence  for  burglary 

without  first  determining  degree. 

5.  Same— On  plea  of  guilty. 

6.  Same — Judicial  determination. 

7.  Same  —  Proceeding    does   not    deprive 

defendant  of  right  of  trial  by  jury. 

8.  Same — Proceeding  is  not  trial. 

9.  Same — No  form  prescribed. 


10.  Same — Time  of  examining  witnesses. 

11.  Crime  divided  into  degrees — Judgment 

— ^Previous  determination  of  degree. 

12.  Same — Same — Provisions  for  predeter- 

mination of  degree  mandatory. 

13.  Duty  of  court  to  find  degree,  when. 

14, 15.  Duty  of  court  to  pronounce  judgment 
of  death,  when. 

16.  Failure  of  court  to  find  degree. 

17.  No   withdrawal   and    change    of   plea 

after  degree  has  been  determined. 

18.  Procedure  to  determine  degree. 

19-  20.  Same  —  Judicial   determination   based 
on  evidence. 
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21.  Same — Same — ^Unsworn    statement    of 

defendant — Bight   of  court   to   con- 
sider. 

22.  Same — Irregularity   in   procedure — In- 

suliicient  ground  for  reversal. 

23.  Sentence  to  state  prison  for  murder — 

"When   not    nullity — Presumption    as 
to  ascertaining  degree  of  crime. 

Bee.  ante,   S  1191  and  note. 

Jnry  to  And  degree  of  crime  ^Then  divided 
Into   deirrees,  see,   ante,    {1167   and   note. 

1.  Constitutionality  of  section. — Power 
conferred  on  court  by  this  section  to  deter- 
mine degree  of  crime  upon  plea  of  gruilty 
before  passinsr  sentence  is  not  violative 
of  provision  of  either  state  or  federal  con- 
stitution providing:  that  trial  of  all  crimes 
shall  be  by  Jury. — People  v.  Chew  Lan  Ong, 
141  Cal.  660,  662,  99  Am.  St.  Rep.  88,  76 
Pac.   186. 


2,  Same-— ThonKk  what  provisions  are 
not  made. — This  section  is  not  unconstitu- 
tional because  it  does  not  provide  any 
manner  or  mode  whereby  court  Is  to  reach 
Its  determination  as  to  degree  of  crime,  or 
because  It  does  not  provide  for  taking  of 
evidence  on  subject. — People  t.  Chew  Lan 
Ong,  141  Cal.  660,  662,  99  Am.  St.  Rep.  88, 
76  Pac.  186. 

S.  Construction  of  section  ^  Dnty  of 
covrt* — ^Under  above  section  It  is  not  error 
for  court  to  inquire  into  fact  which  bears 
alone  on  degree  of  crime,  but  It  is  duty 
of  court  to  do  so,  and  defendant  can  not 
urge,  under  such  circumstances,  that  he 
is  being  tried  after  he  has  pleaded  guilty. 
—-People  y.  Miller,  187  Cal.  642,  646,  70 
Pac.  786. 

See  par.  13,  this  note. 

4.  Sankc— Error  to  sentence  for  bnrirlary 
vrithont  first  determlnlnir  degree. — Under 
above  section  it  is  error  to  sentence  defend- 
ant upon  plea  of  guilty  to  charge  of 
burglary  without  flrst  determining  degree. 
Mere  verdict  of  "guilty  as  charged"  is  not 
sufficient  under  section  1167.  ante. — People 
T.  Jefferson,  62  Cal.  462,  464;  People  v. 
Travers,  73  Cal.  680,  682,  16  Pac.  293.  See 
People  V.  Marquis,  16  Cal.  38;  People  v. 
Campbell,  40  Cal.  129;  People  v.  O'Neil,  78 
Cal.  388,  20  Pac.  706;  People  v.  L.ee  Yune 
Chong,  94  Cat.  379,  386,  29   Pac.  776. 

5.  Same— On  plea  of  gnllty*  proper  prac- 
tice is  to  remand  accused  for  a  new  trial 
for  purpose  of  determining  degree. — People 
V.  Trevers,  73  Cal.  680,  682,  16  Pac.  293.  See 
People  V.  Lee  Yune  Chong,  94  Cal.  379,  386, 
29   Pac.   776. 

6.  Sante-^Jadicial  determination. — Juris- 
diction to  determine  matter  as  to  degree  of 
crime  is  expressly  conferred  on  court  by 
this  section.  This  means  that  there  shall 
be  Judicial  determination,  and  where  power 
is  specially  conferred  upon  court  of 
general  Jurisdiction  to  determine  particular 
question,  and  no  special  mode  for  that 
determination    is    pointed    out.    Jurisdiction 


conferred  necessarily  imposes  authorit}"  in 
such  court  to  call  to  its  assistance  in  deter- 
mining particular  question  same  aid  as  is 
usually  employed  by  it  in  hearing  and 
Judicial  determination  in  other  cases;  and 
universal  aid  is  evidence. — People  v.  Chew 
Lan  Ong.  141  Cal.  660,  663.  99  Am.  St.  Rep. 
88,  76  Pac.  186. 

7.  Same— Proceedinfc  does  not  deprive 
defendant  of  rlglit  of  trial  by  Jnry. — Pro- 
ceeding to  determine  degree  of  crime  of 
murder  after  plea  of  guilty  is  not  trial. 
No  issue  is  Joined  upon  which  there  can 
be  trial.  There  is  no  provision  in  consti- 
tution or  of  any  statute  which  prevents 
defendant  from  pleading  guilty  instead  of 
having  trial  by  Jury.  If  he  elects  to  plead 
guilty  to  indictment,  this  section  for  deter- 
mining degree  of  guilt  for  purpose  of  fixing 
punishment  does  not  deprive  him  of  any 
right  of  trial  by  Jury. — People  v.  Noll,  20 
Cal.    164,   166. 

8.  Same— Proceeding  Is  not  trial. — Pro- 
ceeding to  determine  degree  of  crime  under 
this  section  after  plea  of  guilty  is  not  trial. 
— People  V.  Chew  Lan  Ong,  141  Cal.  660. 
662.    99    Am.   St.    Rep.    88,    75    Pac    186. 

9.  SauAc— No  form  prescribed. — Above 
section  does  not  prescribe  any  form  in 
which  determination  of  degree  of  guilt  shall 
be  expressed*  Any  decision  or  Judgment 
which  shows  conclusion  derived  from  ex- 
amination would  be  compliance  with 
statute. — People  v.  Noll.  20  Cal.  164,  167. 

10.  Same-— Time  of  examining  witnesses. 

— This  section  does  not,  in  terms,  require 
that  examination  of  witnesses  to  ascertain 
degree  of  crime  shall  be  had  at  time  of  or 
immediately  after  plea  of  guilty. — People 
V.  Noll,  20  Cal.  164,  166. 

11.  Crime  divided  Into  degrees  Jndg* 
ment^Prevlons   determination  of  degree. — 

It  is  essential  to  proper  pronouncement  of 
Judgment  in  the  event  of  a  plea  of  guilty 
of  a  crime  distinguished  or  divided  into 
degrees,  such  as  murder  or  burglary,  that 
the  court  first  determine  the  degree.^Peo- 
ple  V.  Bellon,  180  Cal.  706.  182  Pac.  420. 
following   People   v.   JefTerson,   62   Cal.    462. 

12.  Same— Same— Provision  for  prede- 
termination    of     degree     mandatory*      and 

where  the  court  fails  to  determine  the 
degrree  of  the  murder  to  which  defendant 
has  pleaded  guilty,  the  sentence  will  be 
illegal  and  invalid. — People  v.  Paraskevo- 
polis,  —  Cal.  App.  — ,  183  Pac.  586. 

13.  Dnty  of  eonrt  to  find  dcirrcc,  wken. 

— ^I'nder  section  1167,  ante,  "whenever  crime 
is  distinguished  into  degrees,  the  Jury,  if 
they  convict  defendant,  must  find  degree 
of  crime  of  which  he  is  guilty,"  and  In 
case  of  plea  of  guilty  like  duty  is  cast  upon 
court  by  this  section. — People  v.  JefTerson, 
62  Cal.  452,  454. 

See  authorities  par.  4,  this  note. 

14.  Dnty  of  eonrt  to  pronounce  fndgment 
of  death,  when. — If  Jury  shall  agree  that 
defendant  is  guilty   of  murder   in  first  de- 
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grree,  but  can  not  agree  that  punishment 
shall  be  imprisonment  for  life,  or  shall  not 
declare  that  punishment  shall  be  such  im- 
prisonment, it  will  be  duty  of  court  to 
pronounce  judgement  of  death.  Jury  need 
not  declare  that  death  shall  be  inflicted 
in  cases  where  they  can  not  agree  on  im- 
prisonment, since  if  verdict  is  silent  in 
respect  to  penalty  court  must  sentence  de- 
fendant to  death. — People  v.  Welch,  49  Cal. 
174,  185.  See  People  v.  Atherton,  61  Cal. 
495,  496;  People  v.  Brick.  68  Cal.  190,  192, 
8  Pac.  858;  People  v.  McCurdy,  68  Cal.  576, 
582,  10  Pac.  207;  People  v.  French,  69  Cal. 
169,  179,  10  Pac.  378;  Territory  v.  Miller, 
4  Dak.   179,   29   N.   W.   7. 

15.  On  plea  of  gruilty  of  murder  in  the 
first  degree,  penalty  is  death. — Territory  v. 
Miller,  4  Dak.  179,  29  N.  W.  7. 

16.  Failure  of  court  to  find  d^rree  Is 
not  prejudicial  to  defendant,  where  he 
pleads  guilty  to  higher  degree  of  offense, 
where  Information  only  charged  offense 
generally. — Ex  parte  Haase.  5  Cal.  App.  541, 
90  Pac.  946,  947. 

17.  No  fvtthdrawal  and  elianare  of  plea 
after  dearree  lias  been  determined. — Where 
a  defendant  charged  with  murder  has 
pleaded  guilty,  and  court,  in  compliance 
with  this  section,  has  determined  degree  of 
crime  after  hearing  evidence  and  fixed  pun- 
ishment at  death,  he  can  not  afterward 
withdraw  his  plea  and  plead  not  guilty. — 
People  V.  LeAnoz,  67  Cal.  113,  114,  6  Am. 
Cr.  Rep.  642.  7  Pac.  260. 

1&  Procedure  to  detCMlne  deirrec. — The 
appropriate  and  proper  method  for  a  court 
to  pursue  in  such  a  case  is  to  receive  such 
competent  evidence  from  the  respective 
parties  as  Is  material  to  the  question  of 
degree,  and,  the  evidence  having  been  con- 
cluded, to  pronounce  its  determination 
thereon. — People  v.  Bellon,  180  Cal.  706.  182 
Pac.  420. 

19.  SaJte  Judicial  determination  baaed 
on  evidence. — While  the  proceeding  to  de- 
termine the  degree  of  the  crime  of  murder, 
after  a  plea  of  guilty,  is  not  a  trial,  there 
being  no  issue  joined,  the  statute  does  re- 
quire, at  least  impliedly,  a  judicial  deter- 
mination based  on  evidence. — People  v. 
Bellon,  180  Cal.  706,  182  Pac.  420.  following 
People  ▼.  Chew  Lan  Ong.  141  Cal.  550,  99 
Am.  St.  Rep.  88,  75  Pac.  186. 


20.  Under  the  provisions  of  section  190, 
ante,  the  court  is  required  to  have  before 
it  evidence  for  the  purpose  of  determining 
the  degree  of  the  crime  and  also  for  the 
purpose  of  fixing  and  rendering  the  proper 
judgment  of  sentence. — People  v.  Paraske- 
vopolis,  —  Cal.  App.  — ,  188  Pac.  685.  fol- 
lowing doctrine  in  People  v.  "^elch,  49  Cal. 
174,   178. 

21.  Same— Same— -Vna^rom  statement  of 
defendant^-Rlarlit  of  court  to  consider. — In 

a  proceeding  to  determine  the  degree  of 
the  crime  of  murder  after  a  plea  of  guilty, 
the  defendant  can  not  on  appeal  be  allowed 
to  urge  that  his  statement  may  not  be 
regarded  as  evidence  because  he  was  not 
sworn  as  a  witness  or  required  to  make 
his  afllrmation  or  declaration  as  provided 
by  section  2097  of  the  Code  of  Civil  Pro- 
cedure, where  he  voluntarily  gave  his 
statement  and  made  no  suggestion  of  objec- 
tion to  the  procedure. — People  v.  Bellon,  180 
CaL  706.  182  Pac.  420.  See  Longford  v. 
United  States,  4  Ind.  Tr.  567.  4  Ann.  Cas. 
1021,  76  S.  W.  111. 

As  to  effect  of  failure  to  swear  ivttness, 

see  note  4  Ann.  Cas.  1028. 


Same  —  Irregularity  In  i^roccdi 
InsulBclent  sround  for  reversal. — ^Upon  this 
appeal  from  a  judgment  of  death  pro- 
nounced upon  a  plea  of  guilty  to  an  Infor- 
mation charging  the  appellant  with  murder 
and  the  trial  court's  determination  that  the 
murder  was  of  the  first  degree  and  without 
extenuating  circumstances,  it  is  held  there 
was  no  such  material  departure  in  pro- 
cedure from  the  proper  method  as,  under 
the  circumstances  appearing,  would  justify 
a  reversal.-:-People  v.  Bellon,  180  Cal.  706, 
182   Pac.   420. 

28.  Sentence  to  state  prison  for  murder 
—'When  not  nullity— Presumption  as  to 
ascertaining  degree  of  crime. — Where  in- 
dictment is  for  murder,  without  any 
specification  of  degree,  and  defendant 
pleads  guilty  thereto,  and  court  imposes 
sentence  of  confinement  in  state  prison, 
judgment  is  not  nullity,  because  it  must 
be  presumed  that  court,  by  testimony, 
ascertained  degree  of  crime  and  gave  sen-, 
tence  accordingly. — ^Matter  of  Brown,  32 
Cal.   48,  49. 


§  1192a.  CONVICTION  OF  FELONY.  ASCERTAINMENT  OF  FACTS 
RELATIVE  TO  TRADE  AND  RECORD  OF  CONVICT.  Before  judgment  is 
pronounced  upon  any  person  convicted  of  an  offense  punishable  by  imprison- 
ment in  the  state  prison,  it  shall  be  the  duty  of  the  court,  assisted  by  the  district 
attorney,  to  ascertain  in  a  summary  manner,  and  by  such  evidence  as  is  obtain- 
able, whether  such  person  has  learned  and  practiced  any  mechanical  or  other 
trade,  and  also  such  other  facts  tending  to  indicate  the  causes  of  the  criminal 
character  or  conduct  of  such  convicted  person,  or  calculated  to  be  of  assistance 
to  the  court  in  determining  the  proper  punishment  of  such  person,  or  to  the 
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state  board  of  prison  directors  in  the  performance  of  the  duties  imposed  upon 
it  by  law,  as  the  court  shall  deem  proper. 

{Statement  of  views  as  to  person  convicted.]  Within  thirty  days  after  judg- 
ment has  been  pronounced,  the  judge  and  the  district  attorney,  respectively, 
shall  cause  to  be  filed  with  the  clerk  of  the  court  a  brief  statement  of  their 
views  respecting  the  person  convicted  or  sentenced  and  the  crime  committed, 
together  with  such  reports  as  the  probation  officer  may  have  made  relative  to 
the  prisoner. 

[Mailing  copy  to  clerk  of  prison.]  Within  twenty  days  after  the  filing  of 
such  statement  and  reports,  the  clerk  of  the  court  shall  mail  a  copy  thereof, 
certified  by  such  clerk,  with  postage  thereon  prepaid,  addressed  to  the  clerk 
of  the  prison  to  which  such  convicted  person  shall  have  been  sentenced. 

[Transcript  of  testimony — ^Filing  and  transmission.]  The  testimony  pur- 
suant to  the  provisions  of  this  section  shall  be  reported  and  transcribed  by  the 
clerk  or  official  reporter.  Within  thirty  days  after  judgment  has  been  pro- 
nounced by  the  court,  one  copy  of  such  transcript  shall  be  filed  with  the  clerk 
of  the  court,  and  another  copy  thereof  shall  be  sent  by  mail,  with  postage  pre- 
paid, addressed  to  the  warden  of  the  prison  to  which  such  convicted  person 
shall  have  been  sentenced. 

History:     Enacted  March  13,  1909.  Stats,  and  Amdts,  1909,  p.  866; 
amendment  approved  May  3,  1919,  Stats,  and  Amdts.  1919,  p.  176. 

§  1193.    PRESENCE  OF  DEFENDANT.    For  the  purpose  of  judgment,  if 

the  conviction  is  for  felony,  the  defendant  must  be  personally  present;  if  for 

a  misdemeanor,  judgment  may  be  pronounced  in  his  absence. 

History:   Enacted  February  14,  1872,  re-enactment  of  (449  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  261. 

PEE8ENCB  OF  DEFENDANT. 

1.  Presence  of  defendant — At  every  stage  of 

prosecution. 

2.  Same — Can  not  be  waived  by  him. 

3.  Same — Must  be  present  when  judgment  is 

pronounced. 

4.  Same — Not  necessary  when  day  is  set  for 

pronouncing  sentence. 

Bee,  ante,  9  1191  and  note. 

Appearance  of  defendant  at  rendition  of 
Terdlett  see,  ante,  9  1148  and  note. 

Tkat  peraon  eonTleted  of  felony  can  not 
ifvalTe  Ilia  rl^ht  to  be  present  In  eonrt  at 
time  sentence  la  prononnced,  see,  post, 
i  1200  and  note. 

1.  Presence  of  defendant  —  At  everr 
staare  of  prosecution. — ^At  every  stagre  of 
prosecution  for  felony,  defendant  shall  be 
personally  present  in  court.  —  People  ▼. 
Harrington,  42  CaL  166,  168,  10  Am.  Rep. 
?96. 


Sr    Same— Can  not  bo  watrod   toy 

Person  convicted  of  felony  can  not  waive 
his  right  to  be  present  In  court  at  time 
when  the  sentence  is  pronounced. — ^McCue 
V.  Commonwealth,  78  Pa.  St.  186,  21  Am. 
Rep.   7,   9. 

S.  Same— -Mnat  bo  proaent  vrbon  fudar- 
nent  la  pronovneed. — If  defendant  is  con- 
victed for  felony,  all  that  code  requires  is 
that  he  shall  be  personally  present  In  court 
when  Judgment  is  pronounced  and  rendered 
by  court,  and  if  clerk  neglects  at  that  time 
to  enter  Judgment,  court  may  afterward 
make  an  order  that  Judgment  be  entered 
as  of  date  on  which  It  was  pronounced, 
although  defendant  absent. — People  v. 
Lenon,  79  Cal.  631,  682,  21  Pac.  967. 

4.  Same— Ifot  nccesaary  wbea  day  Is  aet 
for  prononnclnar  sentence. — Couz^  below 
may  set  day  for  pronouncing  sentence, 
though  defendant  is  not  in  court.  His 
presence  is  necessary  only  when  Judgment 
is  pronounced,  not  when  day  is  appointed 
for  pronouncing  It. — ^People  ▼.  Galvin,  9 
Cal.  116,  116. 


§  1194.    WHEN  DEFENDANT  IN  CUSTODY,  HOW  BROUGHT  BEFORE 
THE  COURT  FOR  JXn>a]lflENT.    When  the  defendant  is  in  custody,  the  court 
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may  direct  the  officer  in  whose  cnstody  he  is  to  bring  him  before  it  for  judg- 
ment, and  the  officer  must  do  so. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  460  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  261. 

§1195.    HOW  BROUGHT  BEFORE  THE  COUBT  WHEN  ON  BAIL.    If  the 

defendant  has  been  discharged  on  bail,  or  had  deposited  money  instead  thereof, 

and  does  not  appear  for  judgment  when  his  personal  appearance  is  necessary, 

the  court,  in  addition  to  the  forfeiture  of  the  undertaking  of  bail,  or  of  the 

money  deposited,  may  direct  the  clerk  to  issue  a  bench-warrant  for  his  arrest. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  461  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  261. 

§  1196.    BENCH-WARRANT  TO  ISSUE.    The  clerk,  on  the  application  of 

the  district  attorney,  may,  at  any  time  after  the  order,  whether  the  court  be 

sitting  or  not,  issue  a  bench-warrant  into  one  or  more  counties. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  462  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  261,  262. 

■ 

§  1197.  FORM  OF  BENCH-WARRANT.  The  bench-warrant  must  be  sub- 
stantially in  the  following  form :    County  of .    The  People  of  the  State  of 

California,  to  any  Sheriff,  Constable,  Marshal,  or  Policeman  in  this  State: 

A  B,  having  been  on  the day  of ,  A.  D.  eighteen  [nineteen]  hundred 

and ,  duly  convicted  in  the  superior  court  of  the  county  of ,  of  the 

crime  of (designating  it  generally),  you  are  therefore  commanded  forth- 
with to  arrest  the  above-named  A  B,  and  bring  him  before  that  court  for  judg- 
ment.   Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this day 

of ,  A.  D.  eighteen  [nineteen]  hundred  and .    By  order  of  the  court. 

[Seal]  E  F,  Clerk. 

History:  Enacted  February  14,  1872,  re-enactiJient  of  $453  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  262;  amended  Apri?  12,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  34. 

§  1198.    WARRANT,  HOW  SERVED.    The  ben^jh-warrant  may  be  served  in 

any  county  in  the  same  manner  as  a  warrant  of  arrest,  except  that  when  served 

in  another  county  it  need  not  be  indorsed  by  a  magistrate  of  that  county. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  454  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  262. 

§  1199.    ARREST  OF  DEFENDANT.    Whether  the  bench-warrant  is  served 

in  the  county  in  which  it  was  issued  or  in  another  cotmty,  the  officer  must  arrest 

the  defendant  and  bring  him  before  the  court  or  commit  him  to  the  officer 

mentioned  in  the  warrant,  according  to  the  command  thereof. 

History:  Enacted  February  14,  1872,  re-enactment  of  §466  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  262. 

§  1200.    ARRAIGNMENT  OF  DEFENDANT  FOR  JXTDOMENT.    When  the 

defendant  appears  for  judgment  he  must  be  informed  by  the  court,  or  by  the 

clerk,  under  its  direction,  of  the  nature  of  the  charge  against  hia^  and  of  his 

mi 
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plea,  and  the  verdict,  if  any  thereon,  and  must  be  asked  whether  he  has  any 

legal  cause  to  show  why  judgment  should  not  be  pronounced  against  him. 

History:  E3nacted  February  14,  1872,  re-enactment  of  9  466  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  262;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt),  p.  26. 


ABBATGNMENT. 

1.  Construction   of   section  —  Provisions  are 

mandatory. 

2.  Same — Questions  that  should  be  asked. 

3.  Same — Substantial  right  of  defendant. 

4.  ''Legal  cause''  why  judgment  should  not 

be  pronounced. 

5.  Object  of  formalities  enjoined. 

6.  Omission  of  statement  from  judgment — 

Effect  of. 

7.  Presumption  that  defendant  had  forgotten 

crime  charged. 

8.  Statements  or  recitals  in  record — ^Dnty  of 

court. 

9.  Same — Judp^ent-roll  showing  compliance 

with  section. 

10.  Same — Objection  to  judgment  met  by  re- 

citals therein. 

11.  Same — ^Presumption    is    that    they    were 

made. 

12.  Same — Becord   showing   compliance    with 

section. 

13.  Waiver  of  right — ^By  acts  of  counsel. 

14.  What  is  no  part  of  judgment. 

See,  also,  ante,  S  1191  and  note. 

As  to  ■nlBcleHeT'  of  JiidffmeHt»  see,  post, 
S  1207   and  note. 

Am  to  what  does  not  coMstltvte  waiver 
of  arralsameiit  wh^n  defendant  appears 
for  senteaee,  see'  People  v.  Walker,  132 
Cal.  137,  141,  64  Pac.  188. 

1.  Constractlon  of  ^^tlon —>  Provisions 
are  mandatorsr. — Provisions  of  this  section 
are  mandatory,  and  substantial  compliance 
therewith  is  essential,  for  they  affect  every 
important  right  of  defendant,  who,  when 
thus  called  upon,  may  show  either  that  he 
was  insane,  or  that  there  were  grounds  for 
new  trial  or  for  arrest  of  Judgment. — Peo- 
ple V.  Walker.  132  Cal.  137,  140,  64  Pac.  133. 

2.  Same  —  Questions  that  slionid  be 
asked. — Person  convicted  of  felony  must 
be  Informed  by  court  of  verdict  of  Jury, 
and  asked  whether  he  has  anything  to  say 
why  Judgment  should  not  be  pronounced 
against  him. — McCue  v.  Commonwealth,  78 
Pa.  St.  185,  21  Am.  Bep.  7,   9. 

8.  Same  —  Substantial  rl«rlit  of  defend- 
ant.— According  to  above  section,  defend- 
ant under  conviction  In  criminal  action, 
before  Judgment  can  be  legally  pronounced 
against  him,  Is  entitled  to  be  informed 
of  nature  of  charge  against  him  and  of 
verdict  of  conviction  upon  which  sentence 
of  law  has  to  be  pronounced,  so  that  he 
may  have  opportunity  of  exercising  his 
right  to  show  cause  against  pronouncing 
Judgment     I#  court  should  pronounce  Judg- 
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ment  without  giving  defendant  required 
information  in  mode  preecribed  by  law. 
Judgment  pronounced  would  be  Illegal  and 
voidable.  Right  of  defendant  under  con- 
viction to  be  informed,  before  Judgment, 
of  proceedings  against  him  which  have 
resulted  In  his  conviction,  is  therefore  sub- 
stantial right. — People  v.  Jung  Qung  Sing, 
70  Gal.  469,  470,  11  Pac.  766. 

4.  *<I«earal  eanse**  why  Jndmnent  should 
not  ha  pronounced. — ^When  defendant  is 
finally  arraigned  for  Judgment,  If  he  has 
already  made  his  motion  for  new  trial  and 
same  has  been  denied,  he  then  has  no 
right  again  to  present  questions  decided 
upon  motion  as  reason  why  Judgment 
should  not  be  pronounced.  They  no  longer 
constitute  "legal  cause"  within  meaning 
of  that  phrase  as  used  In  this  section,  and 
no  longer  constitute  cause  for  new  trial 
under  section  1201,  post,  subdivision  2 
(Shaw,  J.,  dls.  op.). — People  v.  Walker,  142 
Cal.   90.  97,  76  Pac.  668. 


S.  Object  of  formalities  enjoined. — Some 
formalities  are  enjoined  upon  criminal 
courts,  partly  to  have  record  evidence  that 
there  has  been  fair  trial  and  partly  to  make 
it  sure  that  accused  person  has  not  been 
deprived  of  substantial  right  through 
caprice  or  negligence  of  Judge  or  prosecut- 
ing ofllcer. — People  T.  Monaghan.  102  Cal. 
229,  231,  86  Pac.   511. 

•.  Omission  of  stateatent  from  Jndar- 
ment— Effect  of. — Omission  of  Judgment 
to  state  that  defendant  was  asked  If  he  had 
any  legal  cause  to  show  why  Judgment 
should  not  be  pronounced  against  him  is 
not  sufl[lcient  to  render  such  Judgment  ab- 
solutely void,  where  court  had  Jurisdiction 
of  subject-matter  and  person  of  defendant. 
— Ex  parte  Gibson,  31  Cal.  619.  627,  91 
Am.  Dec.  646. 

7.  Presumption  tkat  defendant  kad  for* 
gotten  crime  cbarfred. — If  it  could  be  pre- 
sumed that  defendant,  to  whom  informa- 
tion had  been  read,  and  who  had  been  sup- 
plied with  copy  of  It,  and  who  had  been 
tried  upon  It,  had  forgotten  crime  charged 
in  it  when  he  was  called  for  sentence,  fact 
that  he  then  and  there  moved  in  arrest  be- 
cause information  charged  no  crime  would 
seem  to  be  sufficient  to  overcome  such  as- 
sumption and  to  establish  that  he  was  fully 
informed  of  Its  contents. — People  v.  John- 
son, 71  Cal.  384,  387,  12  Pac.  261. 

S.  Statements  or  recitals  In  record — 
Dnty  of  conrt. — It  Is  Indispensable  in  cap- 
ital cases  that  record  should  show  that 
prisoner  was  required  to  show  cause,  if 
any,  why  Judgment  should  not  be  awarded 
against  him,  and  it  is  duty  of  court  to  hear 
and  determine  suflllciency  of  such  cause,  as 
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much  as   to  pass   upon  any  other   question 
during  trial. — See  note,   36  Am.  Rep.  97. 

•.  Saate  —  Jndv*ueiit-roIl  ■howlnar  com- 
pllance  with  aeetion. — Judgrment-roll  in 
this  case  showed  full  compliance  with  all 
requirements  of  this  section  at  time  of 
arraignment  for  Judgrment.  —  People  v. 
Perez,  87  Cal.  122,  123,  25  Pac.  262. 

10.  Samcw^bjeetlon  to  Jndsnuent  met  by 
recitals  therein. — Objection  that  judgment 
is  illegally  pronounced,  for  reason  that 
defendant  is  not  informed  by  court,  or  un- 
der its  direction,  of  nature  of  charge 
against  him,  or  of  his  plea,  or  of  verdict, 
is  sufficiently  met  and  answered  by  recitals 
In  judgment  itself  as  shown  by  certified 
copy  thereof  in  record,  where  such  re- 
citals show  that  Judgment  was  pronounced 
in  open  court  and  by  Judge  thereof,  and  are 
sufficient  to  meet  requirements  of  above 
section  and  of  section  1207,  post. — People 
v.  Johnson,  88  Cal.  171,  176,  26  Pac.  1116. 

11.  Same  —  Prcniimptlon  la  that  they 
were  made. — Conceding  that  defendant 
must  be  Informed  by  court,  or  under  its 
direction,  of  nature  of  charge  against  him, 
and  of  his  plea,  and  of  verdict,  and  that 
such  Information  forms  no  part  of  judlgr- 
ment  pronounced,  yet  it  must  appear  in 
record    that    such    statements    were    made. 


and  presumption  must  be  indulged  that 
they  were  made  unless  defendant  shows  to 
contrary. — People  v.  Barton,  88  Cal.  176, 
178,   26   Pac.   1117. 

12.  Same  —  Record  nho^rtnar  compliance 
with  aectlon. — Assuming  that  record  must 
show  recital  of  matters  referred  to  in 
above  section,  and  that  it  is  not  merely 
directory,  still  it  appeared  from  record  in 
this  case  that  directions  of  above  section 
were  fully  complied  with. — People  v.  Mc- 
Gregar,   88   Cal.   140,   142,   26  Pac.   97. 

Statement  or  recltala  in  record,  see,  post, 
9  1207  and  note. 

IS.  IValver  of  rlarht^By  acta  of  eonn- 
■el. — No  waiver  of  any  substantial  right 
of  defendant  can  be  implied  from  acts  of 
his  counsel  in  making  motion  for  new  trial 
when  defendant  is  called  for  sentence. — 
People  ▼.  Walker,  182  CaL  187,  141,  64  Pac. 
133. 

14.  "What  to  no  part  of  Jndvment« — ^True 
statement  made  by  court  to  defendant  of 
nature  of  charge  made  against  him,  and  of 
which  he  had  been  convicted,  although  nec- 
essary as  preliminary  to  pronouncing  judg- 
ment, is  no  part  of  Judgment  pronounced. 
— People  V.  Murdock,  64  Cal.  869.  372,  80 
Pac.  608. 


§  1201.    WHAT  CAUSES  MAT  BE  SHOWN  AGAINST  JXmOlIENT.    He 

may  show,  for  cause  against  the  judgment : 

1,  That  he  is  insane;  and  if,  in  the  opinion  of  the  court,  there  is  reasonable 
ground  for  believing  him  insane,  the  question  of  insanity  must  be  tried  as  pro- 
vided in  chapter  six,  title  ten,  part  two  of  this  code.  If,  upon  the  trial  of  that 
question,  the  jury  finds  that  he  is  sane,  judgment  must  be  pronounced,  but  if 
they  find  him  insane,  he  must  be  committed  to  the  state  hospital  for  the  care 
and  treatment  of  the  insane,  until  he  becomes  sane ;  and  when  notice  is  given 
of  that  fact,  as  provided  in  section  one  thousand  three  hundred  and  seventy- 
two,  he  must  be  brought  before  the  court  for  judgment ; 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment  or  for  a  new 
trial ;  in  which  case  the  court  may,  in  its  discretion,  order  the  judgment  to  be 
deferred,  and  proceed  to  decide  upon  the  motion  in  arrest  of  judgment  or  for 
a  new  trial. 

History:  Enacted  February  14,  1872,  substantial  re-enactment  of 
§  457  Criminal  Practice  Act  1851,  Stats.  1851,  p.  262;  amended  by  Code 
Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  490,  act 
held  unconstitutional,  see  history,  §  5  ante;  amendment  re-enacted 
March  22,  1905,  Stats,  and  Amdts.  1905,  p.  764. 


CAUSES  AGAINST  SENTENCE- 
INSANITY. 

1*  Denial  of  motion  to  show   cause  against 

proper  judgment. 
2.  Denial  of  motion  to  suspend  judgment. 
8.  Lusanity  may  be  shown  for  cause  against 

judgment. 
4*  Judgment    suspended    and    not    entered— 

Appeal    may    be   taken    from   an    order 

denying  motion  for  new  trial. 


6.  Qua?re  —  Cause    against    judgment    under 
mandate  of  supreme  court. 

6.  Question  of  insanity — To  be  tried  by  court, 

when. 

7.  When  judgment  is  according  to  law. 

Court  may  airest  Jndrment  wlthoiit 
motion. — See,  ante,   i  1186  and  note. 

Doubts  us  to  Miulty  of  defeadaut*  how 
determined. — See,  post.   (  1368  and  note. 

Inquiry  Into  Insanltj'  of  defendant  before 
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trial  or  after  eonTlctlon. — See,  post,  §S  1367- 
1878  and  notes. 

Motion  In  arrest  of  Jadvment. — See,  ante, 
9  1186  and  note. 

New  trial  defined. — See,  ante,  fi  1179  and 
note. 

1.  Denial  of  motion  to  ahow  eanae 
asalnat  i^roper  Jndgrment. — Where  there  is 
nothing:  in  record  on  appeal  to  indicate 
that  defendant  has  any  grounds  to  show 
cause  why  proper  judgrment  should  not  be 
rendered,  counsel's  request  for  permission 
to  show  such  cause  should  be  denied. — 
People  ▼.  Eppingrer,  114  Cal.  350,  356,  46 
Pac.  97. 

2.  Denial  of  motion  to  avapend  Judg- 
ment.— Where  motion  to  suspend  Judg- 
ment is  made  upon  ground  that  defendant 
is  not  of  sound  mind,  or  that  he  is  Insane, 
and  in  denying  such  motion  court  declares 
that  no  doubt  had  arisen  in  its  mind  as  to 
defendant'ji  sanity.  Its  conclusion  will  not 
be  disturbed  upon  slight  evidence. — People 
▼.  Knott,   122  Cal.  410,  411,   56  Pac.   154. 

8.  Inaanlty  may  be  abown  for  eanse 
asalnst  Judgment. — ^Under  above  section 
defendant  may  show  for  cause  against 
Judgment  that  he  Is  insane. — People  v. 
Pico,  62  Cal.  50,  56. 

Aa  to  leval  eanaa  wky  Jndvment  shoald 
not  be  pronouaced*  see,  ante,  fi  1200  and 
note  par.  4. 

4.  Jndirment  auapended  and  not  entered 
.—Appeal  may  be  taken  front  an  order  deny- 
ing a  motion  for  a  new  trial,  under  the 
provisions  of  the  above  and  following  sec- 


tions, and  section  1237,  post. — Smith  v. 
McCallum,  36  Cal.  App.  148,  172  Pac.  408. 

5.  <in»re  Canae  agalaat  Jndffment  un- 
der mandate  of  anpreme  eonrt.^ — Owing  to 
peculiar  language  of  this  section,  does 
defendant  have  right,  when  arraigned  for 
Judgment  under  mandate  of  supreme  court, 
to  show,  "for  cause  against  Judgment,  that 
he  has  good  cause  to  offer  for  a  new  trial," 
notwithstanding  fact  that  he  had,  prior  to 
giving  of  Judgment,  that  was  subsequently 
vacated,  made  motion  for  new  trial? — Peo- 
ple V.  Walker,  142  CaL  90,  94.  75  Pac.  658. 

6.  ^ueatlon  of  Iniianity— To  be  tried  by 
eovrt,  when. — If  defendant  alleges  insan- 
ity as  cause  against  Judgment,  and  there  Is 
reasonable  ground  in  opinion  of  court  for 
believing  him  to  be  insane,  question  of 
insanity  must  be  tried  by  Jury. — People  v. 
Pico,  62  Cal.  60,  66. 

See,  post,  S  1868  and  note. 

7.  Wlien  Jndsment  la  according  to   la^r. 

— ^Where  defendant  convicted  of  murder 
was  informed  by  court  of  information  pre- 
sented against  him  for  such  crime,  and  of 
his  arraignment  and  plea  of  not  guilty,  of 
his  trial,  and  verdict  qf  Jury,  and  was  then 
asked  if  he  had  any  legal  cause  to  show 
why  Judgment  should  not  be  pronounced 
against  him,  to  which  he  replied  that  he 
had  none,  and  no  sufficient  cause  being 
shown  or  appearing  to  court  why  Judg- 
ment should  not  be  pronounced  against 
him,  and  court  thereupon  rendered  Its  Judg- 
ment sentencing  him  to  be  hanged,  such 
Judgment  pronounced  is  according  to  law. 
— People  V.  Jung  Qung  Sing.  70  Cal.  469, 
471.  11  Pac.  766. 


§  1202.    IF  NO  CAUSE  SHOWN,  JUDGMENT  TO  BE  PRONOUNCED.  If  no 

sufficient  cause  is  alleged  or  appears  to  the  court  at  the  time  fixed  for  pronounc- 
ing judgment,  as  provided  in  section  eleven  hundred  and  ninety-one  of  this  code, 
why  judgment  should  not  be  pronounced,  it  must  thereupon  be  rendered ;  and 
if  not  rendered  or  pronounced  within  the  time  so  fixed  or  to  which  it  is  con- 
tinued under  the  provisions  of  section  eleven  hundred  and  ninety-one  of  this 
code,  then  the  defendant  shall  be  entitled  to  a  new  trial.  If  the  court  shall 
refuse  to  hear  a  defendant's  motion  for  a  new  trial  or  when  made  shall  neglect 
to  determine  such  motion  within  the  time  fixed  for  pronouncing  judgment,  or 
within  the  time  to  which  the  same  is  continued  under  the  provisions  of  section 
eleven  hundred  ninety-one  of  this  code  then  the  defendant  shall  be  entitled  to 

a  new  trial. 

History:  Enacted  February  14,  1872,  re-enactment  of  §458  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  262;  amended  AprU  14,  1909,  Stats, 
and  Amdts.  1909,  p.  898. 


EXCESSIVE  AND  ERRONEOUS 
SENTENCES. 

1.  Amendment  of  judgment  by  Bhortening 

time. 

2.  Assault — ^Erroneous  sentence. 

3.  Same — ^Proper  sentence. 

4.  Same — When  competent  for  court  to 

pronounce   proper  judgment. 

5.  Commissioners'  note. 
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6.  Commutation  credits  upon  cumulative 

sentences — How  computed. 

7.  Constitutionality  of  section. 

8.  Cruel  or  excessive  punishment — What 

is  not — Carrying  concealed  weapons. 

9.  Same — Crime  of  conspiracy. 

10.  Cumulative    sentences — ^Power    to    im- 

pose. 

11.  Same — When  invalid. 
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12.  Duty  of  court. 

13.  ErroneonB    sentence -^  Bight    to    new 

trial. 

14.  Excessiye    sentences  —  Are    unauthor- 

ized. 

15.  Same — Beversal  and  remanding. 

16.  Fixing  commencement  of  term — ^Better 

practice. 

17.  Same — From  time  of  incarceration  is 

valid. 

18.  Same — Judgment  not  uncertain  as  to 

time,  when. 

19.  House   of    correction — Power   to   sen- 

tence to. 

20.  Judgment  for  murder — Carrying  into 

execution. 

21.  Same — ^Fixing  time  of  execution — Sur- 

plusage. 

22.  Same  —  Imprisonment   pending  execu- 

tion is  distinct  part  of  punishment. 

23.  Same — May  be  life  imprisonment. 

24.  Same — Ought  not  to  appoint  day  of 

execution. 

25.  Same  —  Same  —  Warrant   only  should 

designate  day  of  execution. 

26.  Same — Place  of  "public"  execution — 

Surplusage. 

27.  Same — Bestriction  as  to  punishment. 

28.  Same — When  not  void. 

29.  Same — ^When  sufficient. 

30.  Judgment  of  inferior  court — ^Form  of. 

31.  Judgment  involving  pronouncement  of 

sentence. 

32.  Material  parts  of  judgment,  what  are. 

33.  Maximum  and  minimum  punishments. 

34;  35.  New   trial    for   failure    to    pronounce 
judgment. 

36.  No  judgment  of  imprisonment  in  state 
prison  for  misdemeanor. 

87.  Postponement  of  time  of   sentence- 

Effect  of. 

88.  Presumption    as    to    judgment    pro- 

nounced— Where    two    distinct    of- 
fenses charged. 

39.  Pronouncing  judgment — ^Upon  refusal 

to  plead  after  demurrer  overruled. 

40.  Beceiving    stolen    goods,    etc. — Valid 

judgment. 

41.  Suspension   of  sentence  until   further 

order — Power  of  court. 

42.  Void  judgments — Aggregation  of  sen- 

tences in  excess  of  maximum  pun- 
ishment. 

43.  Same— Commission  of  act  which  is  no 

crime. 

44.  Same — Correcting  part  of  unauthorized 

judgment  as  to  fine. 

45.  Same — Punishment  of  misdemeanor  as 

felony. 

46.  Same — Sentence  to  house  of  correction. 


47.  Same — Want  of  jurisdiction. 

48.  Same — ^Whittier     State    School— Com- 

mitment to. 
See,  also,  ante,  {  1191  and  note. 

Appolatlnar  time  f  tfr  Jadarmeiit.  —  See, 
ante,  {  1191  and  note. 

Court  may  arrent  indgnkemt  ^'itkoat  mo- 
tion.— See,  ante,  $1186  and  note. 

Criminal  UablUtjr  of  ehlldrea. — See  note, 
36  L.   R.  A.    196-211. 

Jndsmenta  la  cases  of  eonvfetloa  for 
samlaff. — See,  ante,  S  330  and  note. 

Motion  In  arrest  of  Jndflrment.— See,  ante, 
§  1185  and  note. 

Penalty  for  nslnar  aelnea  and  nets  for 
catehlnsr  flak. — See,   ante,   8  686  and   note. 

Proof  of  former  convletfon,  efe..  In  mltl- 
aratlon«  liofv  made. — See,   post,   {  1204. 

Pnnlsliment  for  eonsnmmatcd  rape  and 
attempt  to  rape. — See,  ante,  fi  264  and  note. 

Pnnlakment  for  embeaslenkent. — See,  ante, 
S  614  and  note. 

Punishment  of  felony  vrhen  not  other- 
wise prescribed. — See,  ante,    S  18   and  note. 

Punishment  of  misdemeanor  tvhen  not 
otherwise  prescribed. — See,  ante,  (19,  note. 

Rerle^r  of  Jndirment  and  sentence  on 
habeas  corpus. — See  note,  87  Am.  St  Rep. 
190-198. 

RldTht  to  compel  prisoners  to  labor. — See 

note,  27  L.  R.  A.  698-618. 

Sentences  for  battery. — See,  ante,  fi  243 
and  note. 

Seatenecs  for  burirlnry^ — See,  ante,  (461 
and  note. 

Sentences  for  robbcry.-^ee,  ante,  fi  213 
and  note. 

Sentences    In    cases    of    yrand    larceny. — 

See,  ante,  fi  489  and  note. 

Sentences  In  cases  of  petty  Isirceny. — See, 
ante,  fi  490  and  note. 

What  cause  may  be  shown  asnlnst  Jndar- 
ntent. — See,  ante,  fi  1201  and  note.  • 

1.  Amendment  of  Jndmnent  by  shorten- 
Inar  time. — At  any  time  before  final  Judgr- 
raent  is  sigrned.  court  may  amend  its  Judg- 
ment by  shortening:  time. — People  v. 
Thompson,  4  Cal.  238,  242. 

2.  Assault  —  Erroneous    sentence. — It    is 

error  for  court  to  sentence  prisoner  found 
gruilty  simply  of  assault  with  deadly 
weapon  to  two  years  In  state  prison. — Peo- 
ple v.  Wilson.  9  Cal.  269,  260. 

3.  Same  — Proper  sentence. — Court  may 
lawfully  sentence  one  found  g:ullty  of  as- 
sault  with  deadly  weapon  with  intent  to 
inflict  upon  person  of  another  bodily  in- 
Jury,  to  pay  fine  of  five  hundred  dollars, 
with  direction  that  he  be  imprisoned  in 
county  Jail  at  specified  rate  until  fine  is 
paid. — Ex  parte  Kelley,  28  Cal.  414,  415. 

4.  Same— miien  competent  for  court  to 
pronounce  proper  Judgment. — Where  de- 
fendant chargred  with  assault  with   deadly 
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weapon  is  conTicted  of  simple  assault,  it 
Is  competent  for  superior  court  to  pro- 
nounce proper  Judgement. — People  v.  Hol- 
land,  59  Cal.   364. 

Assault  ^rith  Inten^t  to  commJt  murder, 
how    punished. — See,    ante,    §  217    and    note. 

.Sentences  aathorlsed  for  assaults  ^frlth 
deadly  weaponn. — See,  ante,  fi  245  and  note 
pars.   159-161. 

Seuteuces  for  assault. — See,  ante,  {  241 
and  note. 

5.  Commissioners'  note  sayst  "Provisions 
of  this  and  the  succeeding:  section  are  in- 
tended to  regulate  the  practice  In  relation 
to  the  subject  embraced  therein,  and  suf- 
ficiently explain  themselves.  They  also  per- 
form another  office.  A  violation  of  either 
section  is  punished  as  a  misdemeanor  (9  166, 
ante.  subd.  8),  and  thereby  all  extrajudicial 
influences  prevented." 

6.  Commutation  credits  upon  cumulative 
aentenccs — Ho-vw  computed. — When  cumula- 
tive sentences  are  imposed,  prisoner  is  en- 
titled to  commutation  credits  for  grood 
behavior  upon  each  term  only  as  it  is 
served,  and  not  upon  separate  terms  to 
which  he  may  have  been  sentenced,  treated 
as  continuous  period  of  imprisonment  or 
as  entire  term,  under  the  orlg^Inal  section 
of  this  code  as  construed  in  Ex  parte  Dal- 
ton,  49  Cal.  463,  466. — Ex  parte  Clifton,  145 
Cal.  186,  190,  78  Pac.   655. 

7.  Constitutionality  of  section. — Section 
1202  of  the  Penal  Code  Is  not  violative  of 
article  IV,  section  25,  subdivision  3,  of  the 
constitution,  as  local  or  special  legrlslatlon. 
— People  V.  Lamattina,  38  Cal.  App.  83,  175 
Pac.  484. 

8.  Cruel  or  excessive  punishment,  what 
in  not— Carrying  concealed  weapons. — Fine 
of  not  less  than  two  hundred  and  fifty 
dollars  and  not  exceeding:  five  hundred  dol- 
lars, or  imprisonment  not  less  than  three 
months  and  not  exceeding:  six  months,  or 
both  such  fine  and  imprisonment,  for  vio- 
lation of  city  ordinance  which  prohibits 
carrying  of  concealed  weapons,  does  not 
Impose  any  excessive  and  unreasonable  pen- 
alty.— Ex  parte  Cheney,  90  Cal.  617,  619. 
620.  622.  22  Pac.  436. 

9.  Same  —  Crime    of   conspiracy. — ^It    can 

not  be  said  as  matter  of  law  that  four 
years*  imprisonment  for  crime  of  con- 
spiracy is  excessive,  or  that  punishment  Is 
cruel,  within  meaning:  of  article  I,  section 
6  of  constitution. — Ex  parte  Rosenheim,  83 
Cal.    388,   389,   23    Pac.    372. 

A«  to  cruel  and  unusual  punishments,  see 

note   35   L».  R.   A.   561-579. 

An  to  sentences  for  conspiracy,  see,  ante, 
§  182  and  note. 

10.  Cumulative  seniences^Power  to  Im- 
pose.— Power  to  impose  cumulative  sen- 
tences exists  only  In  two  cases  defined  In 
sections  105.  669,  ante,  and  fact  that  leg:is- 
lature  has  conferred  special  power  to 
Impose  cumulative  sentences  in  two  cases 
implies    absence    of    such    power    in    other 


cases. — Ex  parte  McQuIre.  135  Cal.  839.  343, 
87  Am.  St.  Rep.  105,  67  Pac.  327. 

11.  Same  —  When  InvaUd.— Where  pris- 
oner has  been  convicted  of  assault  with 
intent  to  commit  murder  and  is  sentenced 
to  state  prison  for  term  of  years,  and  is 
subsequently  found  grullty  of  burg:lary  and 
Is  sentenced  to  same  prison  for  another 
term  of  years,  "to  commence  at  expiration 
of  first  term  of  imprisonment,"  such  sen- 
tence is  invalid,  and  defendant  is  entitled 
to  his  discharg:e  after  lawful  term  of  his 
Imprisonment  has  expired. — Ex  parte  Mor- 
ton, 132  Cal.  346,  347,  848.  64  Pac.  469. 

Second  term  of  Imprisonment,  vrhea  to 
commence. — See,    ante,    §  669   and    note. 

12.  Duty  of  court. — After  groingr  through 
preliminaries  required  by  this  section,  court 
is  bound  to  proceed  and  pronounce  judg- 
ment, where  no  legal  cause  against  pro- 
nouncing judgment  is  shown. — People  v. 
Jung  Qung  Sing,  70  Cal.  469,  471.  11  Pac. 
755. 

13.  RrroneouB  Mcntence  —  Riarht  to  new 
trial. — A  defendant  in  a  criminal  action  is 
not  entitled  to  a  new  trial  under  the  above 
section  where  judgment  of  sentence  is  not 
pronounced  within  the  time  specified  in 
section  1191,  ante,  where  sentence  has  been 
pronounced,  although  erroneously,  under 
the  indeterminate-sentence  law,  for  a  crime 
which  was  committed  before  the  passage 
of  such  law. — People  v.  Scott,  39  Cal.  App. 
128,  178  Pac.  298. 

14.  Bxceaslve  sentences— Are  nuauthor- 
iaed. — Prisoner  must  not  be  sentenced  for 
criminal  offense  for  term  longer  than  that 
fixed  by  statute  for  crime  of  which  he  has 
been  convicted. — People  v.  Riley,  48  Cal. 
549. 

15.  Same  —  Reversal     and     remandlnar. — 

Judgment  against  prisoner  for  term  longer 
than  that  fixed  by  statute  for  punishment 
of  offense  admitted  by  him  will  be  reversed 
on  appeal,  and  cause  will  be  remanded, 
with  directions  to  court  below  to  proceed 
with  judgment  on  verdict. — People  v.  Riley, 
48  Cal.  549. 

Am   to   elfect   of   excessive   sentences,    see 

note,  45  L..  R.  A.  136-159. 

As  to  excessive  sentences  helnic  unauthor- 
ised, see  par,  42,   this  note. 

As  to  validity  of  excessive  ■entences,  or 
those  above  the  maximum,  see  note,  65 
Am.  St.  Rep.  267-274. 

As  to  validity  of  sentences  dilleriug:  from 
those  authorised  by  law,  see  note,  65  Am. 
St.  Rep.  264-274. 

16.  Flxiufr  commencement  of  term — Bet- 
ter practice. — In  judgment  of  Imprisonment, 
commencement  and  duration  of  time  and 
place  of  confinement  ought  to  be  stated 
with  certainty,  if  commencement  is  stated 
at  all;  otherwise  judgment  may  be  abso- 
lutely void.  But  better  practice  is  not  to 
fix  commencement  of  term,  but  merely  to 
state  its  duration  and  place  of  confinement. 
—State  V.  Smith,  10  Nev.  106,  125. 
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17.  SaBLc-— From  time  of  Imcarceratton  Is 
ToltcL — In  criminal  case,  judgrment  sen- 
tencing defendant  to  four  years'  imprison- 
ment dating:  from  time  of  his  incarceration 
is  valid. — People  v.  Hughes,  29  Cal.  257,  258, 
264. 

18.  Same— Jndvmont  not  nncertatn  aa  to 
time,  fvlien. — Judgment  in  criminal  case, 
"that  the  defendant  be  imprisoned  in  the 
state  prison  for  the  term  of  three  years 
from  the  date  of  his  incarceration,"  is  not 
fatally  uncertain  as  to  time  when  term 
begrins. — People  v.  King:.  28  Cal.  265,  272. 

As  to  ^'hen  term  of  Imprlnonment  com- 
meacea,  see,  ante,  8  670  and  note. 

10.  'Hovae  of  eorreetlon— Power  to  aen- 
tence  to^ — Superior  court  has  power,  upon 
conviction  of  felony,  to  sentence  defendant 
to  house  of  correction,  without  regard  to 
ase. — Ex  parte  Williams,  87  Cal.  78,  83,  24 
Pac.    602.   26   Id.   248. 

ao.  Judgment  for  mvrder  —  Carry  Inar 
Into  execution. — If,  from  any  cause,  judg:- 
ment  of  death  Is  not  executed  on  day 
appointed,  court  rendering:  it  may  appoint 
another  day  for  carrying:  It  into  execution. 
— People   V.  Bonilla,  38   Cal.   699,  701. 

21*  Same— >Flxlntf  time  of  ezeentfon— 
Snrpluaaare. — Fixing:  of  time  of  execution, 
not  being:  properly  part  of  judg:ment,  may 
be  rejected  as  surplusa8:e.  Hence.  Judg:- 
ment  of  conviction  for  murder  In  first  de- 
g-ree,  fixing  time  for  execution  of  sentence, 
more  than  sixty  days  from  its  date,  is  mere 
surplusag:e,  and  may  be  disreg:arded.  Court 
may  at  any  time  issue  Its  warrant  for  ex- 
ecution of  death  sentence. — State  ▼.  Sum- 
mers. 9  Nev.  269,  270. 

22.  Same  —  Imprlaonment  pending  eze- 
cntlon  la  dlatlnet  part  of  pnnlahment. — Im- 
prisonment in  penitentiary  pending:  execu- 
tion is  distinct  part  of  punishment  for 
murder  prescribed  by  our  law,  and  law  has 
been  held  valid  as  to  all  murders  committed 
since  its  enactment. — People  v.  Durrant,  119 
Cal.  201,  208,  10  Am.  Cr.  Rep.  536,  51  Pac. 
185. 


Same— May    be    life    Imprlnonment.^ 

Defendant  found  g^iilty  of  murder  in  sec- 
ond deg:ree  may  be  sentenced  to  imprison- 
ment for  life. — People  v.  Brooks,  131  Cal. 
311,  816,  63  Pac.  464. 

24.  Same— Onarht  not  to  appoint  day  of 
exeentlon. — In  case  of  judg:ment  of  death, 
Judg:ment  ougrht  not  to  appoint  day  of 
execution,  but  leave  It  to  be  appointed  in 
warrant. — Ex  parte  Gibson,  81  Cal.  619. 
627,  91  Am.  Dec.  546. 

See.  post,  fi  1217  and  note. 

25.  Same-— Sante— Warrant  only  should 
dealffnate  day  of  execution. — It  Is  not  g:ood 
practice  to  desig:nate  In  judg:ment  of  death 
day  for  carrying:  it  Into  effect.  Day  should 
be  desig:nated  in  warrant,  not  in  Judg:- 
ment. — People  v.  Bonilla,  38  Cal.  699,  700; 
People  V.  Murphy,  45  Cal.  187,  141;  State 
V.   Summers,   9  Nev.  269,  270. 

Aa  to  duty  of  eovrt  to  pronounce  Judar- 
ment  of  death,  see,   ante,   §  1192   and   note. 


241.  Same— Place  of  ''public*'  execution.— 
Surpluaaare. — In  sentence  for  murder,  that 
defendant  be  hanged,  etc.,  that  portion  of 
Judg:ment  which  directs  that  defendant  be 
taken  to  "place  of  public  execution"  is 
surplusag-e.  "The  place  of  execution"  is 
place  which  law  determines;  and  if.  in  addi- 
tion to  Judg:ment  that  defendant  suffer 
death,  court  has  said  that  he  shall  suffer 
death  publicly,  this  Is  no  part  of  judg:ment. 
— People  V.  Brown,  5ft  Cal.   345,  349,  857. 

27.  Same— Reatrlctlon  aa  to  pnnlahment. 

— Judgrment  for  murder  is  not  void  because 
it  imposes  double  punishment,  by  directing 
imprisonment  In  penitentiary  pending  exe- 
cution of  defendant.  There  is  no  restric- 
tion upon  power  of  legislature  to  prescribe 
double,  treble,  or  any  number  of  punish- 
ments for  offense,  except  that  they  must 
not  be  cruel  and  unusual,  and  must  not  be 
applied  ex  post  facto. — People  v.  Durrant, 
119  Cal.  201,  208,  209,  10  Am.  Cr.  Rep.  536. 
51  Pac.  185. 

28.  Same— When  not  void — Judgment  in 
criminal  case  is  not  void  because  it  con- 
tains explicit  direction  that  defendant 
shall  be  kept  in  close  confinement  at  state 
prison,  by  warden  of  such  prison,  from 
time  of  his  delivery  thereat  until  his  exe- 
cution.— People  V.  Durrant,  119  Cal.  201, 
207,  10  Am.  Cr.  Rep.  586,  61  Pac.  185. 

20.  Same  —  TVIien  anlilclent. — Judgment 
stating  that  sentence  was  "for  murder  of 
[person  named,  on  specified  date],  of  which 
you  have  been  convicted,"  is  su^cient,  as 
stating  general  offense  "murder"  for  which 
defendant  was  convicted. — People  v.  Mc- 
Nulty,  93  Cal.  427,  444,  26  Pac.  597,  29  Id.  61. 

Aa    to    Imprlaonment    for   life,    see,    ante, 

§  671  and   note. 

Aa  to  when  aentence  to  atate  prlaon  for 
murder  la  not  a  nullity,  see,  ante.  S  1192 
and  note. 

80.  Judirufteat  of  Inferior  court'— Form  of. 

^In  criminal  cases,  judgment  of  court  of 
limited  and  Inferior  Jurisdiction,  created 
by  statute,  may  be  In  usual  form  of  Judg- 
ments of  criminal  courts  of  general  juris- 
diction, under  similar  circumstances, 
though  statute  creating  such  inferior  court 
does  not  prescribe  what  shall  be  form  of 
its  Judgment  in  particular. — People  v. 
Forbes,  22  Cal.  135,  139. 

81.  ^'Judsment"  Involrlnnf  pronounce- 
ment of  aentence  in  a  criminal  case,  is  gen- 
erally orally  rendered  and  delivered,  and 
is  usually  in  informal  language,  and  the 
law  requires  it  to  be  no  more  than  that. — 
People  V.  Terrill.  133  Cal.  120,  128,  65  Pac. 
303;  People  v.  Camp,  —  Cal.  App.  — ,  183 
Pac.  843,  850. 

3^  Material  parts  of  Judarment,  what 
■re. — Only  material  parts  of  Judgment  are 
statement  of  offense  for  which  defendant 
has  been  convicted,  omitting  therefrom  all 
that  is  contained  in  previous  papers,  and 
therefore  not  necessary  to  be  repeated,  and 
sentence  of  court. — Ex  parte  Williams,  89 
Cal.   421,   427,   26  Pac   887. 
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53.  Mazimnin.  and  mlMlmnni  piuit»k- 
menta. — In  some  provisions  of  code,  mini- 
mum punishment  only  is  fixed,  but  in  other 
Instances  maximum  punishment  only  Is 
flxed.  When  maximum  only  Is  fixed,  pun- 
ishment may  be  adjudg:ed  at  any  point  not 
exceeding  maximum.  When  minimum  only 
Is  fixed,  punishment  may  be  adjudged  at 
anything:  not  less  than  minimum. — People 
V.  Tom  Nop.  124  Cal.  160.  151.  56  Pac  786. 

54.  New  trial  for  fallare  to  pronounce 
Jndpnent. — The  delay  beyond  the  time 
specified  for  pronouncingr  Judgment  renders 
it  imperative  that  the  defendant  have  a 
new  trial  If  he  asks  for  it. — People  v.  Win- 
ner,  31  Cal.  App.  352,  160  Pac.  689. 

35.  The  defendant  is  entitled  to  a  neyr 
trial  where  by  reason  of  extensions  of  time 
for  the  pronouncing  of  Judgment  the  same 

,was  continued  beyond  the  period  of  ninety- 
five  days  after  the  return  of  the  verdict. — 
People  V.  Boling,  32  Cal.  App.  42,  161  Pac. 
1169. 

36.  No  Judgment  of  tmprfaonment  tn 
fftate  prison  for  misdemeanor. — ^Verdict  for 
misdemeanor  merely  does  not  warrant 
judgment  of  Imprisonment  in  state  prison. 
— Ex  parte  Max,  44  Cal.  579.  581. 

87.     Postponement  of  time   of  sentence 
Effect  of,  consent   to,   absence   of  coercion, 
and    power    of    court    In    relation    to. — See, 
ante,   8  1191  and  note. 

38.  Presnmptlon  as  to  Judisrment  pro- 
nonnced-  .Where  two  distinct  offenses  were 
oharffcd.— ^Where  defendant  is  charged  with 
two  distinct  offenses,  and  he  Is  proved  to 
be  guilty  of  only  one  of  them,  it  must  be 
presumed  that  Judge  who  tried  case  pro- 
nounced judgment  against  him  as  on  ver- 
dict for  offense  to  which  evidence  was 
directed,  and  was  properly  applicable. — 
People    V.    Shotwell.    27    Cal.    394,    403. 

30.  PrononnclnflT  Jndfirment  —  Upon  re- 
fnsal   to  plead   after  demurrer   overruled. — 

Where  defendant  refused  to  plead  after  his 
demurrer  to  indictment,  under  old  Practice 
Act  of  1851,  was  overruled,  court's  proper 
course  was  to  pronounce  Judgment  against 
him  as  upon  plea  of  guilty. — People  ▼. 
King.  28  Cal.  265,  271. 

See,  ante,    S  1024   and   note. 

4^  RecclTlnff  stolen  goods,  etc. »- Valid 
Judgment.  —  If  defendant  has  been  con- 
victed of  crime  of  receiving  stolen  goods, 
knowing  same  to  have  been  stolen.  Judg- 
ment providing  for  his  punishment  "by 
imprisonment  in  state  prison  not  exceeding 
Ave  years,  or  In  county  Jail  not  exceeding 
six  months,  or  by  both,"  violates  no  pro- 
vision of  constitution. — People  v.  Perlnl,  94 
Cal.  573,  574.   29  Pac.  1027. 

41.  Suspension  of  sentence  until  fur- 
ther ordei^— Power  of  court. — ^Mere  order 
that  sentence  be  suspended  until  further 
order  of  court  Is  valid,  and  where  said 
order  has  been  made  upon  motion  of  de- 
fendant, he  can  not  be  heard  to  complain 
of  It.  Even  after  several  years  have 
elapsed,  court  has  power  to  set  aside  such 


order,  and  to  sentence  defendant  to  im- 
prisonment.— People  V.  Patrlch,  118  Cal. 
332,   333,  50  Pac.   425. 

As  to  power  of  court  to  suspend  or  mod- 
ify sentences,  see  note,  10  Am.  Cr.  Rep.  96. 
97. 

As  to  suspension  of  sentence,  see  note,  14 
L..  R.  A.    285,   brief  In   42  L..  R.  A.   190. 

42.  Void  JudisrmentB  -.->  Asvrcflratlon  of 
sentences  In  excess  of  maximum  punlsli- 
ment. — ^If  several  separate  and  distinct  of- 
fenses, each  amounting  to  misdemeanor, 
upon  which  indictment  could  be  framed, 
are  charged  In  one  indictment  In  separate 
counts,  and  prisoner  is  put  upon  hi«  trial 
for  all  alleged  offenses  at  same  time,  be- 
fore same  Jury  renders  general  verdict  of 
guilty  on  all  counts,  or  verdict  of  guilty 
on  various  specified  counts,  court  has  no 
power  to  pronounce  separate  sentence  on 
each  count  upon  which  prisoner  Is  found 
guilty,  and  thus  aggregate  sentences  on 
single  indictment  and  trial  far  in  excess  of 
maximum  punishment  prescribed  by  stat- 
ute for  grade  of  ofTense  for  which  prisoner 
has  been  indicted  and  tried.  A  sentence 
for  single  offense  would  be  good,  but  fur- 
ther sentences  would  be  In  excess  of  stat- 
utory limit,  and  void  for  excess. — People 
ex  rel.  Tweed  v.  Liscomb,  60  N.  T.  559,  591, 
594,   19  Am.  Rep.   211. 

As  to  duration  of  ImprisonnBcnt  on  Judg- 
ment to  pay  a  line,  see,  post,  fi  1207  and 
note. 


48.  Same— Commlaalon  of  net  wklch  Is 
no  crime. — Where  It  affirmatively  appears 
from  record  of  proceedings  that  defendant 
was  tried  and  sentenced  to  be  punished  for 
commission  of  an  act  which  is,  and  under 
existing  laws  can  be,  no  crime,  such  Judg- 
ment is  absolutely  void. — Ex  parte  Kearny, 
55  Cal.  212,  228;  Ex  parte  Siebold.  100  U.  S. 
871,   25  L.   ed.   717.  719. 

44.  Same — Correctlnir  part  of  unauthor- 
ised Jndflrment  as  to  line. — In  case  of  kid- 
naping, where  Judgment  is  given  that  de- 
fendant be  imprisoned  in  state  prison  for 
eight  years,  "and  that  he  pay  the  dis- 
trict attorney  a  fine  of  twenty-five  dollars," 
that  portion  of  Judgment  relative  to  such 
fine  is  unauthorized,  but  as  this  portion 
of  judgment  may  be  separated  from  other, 
supreme  court  can  correct  it  on  appeal, 
without  remanding  case. — People  v.  Fick, 
89  Cal.  144,  147,  153,  26  Pac.  769. 

45.  Same^-Pnnlskment  of  misdemeanor 
as  felony. — In  criminal  case.  Judgment  for 
misdemeanor  only,  for  which  defendant  Is 
sentenced  to  be  punished  by  imprisonment 
in  state  prison,  is  absolutely  void. — Ex 
parte  Ah  Cha,   40  Cal.  426,  427,  428. 

46.  Same— Sentence  to  house  of  correc- 
tion.— Where  defendant  pleads  guilty  to 
burglary,  and  confesses  charge  of  two  prior 
convictions  of  felony  to  be  true,  Judgment 
which  sentences  him  to  imprisonment  in 
house  of  correction  Is  void. — Ex  parte  Moon 
Fook.  72  Cal.  10,  11,  12  Pac.  803. 
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47.  Same^-lVaiit  of  JnrtadlettoM. — Judff-  judge  that  boy  under  fourteen  years  of 
ment  of  police  court  which  does  not  Include  agre,  upon  evidence  taken  before  court, 
any  Judgment  which  court  has  Jurisdiction  without  trial  by  Jury,  and  in  absence  of 
to  render  in  case  is  void. — Ex  parte  Ber-  his  parents,  who  were  not  notified  of  hear- 
nert,   62  Cal.  624,  631.  ing,   shall   be   committed   to  Whittler   State 

48.  Seme  —  Whittfer  State  School— Com-  School. — Ex  parte  Becknell,  119  Cal.  496, 
mitmcnt    to. — Court    has    no    power    to    ad-  497,  61  Pac.  692. 

§  1202a.  IMPRISONMENT  IN  STATE  PRISON.  If  the  judgment  is  for 
imprisonment  in  the  state  prison  it  shall  direct  that  the  defendant  be  taken  to 
the  warden  of  the  state  prison  at  San  Quentin.  Thereafter,  and  until  the  termi- 
nation of  the  sentence,  the  state  board  of  prison  directors  may  transfer  the 
defendant  from  one  state  prison  to  the  other  as  in  the  opinion  of  the  board 
conditions  may  require. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  688.     In  effect  July  27,  1917. 

§  1203.  COURT  MAY  SITMMARILY  INQT7IRE  INTO  CIRCUMSTANCES 
IN  AGGRAVATION  OR  MITIGATION  OF  PUNISHMENT.  [HEARING  ON 
PROBATION.]  After  plea  or  verdict  of  guilty,  where  discretion  is  conferred 
upon  the  court  as  to  the  extent  of  the  punishment,  the  court,  upon  oral  sug- 
gestions of  either  party,  or  of  its  own  motion,  that  there  are  circumstances 
which  may  properly  be  taken  into  \dew,  either  in  aggravation  or  mitigation,  of 
the  punishment,  may  in  its  discretion,  refer  the  same  to  the  probation  officer, 
directing  said  probation  officer  to  investigate,  and  to  report,  recommending 
either  for  or  against  release  upon  probation,  at  a  specified  time,  and  the  court 
shall  hear  the  same  summarily  at  such  specified  time,  and  upon  such  notice  to 
the  adverse  party  as  it  may  direct.  At  such  specified  time,  if  it  shall  appear 
from  the  report  furnished  by  the  probation  officer,  or  otherwise,  and  from  the 
circumstances,  of  any  person  over  the  age  of  eighteen  years  so  having  pleaded 
guilty,  or  having  been  convicted  of  crime,  that  there  are  circumstances  in  miti- 
gation of  the  punishment,  or  that  the  ends  of  justice  shall  be  subserved  thereby, 
the  court  shall  have  power,  in  its  discretion,  to  place  the  defendant  upon  pro- 
bation in  the  manner  following : 

(a)  [Suspension  of  sentence — Bonds.]  The  court,  judge  or  justice  thereof, 
may  suspend  the  imposing,  or  the  execution  of  sentence  and  may  direct  that 
such  suspension  may  continue  for  such  period  of  time  not  exceeding  the  maxi- 
mum possible  term  of  such  sentence,  except  as  hereinafter  set  forth,  and  upon 
such  terms  and  conditions  as  it  shall  determine,  which  terms  and  conditions 
may  include,  in  the  discretion  of  the  court,  the  requirements  of  bonds  for  the 
appearance  of  the  person  released  upon  probation  before  the  court,  at  any  time 
that  the  court  may  require  such  appearance  in  the  investigation  of  any  alleged 
violation  of  said  terms  and  conditions  of  probation  and  such  bonds  may  be  at 
any  time  by  the  court  exonerated  without  affecting  any  of  the  other  terms  or 
conditions  of  such  probation;  and  in  case  of  such  suspension  of  imposition  or  . 
execution  of  sentence,  the  court  shall  place  such  person  on  probation  and  under 
the  charge  and  supervision  of  the  probation  officer  of  said  court,  during  such 
suspension ;  provided,  however,  that  where  the  maximum  possible  term  of  such 
sentence  is  less  than  two  years,  then  such  period  of  suspension  of  imposition 
or  execution  of  sentence  may,  in  the  discretion  of  the  court,  continue  for  not 
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over  two  years.  "Where  the  offense  consists  of  a  violation  of  section  two  hun- 
dred seventy  or  two  hundred  seventy  a  of  the  Penal  Code  of  the  state  of  Cali- 
fornia, such  suspension  of  imposition  or  execution  of  sentence  may,  in  the  dis- 
cretion of  the  court,  continue  for  not  over  five  years. 

(b)  '[Opportunity  to  pay  fine.]  If  the  judgment  is  to  -paj  a  fine,  and  the 
defendant  be  imprisoned  until  it  be  paid,  the  court,  judge  or  justice,  upon 
imposing  sentence,  may  direct  that  the  execution  of  the  sentence  of  imprison- 
ment be  suspended  for  such  period  of  time,  not  exceeding  the  maximum  possible 
term  of  such  sentence,  and  on  such  terms  as  it  shall  determine,  and  shall  place 
the  defendant  on  probation,  under  the  charge  and  supervision  of  the  probation 
oflfit»er  during  such  suspension,  to  the  end  that  he  may  be  given  the  opportunity 
to  pay  the  fine;  provided,  however,  that  upon  the  payment  of  the  fine  being 
made,  judgment  shall  be  satisfied  and  the  probation  cease. 

(c)  [Rearrest.]  At  any  time  during  the  probationary  term  of  the  person 
released  on  probation,  in  accordance  with  the  provisions  of  this  section,  any 
probation  officer  may,  without  warrant,  or  other  process,  at  any  time  until 
the  final  disposition  of  the  case,  rearrest  any  person  so  placed  in  his  care  and 
bring  him  before  the  court,  or  the  court  may,  in  its  discretion,  issue  a  warrant 
for  the  rearrest  of  any  such  person  and  may  thereupon  revoke  and  terminate 
such  probation,  if  the  interest  of  justice  so  requires,  and  if  the  court,  in  its 
judgment,  shall  have  reason  to  believe  from  the  report  of  the  probation  officer, 
or  otherwise,  that  the  person  so  placed  upon  probation  is  violating  the  condi- 
tions of  his  probation,  or  engaging  in  criminal  practices,  or  has  become  aban- 
doned  to  improper  associates,  or  a  vicious  life. 

[May  pronounce  judgment.]  Upon  such  revocation  and  termination,  the 
court  may,  if  the  sentence  has  been  suspended,  pronounce  judgment  after  the 
said  suspension  of  the  sentence  for  any  time  within  the  longest  period  for 
which  the  defendant  might  have  been  sentenced,  but  if  the  judgment  has  been 
pronounced  and  the  execution  thereof  has  been  suspended,  the  court  may 
revoke  such  suspension,  whereupon  the  judgment  shall  be  in  full  force  and 
effect,  and  the  person  shall  be  delivered  over  to  the  proper  officer  to  serve  his 
sentence. 

(d)  [Court  may  revoke  order.]  The  court  shall  have  power  at  any  time 
during  the  term  of  probation  to  revoke  or  modify  its  order  of  suspension,  of 
imposition  or  execution  of  sentence.  It  may,  at  any  time,  when  the  ends  of 
justice  will  be  subserved  thereby,  and  when  the  good  conduct  and  reform  of 
the  person  so  held  on  probation  shall  warrant  it,  terminate  the  period  of  pro- 
bation and  discharge  the  person  so  held,  but  no  such  order  shall  be  made  with- 
out written  notice  first  given  by  the  court  or  the  clerk  thereof  to  the  proper 
probation  officer  of  the  intention  to  revoke  or  modify  its  order,  and  in  all  cases, 
if  the  court  has  not  seen  fit  to  revoke  the  order  of  probation  and  impose  sen- 
tence or  pronounce  judgment,  the  defendant  shall,  at  the  end  of  the  term  of 
probation,  be  by  the  court  discharged. 

(e)  [Change  of  plea.]  Every  defendant  who  has  fulfilled  the  conditions  of 
his  probation  for  the  entire  period  thereof,  or  who  shall  have  been  discharged 
from  probation  prior  to  the  termination,  of  the  period  thereof,  shall  at  any 
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time  prior  to  the  expiration  of  the  maximum  period  of  punishment  for  the 
offense  of  which  he  has  been  convicted,  dating  from  said  discharge  from  proba- 
tion or  said  termination  of  said  period  of  probation,  be  permitted  by  the  couct 
to  withdraw  his  plea  of  guilty  and  enter  a  plea  of  not  guilty ;  or  if  he  has  been 
convicted  after  a  plea  of  not  guilty,  the  court  shall  set  aside  the  verdict  ef 
guilty;  and  in  either  case  the  court  shall  thereupon  dismiss  the  accusation  or 
information  against  such  defendant  who  shall  thereafter  be  released  from  all 
penalties  and  disabilities  resulting  from  the  offense  or  crime  of  which  he  has 
been  convicted. 

(f )  [Probation  officers  to  serve.]  The  same  probation  officers  and  assistant 
probation  officers  and  deputy  probation  officers  shall  serve  under  this  act  as 
are  appointed  under  the  act  known  as  the  juvenile  court  law,  and  entitled,  **  An 
act  to  be  known  as  the  juvenile  court  law,  and  concerning  persons  under  the 
age  of  twenty-one  years ;  and  in  certain  cases  providing  for  their  care,  custody 
and  maintenance;  providing  for  the  probationary  treatment  of  such  persons, 
and  for  the  commitment  of  such  persons  to  the  Whittier' State  School  and  the 
Preston  School  of  Industry,  the  California  School  for  Girls,  and  oth^r  institu- 
tions; establishing  probation  officers  and  a  probation  committee  to  deal  with 
such  persons  and  fixing  the  salary  thereof;  providing  for  the  establishment  of 
detention  homes  for  such  persons;  fixing  the  method  of  procedure  and  treat- 
ment or  commitment  where  crimes  have  been  committed  by  such  persons ;  pro- 
viding for  the  punishment  of  those  guilty  of  offenses  with  reference  to  such 
persons,  and  defining  such  crimes;  and  repealing  the  juvenile  court  law 
approved  March  8,  1909,  as  amended  by  an  act  approved  April  5,  1911,  and  as 
amended  by  an  act  approved  June  16,  1913,  and  all  amendments  thereof  and 
all  acts  or  parts  of  acts  inconsistent  herewith,"  approved  June  5,  1915,  or 
under  any  laws  amending  or  superseding  the  same,  except  in  the  case  of 
offenses  committed  in  counties  and  cities  and  counties  of  the  second  class  and 
counties  of  the  third  class,  in  the  case  of  which  offenses  the  adult  probation 
officers  and  assistant  and  deputy  adult  probation  officers  appointed  under  sub- 
division (g)  of  this  section  shall  serve  under  this  act;  provided,  however,  that 
in  all  cases  of  offenses  defined  by  section  twenty-one  of  said  act  known  as  the 
juvenile  court  law  and  by  section  two  hundred  and  seventy  of  the  Penal  Code 
of  California,  the  same  probation  officers,  assistants  and  deputies  shall  serve 
under  this  act  as  are  appointed  under  said  juvenile  court  law. 

(g)  '[Adult  probation  board.]    In  counties  and  cities  and  counties  of  the 

second  class,  the  judges  designated  for  the  hearing  and  disposition  of  criminal 

cases  and  proceedings  by  a  majority  vote  and  in  counties  of  the  third  class  the 

judge  of  the  department  or  the  judges  of  the  departments,  by  a  majority  vote, 

to  which  criminal  actions  and  proceedings  are  assigned  shall  by  order  entered 

in  the  minutes  of  the  court  appoint  seven  citizens  of  good  moral  character  to 

be  known  as  the  adult  probation  board  and  shall  fill  all  vacancies  occurring  in 

such  board.      The  clerk  of  said  court  shall  immediately  notify  each  person 

appointed  on  said  board  and  thereupon  said  person  shall  appear  before  a  judge 

of  the  superior  court  and  qualify  by  taking  an  oath,  which  shall  be  entered  in 

said  court  record,  to  perform  faithfully  the  duties  of  such  adult  probation 

board. 
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[Term.]  The  members  of  such  adult  probation  board  shall  hold  office  for 
four  years  and  until  their  successors  are  appointed  and  qualify;  provided,  that 
of  those  first  appointed  one  shall  hold  office  for  one  year,  two  for  two  years, 
two  for  three  years  and  two  for  four  years,  the  terms  for  which  the  respective 
members  shall  hold  office  to  be  determined  by  lot  as  soon  aft^r  their  appoint- 
ment as  may  be. 

[Vacancies.]  When  any  vacancy  occurs  in  any  probation  board  by  expira- 
tion of  the  term  of  office  of  any  member  thereof,  the  successor  shall  be  appointed 
to  hold  office  for  the  term  of  four  years.  When  any  vacancy  occurs  for  any 
other  reason  the  appointee  shall  hold  office  for  the  unexpired  term  of  his 
predecessor. 

[Removal  for  cause.]  Any  member  of  the  probation  board  may  be  removed 
for  cause  at  any  time  by  an  affirmative  vote  of  four  members  of  said  board  at 
a  meeting  called  for  the  special  purpose  of  considering  the  question  of  said 
removal  and  the  subsequent  written  approval  of  a  majority  of  the  judges  des- 
ignated for  the  hearing  and  disposition  of  criminal  cases  and  proceedings  in 
counties  and  cities  and  counties  of  the  second  class,  and  the  judge  of  the 
department  or  a  majority  of  the  judges  of  the  departments  to  which  criminal 
actions  and  proceedings  are  assigned  in  counties  of  the  third  class,  said  written 
approval  to  be  filed  with  the  clerk  of  the  court  within  thirty  days  after  the 
written  report  of  the  said  board  has  been  received  by  said  judge.  Written 
notice  as  to  said  special  meeting  shall  be  served  on  each  of  the  members  of  said 
board  at  least  ten  days  prior  to  the  date  set  therefor  and  shall  specify  tlie 
purpose  thereof. 

[Duties.]  It  shall  be  the  duty  of  such  adult  probation  board  to  exercise  a 
friendly  supervision  of  probationers  when  so  directed  by  the  court,  to  furnish 
the  court  information  and  assistance  whenever  required  upon  the  request  of  the 
court,  and  from  time  to  time  to  advise  and  recommend  to  the  court  any  changes 
or  modification  of  the  order  made  in  the  case  of  a  probationer  as  may  be  for 
the  best  interests  of  such  person. 

[No  compensation.]  Members  of  the  adult  probation  board  shall  serve  with- 
out compensation. 

[Adidt  probation  officers.]  In  counties  or  cities  and  counties  of  the  second 
class,  there  shall  be  and  are  hereby  created  the  office  of  one  adult  probation 
officer;  eight  assistant  adult  probation  officers;  the  salaries  of  said  officers  shall 
be  as  follows :  adult  probation  officer,  two  hundred  fifty  dollars  per  month,  one 
assistant  adult  probation  officer,  two  hundred  dollars  per  month,  and  seven 
assistant  adult  probation  officers  at  one  hundred  forty  dollars  per  month,  each. 

In  counties  of  the  third  class  there  shall  be  and  there  are  hereby  created  the 
offices  of  one  adult  probation  officer,  one  assistant  adult  probation  officer  and 
two  deputy  adult  probation  officers.  The  salaries  of  said  officers  shall  be  as 
follows ;  Adult  probation  officer  two  thousand  one  hundred  dollars  per  annum ; 
assistant  adult  probation  officer  one  thousand  nine  hundred  twenty  dollars  per 
annum;  one  deputy  adult  probation  officer  one  thousand  six  hundred  twenty 
<lollars  per  annum;  and  one  deputy  adult  probation  officer  six  hundred  dollars 
per  annum.    One  deputy  adult  probation  officer  in  counties  of  the  third  class 
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shall  be  a  woman  and  shall  be  a  competent  stenographer  and  typist  of  sufS< 
cient  ability  to  perform  the  clerical  and  stenographic  work  of  the  office  in 
addition  to  her  other  duties;  provided,  however,  that  in  the  event  an  adult 
probation  department  is  created  in  counties  of  the  third  class,  from  and  after 
the  creation  of  such  department  and  the  appointment  of  an  adult  probation 
officer  or  any  deputy  or  assistant  or  like  officer  who  shall  relieve  the  proba- 
tion officer  of  the  adult  probation  work,  the  offices  of  assistant  probation  officer 
at  a  salary  of  one  hundred  seventy-five  dollars  a  month  and  of  assistant  proba- 
tion officer  at  a  salary  of  one  hundred  sixty  dollars  per  month  shall  cease  and 
terminate  and  be  abolished  in  counties  of  this  class. 

[Payment  of  salaries  and  expenses.]  The  salaries  of  the  adult  probation 
officers,  assistant  adult  probation  officers  and  deputy  adult  probation  officers  in 
counties  or  cities  and  counties  of  the  second  class  and  in  counties  of  the  third 
class  shall  be  paid  out  of  the  county  treasury  of  the  county  for  which  they  are 
appointed  respectively  in  the  same  manner  as  the  salaries  of  the  other  county 
officers.  The  adult  probation  officers,  assistant  adult  probation  officers  and 
deputy  adult  probation  officers  in  said  counties  or  cities  and  counties  of  the 
second  class  and  in  counties  of  the  third  class  shall  be  allowed  such  necessari' 
incidental  expenses  incurred  in  the  performance  of  their  duties  as  required  by 
any  laws  of  the  State  of  California  as  may  be  authorized  by  a  judge  desig- 
nated for  the  hearing  and  disposition  of  criminal  cases  and  proceedings  or  by 
the  judge  of  a  department  to  which  criminal  actions  and  proceedings  are 
assigned,  and  the  same  shall  be  a  charge  upon  the  county  in  which  the  court 
appointing  them  has  jurisdiction  and  said  expenses  shall  be  paid  out  of  the 
county  treasury  upon  a  written  order  of  said  judge  of  said  county  directing 
the  county  auditor  to  draw  his  warrant  upon  the  county  treasurer  for  the 
specific  amount  of  such  expenses.  The  adult  probation  officer  shall  keep  a  list 
of  expenses  and  file  a  copy  monthly  with  the  county  board  of  supervisors. 

[Appointment  and  term  of  office.]  In  counties  or  cities  and  counties  of  the 
second  class  the  adult  probation  officer,  and  the  assistant  adult  probation  offi- 
cer and  deputy  actult  probation  officers  hereinbefore  provided  for  shall  be 
nominated  by  the  adult  probation  board  in  manner  as  the  judges  designated 
for  the  hearing  and  disposition  of  criminal  cases  and  proceedings  shall  direct 
and  the  appointment  of  such  adult  probation  officer,  assistant  adult  probation 
officer  and  deputy  adult  probation  officers  shall  be  made  by  a  majority  vote  of 
said  judges.  The  term  of  office  of  the  adult  probation  officer,  assistant  adult 
probation  officer  and  deputy  adult  probation  officers  shall  be  two  years  from 
the  date  of  their  said  appointments. 

In  counties  of  the  third  class  the  adult  probation  officer,  the  assistant  adult 
probation  officer  and  the  deputy  adult  probation  officer  hereinbefore  provided 
for  shall  be  nominated  by  the  adult  probation  board  and  in  manner  as  the 
judge  of  the  department  or  a  majority  of  the  judges  of  the  departments  to 
which  criminal  actions  and  proceedings  are  assigned  shaU  direct  and  the 
appointment  of  such  adult  probation  officer,  assistant  adult  probation  officer, 
deputy  adult  probation  officer  shall  be  made  by  said  judge  or  a  majority  of 
said  judges.    The  term  of  office  of  the  adult  probation  officer,  the  assistant 
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adult  pcobation  officer  and  the  deputy  adult  probation  officer  shall  be  two 
years  from  the  date  of  their  appointment.  The  adult  probation  officer,  the 
assistant  adult  probation  officer  and  any  deputy  adult  probation  officer  may  at 
any  time  be  removed  in  counties  or  cities  and  counties  of  the  second  class  by 
vote  of  a  majority  of  the  judges  designated  for  the  hearing  and  disposition  of 
criminal  cases  and  proceedings  and  in  counties  of  the  third  class  by  the  judge 
of  the  department  or  by  a  majority  of  the  judges  of  the  departments  to  which 
criminal  actions  and  proceedings  are  assigned  for  good  cause  shown  and  on 
the  filing  of  written  charges  by  the  said  judge  or  judges  with  the  adult  proba- 
tion board.  In  counties  or  cities  and  counties  of  the  second  class  the  judges 
designated  for  the  hearing  and  disposition  of  criminal  cases  and  proceedings, 
and  in  counties  of  the  third  class  the  judge  of  the  department  or  the  judges  of 
the  departments  to  which  criminal  actions  and  proceedings  are  assigned  shall 
have  authority  by  an  order  entered  in  the  minutes  of  said  court  to  determine 
and  fix  the  amount  of  bonds  of  the  adult  probation  officer  of  county  or  city  and 
county  and  of  the  assistant  adult  probation  officer  of  the  county  vor  city 
and  county  and  of  the  deputy  adult  probation  officers  of  the  county  or  city  and 
county.  If  said  bonds  or  any  of  them  are  furnished  by  any  surety  company 
licensed  to  transact  business  in  the  State  of  California,  the  premium  thereon 
shall  be  paid  out  of  the  county  treasury. 

[Additional  deputies.]  The  adult  probation  officer  may  appoint  as  many 
additional  deputies  as  he  may  desire;  provided  however,  that  such  deputies 
shall  not  have  authority  to  act  until  their  appointments  shall  have  been  ap- 
proved by  a  majority  vote  of  the  members  of  the  adult  probation  board  and 
by  a  majority  vote  of  the  judges  designated  for  the  hearing  and  disposition  of 
criminal  cases  and  proceedings  in  counties  and  cities  and  counties  of  the  sec- 
ond class,  and  by  a  majority  vote  of  the  members  of  the  adult  probation  board 
and  by  a  judge  of  the  department  or  a  majority  vote  of  the  judges  of  the 
departments  to  which  criminal  proceedings  are  assigned  in  counties  of  the 
third  class.  The  term  of  office  of  such  deputies  shall  expire  with  the  term  of 
the  adult  probation  officer  making  such  appointment  but  the  adult  probation 
officer  without  written  approval  of  the  majority  of  members  of  the  adult  pro- 
bation board  may  at  any  time,  in  his  discretion,  revoke  and  terminate  such 
appointment.  Such  deputies  except  as  herein  provided  shall  serve  without 
compensation.  It  shall  be  the  duty  of  the  legislative  body  of  every  county  or 
city  and  county  of  the  second  class  and  of  every  county  of  the  third  class, 
immediately  upon  this  act  becoming  effective,  to  provide  and  thereafter  main- 
tain, at  the  expense  of  such  county  or  city  and  county,  in  a  location  in  the 
vicinity  of  the  jail  of  such  county  or  city  and  county,  approved  by  the  judges 
designated  for  the  hearing  and  disposition  of  criminal  cases  and  proceedings,  in 
counties  or  cities  and  counties  of  the  second  class  and  by  the  judge  of  the 
department  or  the  judges  of  the  departments  to  which  criminal  actions  and 
proceedings  are  assigned  in  counties  of  the  third  class,  suitable  offices  and 
(luarters  for  the  conducting  of  the  business  of  the  adult  probation  officer,  the 
assistant  adult  probation  officer  and  the  deputy  adult  probation  officers  of  such 
county  or  city  and  county.    Nothing  contained  in  this  subdivision  shall  apply 
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to  the  offenses  defined  by  section  twenty-one  of  said  juvenile  court  law  and  by 
section  two  hundred  seventy  of  the  Penal  Code. 

(h)  [Tnuosfer  of  cases.]  Whenever  any  person  is  released  upon  probation 
under  the  provision  of  this  act,  the  case  may  be  transferred  to  any  court  of  the 
same  rank  in  any  other  county,  or  city  and  county,  of  thiia  state  in  which  such 
person  resides,  or  to  which  such  person  may  remove,  and  such  court  shall  there- 
upon commit  such  person  to  the  care  and  custody  of  the  probation  officer  of 
the  county,  or  city  and  county,  to  which  such  person  has  been  transferred; 
such  court  shall  thereafter  have  entire  jurisdiction  over  such  case,  with  like 
power  to  make  transfer  whenever  to  such  court  such  transfer  may  seem  proper. 

(i)  [Report  on  person's  antecedents,  etc.]  At  the  time  of  the  plea  or 
verdict  of  guilty  of  any  crime  of  any  person  over  eighteen  years  of  age,  the 
probation  officer  of  the  county  of  the  jurisdiction  of  said  crime  shall,  when  so 
directed  by  the  court,  inquire  into  the  antecedents,  character,  history,  family 
environment,  and  offense  of  such  person,  and  must  report  the  same  to  the 
court,  and  file  his  report  in  writing  in  the  records  of  said  court.  His  report 
shall  contain  his  recommendation  for  or  against  the  release  of  such  person  on 
probation.  If  any  such  person  shall  be  released  on  probation  and  committed 
to  the  care  of  the  probation  officer,  such  officer  shall  keep  a  complete  and  accu- 
rate record  in  suitable  books  or  other  form  in  writing,  of  the  history  of  the 
case  in  court,  and  of  the  name  of  the  probation  officer,  and  his  acts  in  connec- 
tion with  said  case ;  also  the  age,  sex,  nativity,  residence,  education,  habits  of 
temperance,  whether  married  or  single,  and  the  conduct,  employment,  and 
occupation,  and  parents'  occupation,  and  condition  of  such  person  so  commit- 
ted to  his  care  during  the  term  of  such  probation  and  the  result  of  such  proba- 
tion. Such  record  of  such  probation  officer  shall  be  and  constitute  a  part  of 
the  records  of  the  court,  and  shall  at  all  times  be  open  to  the  inspection  of  the 
court,  or  of  any  person  appointed  by  the  court  for  that  purpose,  as  well  as 
of  all  magistrates,  and  the  chief  of  police,  or  other  head  of  the  police,  unless 
otherwise  ordered  by  the  court.  Said  books  of  record  shall  be  furnished  for 
the  use  of  said  probation  officer  of  said  county,  and  shall  be  paid  for  out  of  the 
county  treasury. 

(J)  [Report  of  probation  officers.]  Every  probation  officer,  within  fifteen 
days  after  the  thirtieth  day  of  June,  and  within  fifteen  days  after  the  thirty- 
first  day  of  December,  of  each  year,  shall  make  in  writing  and  file  as  a  public 
document  "with  the  county  clerk  a  report  to  the  superior  court  of  the  county 
or  city  and  county  in  which  such  probation  officer  is  appointed  to  serve,  and 
shall  furnish  a  copy  of  such  report  to  each  judge  in  said  county  or  city  and 
county  who  has  released  any  person  on  probation  who  at  the  time  of  such 
report  remains  on  probation ;  and  a  further  copy  to  the  secretary  of  the  state 
board  of  charities  and  corrections.  Such  report  shall  state,  without  giving 
names,  the  exact  number  of  persons,  segregating  male  and  female,  and  segre- 
gating misdemeanors  and  felonies,  who  have  been  released  on  probation  to 
such  probation  officer  as  such  number  exists,  deducting  all  cases  of  expiration, 
discharge,  dismissal,  and  restoration  of  rights,  on  said  thirtieth  day  of  June 
and  said  thirty-first  day  of  December:  and  such  report  shall  further  segregate 
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such  (person)  as  having  been  released  on  probation,  as  the  case  may  be,  in  one 
thousand  nine  hundred  three,  one  thousand  nine  hundred  four,  one  thousand 
nine  hundred  five  and  so  on,  up  to  and  including  the  calendar  year  in  which 
such  report  is  made  and  filed. 

(k)  '[Statement  of  terms  of  probation.]  The  probation  officer  shall  fur- 
nish to  each  person  who  has  been  released  on  probation,  and  committed  to  his 
care  a  written  statement  of  the  terms  and  conditions  of  his  probation  unless 
such  statement  has  been  furnished  by  the  court,  and  shall  report  to  the  court, 
judge  or  justice,  releasing  such  person  upon  probation,  any  violation  or  breach 
of  the  terms  and  conditions  imposed  by  such  court  on  the  person  placed  in 
his  care. 

(1)  [Powers  of  peace  oflScers.]  Such  probation  officer  shall  have,  as  to  the 
person  so  committed  to  the  care  of  said  probation  officer,  the  powers  of  a  peace 

officer. 

History:  Enacted  February  14,  1872;  amended  February  23,  1903, 
Stats,  and  Amdts.  1903,  p.  34;  March  18,  1905,  Stats,  and  Amdts.  1906, 
p.  162;  March  13,  1909,  Stats,  and  Amdts.  1909,  p.  357;  April  6,  1911, 
Stats,  and  Amdts.  1911,  p.  689;  May  23,  1913,  Stats,  and  Amdts.  1913, 
p.  221;  amendment  approved  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1409;  amendment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1244. 

Editorial  note:  As  to  who  are  "peace  officers"  within  above  section, 
see  ante  {817  and  note. 
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1-3.  OoDBtitutional   inability    of   judge    to 
grant  parole. 

4.  Construction  of  section — As  to  power 

of  trial  court  to  suspend  sentence. 

5.  Same — After  affirmance. 

6.  Evidence — In    mitigation — Discretion 

of  court. 

7.  Same — Of  distinct  offenses. 

8.  Same — Of    matter    in    aggravation — 

Distinction. 

9.  Execution     of    sentence     suspended —  • 

Putting  in  charge  of  probation  of- 
ficer. 

10.  Same — ^Bemanding  prisoner  to  custody 

of  sheriff. 

11.  Hearing     on    probation — Construction 

of  section. 

12.  Proof  of  good  character — May  be  con- 

sidered by  jury. 

13.  Proof  of  punishment  already  suffered. 

14.  Second  offense — Increased  punishment 

for. 

15.  Same — Assault,  etc.,  with  prior  convic- 

tion. 

16.  Same — Burglary,    with    prior    convic- 

tions. 

17.  Same — ^Disregarding  proceedings  as  to 

prior  conviction. 

18.  Same — Petty   larceny. 

19.  Same  —  Robbery  —  Wrong  basis   for 

judgment. 
20,  21.  Revocation     of     probation  —  Court 's 

power. 
22,  23.  Same — Loss  of  power, 
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1.  Constltutloiial  liiabllHy  of  JvdK«  to 
srant  parole  has  been  settled  by  the  su- 
preme court  of  the  United  States  in  an 
opinion  unequivocal  and  unanswerable, 
and  it  Is  hiffh  time  lesser  llg:ht8  took  Ju- 
dicial cog:nizance  of  the  fact  and  conducted 
themselves  in  conformity  therewith.  The 
want  of  authority  of  the  legislature  to 
confer  upon  a  trial  Jud^e  the  power  to 
parole  a  convicted  prisoner  either  before 
or  after  sentence,  is  not  open  to  question. 
The  provisions  of  the  constitution  of  the 
state  should  be  respected  and  enforced  by 
the  Judgrea  of  the  courts,  who  are  in  duty 
bound  by  their  oath  of  office,  if  by  no 
other  ties,  to  refuse  to  enforce  a  law, 
which,  in  the  langruag:e  of  Mr.  Chief  Justice 
Cooley,  is  an  invitation  to  the  Judgre  "to 
irrasp  at  a  power  not  confided  to  him  [by 
the  constitution]  and  usurp  authority." — 
People  V.    Brown,   54   Mich.   16. 

See  full  dlncniialon  of  anenttoii  by  editor 
of  this  work  In  V  The  Constitutional  Re- 
view 131,  XIV  Lawyer  and  Banker  320-336. 

2.  The  statutes  seekingr  to  confer  such 
power  upon  trial  Judgres  have  been  held 
not  violative  of  the  provisions  of  the  state 
constitutions  regrularly  providing:  for  the 
standard  tripartite  form  of  government  in 
this  country.  These  decisions  are  all  vio- 
lative of  the  fundamental  law  and  all 
canons  of  construction,  relying:  for  their 
authority  or  "precedent"  on  the  case  of 
People  ex  rel.  Forsyth  v.  Court  of  Sessions, 
141  N.  Y.  288,  23  L.  R.  A.  856,  36  N.  E. 
386,  which  bases  the  decision  upon  a  pur- 
ported quotation  from  Hale's  Pleas  of  the 
Crown,  which  quotation  is  not  to  be  found 
'n    any    accessible    edition    of    that    work; 
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and  even  if  the  quotation  were  as  it  is 
said  to  be  it  would  not  be  an  authority 
for  the  decision  announced,  for  the  reason 
that  it  is  not  applicable  to  the  g:enius  of 
our  government;  and  further,  because  the 
quotation  sets  forth  as  law  what  is  not 
sanctioned  by  the  English  decision  and 
by  the  practice  in  the  Engrlish  courts.  See 
5   The  Constitutional   Law  Review   131. 

5.  Among  the  state  cases  holding:  this 
doctrine  (in  contravention  to  the  decision 
in  Ex  parte  United  States,  242  U.  S.  27, 
64  L.  ed.  129,  37  Sup.  Ct.  Rep.  72).  is  found 
Ex  parte  Bates.  20  K.  M.  542,  L.  R.  A. 
191 5C.    1286.    151    Pac.    698. 

See  dlsciM«loii  of  aaestlon  in  notes  14 
L.  R.  A.  285;  33  L.  R.  A.  (N.  S.)  112;  39 
L..  R.  A.  (N.  S.)  242,  and  K  R.  A.  1D16C, 
1169. 

Am  tf  Judicial  parole  belns  airaiiKst  aomid 
public  policy,  see  55  American  Law  Review 
512,  July-Augrust,  1921,  Article  No.  3. 

4»  Conatmctton  of  section— As  to  power 
of  trial  court  to  suspend  sentence.  — 
The  amendment  of  1911  to  the  above  sec- 
tion confers  upon  the  trial  court  power 
In  any  case  not  only  to  suspend  Judgment 
of  sentence,  but  to  suspend  the  execution 
of  a  sentence  pronounced.  But  the  section 
does  no^  confer  an  unrestrained  and  un- 
limited power  upon  the  trial  court.  It 
deals  with  and  provides  machinery  for 
probation  of  defendant  where  the  court,  in 
the  exercise  of  a  sound  discretion,  decides 
to  suspend  the  imposing  or  the  execution 
of  a  sentence.  The  section  is  one  dealing 
with  the  subject  of  probation  only,  and  is 
limited  accordingly  by  any  other  provision 
relating  to  the  time  in  which,  after  con- 
viction, a  defendant  may  seek  probation. — 
Beggs  V.  Superior  Court,  179  Cal.  180,  176 
Pac.   642. 

B.  Same-— After  alllrmanee  on  appeal. — 
Trial  court  without  Jurisdiction  or  power  to 
suspend  sentence,  under  the  provisions  of 
the  above  sentence,  by  granting  parole  dur- 
ing good  behavior  under  the  supervision  of 
probation  officer. — Beggs  v.  Superior  Court, 
179   Cal.    130.   176   Pac.   642. 

6.  Evldenrr<— In  mitiffatlon  —  Discretion 
of  court. — It  is  discretionary  with  court 
whether  it  will  hear  evidence  in  mitigation 
of  punishment,  and  It  may  properly  refuse 
to  hear  incompetent  evidence  offered  for 
that  purpose. — People  v.  McKay,  122  Cal. 
628.    631,    55    Pac.    394. 

7.  Same  —  Of  distinct  offenses,  not 
charged  in  indictment,  can  not  be  looked 
to  in  aggravation  of  fine  imposed  by  stat- 
ute.— Ingram  v.  State,  39  Ala.  247,  84  Am. 
Dec.    782,   787. 

8b  Same— Of  matter  In  aKsmvatlon— 
Distinction. — ^Distinction  must  be  made  In 
glTlng  evidence  of  matter  in  aggravation. 
Thus  where  aggravting  matter  Is  immedi- 
ate consequence  of  offense  for  which  de- 
fendant is  on  trial,  it  may  be  shown;  but 
if  it  is  distinct  crime,  not  necessarily 
connected  with  offense  charged  in  indict- 
ment, it  can  not  be  received. — Ingram  v. 
State,   39   Ala.   247,   84  Am.  Dec.   782,   787. 


0.     Execution     of 
Putting    In    ckarge    of    probation    offliccr. — 

Under  the  provisions  of  the  above  section 
a  trial  Judge  sentencing  a  person  convicted 
of  an  offense  by  a  Jury  on  a  trial  before 
him,  may  suspend  the  execution  of  the  sen- 
tence and  put  the  convict  in  the  charge 
of  a  probation  officer. — People  v.  Mendosa, 
178    Cal.    509,    173    Pac.    998. 

10.  Same— Remanding  prisoner  to  cus- 
tody of  skerifl  is  without  warranty  of  law, 
because  the  sheriff  is  required  by  the  pro- 
visions of  section  1216,  post,  to  forthwith 
deliver  the  convicted  to  the  warden 
pt  the  penitentiary  to  which  he  has  been 
sentenced. — People  v.  Mendosa,  178  Cal.  509, 
173  Pac.  998. 

11.  Hearing  on  probation— Construction 
of  section. — The  only  question  which  may 
arise  can  never  be  as  to  the  action  of 
the  court  in  refusing  to  admit  a  convicted 
person  to  probation,  but  must  always  be, 
if  any  reviewable  questions  may  arise 
under  this  section  at  all,  whether  the  court 
abused  its  discretion  in  granting  proba- 
tion.— People  V.  Dunlop,  27  Cal.  App.  460, 
150    Pac.    389. 

12.  Proof  of  Kood  charnctei^— May  be 
considered  by  Jury.— ^Weight  of  modern  au- 
thorities seems  to  be  overwhelmingly  in 
favor  of  rule  that  proof  of  good  character 
constitutes  ingredient  to  be  considered  by 
Jury  in  all  criminal  cases,  without  refer- 
ence to  apparently  conclusive  or  Incon- 
clusive character  of  other  evidence. — 
Kistler  v.   State,    64   Ind.    400,    406. 

IS.  Proof  of  puniskment  already  suf- 
fered.— ^Where  person  has  alre&dy  suffered 
some  punishment  on  account  of  alleged 
offense,  he  ought  to  be  entitled  to  prove 
such  punishment  In  mitigation  of  any  fur- 
ther punishment  which  might  be  inflicted 
on  subsequent  trial  for  same  offense.  Any 
other  rule  would  make  it  hazardous  for 
person  convicted  on  an  erroneous  Judg- 
ment to  ask  for  reversal  of  Judgment  after 
any  considerable  portion  of  punishment 
has  been  inflicted,  and  would  have  effect, 
in  many  cases,  of  withholding  evidence 
proper  to  be  considered  in  adjusting  pun- 
ishment to  nature  of  offense.  So  where 
defendant  has  been  imprisoned  in  county 
Jail  on  criminal  charge,  previous  to  his 
trial,  he  is  entitled  to  prove  that  impris- 
onment on  trial,  as  circumstance  to  be 
considered  by  Jury  in  connection  with  pun- 
ishment, if  he  shall  be  found  guilty. — Kist- 
ler   V.   State.    64    Ind.    400,   404. 

14.  Second  offense-— Increased  punish- 
ment for  is  not  punishment  for  flrst 
offense,  but  Is  punishment  for  last  offense, 
which  is  rendered  more  severe  by  reason 
of  situation  Into  which  defendant  has 
brought  himself. — People  v.  Stanley.  47  Cal. 
113.    117,   17   Am.   Rep.   401. 

As  to  Increased  punishment,  second  of- 
fense, see  note  36  L.  R.  A.  679. 

As  to  suflldency  of  charire  of  previous 
conviction  of  another  offense,  see,  ante, 
$  969  and  note. 
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EnhanclBiT  of  penalty  of  crImea  wken 
committed  br  luibltiial  crimlnalii  or  prior 
offender*. — See   note   34   L.   R.   A.   S98-408. 

Jnry  may  And  npon  ekarv«  of  pre^loiia 
eonvletlon.^ — See,   ante,   9  116S  and   note. 

Second  offense*  ko^pr  pnnleked  after  con- 
viction of  attempt  to  commit  a  atate  priaon 
offenae.^ — See,    ante,    fi  667    and    note. 

Second  offenae,  ko^pr  pnnlaked  after  con- 
viction of  former  offense. — See,  ante,  9  666 
and  note. 

16.  Same— Aaaanlt,  ete.,  witk  prior  con- 
viction.— If  defendant  la  found  gruilty  of 
assault  with  Intent  to  commit  robbery  and 
voluntarily  confesses  to  prior  conviction  of 
grand  larceny,  he  may  be  sentenced  to  pen- 
itentiary for  any  term  of  years  not  less 
than  ten. — People  v.  Brooks,  65  Cal.  296, 
297,  299.  4   Pac.  7. 

le.  Same— Burglary,  wltk  prior  convle- 
tlona. — ^Where  Information  for  burglary 
chargres  defendant  with  three  prior  convic- 
tions, and  It  appears  that  defendant,  upon 
being:  arraigned,  pleaded  not  guilty  to 
crime  charged,  and  admitted  such  prior 
convictions;  that  such  plea  and  admission 
were  entered  in  minutes  of  court;  that 
cause  was  thereupon  set  down  for  trial 
upon  subsequent  day;  and  that  Judgment- 
roll  made  up  by  clerk  Included  copies  of 
these  entries  in  minutes,  as  well  as  copies 
of  Judgment  and  minute  entry:  held, 
court  did  not  exceed  Its  Jurisdiction  in  sen- 
tencing prisoner  to  Imprisonment  in  state 
prison  for  term  of  ten  years. — Ex  parte 
Williams,    89   Cal.    421,    426,    26    Pac.    887. 

17.  Same— DlaresardlnK  proceedlnKS  aa 
to  prior  conviction. — Upon  conviction  for 
burglary  in  first  degree,  where  defendant 
might  have  been  sentenced  to  fifteen  years 
In  state  prison,  independent  of  former  con- 
viction for  petty  larceny,  proceedings  as  to 
j>rIor  conviction  for  letty  larceny  may  be 
disregarded,  and  Judgment  sentencing  de- 
fendant to  fifteen  years*  imprisonment  In 
state  prison  for  crime  of  burglary  may  be 
allowed  to  stand. — People  v.  Neason,  67  Cal. 
225,  6  Am.  Cr.  Rep.  510,  7  Pac.  644. 

18.  Same — ^Petty  larceny. — ^Where  pris- 
oner Is  charged  with  crime  of  petty  larceny 
and  previous  convictions  for  like  crimes 
charged  In  information,  and  there  is  ver- 
dict of  guilty,  sentence  for  petty  larceny, 
second  offense,  is  proper.  In  other  words, 
such  sentence  is  for  petty  larceny  charged 
In  information,  and  previous  conviction  of 
8ame  offense;  and,  under  such  circum- 
Ktances,  court  can  pronounce  defendant 
guilty  of  petty  larceny,  second  offense,  and 
sentence  him  to  imprisonment  for  term  of 
five  years. — Ex  parte  Young  Ah  Oow,  73 
Cal.   438,   442,   16   Pac.   76. 


18.  Same  —  Robbery  —  HVrons  kaala  for 
Jndanment.  —  Where  defendant  is  charged 
with  robbery  and  with  two  prior  convic- 
tions of  other  felonies,  and  is  found  guilty. 
It  is  wrong  theory  for  court,  in  passing 
Judgment,  to  direct  Imprisonment  in  state 
prison  for  one  half  of  defendant's  natural 
life,  and  take  as  basis  for  such  Judgment 
expectation  of  life  upon  which  insurance 
companies  calculate  their  policies,  which 
Is  founded  on  what  vital  statistics  show 
to  be  average  expectation.  What  natural 
life  of  particular  person  would  be,  and 
what  would  be  half  of  it.  can  not  be 
known;  and  if  one  half  of  life  of  defend- 
ant were  the  only  punishment  prescribed 
for  crime  of  which  he  Is  convicted,  such 
punishment  would  be  too  vague  and  in- 
definite to  be  possible  of  enforcement.— 
People  V.  Burns,  188  Cal.  159,  161,  69  Pac. 
16.    70   Id.    1087. 

20.  Revocation  of  probation  —  Conrt'a 
po^prer  to  revoke,  whether  the  defendant  Is 
present  in  or  absent  from  the  court  at  the 
time,  an  order  suspending  the  imposition 
of  sentence  or  the  execution  of  a  sentence 
Imposed  and  admitting  the  prisoner  to  pro- 
bation, upon  a  sufficient  showing  that  the 
conditions  upon  which  such  order  was  made 
have  been  violated.  Is  fairly  deducible  from 
the  above  section. — People  ex  rel.  Lfin- 
dauer  v.  O'Donnell,  37  Cal.  App.  192,  174 
Pac.   102. 

21.  A  Judge  having  power  to  make  an 
order  suspending  the  execution  of  its  Judg- 
ment of  sentence  in  a  criminal  cause,  has 
the  power  to  revoke  the  same  and  com- 
mit the  accused,  upon  a  violation  of  the 
terms  and  conditions  of  the  order. — Ex 
parte  Bates,  20  N.  M.  642,  L.  R.  A.  1915A 
1286.   151   Pac.   698. 

32.     Same  —  Loaa   of  power   to   revoke.  — 

Under  the  provisions  of  paragraph  4  of  the 
above  section,  the  court  (1)  lo.scs  Jurisdic- 
tion or  power  to  make  an  order  revoking 
or  modifying  the  order  suspending  the  im- 
position of  sentence  or  the  execution  of 
Judgment  of  sentence  pronounced  and  ad- 
mitting the  prisoner  to  probation  after  the 
probationary  period  has  expired,  and  <2) 
the  term  of  probation  does  not  cease  to 
run  during  the  absence  of  the  probationer 
from  the  state.  —  People  ex  rel.  Lindauer 
V.  O'Donnell,  37  Cal.  App.  192.  174  Pac.  102. 
23.  The  court  cites  no  authority  to  sup- 
port the  conclusion  arrived  at  and  an- 
nounced. The  identical  question  has  been 
raised  In  other  Jurisdictions  and  the  oppo- 
site conclusion  arrived  at  upon  both  points 
set  out  in  the  above  paragraph. — See  Ex 
parte  Hart,  22  N.  D.  88,  U  R.  A.  1916C 
1169,   149  N.  W.  668. 

See,  also,  discussion  and  authorities 
cited  in   6   The  Constitutional   Review   131. 


§1204.  PROOF  OF  FORMER  CONVICTION  OR  OF  FACTS,  ETC.,  IN 
MITIGATION,  ETC.,  HOW  MADE.  The  circumstances  must  be  presented  by 
the  testimony  of  witnesses  examined  in  open  court,  except  that  when  a  witness 

1828 


Tit.  VIII,  ck.  I.]         FORMAR  CONVICTION— IMPRISOlfMBNT  FOR  FINES. 


tiao6 


is  60  sick  or  infirm  as  to  be  unable  to  attend,  his  deposition  may  be  taken  by 
a  magistrate  of  the  county,  out  of  court,  upon  such  notice  to  the  adverse  party 
as  the  court  may  direct.  No  affidavit  or  testimony,  or  representation  of  any 
kind,  verbal  or  written,  can  be  offered  to  or  received  by  the  court,  or  a  judee 
thereof,  in  aggravation  or  mitigation  of  the  punishment,  except  as  provided  in 
this  and  the  preceding  section. 

History:    Enacted  February  14,  1872. 


FORMER  CONVICTION  OR  MITIGATING 

FACTS. 

1, 2.  Former   conviction    or   mitigating   facts 
— Construction  of  section. 

1.  Former  conviction  or  mttlaratlns  fncts 
— Conntmctlon  of  section. — This  Bection 
does  not  pretend  to  prescribe  either  the 
quantum  or  the  character  of  the  evidence 
essential  to  the  proof  of  a  prior  conviction 
where  the  fact  of  such  conviction  is  pleaded 
or  set  out  in  the  information  or  indictment. 
The  manifest  object  of  the  section  is  to 
authorize  the  court,  after  conviction  and 
before  sentence,  to  receive  testimony  either 
in  mitig:ation  or  aggrravation  of  the  pun- 
ishment to  be  imposed.  To  this  end  any 
testimony  bearing:  upon  the  character  or 
antecedents    of    the    convicted   person    may 


be  presented  to  the  court.  This  section  has 
no  application  to  a  case  where  the  defend- 
ant is  put  upon  trial  under  an  indictment 
or  information  chargringr  him,  in  addition 
to  the  later  offense,  with  a  prior  convic- 
tion of  a  similar  or  other  public  offense. — 
People  V.  Rudolph,  28  Cal.  App.  6S3.  153 
Pac.   721. 

2.  In  such  case,  unlike  those  where  un- 
der sections  666  and  667,  a  prior  conviction 
Is  chargred  in  addition  to  the  crime  subse- 
quently committed,  the  court  is  not  author- 
ized or  empowered  to  Impose  a  grreater 
punishment  than  the  maximum  penalty 
prescribed  for  the  particular  crime  of 
which  the  accused  has  been  convicted. — > 
People  V.  Rudolph,  28  Cal.  App.  683.  153 
Pac.   721. 


§1206.    IMPRISONMENT  FOR  FINE.     A  judgment  that  the  defendant 

pay  a  fine  may  also  direct  that  he  be  imprisoned  until  the  fine  be  satisfied. 

But  the  judgment  must  specify  the  extent  of  the  imprisonment,  which  must 

not  exceed  one  day  for  every  two  dollars  of  the  fine,  nor  extend  in  any  case 

beyond  the  term  for  which  the  defendant  might  be  sentenced  to  imprisonment 

for  the  offense  of  which  he  has  been  convicted. 

History:    ESnacted  February  14,  1872,  re-enactment  of  §  460  Crimi- 
nal Practice  Act  1861,  Stats.  1851,  p.  263;   amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  455;  March  10,  1891,  Stats,  and  Amdts.  1891, 
•  p.  62. 


riNE   AND    IMPRISONMENT. 

1.  Construction  of  section — ^Direction  and 

limitation  upon  power  of  court. 

2.  Same^-Does    not   apply    to   obtaining 

money  by  false  pretenses. 

3.  Same — In  pari  materia. 

4.  Same — No  definite  period  of  time  in 

which  to   raise  money  to  pay  fine. 

5.  Same  —  What    is    not    demanded    nor 

required. 

6.  Same— With  section  1446,  post— Limi- 

tation on  power  of  superior  courts. 

7.  Same — Same — Power  of  justice  of  the 

peace  to  impose  imprisonment. 

8.  Same— Same— Validity  of  judgment. 

9.  Contempt — Alternative  for  fine. 

10.  Same  —  Costs — Whole   judgment   not 

void,  when. 

11.  Same — No  power  to  direct  that  person 

be  put  at  hard  labor. 

12.  Same — Section  does  not  apply  to  cases 

of. 
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13.  Extent  of  punishment — Not  limited  to 

what  maximum  period. 

14.  Gaming — Construction  of  section  with 

section  330,  ante. 

15.  Same — ^Dovetailing   not  allowed. 

16.  Same — Judgment,  when  not  void. 

17.  Imprisonment  in  state  prison — Can  be 

for  felony  only. 

18.  Same — Not    allowable    for    collecting 

fine. 

19.  Same — Sentence  to,  for  collecting  fine, 

is  void. 

20.  Judgment    of   fine   and   imprisonment 

in  case  of  default — Compliance  with 
statute. 

21.  Same — Effect  of  payment. 

22.  Same — Fine  enforceable  by  imprison- 

ment. 

23.  Same — Imprisonment   in  state   prison. 

24.  Same — Is  valid,  when. 

25.  Same — Modification  of  judgment. 
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26.  Same— Power   of    justice    in   case    of 

misdemeanor. 

27.  Same — Privilege — Commitment   as   in- 

cident to  judgment. 

28-80.  Same — Fine  and  imprisonment — Alter- 
native of  imprisonment  if  fine  not 
paid — Void,  when. 

81.  Judgment  of  imprisonment  and  judg- 
ment of  fine — Construction  of  sec- 
tion. 

32, 33.  Same — Fine  not  enforceable  bj  impris- 
onment. 

84;  35.  Same — Where  judgment  of  imprison- 
ment has  been  rendered. 

36.  Power  to  var7  rate  at  which  fine  msj 

be  discharged. 

37.  Satisfaction   of   judgment — Period   of 

absence   not   considered   time   spent 
in  jail. 

38.  Provision    of    judgment — To    enforce 

payment  of  fine  bj  imprisonment  is 
invalid,  when — Assault. 

89.  Same — Assault  with  deadly  weapon. 

40.  Same — Battery — Striking  out  part  of 
judgment. 

See,  also,  ante,  f  1191  and  note. 

Am  to  •zecntioB  for  fine  alone  to  immne 
■•  in  civil  cases,  see,  post,  8  1214  and  note. 

1.  CoBstrvctlon  of  section— Direction  to 
and  limitation  npon  power  of  court. — Last 
clause  of  above  section,  as  it  origrinally 
stood.  Is  direction  to  and  limitation  upon 
power  of  court  pronouncing:  Judgrment. 
Judgre  has  been  informed  in  preceding: 
clauses  that  he  may  fine,  and  may  imprison 
until  fine  be  satisfied,  provided  he  specie 
fles  term  of  imprisonment.  Last  clause 
instructs  him  that  in  fixing  period  of  im- 
prisonment he  must  name,  period  of  time 
which  bears  certain  relation  to  amount  of 
fine. — Ex  parte  Ellis,  64  Cal.   204,  205. 

db  Same  — Does  not  apply  to  obtaining 
money  by  false  pretenses. — Lfeg:islature  did 
not  intend  this  section  to  apply  to  cases 
of  obtaining:  money  by  false  pretenses, 
where  amount  of  fine  is  not  left  discretion- 
ary with  court,  and  where  extreme  penalty 
which  may  be  imposed  is  left  uncertain 
and  dependent  upon  evidence  as  to  value 
of  property  taken. — Ex  parte  Neustadt,  82 
Cal.    273,    274,    23    Pac.    124. 

3.  Same-— In  pari  materia. — Section  60  of 
the  Act  concerning:  Crimes  and  section  460 
Punishments  and  Criminal  Practice  Act  are 
in  pari  materia,  and  must  be  read  tog:ether. 
There  is  no  confilct  between  them. — People 
V.  Markham,  7  Cal.  208,  209;  Ex  parte  Kelly, 
28  Cal.  414,  416. 

4.  Sam»— No  definite  period  of  time  in 
which  to  raise  money  to  pay  fine. — Nothing: 
is  found  In  statute  which  commands  or  re- 
quires court  to  g:ive  defendant  any  definite 
period  of  time  to  raise  money  to  pay  fine, 
before  expiration  of  which  he  is  not  to  be 
imprisoned. — Ex  parte  Henshaw,  78  Cal. 
486,  496.   16   Pac.   110. 


5.  SamiO— liVhat  Is  not  demanded  nor  re- 
qnlred. — Above  section  does  not  demand 
that  Judgment  shall  state  imprisonment 
therein  mentioned  "must  not  exceed  one 
day  for  every  dollar  of  the  fine,"  and  such 
statement  would  add  no  force  to  those 
which  miffht  precede  it,  since  whether  Im- 
prisonment did  or  did  not  conform  to 
ratio  would  appear  on  inspection  of  judgr- 
meni — such  statement  being:  omitted.  Nor 
does  this  section  require  that  Judg:ment 
shall  recite  that  defendant  will  be  entitled 
to  his  discharg:e  on  payment  of  fine,  al- 
thougrh  his  right  to  discharg:e  would  doubt- 
less be  leg:al  consequence  of  payment. — Ex 
parte  Ellis,  64  Cal.  204,  206. 

6.  8ame-^l¥lth  section  1446»  post — Limi- 
tation    on     po^er     of     superior     courts. — 

Amendment  of  1891  to  this  section  does  not 
afFect  operation  of  section  1446,  post.  Z^eg- 
islature  intended  that  Justices'  and  police 
courts  should  remain  clothed  with  discre- 
tion which  they  have  exercised  under 
section  1446,  post,  since  its  adoption.  Amend- 
ment to  this  section  (section  1206)  Is  limi- 
tation upon  power  of  superior  courts,  which 
alone  have  Jurisdiction  of  misdemeanors — 
with  one  or  two  exceptions — for  which 
punishment  may  be  g:reater  than  six 
months'  Imprisonment  or  five  hundred  dol- 
lars' fine,  or  both. — ^In  re  Mulholland,  97 
Cal.  627,  628,  32  Pac.  668. 


7.  Same  —  Same  —  Po^prer  of  fastice  of 
peace  to  Impose  Imprisonment. — ^Where  de- 
fendant has  been  convicted  of  misde- 
meanor, punishable  by  fine  only,  power  of 
Justice  of  the  peace  to  impose  imprison- 
ment on  defendant  is  dependent  upon  non- 
payment of  fine;  such  power  is  derived 
from  section  1446,  post,  and  Judg:ment  must 
contain  elements  therein  prescribed.  Judg- 
ment under  that  section  is  different  from 
Judg:ment  under  above  section. — Ez  parte 
Baldwin,  60  Cal.  432,  434,  436. 

&     Same — Same — Validity  of  Judgment.— 

Above  section  relates  to  satisfaction  of 
Judgments  in  superior  courts  imposing:  fine 
only,  and  section  1446,  post,  relates  to  sat- 
isfaction of  such  fines  imposed  by  Judg- 
ments in  Justices'  or  police  courts.  Both 
provide  for  payment  of  such  fines  by  im- 
prisonment at  rate  of  one  day's  imprison- 
ment for  every  two  dollars  of  fine.  Any 
Judgment  for  fine  only,  substantially  con- 
forming to  provisions  of  these  sections, 
would  be  valid  and  sufilclent,  and  person 
held  in  custody  under  It  would  be  entitled 
to  specific  credit,  and  at  any  time  would 
be  entitled  to  discharge  upon  paying  sum 
remaining  due. — Ex  parte  Harrison,  63  Cal. 
299,  300. 

As  to  application  of  section  concerning 
contempts,  see  par.  12,  this  note. 

As  to  construction  of  section  with  re- 
spect to  aramluK,  see  pars.  14-16,  this  note. 

As  to  when  provision  of  Judscment  to 
enforce  payment  of  fine  by  ImprlHonment 
In  Invalid,  see  pars.   38-40,   this  note. 
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0.  Con  tempt— Alternative  for  flae. — Im- 
material that  alternative  for  fine.  In  judg- 
ment for  contempt.  Is  imprisonment  until 
fine  be  '*paid"  instead  of  "satisfled."— Ex 
parte  Krouse,  148  Cal.  232,  238,  82  Pac.  1043. 

10.  Saaic -— Coats  —  H'kolc  JadiraicBt  not 
v«ild,  ^hen. — Judgrment  for  contempt,  order- 
ing as  punishment  therefor  that  person 
who  committed  such  contempt  be  fined  "in 
the  sum  of  five  hundred  dollars,  and  that 
in  default  of  payment  of  said  fine  he  be 
imprisoned  in  county  Jail,  etc.,  until  said 
fine  is  paid,  such  imprisonment  not  to 
exceed  one  day  for  each  and  every  dollar 
of  said  fine  [now  one  day  for  every  two 
dollars  of  fine]  that  shall. so  remain  un- 
paid." and  which  judgement 'further  orders 
chat  cost  be  recovered  of  one  who  com- 
mitted such  contempt,  such  Judgment,  so 
far  as  it  provides  for  Imprisonment,  con- 
forms to  this  section,  and  is  valid.  Whole 
judgment  Is  not  void  because  it  attempts 
to  give  costs  against  one  who  committed 
such  contempt,  or  because  it  does  not 
specify  amount  of  such  costs,  where  it  does 
not  provide  for  imprisonment  in  default  of 
payment  of  costs. — Ex  parte  Henshaw,  78 
Cal.  486,  494,  496,  15  Pac.  110. 

11.  Same— No  po^er  to  direct  tkat  per- 
son bo  put  at  kard  labor. — Court  has  no 
power,  after  committing  person  for  con- 
tempt, to  direct  that  he  be  put  at  hard 
labor.  Power  to  provide  for  working  of 
prisoners  must  be  confined  to  such  pris- 
oners as  are  consigned  to  county  jail  as 
punishment;  the  power  does  not  apply  to 
cases  where  punishment  Inflicted  is  a  fine, 
and  imprisonment  a  means  adopted  for  its 
collection. — In  re  Fil  Ki,  80  Cal.  201,  204, 
22  Pac.  146. 

12.  Same  —  Section  does  not  apply  to 
eaaea  of« — ^Above  section,  as  amended  in 
1891,  does  not  apply  to  cases  of  contempt. 
Power  to  punish  for  contempt  of  court,  and 
its  limitations,  are  prescribed  in  Code  of 
Civil  Procedure,  sections  1209  et  seq. — Ez 
parte  Abbott,  94  Cal.  333,  334,  29  Pac.  622. 

See  Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.), 
f §  1209  et  seq.  and  notes. 

18.  Extent  of  pnntokmen t— -Not  limited 
to  ^vkat  maxInMim  period. — It  Is  clearly  ex- 
pressed in  above  section  that  where  judg- 
ment Is  for  fine  only,  it  may  also  direct  that 
defendant  be  imprisoned  until  fine  is  sat- 
isfied, specifying  extent  of  imprisonment, 
which  must  no^  exceed  one  day  for  every 
dollar  of  the  fine  (now  one  day  for  every 
two  dollars  of  the  fine).  There  is  nothing 
here,  or  elsewhere  in  statute,  to  limit  ex- 
tent of  such  Imprisonment  to  maximum  of 
period  which  might  have  been  imposed  if 
imprisonment  alone  had  been  adopted  as 
means  of  punishment;  and  properly  so,  for, 
so  far  as  law  is  concerned,  defendant  may 
avoid  imprisonment  entirely,  or  secure  his 
discharge  at  any  time,  by  payment  of  fine, 
or  such  part  of  it  as  remains  due  after 
deducting  specified  per  diem  for  number  of 
days  h©  may  have  remained  in  prison. — 
Ex  parte  Casey,  85  Cal.  36,  38,  24  Pac.  599 


14.  Gam  lair  —  Conntmctlon  of  aeetlon 
witk  section  830,  ante. — This  section  can 
have  no  application  to  Judgments  rendered 
upon  conviction  under  section  330,  ante, 
concerning  gaming. — KX  parte  Harrison,  63 
Cal.  299,  800,  801  (McKlnstry,  J.,  dls.  op.)- 

IB.     Same  —  DoTetaillns     not     allowed. — 

This  section  can  not  be  dovetailed  into 
section  330,  ante,  concerning  gaming,  so 
that  two  together  may  be  read  as  defining 
punishment  applicable  to  crime  named,  in 
section  830,  ante  (dis.  op.  McKinstry,  J.). — 
Ex  parte  Harrison,  63  Cal.  299,  300,  801. 

16.  Same     Jndgment,    w^ken    not    void. — 

Judgment  upon  conviction  for  violating 
section  880,  ante,  in  keeping  a  tan  game, 
is  not  void,  merely  because  it  conforms  tQ 
this  section  and  section  1446,  post,  or  either 
of  them,  so  long  as  fine  imposed  is  within 
minimum  and  maximum  limits  prescribed 
by  section  880. — Ex  parte  Sing  Ah  Tong,  84 
Cal.  165,  166.  24  Pac.  181. 

As  to  pnnlskmeat  for  ffamlniTt  >de>  ante, 
i  380  and   note. 

17.  Imprisonment  In  state  prison  — Can 
be  for  felony  only. — Imprisonment  in  state 
prison  is  provided  as  part  of  punishment 
only  in  case  of  commission  of  felony. — Ex 
parte  Arras,  78  Cal.  804,  306,  20  Pac.  688. 

See,  ante,  i  16  and  note. 

15.  Same  — Not'  allowable  for  eollectlnc 
Une. — Where  prisoner  is  sentenced  to  state 
prison  for  felony,  for  five  years,  and,  in 
addition  thereto,  a  fine  is  imposed,  court 
can  not  provide  for  his  imprisonment  In 
state  prison  for  collection  of  fine  imposed. 
— Ex  parte  Wadleigh,  82  Cal.  518,  520,  23 
Pac.  190. 


10.  Same  —  Sentence  to,  for  collect  Inir 
line.  Is  void. — Prisoner  can  not  be  held  and 
imprisoned  in  state  prison  at  hard  labor 
.solely  for  purpose  of  collecting  fine,  for 
so  much  of  judgment  as  provides  for  im- 
prisonment in  state  prison  as  means  for 
enforcing  payment  of  fine  is  beyond  juris- 
diction of  court  to  impose,  and  void. — Ex 
parte  Arras,  78  Cal.  804,  807,  20  Pac.  683. 

ao.  Jvdgment  of  line  and  Imprisonment 
In  case  of  defanlt— Compliance  vrltk  stat- 
ate. — In  misdemeanor  case  before  justice 
of  the  peace-,  judgment  by  such  officer  that 
defendant  be  imprisoned  in  default  of  pay- 
ment of  fine,  or  in  other  words,  that  he  be 
imprisoned  in  case  fine  is  not  satisfied,  "not 
exceeding  three  hundred  days,"  is  compli- 
ance with  that  portion  of  this  section  which 
requires  specification  of  extent  of  impris- 
onment "not  to  exceed"  certain  limit.  Such 
judgment,  however  inartlflclally  drawn,  ac- 
cords with  statute.  Since  imprisonment 
may  on  any  day  be  brought  to  end  by  pay- 
ment of  fine,  it  is  manifest  that  statute  can 
only  mean  that  maximum  shall  be  specified 
or  named  with  certainty. — Ex  parte  Ellis, 
54  Cal.   204,  205. 

21.  Same  — Effect  of  payment. — ^Where 
defendant  has  been  convicted  of  violating 
county  ordinance,  and  sentenced  to  pay  fine 
of   thirty   dollars,   or   to   serve  fifteen   days 
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In  county  Jail,  such  Judgment  Is  not  void 
because  it  does  not.  in  terms,  provide  that 
it  may  be  satisfied  by  payment  of  so  much 
of  fine  as  is  not  satisfied  by  imprisonment 
at  rate  of  two  dollars  a  day.  Whenever  it 
is  made  to  appear  that  defendant  has  paid 
so  much  of  his  fine  as  remains  unsatisfied 
by  imprisonment  at  two  dollars  a  day,  he 
will  be  entitled  to  discharge. — Ex  parte 
Riley.  142  Cal.  124,  126,  75  Pac.  665. 

22.  Sainc«— Fine  enforceable  by  imprison- 
ment.— When  court  imposes  line,  with  al- 
ternative Imprisonment  until  fine  Is  paid, 
such  imprisonment  is  no  part  of  Judgment, 
for  statutory  power  of  punishment  is  ex- 
hausted when  fine  is  imposed.  Committal 
is  simply  means  of  collecting  fine. — In  re 
Sullivan,  3  Cal.  App.   193.   84  Pac.   781. 

23.  Same-— Imprisonment  In  state  prison. 

— When  court  sentences  defendant,  con- 
victed of  assault  with  deadly  weapon,  to 
pay  fine  or  be  imprisoned  in  state  prison 
at  rate  of  two  dollars  per  day,  latter  part 
of  Judgment  imposing  imprisonment  in 
state  prison  is  void. — In  re  Sullivan,  8 
Cal.    App.   198,    84   Pac.   781. 

24.  SanM-— In  valid,  when. — Judgment  In 
criminal  case  which,  after  assessing 
amount  of  fine  imposed,  should  also  direct 
that  defendant  be  imprisoned  until  fine  be 
satisfied,  and  specify  extent  of  imprison- 
ment by  fixing  term  not  exceeding  limit 
prescribed  by  statute,  would  be  sufficient 
in  form,  and  valid,  because  it  would  com- 
ply with  this  section. — Ex  parte  Henshaw, 
73  Cal.  486,  496,  16  Pac.  110. 

25.  Same  —  Modlflcation    of    Jvdsment. — 

After  sentencing  defendant  to  pay  fine, 
with  void  order  of  imprisonment  in  county 
Jail  until  fine  is  paid,  court  has  no  power, 
five  days  afterward,  to  modify  Judgment  by 
providing  imprisonment  in  county  Jail. — In 
re  Sullivan,  3  Cal.  App.  193,  84  Pac.  781. 

26.  Same«— Power  of  Jvatlee  In  ease  of 
misdemeanor. — In  misdemeanor  case  Justice 
of  peace  may  fine  defendant  three  hundred 
dollars,  adjudging  that  In  default  of  pay- 
ment of  such  fine  he  be  imprisoned  in 
county  Jail  not  exceeding  three  hun>dred 
days. — Ex  parte  Ellis,  54  Cal.   204,   205. 

2T.  Same— Privileare— Commitment  as  in- 
cident to  Jndsmient. — Judgment  of  fine  is 
enforceable  by  commitment,  under  criminal 
law,  and  person  against  whom  such  Judg- 
ment has  been  pronounced  has  privilege, 
under  law,  of  paying  it  either  by  money 
or  by  Imprisonment.  If  he  pays  In  money, 
there  can  be  no  commitment;  if  he  refuses 
to  pay  In  that  way,  commitment  follows, 
as  incident  to  Judgment,  until  Judgment  has 
been  complied  with  according  to  law. — 
Matter  of  Tyler,  64  Cal.  484,  438,  1  Pac.  884. 

2R.  Same-— Fine  and  Imprisonment— Al- 
ternative of  Imprisonment  if  line  not  paid 
—Void  when  the  result  would  be  to  cause 
the  Imprisonment  of  the  convict  for  a 
longer  term  than  the  maximum  Imprison- 
ment provided  for  the  offense. — People  v. 
Pera,   3C  Cal.   App.   306,   171   Pac.   1097,   dis- 


cussing and  following  the  doctrine  in  Peo- 
ple V.  Brown,  113  Cal.  35,  46  Pac.  181,  and 
People  V.  Kerr,  16  Cal.  App.  273,  114  Pac. 
684. 

29.  Thus,  where  a  person  was  Informed 
against,  charged  with  the  offense  of  keeping 
a  place  of  public  resort  In  non-license  terri- 
tory for  the  purpose  of  sale  in  non-license 
territory,  in  violation  of  the  Willie  local 
option  law  (1  Hennlng's  Gen.  Laws,  3d  ed.. 
p.  1186),  of  alcoholic  liquor,  and  being 
adjudged  guilty  by  the  Jury,  was  sen- 
tenced to  serVe  one  month  in  prison  and 
to  pay  a  fine  of  six  hundred  dollars,  and  in 
default  of  the  payment  of  the  fine  to  be 
imprisoned  In  the  county  Jail  until  the  fine 
was  paid  at  the  rate  of  two  dollars  a  day, 
the  alternative  part  of  the  sentence  re- 
specting the  fine  was  held  to  be  void  for 
the  reason  that  it  called  for  the  imprison- 
ment of  the  convicted  person  for  a  longer 
time  that  the  maximum  Imprisonment  pro- 
vided for  In  section  19  of  the  Willie  local 
option  law. — People  t.  Pera,  36  Cal.  App. 
306,  171   Pac.   1097. 

30.  When  Information  charged  trans- 
portation of  Intoxicating  liquors  across  the 
county  In  violation  of  a  county  ordinance, 
and  upon  conviction,  the  defendant  was 
sentenced  to  be  imprisoned  and  also  fined, 
with  an  alternative  sentence  the  defendant 
was  to  be  held  in  prison  until  the  fine  was 
paid,  the  court  held  that  the  latter  portion 
of  the  Judgment  was  erroneous,  the  above 
section  not  applying  to  a  case  where  the 
Judgment  of  sentence  provided  for  both 
imprisonment  and  also  a  fine. — People  v. 
Velarde,  —  Cal.  App.  — ,  188  Pac,  59. 

Fine    may    be    added    to    Imprisonment. — 

6ee,  ante,  9  672  and  note;  post,  S  1446  and 
note. 

Rlffht    to    tmpriaoa    nntll    line    in    paid. — 

See  note,  12  Am.  St.  Rep.  202-204. 

SI.  Jvdirment  of  Imprlaonaaent  and  Jvds:- 
ment    of    line— Coastmction    of    section. — It 

is  fair  construction  of  words  used  in  this 
section,  "Judgment  that  defendant  pay  a 
fine" — construing  It  as  penal  statute — to 
hold  that  they  constitute  distinct  descrip- 
tion or  definition  of  certain  kind  of  Judg- 
ment, viz..  Judgment  to  "pay  a  fine,"  that 
is.  Judgment  which  Imposes  fine  alone,  and 
not  one  which,  in  addition  to  definite  term 
of  imprisonment,  also  Imposes  fine.  Such 
construction  would  bring  section  In  har- 
mony with  all  other  sections  of  code  on  the 
subject,  and  with  evident  purpose  of  leg- 
islature. When  legislature  says  that  Im- 
prisonment In  punishment  of  certain  of- 
fense shall  not  exceed  a  certain  term.  It 
ought  not  to  be  held  that  court  can  Im- 
prison one  beyond  that  time,  unless  such 
holding  be  imperative.  Under  construc- 
tion herein  Intimated,  court  could  imprison 
defendant  for  minimum  term  prescribed  by 
law,  and  could,  in  addition.  If  It  thought 
proper.  Impose  fine  to  be  collected,  If  pos- 
sible, by  execution;  but  It  could  not,  under 
!?uise  of  fine,  extend  maximum  term  of  im- 
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prlsonment    almost    Indefinitely. — Ex    parte 
Wadlelsh.   82  Cal.    618,   522.   23   Pac.    190. 

• 

32.  Saote  — Fine  not  enforceable  by  Im- 
prlMoament. — This  section  only  applies 
where  there  is  no  direct  and  express  judg- 
ment of  imprisonment;  that  is.  if  there  is 
judgrment  of  imprisonment  coupled  with 
Judgment  of  flne,  fine  is  not  enforceable  by 
imprisonment. — People    v.    Brown.    113    Cal. 

35.  37.  45  Pac.  181. 

83.  This  section  Is  not  limited  to  cases 
of  flne  only,  but  applies  to  cases  of  flne, 
whether  flne  be  coupled  with  sentence  of 
imprisonment,  or  whether  flne  stand  alone 
as  only  punishment. — People  v.  Rigrhettl. 
66  Cal.  184,  4  Pac.   1163,   1185,  1186. 

34.  Same— -Wkere  Jadsment  of  Imprliioa- 
ment  hnii  been  rendered,  and  also  Judgrment 
of  flne.  there  can  be  no  imprisonment  to 
satisfy  flne. — People  v.  Brown,  113  Cal.   36, 

36,  45  Pac.  181. 

35.  This  section  Is  not  applicable  to  cases 
in  which  court  has  imposed  term  of  im-t 
prlsonment  and  also  flne.  Thus  after  con- 
viction for  conspiracy,  where  defendant 
has  been  sentenced  to  term  of  imprison- 
ment and  also  to  pay  flne.  there  can  be  no 
further  imprisonment,  under  this  section 
of  code,  for  non-payment  of  flne. — Ex  parte 
Rosenheim,  83  Cal.  388,  392,  23  Pac.  372. 

Enforcement  by  ezecvtioa   nnd   levy   and 

sale   of   property    as    in   civil    causes. — See. 
post,  fi  1214  and  note. 

Tbnt  Jadirment  la  void  where  anresn- 
tlon  of  •entencen  In  In  ezeens  of  maxlmnm 
linnliihment  allowed  by  law,  see.  ante, 
$  1202  and  note. 

36.  Power  to  vary  rate  mt  which  flne  may 
l»e  dlacharired. — If  legislature  deemed  it 
wise  to  allow  police  Judgre,  in  his  discre- 
tion, wholly  to  omit  alternative  of  impris- 
onment, there  seems  to  be  no  reason  to 
assume  unwllllnsrness  to  errant  him  similar 
discretionary  power  to  vary  rate  at  which 
flne  may  be  discharsed  by  that  means. 
That  such  power  has  been  conferred  oh 
superior  court,  by  express  terms  of  above 
section  is  conceded,  and  this  proves  that 
mere  fact  that  it  is  power  capable  of  abuse 
by   arbitrary    or   capricious   exercise    is   no 


proof  of  its  non-existence. — Ex  parte  Soto, 
88  Cal.  624.  627,  26  Pac  530. 

37.  Satisfaction  of  Jndjirment— Period  of 
absence  not  considered  time  spent  In  Jail. — 

If  person  sentenced  to  pay  flne,  and  to  be 
imprisoned  until  such  flne  is  paid,  in  pro- 
portion of  one  day  for  every  dollar  of  fine, 
is  released  by  sheriff  without  authority, 
term  of  his  absence  can  not  be  considered 
as  spent  in  Jail  in  satisfaction  of  Judgrment. 
— ^Note  9  Am.  Cr.  Rep.  718. 

88.  Provision  of  Jndirment  — To  enforce 
payment  of  fine  by  Imprisonment  Is  Invalid, 
when  —  Aasanlt. — Where  person  was  con- 
victed of  simple  assault,  maximum  of  im- 
prisonment for  said  offense  being:  for  period 
"not  exceeding:  three  months"  (§  241.  ante), 
but  flne  is  imposed  in  addition  to  imprison- 
ment, such  person  is  entitled  to  dischargee 
after  such  maximum  term  of  imprisonment 
has  expired. — Ex  parte  Erdmann,  88  Cal. 
679,  580,  26  Pac.  872. 

39.  Sanftc— -Assault   with    deadly   wreapon. 

— Where  defendant  has  been  convicted  of 
assault  with  deadly  weapon,  and  judgement 
of  court  is  that  he  is  to  be  imprisoned  for 
two  years,  and  in  addition  thereto  pay  flne. 
and  to  be  imprisoned  until  flne  is  paid  at 
speclfled  rate,  that  portion  of  judgment 
which  provides  for  imprisonment  as  means 
of  enforcing:  flne  is  Invalid,  but  that  portion 
of  sentence  which  provides  for  imprison- 
ment as  punishment  is  valid,  and  will  be 
enforced. — Ex  parte  Mitchell.  70  Cal.  1,  3. 
11  Pac.  488. 

40.  Same— Battery-— StrilcinK  ont  part  of 
Jndfrment. — Where  person  has  been  con- 
victed of  battery,  and  Judgment  is  entered 
that  he  be  confined  in  county  Jail  for 
period  of  thirty  days,  and  further  penalty 
of  two  hundred  dollars'  flne  is  imposed, 
with  usual  alternative  of  imprisonment  in 
county  jail  until  such  flne  is  paid,  at  specl- 
fled rate  per  day,  and  such  judg:ment  also 
contains  further  provision  for  enforcing 
flne  by  further  imprisonment  in  case  money 
is  not  paid,  judg:ment  is  void  as  to  latter 
provision,  which  will  be  stricken  out,  leav- 
ing: remainder  of  judg:ment  to  stand. — 
Lowrey  v.  Hog:ue,  86  Cal.  600,  601,  603,  24 
Pac.   996. 


§  1206.    JXTDGMENT  TO  PAY  FINE  CONSTITUTES  A  LIEN.    A  judg- 

ment  that  a  defendant  pay  a  fine  with  or  without  the  alternative  of  impris- 

onment  constitutes  a  lien  in  like  manner  as  a  judgment  for  money  rendered  in 

a  civil  action. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  461  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  263;  amended  by  Code  Commis- 
sion, Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  491,  act  held 
unconstitutional,  see  history,  S  5  ante;  amendment  re-enacted 
March  22,  1905,  Stats,  and  Amdts.  1905,  p.  764. 


FINE  IS  LIEN. 

1.  Constmction  of  section. 

2.  Same — ^With  other  sections. 

3.  Fine  with  alternative  sentence  of  imprison- 

ment. 


1.  ConatmettoB  of  sectloii.— B*air  con- 
struction of  ahove  section  is,  that.  If  judg- 
ment be  for  flne  without  alternative  of 
imprisonment,  it  constitutes  lien  upon  de- 
fendant's realty,  and  this  construction  tfl 
equally  sound  whether  Judgrment  be  one  of 
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imprisonment  and  fine,  or  one  simply  of 
fine  not  coupled  with  judgrment  of  imprison- 
ment.— People  V.  Brown,  113  Cal,  36,  87, 
46   Pac.   181. 

2.  Same-— WItk  other  iiectlons.  —  Above 
section  and  section  1214,  post,  apply 
equally,  whether  Judgrment  be  one  of  fine 
coupled  with  Judgrment  of  imprisonment, 
or  whether  it  be  simply  Judgment  of 
fine  without  Judgrment  of  Imprisonment.  By 
this  construction,  words,  "if  the  Judgrment 
is  for  fine  alone,"  refer  to  a  case  where 
there  is  no  alternative  imprisonment  to  en- 
force fine,  and  not  to  case  where  there  is 
Judgment  of  imprisonment  coupled  with 
fine.  By  adopting:  this  construction,  sec- 
tion 1205,  ante,  and  section  1214,  post,  be- 
come a  harmonious  whole,  and  for  every 
contingency     contemplated     by     legislative 


mind,  provision  is  made. — People  t.  Brown, 
113  Cal.  36,  37,  38,  46  Pac.  181.  See  Rob- 
erts V.  Howells,  22  Utah  389,  394,  62  Pac. 
892  (discharging  on  writ  of  habeas  corpus 
on  imprisonment  for  non-payment  of  fine). 

8.  PlBC  y/vlth  alternative  eeateaee  of  Im- 
prtiioameat  until  paid  at  the  rate  of  two 
dollars  a  day,  as  provided  in  section  1206, 
ante,  for  a  violation  of  the  Willie  Ix>cal 
Option  Law  (1  Hennlng's  Oen.  Laws  (3d 
ed.),  p.  1186),  which  is  void  in  so  far  as 
it  calls  for  a  period  of  imprisonment  In 
excess  of  the  maximum  fixed  by  section  19 
of  that  law,  is  a  lien  upon  the  property  of 
the  defendant  under  the  provisions  of  the 
above  section. — People  v.  Pera,  36  Cal.  App. 
307,  171  Pac.  1097,  following  doctrine  in 
People  V.  Brown,  113  Cal.  36,  46  Pac  181. 


§  1207.  ENTRY  OF  JUDGMENT.  When  judgment  upon  a  conviction  is 
rendered,  the  clerk  must  enter  the  same  in  the  minutes,  stating  briefly  the 
offense  for  which  the  conviction  was  had,  and  the  fact  of  a  prior  conviction, 
if  any,  and  must,  within  five  days,  annex  together  and  file  the  following  papers, 
which  constitute  a  record  of  the  action : 

1.  The  indictment  or  information,  and  a  copy  of  the  minutes  of  the  plea  or 
demurrer ; 

2.  A  copy  of  the  minutes  of  the  trial ; 

3.  The  written  instructions  given,  modified,  or  refused,  with  the  indorse- 
ments thereon,  and  the  certified  transcript  of  the  charge  of  the  court ;  and 

4.  A  copy  of  the  judgment. 

History:  Enacted  February  14,  1872,  re-enactment  of  §462  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  263,  with  addition  of  par.  8  of 
original  code  section;  amended  March  30,  1874,  Code  Amdts.  1873-4, 
p.  449;  April  9,  1880,  Code  Amdts.  1880  (Pen.  C.  pt),  p.  26;  by  Code 
Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  491,  act 
held  unconstitutional,  see  history,  §  5  ante;  amendment  re-enacted 
March  22,  1905,  Stats,  and  Amdts.  1905,  p.  764. 


ENTRY  OF  JUDGMENT. 

1.  ArraignmeDt — Becord    should    show — 

Presumption. 

2.  Construction  of  section — Direction  of 

mode  of  entering .  judgment. 

3.  Same — Exceptions,  bill  of,  as  portion 

of  record. 

4.  Same — Judgment-roll  includes  what. 

5.  Same — No  record  except  upon  convic- 

tion. 

6.  Same — ^Prescribes  what  judgment  must 

be. 

7.  Same — Proceedings  before   magistrate 

not  to  be  annexed  to  roll. 

8.  Same — Record  of  action. 

9.  Same — Same — Minutes  of  trial. 

10.  Same — Same — Several  papers  specified 

are  record,  when. 

11.  Same — Sheriff's  return  upon  venire. 

12.  Same — What  affidavits  are  no  part  of 

judgment-roll. 
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13.  Conviction  for  one  offense — Judgment 

for  another — Effect  of. 

14.  Correction    of   mistakes  —  Amendment 

nunc  pro  tune. 

15.  Same — ^By    appropriate    proceeding — 

Presumption. 

16.  Same — ^Date  in  entry  of  judgment. 

17.  Same — Defective    minute     entry — Ex- 

trinsic proof. 

18.  Same  —  Duty    of   court  —  Stereotyped 

form  of  judgment. 

19.  Same — In  the  allocution. 

20.  Same — Notice — When  required. 

21.  Same — Power   of   court  to   order  not 

lost  by  lapse  of  time. 

22.  Same — To   conform   to  true  state   of 

facts. 

23.  Duration,  not  commencement,  of  term 

to  be  stated. 

24.  Entry  of  judgment — Contents  of  one 

specified  paper  need  not  be  repeated 
in  another. 
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25.  Same — Effect   of    omissions    in   judg- 

ment. 

26.  Same — Entiy    in    minutes,    errors    or 

omissions  in^  how  reviewed. 

27.  Same  —  Failure   of  —  Nunc  pro   tune 

order. 

28.  Same  —  Failure    to 

when  immateriaL 

29.  Same — ^Ib  erroneous  when,  though  not 

void. 

30.  Same  —  Judgment    need     not    repeat 

what  preceding  papers  contain. 

SI.  Same — Need  not  recite  facts  contained 
in  other  papers  constituting  record. 

32.  Same — Need  not  repeat  other  entries 

in  record  papers. 

33.  Same — Result  of,  when  defective. 

34.  Same — Should    show    cause,    if    any, 

against   pronouncing   judgment. 

35.  Same — Though  defective,  does  not  en- 

title defendant  to  discharge. 

36.  Same — To  commence  at  expiration  of 

sentence  in  another  ease  is  proper. 

37.  Habeas  corpus — Court  may  go  beyond 

' '  judgment-roll. ' ' 

38.  Instructions — Construction  of  Criminal 

Practice  Act. 

39.  Same — Could  not  be  regarded  as  part 

of  record,  when. 

40.  Same — Legal  presumption — Burden  on 

defendant. 

41.  Same — Necessity    of    indorsement    by 

court  or  judge. 

42.  Same — Requirements    of    section. 

43.  Same — Showing  required  of  defendant. 

44.  Same — Useless    repetition — Suggestion 

by  supreme  court. 

45.  Same — Same — Surplusage,  and  its  re- 

sults. 

46.  Judgment  reciting  matters  not  true— 

Should  not  be  allowed  to  stand. 

47,48.  Judgment  ought  to  show  what. 

49.  Minutes  must  be  considered  as  found 

in    transcript  —  What    presumption 
can  not  be  indulged. 

50.  No  form  of  judgment  prescribed. 

51.  Objections,    how   met    by    recitals    in 

judgment. 

52.  Previous  conviction — Accuracy  in  des- 

ignation of  offense,  when  required. 

53.  Same — Effect  of  absence  of  recital,  as 

to. 

54.  Same — Effect  of  clerk's  failure  to  ob- 

serve provisions  of  section. 

55.  Same — Judgment  is  regular,  when. 

56.  Same — No  defect  exists  in  judgment- 

roll,  when. 

57.  Same  —  Statement    in    record    as    to, 

though    judgment    is    silent  —  Pre- 
sumption. 

58.  Same — W^at  authorizes  imprisonment. 


59.  Record  is  not  defective  in  matter  of 

substance,  when. 

60.  Statement    of   offense  —  Distinguished 

from  judgment. 

61.  Same — Is  part  of  judgment — Effect  of 

statement  as  to  one  offense  and  con- 
viction for  another. 

62.  Sufficiency  of  judgment — In  form. 

63.  Same — Recital  of  offense  of  gaming  at 

tan. 

64.  Same — ^Reference  to  offense  as  that  of 

"seduction.'^ 

65.  Same — Statement   of   crime   of   which 

defendant   was   convicted,   and   sen- 
tence of  court. 

66.  Same — Statement    where    offense    was 

committed  not  required. 

67.  Same — ^Where   defendant   is   sentenceil 

for  crime  of  which  he  was  convicted. 

68.  Same — Where  it  fails  to  specify  term 

of  imprisonment. 

69.  Transcript  on  appeal — Should  contain 

copy  of  minutes,  etc. 

70.  What  entry  in  minutes  is  mere  recital, 

and  not  a  judgment. 

See,  also,  ante,   S  1191  and  note. 

1.  Arraljrnmeiit— Record  ahovld  aho^v— 
PreMamptloii.  —  In  order  to  determine 
whether  defendant  was  arraigned  and 
pleaded  to  indictment,  appellate  court  can 
look  only  to  record  before  it;  and  if  no 
evidence  of  fact  Is  there  found,  It  must  be 
assumed  that  there  was  no  arralf?nment 
or  plea. — People  v.  Gaines,  62  Cal.  479,  480. 

2.  ConntriicttoB  of  section— Direction  of 
mode  of  enterlnar  Judfrment. — Tliis  section 
directs  mode  in  which  Judgrment  is  entered. 
— People  v.  Brooks,  66  Cal.  295,  298,  4  Pac.  7. 

5.  Same— •Exceptlonii,  bill  of,  as  portion 
of  record. — Bill  of  exceptions,  prepared,  au- 
thenticated, and  filed  in  accordance  with 
Criminal  Practice  Act  of  1851  sections  433- 
438  (IS  1170-1176,  ante),  became  and  con- 
stituted portion  of  "record"  of  action  In 
criminal  cases. — People  ▼.  Trim,  37  Cal. 
274,  276. 

4.     Same  — JndKment- roll   Inclndea    ^hat. 

— Judg:ment-roIl,  or  what  Is  called  In  this 
section  "a  record  of  the  action,"  include.9 
only  indictment  or  information,  copy  of 
minutes  of  plea  or  demurrer,  copy  of  min- 
utes of  trial,  instructions  griven  or  refused, 
and  copy  of  judgrment. — People  v.  Moore. 
103  Cal.  608.  610,  37  Pac.  610. 

6.  Same— No  record  except  upon  convic- 
tion.— There  does  not  seem  to  be  any  Judg:- 
ment-roll  or  record  in  criminal  case  ex- 
cept upon  conviction.  It  is  by  virtue  of  this 
section  only,  makingr  minutes  of  court  part 
of  Judgrment-roll,  that  minutes  gret  into  and 
become  part  of  record  on  appeal. — People 
V.  Lon?,  121  Cal.  494,  63  Pac.  1097. 

6.  Same  -—  Prescribes  wkat  Jvdirment 
mvat  be. — This  section  prescribes  what 
judfcment  must  be.  It  is  required  co  state 
offense   of  which  defendant  has   been   con- 
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victed,  and  punishment  imposed  or  ad- 
judged by  court. — Ex  parte  Dobson,  31  Cal. 
497,   499. 

7.  Same— •Proceedlnsa  before  maiplatrate 
not  to  be  annexed  to  roll. — This  section 
does  not  require  proceedings  before  com- 
mitting magistrate  to  be  inserted  in  record, 
nor  does  it  permit  such  proceedings  to  be 
annexed  to  roll. — People  v.  Shubrick,  57 
Cal.  565. 

8.  Samc^-Record  of  action. — "Judgment- 
roll"  which  clerk  of  superior  court  is  di- 
rected by  this  section  to  make  up  and 
file  is  styled  "a  record  of  the  action." — Peo- 
ple V.  Shubrick,  57  CaL   565. 

9.  Same — Same — Minntes  of  trial. — This 
section  provides  that  copy  of  minutes  of 
trial  shall  constitute  part  of  Judgment-roll. 
— People  V.  Gaines,  52  Cal.  479,  480;  People 
V.  Taylor,  59  Cal.  640,  651. 

10.  Same— Same— Several  papem  ap«ci- 
lled,  when  annexed  together  and  filed  as 
prescribed,  are  expressly  declared  to  be 
record  of  action,  and  that  is  record  which 
would   have   to    be   produced    in   support   of 

'plea  of  former  conviction. — Matter  of  Ring, 
28  Cal.  247,  252. 

11.  Same  —  SkerllTs   return    upon    Tenire 

for  trial  jury  is  not  part  of  judgment-roll, 
and  constitutes  no  part  of  record  upon  ap- 
peal from  Judgment,  when  not  incorporated 
in  bill  of  exceptions. — People  v.  O'Brien,  88 
Cal.  483,  487,  26  Pac.  362. 

12.  Same-^liVliat  aflldavlt«  are  no  part 
of  Indirment-roll. — Affidavits  presented  on 
motion  for  new  trial,  and  minutes  of  pro- 
ceedings had  on  such  motion,  constitute  no 
part  of  judgment-roll,  and  clerk  can  not 
make  them  part  thereof.  They  should  ap- 
pear only  in  bill  of  exceptions. — People  v. 
Sing  Yow,   145   Cal.   1,   10,  78   Pac.   235. 

As  to  construction  of  section  Kvlth  re- 
spect to  Instructions,  see  pars.  38-45,  this 
note. 

13.  Conviction  for  one  offense  —  Judg- 
ment for  another  —  Effect  of. — Where  an 
information  charged  embezzlement,  if  it 
charged  any  offense,  and  verdict  was  guilty 
as  charged,  but  judgment  was  for  grand 
larceny,  not  being  crime  of  which  defend- 
ant was  convicted,  such  judgment  should 
be  reversed,  with  directions  to  lower  court 
to  render  appropriate  Judgment. — People  v. 
Johnson,   71  Cal.   384,   386,   392,    12   Pac.   261. 

Effect  of  statement  as  to  one  offense  and 
conviction  for  another. — See  par.  61,  this 
note. 

14.  Correction  of  mistakes— Amendment 
nuoc  pro  tunc — Court  may  direct  its  rec- 
ords to  be  amended  nunc  pro  tunc,  so  as 
to  conform  to  true  state  of  facts,  though 
pending  appeal. — People  v.  McNulty,  93  Cal. 
427,  444,  26  Pac.  597,  29  Id.  61. 

15.  Same— By  appropriate  proceedlnfr— 
Presumption. — In  absence  of  any  showing 
to  contrary,  it  must  be  presumed  that  min- 
utes of  clerk  were  correctly  kept;  but  if 
they    were    not,    they    could    only    be    cor- 


rected, if  at  all,  by  some  appropriate  pro- 
ceeding in  court  below. — People  v.  Gaines, 
52  Cal.  479.  480. 

16.  '  Sanae     Date  in  entry  of  Judgment. — 

Court  has  power  to  make  its  record  spealc 
truth,  and  this  power  is  not  suspended  by 
appeal.  It  may  therefore  direct  its  clerlt 
to  correct  error  as  to  date  In  entry  of 
judgment,  which  is  evidently  clerical  mis- 
take, and  which  in  no  way  prejudices  de- 
fendant in  any  substantial  right. — People 
V.    Murback,    64    Cal.    369,    370,    30    Pac.    608. 


17.  Same«— Defective  minute  entry — Ex- 
trinsic proof. — Where  clerk  makes  defective 
minute  entry  of  judgment  for  imprison- 
ment in  state  prison,  and  record  affords 
satisfactory  evidence  of  what  was  intended, 
court  may  direct  minute  entry  to  be 
amended  in  accordance  with  facts.  It  is 
not  necessary  to  justify  such  correction 
that  there  must  be  proof  outside  of  and 
extrinsic  to  such  entry  sought  to  be  cor- 
rected, except  where  recollection  of  judge 
can  not  be  invoked,  and  contents  of  entry 
do  not  afford  satisfactory  evidence  of  mis- 
tnke  and  of  order  made  or  judgment  ren- 
dered.— People  V.  Ward,  141  Cal.  628,  631. 
75  Pac.  306. 

18.  Same  — Duty  of  court  —  Stereo  typed 
form  of  Judgment.  —  If  sentence  is  pro- 
nounced without  substantial  compliance 
with  requirements  of  section  1200,  ante,  but 
clerk  enters  full  compliance,  court  ha.s 
power  to  correct  Its  minutes  upon  proper 
application,  and  it  ought  to  do  so,  more 
especially  because  mistake  can  be  easily 
and  speedily  corrected  by  simply  dating 
said  judgment  as  entered  and  then  pro- 
ceeding regularly  in  arraignment  of  de- 
fendant, who,  if  he  shows  no  good  cause 
why  judgment  should  not  be  pronounced, 
may  be  duly  and  properly  sentenced. — 
People  V.  Walker,  182  Cal.  137,  141,  64  Pac. 
133. 

10.  Sam»— In  the  allocution. — ^Prelimin- 
ary statements  required  by  court  before 
pronouncing  judgment  are  no  part  of 
judgment  pronounced,  and  mistake  made  by 
clerk  in  entry  of  such  statement  on  min- 
utes of  court  will  not  Invalidate  judgment. 
Mistake  Is  one  which  may  be  corrected  at 
any  time  while  record  of  case  is  subject  to 
physical  control  of  court. — People  v.  Mur- 
back, 64  Cal.  369,  372,  SO  Pac.  608. 

20.  Same  — -  Notice  —  When  required. — 

Where  clerical  error  has  occurred,  of  which 
record  affords  evidence,  court  may  at  any 
time,  on  its  own  motion,  or  on  motion  of 
interested  party,  with  or  without  notice, 
amend  Judgment.  But  where  inspection  of 
record  does  not  show  error,  and  resort 
must  be  had  to  evidence  aliunde,  courts 
will  require  notice  to  be  given  of  motion 
to  amend  judgment  to  parties  affected 
thereby. — People  v.  O'Brien,  4  Cal.  App. 
723,   89  Pac.   438. 

21.  Same— Power  of  court  to  order,  not 
lost  by  lapse  of  time. — Power  of  court  to 
make   corrections    of   defective    minute    en- 
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tries  of  judgrments  Is  not  lost  by  mere  lapse 
of  time,  and  in  this  respect  rule  as  to  effect 
of  adjournment  of  term  has  become  obso- 
lete.— People  ▼.  Ward,  141  Cal.  628,  681,  76 
Pac.  806. 

22.  Saiae  To  eonform  to  true  state  of 
facto. — If  defendant,  when  arraigned  for 
sentence,  is  informed  by  court  of  indict- 
ment found  agrainst  him  for  crime  of  mur- 
der committed  In  1888,  which  entry  does 
not  express  the  fact,  but,  after  discovering: 
mistake,  court,  upon  notice  to  defendant 
and  his  counsel,  orders  entry  to  be  cor- 
rected by  changingr  flgrures  "1883"  to  "1882," 
such  order  is  not  without  jurisdiction, 
thougrh  made  several  months  afterwards, 
and  pending:  appeal. — People  v.  Murback, 
64  Cal.  369,  372,  80  Pac.  608. 

2S.  Dvrattoa,  aot  commeBcement,  of 
teniB  to  be  atated. — If  Judgment  is  one  of 
imprisonment,  commencement  and  duration 
of  term  and  place  of  confinement  ougrht  to 
be  stated  with  certainty,  if  commencement 
is  stated  at  all;  otherwise  Judg:ment  may  be 
absolutely  void.  But  better  practice  is  not 
to  fix  commencement  of  term,  but  merely 
to  state  its  duration  and  place  of  confine- 
ment.— Ex  parte  Gibson,  81  Cal.  619,  626, 
91  Am.  Dec.  646. 

See,  post,  S  1216  and  note. 

24.  Entry  of  Jvdirinent— Contento  of  one 
specified  paper  need  not  be  repeated  In  an- 
otker. — Several  papers  specified  in  above 
section  enter  into  and  become  part  of  rec- 
ord, and  that  fact  must  not  be  lost  sigrht  of 
in  determining:  essentials  of  Judgrment  and 
what  it  should  contain,  for  where  several 
papers  are  thus  united  in  chronologrical 
order  and  made  one  in  legral  intent,  it  can 
not  be  claimed  that  contents  of  one  should 
be  repeated  in  another. — ^Matter  of  Ring, 
28  Cal.  247,  262. 

25.  Same— Elfeet  of  omissions  in  Jndir- 
ment. — Omission  of  some  thlng:8,  or  of  any 
them,  which  ougrht  reg:ularly  and  properly 
to  appear  in  entry  of  judg:ment.  will  not 
render  such  Judg:ment  erroneous,  much 
less  void. — Ex  parte  Qlbson,  81  Cal.  619, 
627,  91  Am.  Dec.  646. 

20.  Same— Entry  In  minutes,  errors  or 
omissions  ln»  how  reviewed. — Entry  in  min- 
utes in  criminal  cases,  made,  by  statute, 
part  of  record;  and  if  there  be  errors  of 
omissions  in  record  in  that  respect,  they 
are  examinable  only  on  appeal  or  upon 
writ  of  error. — Ex  parte  Murrary,  48  Cal. 
466,  467. 

27.  Same  —  Fallnre  of  — Nnne  pro  tune 
order. — Where  defendant  has  been  con- 
victed of  crime  of  murder,  but  Judgrment, 
throug-h  some  Inadvertency,  is  not  entered 
in  minutes  of  court,  and  appeal  is  taken, 
court  below,  upon  filing:  of  remittitur,  may 
properly  make  nunc  pro  tunc  order  direct- 
ing: Judgrment  to  be  entered  in  minutes  as 
of  date  of  its  rendition. — People  v.  Sing: 
Lum.  61  Cal.  638.  640. 

Same— -Failure    to     enter    allocution. 
Immaterial. — In     case     not     capital. 


omission  to  enter  of  record  allocution  or 
formal  address  of  Judg:e  to  prisoner  ask- 
ing him  why  sentence  should  not  be  pro- 
nounced, is  immaterial,  especially  where 
record  shows  that  he  was  present  during 
whole  trial,  and  at  rendition  of  Judg:ment. 
and  that  he  filed  his  motion  for  new  trial 
and  in  arrest  of  Judgment. — Jeffries  v. 
Commonwealth.  94  Mass.  (12  Allen)  146, 
163;  State  v.  Ball,  27  Mo.  324,  326. 

20.     Is  erroneous  when,  tkouffh  not  void. 

— Where  defendant  has  been  sentenced  to 
imprisonment  for  six  months  in  county  Jail, 
and  sentence  is  immediately  entered  in 
minute  or  memorandum  book,  kept  by 
clerk  of  court,  from  which  more  formal 
Judgment  was  afterwards  entered  on 
docket  of  court,  such  Judgrment  is  errone- 
ous, thougrh  not  void,  where  it  was  not 
entered  on  Judgment-docket  for  more  than 
twenty  days  after  minute  entered. — Ex 
parte  Raye.  63  Cal.  491,  492. 

80.  Same  •— Judgment  need  aot  repeat 
what  preeedlnjr  papers  eontnln.^ — Judgment 
need  not.  and  it  was  not  intended  that  it 
should,  repeat  anything  contained  in 
papers  which  preceded  It,  for,  in  view  of 
fact  that  they  go  into  record  and  msLke 
part  of  it.  such  repetition  would  be  idle 
and  serve  no  useful  purpose. — Matter  of 
Ring,  28  Cal.  247.  262. 

SI.  Same— -Need  not  reelte  facta  eon- 
tained  In  other  papers  eonstitutln^  reeord. 

— It  is  not  necessary  that  entry  of  Judg- 
ment on  minutes  should  recite  facts  con- 
tained in  other  papers  constituting  record 
in  action.  It  is  sufiUcIent  that  this  is  done 
subsequently,  in  performance  of  clerical 
duty  of  entering  Judgment  upon  docket. — 
Ex  parte  Raye,  63  Cal.  491,  492. 

82.  Same— Need  not  repeat  other  entries 
in  reeord  papers. — It  is  not  necessary  that 
entry  of  Judgment  in  minutes  should  re- 
peat entries  that  have  already  been  made 
in  previous  proceedings  in  case.  This  had 
already  become  part  of  record,  and  would 
obtain  no  greater  validity  by  being  second 
time  recited  In  minutes.— Ex  parte  Wil- 
liams. 89  Cal.  421.  426,  26  Pac.  887. 

88.     Same— Result    of,    when    defective. — 

Where  defendant  has  been  convicted*  and 
defective  Judgment  entered,  the  simple  re- 
sult is  that  Judgment  should  be  entered 
when  duly  rendered,  and  when  entered,  it 
will  dispose  of  question  of  defendant's  law- 
ful custody. — Ex  parte  Walker,  188  CaL  148. 
144,  64  Pac.  186. 

84.  Same  -—  Should  show  eauset  If  any, 
asainst  pronouncing  Judgment. — If  cause  is 
shown  why  Judgment  should  not  be  pro- 
nounced against  defendant,  entry  of  Judg- 
ment should  show  what  it  was,  and  what 
disposition  was  made  of  it  by  court,  and 
punishment  or  sentence  imposed  by  court 
should  be  stated  with  sufficient  certainty 
to  enable  officers  to  execute  It. — Ex  parte 
Qlbson.  31  Cal.  619.  626.  91  Am.  Dec.  646. 

35.  Same  — Thonarh  defective,  does  not 
entitle   defendant   to   discharge* — Defendant 
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who  has  been  convicted  of  crime  is  not  en- 
titled to  dischargee  by  reason  of  entry  of 
defective  Jude^ment,  but  sheriff  should  hold 
him.  and  proper  judgrment  should  be  en- 
tered»  and  custody  of  prisoner  be  disposed 
of  by  order  of  superior  court. — Ex  parte 
Walker,  182  Cal.  143,  144.  64  Pac,  135. 

S6^  Same  — To  comiiieiice  at  ezpimtlon 
of  aentence   In   another  case   la  proper. — In 

criminal  cases  it  is  proper  to  enter  Judg- 
ment of  Imprisonment  to  commence  at  ex- 
piration of  sentence  in  another  case. — Peo- 
ple V.  Forbes,  22  Cal.  135.  137. 

87.  Habeas  corpus  —  Court  may  mo  be- 
yond «<Jndarment-roH.»» — ^A  proceeding:  on 
habeas  corpus  Involves  a  collateral  attack 
upon  the  Judgrnient  in  a  criminal  case, 
where  the  prisoner  thus  seeks  his  release 
from  personal  restraint  after  Judgement  of 
conviction  and  sentence,  and  the  single 
question  reviewable  and  determinable 
therein  Is  one  of  Jurisdiction.  The  court 
to  which  the  application  is  made  is  gener- 
ally limited  to  the  Judgment-roll,  but  there 
are  exceptions  to  the  rule. 

"Some  of  the  exceptional  instances  In 
which  the  courts  will,  on  habeas  corpus, 
go  beyond  the  face  of  the  Judgment  to 
determine  whether  there  Is  a  want  of  Ju- 
risdiction to  hear  and  determine  the  pro- 
ceeding culminating  in  the  Judgment  so 
challenged  are  referred  to  in  Church  on 
Habeas  Corpus  (2d  ed.),  9S  151  and  170." — 
Ex  parte  Todd,  —  Cal.  App.  — ,  186  Pac.  790. 
See  In  Matter  of  Nielsen,  131  N.  S.  176,  83 
L.  ed.  118,  9  Sup.  Ct.  Rep.  672. 

88.  Inatmctlona-— Constmetlon  of  Crim- 
inal Practice  Act. — Both  provision  concern- 
ing written  charge  found  In  Criminal  Prac- 
tice Act  section  438  (§  1127,  ante)  and  that 
In  Criminal  Practice  Act  section  462  (this 
i  1207),  refer  to  written  charges  or  In- 
structions which  either  party  may  present 
and  request  to  be  given  in  accordance  with 
Criminal  Practice  Act  sections  400,  401 
(SS  1127,  1128.  ante),  not  to  charge  which 
court  may  give  upon  Its  own  motion.— 
People  V.  Hart.  44  Cal.  598,  599. 

89.  Same— Covld  not  be  regarded  as  part 
of  record*  when. — Item  In  transcript  pur- 
porting to  be  Instruction  asked  by  defend- 
ant, but  not  Indorsed  as  required  by  Crim- 
inal Practice  Act  section  438  (S  1176,  ante), 
could  not  be  regarded  as  part  of  record.— 
People  V.  Trim,  87  Cal.   274,  276. 

40b  Same  — Lei:al  presamptlon  —  Burden 
on  defendant. — Where  minutes  of  trial  dis- 
close that  oral  instructions  were  given  to 
Jury,  but  nothing  Is  found  In  record  show- 
ing that  they  were  not  taken  down  at  time 
by  phonographic  reporter,  legal  presump- 
tion is  that  they  were  taken  down,  and  it 
Is  for  defendant  to  overthrow  that  pre- 
sumption.— People  V.  Ludwig,  118  Cal.  828. 
329,  50  Pac.  426. 

41.  Same— IVcccRSlty  of  Indorsement  by 
court  or  Jvdffc. — As  charges  of  court  with 
"Indorsements  thereon"  form  part  of  rec- 
ord, so  charges  without  such  indorsements 


are  not  entitled  to  place  In  record,  and 
neither  action  of  reporter  nor  of  clerk  can 
make  them  such,  without  such  Indorsement 
by  court  or  Judge. — People  v,  January,  '<7 
Cal.  179,  182,  19  Pac.  258. 

42.     Same  —  Requl.'ements     of     section^ — 

This  section  requires  that  charges  "given 
or  refused"  which  are  inserted  on  "record" 
or  "roll"  shall  be  identified  and  authenti- 
cated by  "indorsement"  of  the  court. — Peo- 
ple V.  Flahave,  58  Cal.  249,  252. 

48.  Same-— SkowlniT  required  of  defend- 
ant.— When  defendant  in  criminal  case 
seeks  to  reverse  Judgment  because  proper 
instruction  "presented"  by  him  is  found  in 
Judgment-roll  marked  "refused,"  he  must 
either  show  that  it  was  not  given  else- 
where, or  he  must  have  given  people  op- 
portunity to  show  that  it  was.  Otherwise 
it  would  be  easy  matter  to  obtain  new 
trials  in  cases  in  which  no  errors  had 
actually  been  committed. — People  ▼.  Von, 
78  Cal.  1,  3,  20  Pac.  36. 

44.  Same  —  Useless  repetition  —  Svkk«>- 
tlon  by  supreme  conrt. — It  very  frequently 
happens  that  entire  charge  of  court — ^both 
that  which  court  has  given  of  its  own  mo- 
tion and  requests  to  charge — is  inserted 
in  record  twice,  once  as  part  of  Judgment- 
roll  under  this  section,  and  again  as  part 
of  defendant's  bill  of  exceptions;  and  su- 
preme court  suggests  that  if  charges  are 
once  properly  authenticated,  as  they  should 
be.  and  thus  become  part  of  Judgment-roll, 
there  is  no  more  propriety  in  setting  them 
out  again  at  large  In  bill  of  exceptions  than 
there  would  be  in  putting  the  Indictment 
or  Information,  minutes  of  plea  and  of 
trial,  and  Judgment  in  bill  of  exceptions. — 
People  V.  Cole,  127  Cal.  546,  547,  69  Pao. 
984. 

45.  Same  —  Same  —  Surplvsairef  and  Itn 
results. — When  anything,  such  as  charge 
of  court,  is  properly  in  record  once,  it  Is 
worse  than  useless  to  repeat  it  in  bill  of 
exceptions,  for  only  result  is  to  cumber 
transcript  with  useless  matter,  making  it 
more  inconvenient  to  examine,  and  im- 
posing unnecessary  expense  upon  counties 
for  printing. — People  v.  Cole,  127  Cal.  546, 
547,  59  Pac.  984. 


48.  Jndinnent  reciting  nuitters  not  true 
—Should  not  be  allowed  to  stand. — Judg- 
ment is  solemn  record,  which  is  ordinarily 
conclusive  evidence  of  facts  recited  in  it, 
and  appellate  court  ought  not  to  permit 
such  evidence  to  stand  when,  on  direct 
appeal,  it  appears  that  matters  recited  in  It 
are  not  true. — People  v.  Johnson,  71  Cal. 
884.  388,  12  Pac.  261. 

47.     Judmnent    ousht    to     skow     what. — • 

Judgment  against  defendant  in  criminal 
action  ought  to  show  that  all  steps  or  acts 
required  by  statute  which  regulate  pro- 
ceedings in  criminal  cases  to  be  done  at 
that  stage  of  case  were  performed. — Ex 
parte  Gibson,  81  CaL  619,  626,  91  Am.  Dec. 
546. 
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48.  In  cases  where  it  is  not  lawful  for 
court  to  proceed  to  judgement  in  absence 
of  defendant,  as  in  felonies.  Judgment 
oucrht  to  show  that  defendant  was  present 
in  person;  that  he  was  informed  by  court. 
or  by  clerk  under  its  direction,  of  nature 
of  indictment,  of  his  plea.  and.  if  his  plea 
was  "not  guilty."  of  nature  of  verdict; 
and  that  he  was  asked  whether  he  had  any 
legral  cause  to  show  why  judgment  should 
not  be  pronounced  against  him. — Ex  parte 
Gibson,  31  Cal.   619.  626,  91  Am.  Dec.  546. 

See,  ante,  S  1200  and  note. 

4S.  MlBvies  Biiist  be  eoMsMered  •■  fovnd 
In  tniMaerlpt — ^Wbat  preaaBiptloM  cam  mot 
be  tadalflreA. — ^Appellate  court  must  con- 
sider minutes  as  they  find  them  In  tran- 
script, and  can  not  indulge  presumption 
that  proceedings  occurred  at  trial  which 
ought  to  have  been,  but  were  not,  entered 
in  minutes. — ^People  v.  Gaines,  52  Cal.  479. 
480. 

."to.     No    fonn    off    JvdflrmeBt    prencribed. — 

There  is  no  form  prescribed  in  this  code 
as  to  what  Judgment  shall  contain. — Peo- 
ple V.  Terrill,  133  Cal.  120.  123,  65  Pac. 
303. 

51.  ObJeetloBo— How  met  by  reeltnia  tai 
JadsTBient. — Objections  as  to  things  not 
done,  as  required  by  section  1200,  ante,  are 
met  and  answered  by  recitals  in  Judgment 
itself,  as  shown  by  certified  copy  thereof 
In  record.  Here  such  recitals  showed  that 
section  1200,  ante,  was  complied  with. — 
People  V.  Johnson,  88  Cal.  171,  176,  26  Pao. 
1116. 

52.  PreTlova  convict Iom  —  Accuracy  In 
designation    of    olfcnac,    when     required.— - 

Accuracy  in  designation  of  oiTense  is  ren- 
dered more  important  under  provisions  of 
this  code  which  authorize  fact  of  previous 
conviction  of  another  designated  offense  to 
be  charged  in  indictment  or  information, 
and  which  require  Jury  to  find  upon  it,  un- 
less defendant  admits  it. — People  v.  Eppln- 
ger,  114  Cal.  360,  354,  46  Pac.  97;  People  v. 
Noon,  1  Cal.  App.  43,  50,  81  Pac.  746. 

Bee,  ante,  9  969  and  note;  §  1158  and  note. 

5S.     Same — ^BITcct    of   absence    of    recital, 

as  to.— Court  having  Jurisdiction,  under 
proper  circumstances,  to  render  Judgment, 
absence  of  recital  as  to  prior  conviction 
from  Judgment  does  not  make  it  void,  how- 
ever erroneous.  All  that  is  necessary,  as 
against  this  objection,  is,  that  Judgment 
shall  sufllciently  express  that  which  is  ad- 
Judged;  it  need  contain  no  recital  of  facts 
upon  which  it  Is  based. — People  v.  Kelly, 
120  cal.  271,  278,  52  Pac.  587. 

54.  Same  — Elfcct  of  clerk*a  failure  to 
observe  provisions  of  section. — Failure  of 
clerk  to  observe  provisions  of  this  section 
directing  him  to  state  fact  of  prior  con- 
viction, if  one,  in  his  entry  of  Judgment, 
has  effect  to  render  Judgment  in  that  re- 
spect informal,  and  consequently  errone- 
ous, since  statute  makes  such  recital  part 
of   Judgment;    but    this    omission   does    not 


render  Judgment  void, — ^People  ▼.  Kelly,  120 
Cal.  271,  273,  52  Pac.  687. 

55.     Same-Wudsment  Is  regular  when. — 

If  prior  conviction  of  larceny  is  voluntarily 
confessed  upon  charge  of  burglary,  and 
Jury  passes  only  upon  charge  of  burglary, 
and  Judgment  follows  verdict  and  confes- 
sion of  defendant,  it  is  In  all  respects  regu- 
lar.— People  ▼.  Barton,  88  Cal.  176,  178.  25 
Pac.  1117. 

5ft.  Same— No  defect  exists  In  Judirment- 
roll,  when.  —  Where  it  appears  that  case 
was  conducted  on  theory  that  prior  con- 
\ict1on  had  been  confessed,  and  there  is  no 
reference  whatever  to  charge  of  prior  con- 
viction, either  in  reading  of  information  or 
in  charge  of  court,  or  other  proceedings  in 
case,  there  is  no  defect  in  Judgment-roll  of 
which  appellant  could  take  advantage,  and 
no  error  appears  upon  its  face. — People  v. 
McNeill,   118  Cal.   388,   890,   50   Pac.   638. 

57.  Same  Statement  In  record  as  to, 
though   Judgment  Is  sUcnt— Presumption*— 

Where  judgment  is  silent  as  to  prior  con- 
viction, but  fact  of  prior  conviction  is  else- 
where competently  stated  In  record,  such 
fact  may  be  regarded  in  determining 
validity  of  Judgment,  since  It  will  be  pre- 
sumed in  its  support  that  such  fact  was 
taken  into  consideration  in  fixing  punish- 
ment— People  y.  Kelly,  120  CaL  271,  273, 
52    Pac.   587. 

68.  Same — ^What  authorlsea  Imprison- 
ment.— If  Judgment  recites  that  when 
defendant  was  called  up  to  be  sentenced 
he  was  duly  informed  by  court  of  infor- 
mation charging  him  with  crime  Of  bur- 
glary and  prior  conviction  of  burglary  in 
first  degree;  of  his  arraignment  and  plea 
of  not  guilty  as  charged  in  said  informa- 
tion, and  guilty  of  said  prior  conviction; 
of  his  trial  and  verdict  of  Jury,  and  verdict 
of  guilty  of  burglary;  and  that  defendant 
was  then  asked  if  he  had  any  legal  cause 
to  show  why  Judgment  should  not  be  pro- 
nounced against  him. — this  is  sufficient  to 
meet  requirements  of  this  section  and  of 
section  1200,  ante,  and  authorise  imprison- 
ment for  term  of  eight  years. — People  v. 
Wheatley,  88  Cal.  114,  119,  26  Pac.  96. 

50.  Record  is  not  defective  In  matter  of 
substance,  when. — If  papers  mentioned  in 
above  section,  taken  together,  furnish 
facts  sufllcient  to  protect  a  defendant 
against  another  prosecution  for  same 
offense,  it  can  not  with  any  show  of  reason 
be  claimed  that  record  is  defective  In  any 
matter  of  substance. — ^Matter  of  Ring,  28 
Cal.  247,  252;  People  v.  Terrill,  133  Cal. 
120.    124,    66    Pac.    303. 

M.  Statement  of  olfense — Distinguished 
from  Judgment. — Judgment  is  one  thing; 
the  brief  statement  of  offense  of  which 
prisoner  has  been  convicted  is  different 
thing.  The  former — the  ideo  consideratum 
est — need  contain  no  recital. — Ex  parte 
Murray,   43  Cal.  456.   457. 

61.  Same— Is  part  of  Judgment— Effect  of 
statement  as  to  one  olfense  and  conviction 
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for  another. — Above  section  requires  clerk 
to  state  briefly  offense  for  which  convic- 
tion is  had.  There  can  be  no  doubt  that 
this  statement  of  offense  is  part  of  judgr- 
nient.  The  clerk  has  no  power  to  enter, 
and  it  is  at  least  error  in  court  to  direct, 
Judgrment  declaring:  that  defendant  has 
been  convicted  of  one  offense,  when  in 
fact  he  has  been  convicted  of  another 
and  distinct  ofTense.  Entry  of  Judgment 
declaringr  that  defendant  has  been  con- 
victed of  ofTense  of  which  he  has  not  been 
convicted  is  more  than  mere  "technical" 
error. — People  v.  Johnson,  71  Cal.  384,  388, 
12   Pac.    261. 

As  to  elfeet  of  conviction  for  one  offense 
and  Jvdjrment  for  another,  see  par.  13, 
this  note. 

62.     8nfllclenc7    off    Jadsment— In    form.— 

Judgrment  ordering  and  adjudging:  that  de- 
fendant be  punished  by  imprisonment  in 
state  prison,  etc..  Is  sufficient  in  form. — 
People  v.  Wheatley.  88  Cal.  114.  120.  26  Pac. 
95. 


6S.  Same — Redtal  of  offense  of  sanilngr 
at  tan. — ^If  recital  in  entry  of  Judgment  is 
that  defendant  was  found  guilty  of  ofTense 
of  gaming  at  tan.  as  charged  in  informa- 
tion, this  means  that  defendant  was  found 
guilty  of  gaming  at  tan,  by  carrying  on 
and  conducting  same  for  money  or  its 
equivalent,  and  therefore  Judgment  sen- 
tenced defendant  for  offense  of  which  he 
was  tried  and  convicted,  and  is  in  no  way 
erroneous  or  prejudicial  to  his  right — Peo- 
ple V.  Sam  Lung,  70  Cal.  515,  618.  11  Pac. 
67S. 

64.  Same — ^Reference  to  offense  as  that 
of  •deduction.'' — Where  defendant  has  been 
found  guilty  of  crime  of  seduction  as 
charged  In  information,  and  Judgment  Is 
pronounced,  such  Judgment  is  not  void 
because  offense  of  which  defendant  had 
been  convicted  was  referred  to  In  such 
Judgment  as  that  of  "seduction."  In  using 
the  word  "seduction"  in  Judgment,  refer- 
ence was  had  to  seduction  charged  in  in- 
formation and  referred  to  in  verdict  of  Jury. 
— People  V.  Higuera,  122  Cal.  466.  467,  55 
Pac.  262. 


conrt. — Judgment  reciting  that  defendant 
answered,  and  confessed  to  previous  con- 
viction of  manslaughter,  and  having  been 
convicted  in  this  court  of  crime  of  assault 
with  deadly  weapon,  it  Is  therefore  cin- 
dered that  he  be  punished  by  Imprisonment 
in  state  prison,  etc.,  is  good,  because  such 
Judgment,  as  entered,  states  crime  of 
which  defendant  had  been  convicted,  and 
sentence  of  court;  this  is  all  that  is  re- 
quired by  law. — People  v.  Douglass,  87  Cal. 
281.  283,   25   Pac.   417. 

66.  Same — Statement  inhere  offense  was 
committed  not  reqvlred. — Judgment  need 
not  state  where  offense  was  committed.  If 
it  is  "ordered,  adjudged,  and  decreed"  that 
defendant  be  punished  by  imprisonment  In 
state  prison,  this  Is  all  that  is  necessary. 
It  is  not  necessary  to  "direct"  that  defend- 
ant be  Imprisoned. — People  v.  Johnson,  88 
Cal.   171,  176.  25  Pac.   1116. 

67.  Same — ^Where  defendant  Is  sentenced 
for    crime    off    Trhlch    he    w^as    convicted.— 

Judgment  of  court  that  for  crime  of  which 
defendant  is  charged  and  for  which  he  has 
been  convicted,  it  is  "ordered,  adjudged, 
and  decreed"  that  said  defendant  be  pun- 
ished by  imprisonment  in  state  prison,  etc., 
for  term  of  years  designated,  is  sufficient 
under  statute. — People  v.  Perex.  87  Cal. 
122.  123,  25  Pac.  262. 

68.  Same — Where  It  failn  to  specffy 
term  off  Imprisonment. — While  Judgment 
should  specify  term  of  imprisonment,  fail- 
ure in  this  particular  is  not  sufficient  to 
render  It  wholly  inoperative,  where  law 
has  fixed  the  time. — People  v.  Markham.  7 
Cal.  208.  209. 


Same — Statement   off   crime   of  which 
defendant   wan  convicted*   and   sentence   off 


Transcript  on  appeal-— Shovld 
tain  copy  of  mlnntes  of  defendant's  pleas. 
— People  V.  Keefer,  65  Cal.  232,  234.  6  Am. 
Cr.  Rep.  6,  3  Pac.  818. 

70.  What  entry  In  mlnntes  la  mere  re- 
cital, and  not  a  Jndffment. — Entry  In  min- 
utes of  court  that  motion  of  defendant  for 
new  trial  was  overruled,  and  that  he  was 
sentenced  to  imprisonment,  is  mere  recital 
that  sentence  was  passed,  and  not  Judg- 
ment of  court,  from  which  alone  appeal 
will  lie. — People  v.  Lenon,  77  Cal.  308,  809, 
19  Pac.  621. 
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CHxVPTER  n. 

THE  EXECUTION. 


S  1213.  Authority  for  the  execution  of  a  judg-      1 1222. 
ment,  other  than  of  death. 

§  1214.  If  for  fine  alone.  S  1223. 

S  1215.  Jadgment,   hj   whom    and    how   exe- 
cuted, f  1224. 

1 1216.  Duty  of  sheriflP  on  receiving  copy  of 

judgment  of  imprisonment.  {  1225. 

S  1217.  Warrant  of  execution  upon  judgment 

of  death.     Time  of  execution.  §  1226. 

§  1218.  Judge  to  transmit  statement  of  con- 
viction and  testimony  to  governor.         §  1227. 

S  1219.  Governor  may  acquire  opinion  of  jus- 
tices of  supreme  court,  etc.,  thereon. 

f  1220.  Governor  may  suspend.  f  1228. 

i  1221.  Insanity    of    defendant,    how    deter-      §  1229. 
mined. 

{ 1230. 


Duty  of  district  attorney  upon  hear- 
ing. 
Order     of    court    committing   insane 

person  to  hospital. 
Defendant    found    to    be   sane,    duty 

of  warden. 
Proceedings  when  female  is  supposed 

to  be  preppiant. 
If  female  is   not  pregnant,   duty   of 

warden. 
Judgment     of     death     remaining    in 

force,  not  executed.  No  appeal  from 

order  of  court. 
Punishment  of  death,  how  inflicted. 
Where   judgment   must    be    executed. 

Who  may  be  present. 
Betum  of  warden. 


§1213.  AUTHORITY  FOR  THE  EXECUTION  OF  A  JUDGMENT, 
OTHER  THAN  OF  DEATH.  When  a  judgment,  other  than  of  death,  has 
been  pronounced,  a  certified  copy  of  the  entry  thereof  upon  the  minutes  must 
be  forthwith  furnished  to  the  officer  whose  duty  it  is  to  execute  the  judgment, 
and  no  other  warrant  or  authority  is  necessary  to  justify  or  require  its 
execution. 

History:     Enacted  February   14,   1872,   founded   on   9  463   Criminal 
PracUce  Act  1851,  Stats.  1851,  p.  263. 


EXECUTION   OF  JUDGMENT. 

1.  Certified    copy    of    judgment — Under 

provisions  of  old  constitution. 

2.  Same — No  other  authority  or  warrant 

for  detention  of  prisoner. 

3-  5.  Same  —  Commitment     should     contain 
certified   copy   of   judgment. 

6, 7.  Same — If  it  appears  on  habeas  corpus. 

8.  Same  —  Judgment    as     distinguished 

from  entry  thereof. 

9.  Commitment    discussed. 

10.  Same — Requisites  of  warrant  of. 

11.  Entry  of  judgment — In  criminal  cases, 

in  general. 

12, 13.  Same — Upon  minutes  of  court. 

14.  Same — Entry  is  part  of  record.     . 

15.  "Forthwith  furnish  to  officer" — Com- 

mitment must  be. 

16.  Officer's  duty   to   execute  judgment — 

Effect  of  failure  to  execute. 

1.  Certified  copy  of  Judgment  ^  Under 
proTl«ion«  of  old  conatltatloM  and  Criminal 
Practice  Act,  which  are  exactly  same  as 
existingr  provisions  of  present  constitution 
and  Penal  Code,  uniformly  held  that  cer- 
tified copy  of  Judgrment  showing  conviction 
is  proper  form  of  warrant  for  commitment 
of  convicted  person  to  state  prison,  and 
there  should  not  be  ordinary  process   run- 


ning In  name  of  people. — Ex  parte  Ahem. 
108   Cal.   412.    413,    414.   37   Pac.   390. 

a.  Same— No  other  aathorlty  or  warrant 
for  detention  off  prisoner  is  required  by 
law  than  such  certified  copy. — Matter  of 
Brown.  32  Cal.  48,  49.  See  Matter  of  Ring. 
28  Cal.   247,  258. 

3.  Same  —  Commitment  ahonld  contain 
certlfled  copy  off  indgwnent  as  entered  In 
minutes  of  court;  commitment  is  insuffi- 
cient which  does  not  contain  such  copy, 
but  briefiy  recites  history  of  action  and 
proceedings  therein. — Ex  parte  Dobson,  31 
Cal.   497.   499. 

4.  Such  document,  as  final  process,  is 
not  merely  defective,  but  is  wholly  un- 
known to  laws  of  this  state,  and  is  en- 
tirely unauthorized  and  void. — Ex  parte 
Gibson,  31  Cal.  619.  621,  628,  91  Am.  Dec. 
946. 

5.  If  certified  copy  of  Judgment  has  been 
obtained,  and  it  appears  in  Judgment  en- 
tered in  minutes  of  court  that  court  had 
Jurisdiction  of  subject-matter  or  person  of 
defendant.  Judgment  is  not  void,  however 
erroneous  it  may  be,  unless  it  is  so  un- 
certain In  its  terms  as  to  be  void  on  that 
ground.  It  is  not  void  on  ground  of  not 
stating  offense  of  which  prisoner  was  con- 
victed, if  it  shows  that  he  was  indicted 
for  some  offense  and  tried  and  convicted, 
and  that  sentence  passed  on  him  was  one 
which  court  had  Jurisdiction  to  pronounce 
for  some  offense  of  which  he  might  have 
been  convicted  under  indictment. — Ex  parte 
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Gibson,  81  Cal.  619,  624.  629,  91  Am.  Dec. 
646. 

6.  Same— If  It  appeam  on  habeas  corpna 

that  commitment  to  state  prison  under 
which  prisoner  is  held  is  void,  and  if  it 
further  appears  that  there  is  no  valid  Judg- 
ment of  imprisonment  against  petitioner 
rendered  by  competent  court  of  criminal 
Jurisdiction  of  which  certified  copy  can  be 
obtained,  court  or  Judge  will  order  prisoner 
to  be  retained  until  regular  certified  copy 
of  Judgment  has  been  obtained  or  until  rea- 
sonable time  has  been  allowed  for  that  pur- 
pose, and  then,  if  such  copy  has  been  ob- 
tained, remand  prisoner. — Ex  parte  Gib- 
eon,  31   Cal.   619,    623,   624,   91  Am.  Dec.   546. 

7.  Upon  habeas  corpus,  If  court  whose 
Judgment  Is  assailed  be  one  of  competent 
Jurisdiction  to  render  final  Judgment  of 
character  given,  only  inquiry  made  will  be 
whether  Judgment  as  rendered  be  upon 
its  face  certain  and  definite  in  its  terms 
so  that  it  may  be  known  what  punishment 
prisoner  is  to  suffer.  —  Ex  parte  Murray, 
43  Cal.  466,  467. 

8.  Smine  —  JmAgnkemt    mm    dlstlainitohed 

from  entry  thereof  need  not  specify  par- 
ticular offense  of  which  defendant  was  con- 
victed.— Ex  parte  Murray,   48  Cal.   456,   467. 

9.  CoBunitment      dlaenmied.  —  Tut  tie      v. 

Lang,  100  Me.  128,   60  Atl.  892.  893,   894. 

10.  Same — ^Reaulatte*     of    warrant    of.— 

Commitment  issued  upon  Judgment  of  con- 
viction, as  of  misdemeanor,  e.  g.,  battery, 
need  not  recite  that  defendant  was  in- 
formed of  all  his  rights,  or  that  six  hours 
elapsed  after  conviction  and  before  sen- 
tence, or  that  time  was  waived.  And  even 
if  defendant  was  not  duly  informed  of  his 
rights,  or  was  sentenced  too  soon  after 
conviction,  these  are  mere  errors  which 
are  reviewable  only  upon  appeal,  and  can 
not   be   inquired   into   upon   habeas   corpus. 


— Ex  parte  Ah  Sam,  88  Cal.  620,  621,  24 
Pac.  27G. 

11.  fintry  of  JadsnieBt  •—  In  ertmlnal 
caae«y  In  s^ncraL — See,  ante,  9  1207  and 
note. 

12.  Same  •—  Upon    mtnntea    of    conrt.  — 

Judgment  entered  is  sufilcient  if  it  states 
offense  of  which  defendant  was  finally 
convicted  and  penalty  imposed  by  court, 
and  it  need  not  recite  all  facts  contained 
in  other  papers  constituting  record  in  ac- 
tion.—Matter  of  Ring,  28  Cal.  247,  262.  268. 
See  Matter  of  Brown.  82  Cal.  48,  49. 

13.  But  Judgment,  as  distinguished  from 
entry,  need  not  specify  offense  of  which 
defendant  was  convicted. — Ex  parte  Mur- 
ray, 43  Cal.  466,  467. 

14.  Same.— Entry  la  part  of  record,   and 

errors  or  omissions  in  record  In  that  re- 
spect can  be  examined  only  on  appeal,  and 
will  not  be  reviewed  on  habeas  corpus. — 
Ex  parte  Murray,  48  CaL  466,  467. 

15.  ^Forthwith  fnmlah  to  offlcer'^-^Com- 
mltment  muiit  he. — In  absence  of  stay,  clerk 
must  forthwith  deliver  to  sheriff  commit- 
ment to  state  prison,  and  sheriff,  upon  re- 
ceipt of  commitment,  must  deliver  pris- 
oner to  warden  (see,  post,  9  1216),  and  is 
not  warranted  in  surrendering  him  to 
Jailer  of  county  Jail  to  be  kept  for  term 
before  his  delivery  to  warden. — Ex  parte 
McGulre,  186  Cal.  839,  842,  843.  87  Am.  St. 
Rep.  105,   67   Pac.   327. 

As  to  Jndinnent  In  criminal  caaea  In  cen- 
eral,  see,  ante,  9S  1202,  1206  and  notes. 

16.  Ofllcer'a  duty  to  execnte  Jndsment — 
F:irect  of  failure  to  execute  mittimus  until 
after  expiration  of  prescribed  number  of 
days  if  imprisonment  imposed,  as  alterna- 
tive of  fine. — ^Miller  v.  Evans,  116  Iowa  101, 
91  Am.  St.  Rep.  148,  66  K  R.  A.  101,  102. 
108.  88  N.  W.  198. 


§1214.  IF  FOR  FINE  ALONE.  If  the  judgment  is  for  a  fine  with  or 
without  imprisonment,  execution  may  be  issued  thereon  as  on  a  judgment  in 
a  civil  action. . 

History:  Enacted  February  14,  1872,  re-enactment  of  §  464  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  263;  amended  by  Code  Commis- 
sion, Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  491,  act  held 
unconstitutional,  see  history.  §  5  ante;  amendment  re-enacted 
March  21,  1905,  Stats,  and  Amdts.  1905,  p.  698. 


JUDGMENT  FOB  FINE  ALONE. 
1.  Abatement  of  proceedings  by  death. 
2y  3.  Contempt  proceedings. 
4,  5.  Fine  and  imprisonment — Judgment  im- 
posing. 
6- 11.  Same — Construction  of  section  as  to. 
12.  Fine  only — Judgment  imposing. 
13- 15.  Same — May  direct  imprisonment  until 
fine  be  satisfied. 

« 

16, 17.  Judgment  of  fine — ^Enforceable  by  exe- 
cution. 
18.  "On  a  judgment  in  a  civil  action" — 
Legislation    needed    to    make    ap- 
plicable. 


1,  Abat«Bieiit  of  pro«ee«fiiK«  hr  4eatk.— - 

Where  a  defendant  had  been  adjadgred  to 
pay  a  fine  and  death  occurs  pending  an  ap-> 
peal  from  such  Judg-ment,  in  the  absence  of 
a  statute  to  the  contrary,  all  proceedings 
In  the  matter  Incurably  abate. — People  v. 
de  St.  Maurice,  166  Cal.  201,  186  Pac.  962. 

2.  Contempt  proccedlnira. — ^Adjudication 
of  court  on  habeas  corpus  that  judg^ment 
of  court  in  adjudgrlng,  not  alternatively, 
that  prisoner  be  imprisoned  to  work  out 
his  fine  for  contempt,  was  In  excess  of  its 
Jurisdiction,  Is,  in  effect,  adjudication  that 
portion  of  contempt  Judgment  which  pro- 
vided for  such  imprisonment  was  null  and 
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Told.  This  leayes  jndgrment  In  contempt 
proceedingr  as  Imposingr  a  fine  only,  and 
places  the  case  within  above  section. — 
Orady  v.  Superior  Court,  64  CaL  155,  165, 
80  Pac.  518. 

Am    to    Iflkprlaonnieiit    Im    coMtemi^tt    see 

9  1191,  note  pars.  10  et  seq. 

8.  Upon  Judgment  Imposlns:  fine  for  con- 
tempt. It  is  common  for  court  to  direct 
that  party  stand  committed  until  fine  be 
paid,  although  there  be  no  specific  affirma- 
tive errant  of  power  In  statute  to  make 
such  direction. — Ex  parte  Crittenden,  62 
Cal.  634,  686. 

4.  FlMe  mn4.  taiprlsoMmcMt  —  JndsmeMt 
Impoalnc* — ^If  Judgment  Imposes  imprison- 
ment and  fine,  with  alternative  of  work- 
ing out  fine  by  Imprisonment,  this  last 
alternative  portion  of  Judgment  being  Told, 
judgment  therefore  imposes  both  Imprison- 
ment and  fine,  and  fine  may  be  collected 
by  forced  sale  and  execution.  "The  statute 
expressly  authorizes  Judgment  of  both  Im- 
prisonment and  fine,  and  if  In  such  case 
fine  may  not  be  collected  by  levy  of  execu- 
tion and  sale,  it  can  not  be  collected  at  all, 
for  It  is  not  probable  that  defendant  will 
voluntarily  pay  fine  in  the  absence  of  any 
penalty  for  its  non-payment,  and  law 
being  that  It  Is  non-enforceable  by  im- 
prisonment, it  is  nullity,  as  far  as  practical 
results  are  concerned,  unless  it  may  be  col- 
lected by  forced  sale,  and  we  will  not  give, 
such  construction  to  law,  if  It  is  reason- 
ably susceptible  of  any  other." — People  ▼. 
Brown,  113  Cal.  36,  86,  87,  46  Pac.  181. 

6.  It  is  now  settled  that  where  Judg- 
ment of  Imprisonment  and  fine,  and  not  of 
fine  merely,  has  been  rendered,  imposi- 
tion of  further  Imprisonment  at  end  of 
original  term  to  work  out  fine  In  case  it 
is  not  paid,  is  unauthorized  by  code. — Ex 
parte  Rosenheim,  83  Cal.  888,  892,  23  Pac. 
372. 

<!.     SaBic— CoMstmctloM    of   seetlon    as   to. 

— True  meaning  of  above  section  is,  that 
if  there  Is  fine  alone,  without  alternative 
of  Imprisonment,  then  execution  may  issue 
as  in  civil  actions.  If  Judgment  be  one  of 
imprisonment  coupled  with  fine,  with  al- 
ternative of  working  out  fine  by  imprison- 
ment, section  does  not  apply.  That  por- 
tion of  Judgment  which  provides  that  In 
default  of  payment  of  fine  defendant 
should  be  imprisoned  until  fine  be  paid  at 
rate  of  one  dollar  a  day  for  so  many  dol- 
lars of  fine,  is  void. — People  t.  Brown,  118 
Cal.  36,  36.  88,  45  Pac.  181. 

7.  Although  Penal  Code  expressly  pro- 
vides that  Judgment  against  defendant  for 
fine  may  also  direct  that  he  be  Imprisoned 
until  fine  be  satisfied  (see,  ante,  9  1205),  yet 
it  is  now  settled  that  this  provision  does 
not  apply  to  cases  In  which  Judgment  is 
for  fine  coupled  with  sentence  of  imprison- 
ment, but  should  apply  only  to  cases  in 
which  fine  stands  alone  as  punishment — 
Ex  parte  Rosenheim,  88  Cal.  388.  390,  391, 
88  Pac.  872,   374. 


8.  The  Rosenheim  case  overrules  People 
▼.  Righetti.  66  Cal.  184,  186,  4  Pac  1163, 
1186,  which  had  been  doubted  in  Ex  parte 
Neustadt,  82  Cal.  273,  274,  23  Pac.  124.  while 
in  another  contemporaneous  case  McFar- 
land,  J.,  expressed  doubt  as  to  whether 
defendant  could  be  Imprisoned  in  county 
Jail  beyond  maximum  term  of  imprison- 
ment prescribed  by  statute  as  punishment 
for  offense  for  which  he  had  been  con- 
victed.— Ex  parte  Wadleigh,  82  Cal.  618.  621, 
623,  23  Pac.  190.  191.  192. 

9.  The  case  holding  latter  view  has  been 
followed  in:  In  re  Collins  (Cal.  March  7. 
1890),  23  Pac.  374,  376;  People  v.  Hamberg, 
84  Cal.  468,  476,  24  Pao.  298;  Ex  parte 
Casey,  86  Cal.  86,  37,  38,  24  Pac.  599;  Low- 
rey  v.  Hogue,  86  Cal.  600,  601.  603,  24  Pac. 
996;  Ex  parte  Green,  94  Cal.  887,  391,  29 
Pac.  783;  People  y.  Brown,  118  Cal.  35.  36, 
46  Pac.  181. 

10.  The  Rosenheim  case  was  also  distin- 
guished as  inapplicable  to  sentence  under 
federal  statutes,  or  generally  to  cases  be- 
fore legislation  has  interposed. — ^In  re  San- 
born, 62  Fed.  688. 

11.  And  also  under  local  statutes  In  the 
case  of  In  re  MacDonald,  4  Wyo.  150,  86 
Pac.  18,  21;  but  is  followed  in  Roberts  v. 
Howells.  22  Utah  389,  62  Pac.  892,  893.  The 
later  view  is  also  followed  In  Ex  parte 
Mitchell,  70  CaL  1,  8,  11  Pac.  488;  Ex  parte 
Arras,  78  Cal.  304.  307,  20  Pac.  688. 

la.     Fine    only--^adcnftent    Impoalnff. — If 

contempt  Judgment  imposes  fine,  and,  al- 
ternatively. Imprisonment  to  work  out  such 
fine,  portion  of  Judgment  Imposing  such 
Imprisonment  Is  held  null  and'  void.  This 
leaves  such  Judgment  as  Imposing  fine  only, 
and  places  case  within  above  section. — 
Orady  v.  Superior  Court,  64  Cal.  166,  166.  30 
Pac.  613. 

18.  Same— May  direct  ImprlsoMment  un- 
til fine  be  sntlslled,  specifying  extent  of 
Imprisonment,  which  must  not  exceed  one 
day  for  every  dollar  of  fine. — Ex  parte 
Casey,  86  Cal.  36,  37,  88,  24  Pac.  599. 

14.  Justice  imposing  fine  only  for  bat- 
tery, with  alternative  of  imprisonment  to 
work  out  fine,  not  authorized  to  direct  that 
prisoner  while  so  imprisoned  shall  per- 
form labor  on  streets  or  other  public 
works.— Ex  parte  Kelly,  55  Cal.  154.  8  Pac. 
678.  675. 

15.  Right  to  imprison  until  fine  Is  paid. 
—Ex  parte  Bryant,  24  Fla.  278.  12  Am.  St. 
200,   202,   4  So.    864,   note   202-204. 

!•.  Jn^sment  of  fine  —  Enforceable  by 
cxecvtion  the  same  as  in  civil  actions. — 
In  re  Selowsky,  —  Cal.  App.  — ,  186  Pac. 
608.  following  doctrine  in  People  v.  Tyler, 
64  Cal.  438,  1  Pac.  887. 

17.  "Where  a  fine  is  imposed.  It  simply 
becomes  a  Judgment  for  so  much  money 
due  to  the  people  of  the  state  of  Cali- 
fornia, and.  like  any  other  Judgment 
against  a  party  owing  money  to  the  state, 
it  may  be  enforced,  before  It  has  become 
barred  by  the  statute  of  limitations,  either 
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by  execution  or  by  Imprisonment,"  under 
provisions  of  section  1205,  ante. — In  re 
Selowsky,  —  Cal.  App.  — ,  186  Pac.  608. 

18.     <<Om  •  JndKBient  in  •  elvil  action** — 
lietflmltktion    needed    to    n&ake    applicable. — 


Need  of  legislation  to  make  provisions  of 
Code  of  Civil  Procedure  thus  applicable, 
recogrnized. — People  v.  Sutter  Street  R.  Co., 
129  Cal.  645,  548,  79  Am.  St.  Rep.  137,  62 
Pac.   104. 


§  1215.  JUDGMENT,  BT  WHOM  AND  HOW  EXE0T7TED.  If  the  judg* 
ment  is  for  imprisonment,  or  a  fine  and  imprisonment  until  it  be  paid,  the 
defendant  must  forthwith  be  committed  to  the  custody  of  the  proper  oflScer 
and  by  him  detained  until  the  judgment  is  complied  with.  Where,  however, 
the  court  has  suspended  sentence,  or  where,  after  imposing  sentence,  the  court 
has  suspended  the  execution  thereof  and  placed  the  defendant  on  probation, 
as  provided  in  section  twelve  hundred  and  three  of  the  Penal  Code,  the  defend- 
ant, if  over  the  age  of  sixteen  years,  must  forthwith  be  placed  under  the  care 
and  supervision  of  the  probation  officer  of  the  court  committing  him,  until 
the  expiration  of  the  period  of  probation  and  the  compliance  with  the  terms 
and  conditions  of  the  sentence,  or  of  the  suspension  thereof.  Where,  however, 
the  probation  has  been  terminated  as  provided  in  section  twelve  hundred  and 
three  of  the  Penal  Code,  and  the  suspension  of  the  sentence,  or  of  the  execu- 
tion revoked,  and  the  judgment  pronounced,  the  defendant  must  forthwith  be 
committed  to  the  custody  of  the  proper  officer  and  be  detained  until  the 
judgment  be  complied  with. 

History:  Enacted  February  14.  1872,  re-enactment  of  S  465  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  263;  amended  February  23,  1903» 
Stats,  and  Amdts.  1903,  p.  35. 


COMMITMENT. 

1-3.  Contempt — On   judgment   imposing   line 
for. 

4.  ''Defendant  must  forthwith  be  commit- 

ted"— Incident   of   judgment. 

5.  Same — ImprisoYiment  until  fine  paid. 

6.  Fine   and   imprisonment,   and   imprison- 

ment to  pay.  fine. 

7.  "Or   a    fine" — Significance    of    use    of 

"or,"  rather  than  "and." 

8.  Under  judgment  for  fine  and  costs  for 

gaming. 

1.  Contempt  *- On  Jndfrmcnt  ImposlBar 
flue  for. — It  is  competent  for  court  to  di- 
rect that  party  stand  committed  until  the 
fine  be  paid,  althouRh  there  be  no  specific 
affirmative  grant  of  power  under  statute 
to  make  such  direction. — Ex  parte  Critten- 
den.  62  Cal.  634,  636.  636. 

2.  Judgment  for  fine  for  contempt,  with 
alternative  of  imprisonment  until  worked 
out,  Is  not  in  excess  of  Jurisdiction  of 
court,  and  person  on  whom  such  judgment 
has  been  pronounced  has  privilege  of  pay- 
ing It,  either  by  money  or  by  imprison- 
ment; and  If  he  pays  In  money,  there  can 
be  no  commitment.  If  he  refuses  to  pay 
In  that  way.  commitment  follows  as  inci- 
dent of  Judgment,  until  Judgment  has  been 
complied  with  according  to  law. — Matter 
of  Tyler,  64  Cal.  434,   438,  1  Pac.  884. 

3.  Immaterial  that  alternative  Is  Im- 
prisonment   until    fine    "paid"    instead    of 


"satisfied." — Ex  parte  Krouse,  148  CaL  232, 
82  Pac.  1043. 

4.  ^DefendaMt  nmst  forthi^lth  be  com- 
mitted'*—IneldeMt  of  Jvdffmeiit* — If  person 
against  whom  Judgment  of  fine  has  been 
pronounced  refuses  to  pay  in  money,  com- 
mitment follows  as  incident  to  Judgment, 
until  Judgment  has  been  complied  with 
according  to  law. — Matter  of  Tyler,  64  Cal. 
434,  438,  1  Pac.   884. 

5.  Same— iBiprlMOBment    mitil    flae    paid 

fully  discussed  In  note  on  Judgment  impos- 
ing fine  and  Imprisonment  in  section  1214. 
ante. 

6.  Flae  and  Imprlaonmeat.  and  latprlaoa- 
ment  to  pay  fine. — ^Where  Judgment  In  a 
criminal  case  Imposes  Imprisonment  and 
fine  as  punishment,  but  in  such  case  im- 
prisonment to  pay  fine  is  improper  and 
Invalid. — People  v.  Kerr,  16  Cal.  App.  275, 
114  Pac.  584. 

7.  ''Or  a  line*'— Slgnlfleaace  of  oae  of  the 
word  ''or"  Inntead  of  tke  word  ''and"  Jus- 
tifies Interpretation  given  In  Ex  parte 
Rosenheim,  83  Cal.  388,  28  Pac.  872,  374,  and 
cases  following  it,  as  noted   9  1214,  ante. 

8.  Under  Judsment  for  flae  and  eo«tii  for 
gaming,  party  held  in  custody  would  have 
no  right  to  his  discharge  at  any  time 
within  term  of  his  imprisonment  without 
first  paying  In  money  Judgment  against 
him.  Both  fine  and  costs  must  first  be  paid 
or  prisoner  serve  his  term  of  imprisonment. 
Until  one  or  other  be  done,  sheriff  may 
detain  him. — Ex  parte  Harrison,  63  Cal. 
299,  300. 
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§  1216.    DUTY  OF  SHERIFF  ON  RECEIVINO  OOPT  OF  JUDGMENT  OF 

mPBISONMENT.     If  the  judgment  is  for  imprisonment  in  the  state  prison, 

the  sheriff  of  the  county  must,  upon  receipt  of  a  certified  copy  thereof,  take 

and  deliver  the  defendant  to  the  warden  of  the  state  prison.     He  must  also 

deliver  to  the  warden  the  certified  copy  of  the  judgment,  and  take  from  the 

warden  a  receipt  for  the  defendant. 

History:    Enacted  February  14,  1872,  founded  upon  §  2,  Act  April  21, 
1856,  Stats.  1856,  p.  226;  amended  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  491,  act  held  unconstitutional,  see 
history,  §  5  ante. 


WARDEN'S    AUTHORITY— SHERIFF'S 

DUTY. 

1.  Only  commitment  to  state  prison. 

2.  SheriflP's  duty  to  deliver  defendant  to  war- 

den. 

3.  Suspended    sentence — Remanding    of    pris- 

oner to  custody  of  sheriff. 

Ccrtllled    copy    of    Jndiraicnt. — See,    ante, 

§  1218  and  note. 

1.     Only  commitment  to  state  prison,  and 

only  authority  to  warden  to  detain  convict, 
Is  certified  copy  of  Judgment,  and  there 
can  be  no  copy  of  judgment  which  has  no 
existence  of  record,  but  remains  solely  In 
breast  of  judge. — Ward  v.  Dunne,  136  Cal. 
19.   21,  68  Pac.   105. 


2.  SherflPs  duty  to  deliver  defendant  to 
warden  of  state  prison,  and  he  Is  not  war- 
ranted by  any  law  in  temporarily  surren- 
dering: him  to  the  jailer  of  the  county  jail 
of  San  Francisco. — Ex  parte  McOuire,  136 
Cal.  339.  342,  843,  87  Am.  St.  Rep.  105,  67 
Pac.  327. 

3.  Snapended  sentence  *-  Remanding  of 
prlaoner  to  enatody  of  aherllE,  the  sheriff  is 
required  by  the  provisions  of  the  abqve 
section  to  forthwith  deliver  the  convicted 
person  to  the  warden  of  the  state  prison 
to  which  he  has  been  sentenced. — People  y. 
Mendosa,  178  Cal.  609.  173   Pac.  998. 

See,  also,  ante,  9  1203  and  note. 


§1217.  WARRANT  OF  EXECUTION  TTPON  JUDGMENT  OF  DEATH. 
TnSE  OF  EXECUTION.  When  judgment  of  death  is  rendered,  a  warrant, 
signed  by  the  judge,  and  attested  by  the  clerk,  under  the  seal  of  the  court, 
must  be  drawn  and  delivered  to  the  sheriff.  It  must  state  the  conviction  and 
judgment,  and  appoint  a  day  on  which  the  judgment  is  to  be  executed,  which 
must  not  be  less  than  sixty  nor  more  than  ninety  days  from  the  time  of  judg- 
ment, and  must  direct  the  sheriff  to  deliver  the  defendant,  within  ten  days 
from  the  time  of  judgment,  to  the  warden  of  one  of  the  state  prisons  of  this 
state,  for  execution,  such  prison  to  be  designated  in  the  warrant. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  466  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  263;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  272;  by  Code  Commission,  Act  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  491,  act  held  unconstitutional,  see  history, 
9  5  ante. 


DEATH  WARRANT— TIME  OF 
EXECUTION. 

1,2.  Constitutionality  —  Changes    in    above 
and  other  sections. 

3.  Same — Non-retroactive   character. 

4.  Same — Saving  clause  of  Political  Code. 

5, 6.  "  Convicted. ' ' 

7.  Day   upon   which   judgment    must    be 
executed — ^Designated  in  warrant. 

8-11.  Imprisonment  in  penitentiary  pending 
execution. 

12,18.  Mode  of  executing  judgment  in  crim- 
inal cases — Other  than  by  death. 

14.  Ninety    days,    no    more    than — Where 
sixty   days  is  limit. 


16- 17.  Order  to  lower  court  directing  enforce- 
ment of  judgment  —  Unnecessary, 
and  why. 

18-20.  ** Place  of  public  executions'—Judg- 
ment directing  as  to,  surplusage. 

21-24.  Presence  in  court  of  person  ordered 
executed — ^Right  of  person  convicted. 

25.  Warrant  in  judgment  of  death — Con- 

struction of  section. 

26.  Same — Direction  to  execute  defendant 

1.  CoBntltutlonallty — Chanseii  In  above 
and  other  •eetlona,  providingr  different  and 
more  severe  punishment  for  murder,  but 
without  a  saving*  claus^  were  nevertheless 
constitutional,  on  account  of  saving  clause 


P.  C— 85 
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In  section  329  of  Political  Code. — People  v. 
McNulty.  93  Cal.  427,  436,  442,  26  Pac.  697, 
29  Id.    61. 

2.  Constitutionality  of  the  amendment 
chanffingr  such  sections  upheld,  because  it 
is  not  intended  to  apply  to  past  offenses, 
but  to  be  prospective  only  in  its  opera- 
tion.— ^People  V.  McNulty.  93  Cal.  427,  439, 
442,  26  Pac.  697,  29  Id.  61. 

8.     Same  —  Non-re troactlTe    character    of 

such  amendment  reaffirmed  in  People  v. 
Vincent,  96  Cal.  426,  429,  30  Pac.  681. 

4.  Same  —  SaTlmr  clause  off  Political 
Code,  in  speaking  of  law  "creating:"  crim- 
inal offense,  covers  law  repealingr  punish- 
ment of  the  offense,  which  does  not  repeal 
definition  of  offense. — People  v.  McNulty, 
93  Cal.  427,  438,  26  Pac.  697,  29  Pac.  61. 

6.  ^CoMTlctcd,"  as  perhaps  formerly  used 
In  this  section,  and  as  used  in  other  sec- 
tions, refers  to  the  verdict  of  the  Jury,  and 
not  to  sentence  pronounced  by  the  court. — 
Ex  parte  Brown.  68  Cal.  176,  180,  181,  6  Am. 
Cr.  Rep.  66,  8  Pac.  829. 

*  6.  In  criminal  case  sentence  is  not  part 
of  conviction. — State  v.  Knowles,  98  Me. 
429,  67  Atl.  688,  689.  See  State  ex  rel. 
Butler  V.  Molse,  48  La.  Ann.  109,  36 
Ia  R.  a.  701,  18  So.   943. 

7.  Day  vpoM  Trhlch  Judgment  must  be 
exccuitcd— Dealiriiatiom  of,  to  be  In  the  ^rar- 
rant,  not  in  Judgment. — People  v.  Bonilla, 
38  Cal.  699,  700,  701;  People  v.  Murphy,  46 
Cal.  137,  141  (discrediting:  practice  to  the 
contrary).  See  State  v.  Summers,  9  Nev. 
269,  270. 

Execution  of  Jadflrment  neee««ary;  pro- 
ceeding:s  where  remaining:  in  force  and  un- 
executed.— See,  post,    8  1227   and   note. 

Execution,  ivhere  to  take  place  and  vrbo 
to  be  present.^ — See,  post  8  1229  and  note. 

8.  Imprlfionment  In  penitentiary  pending 
execution  is  not  imposition  of  double  pun- 
ishment such  as  would  be  cruel  and  un- 
usual, nor  Is  law  providing:  therefor  ex 
post  facto. — People  v.  Durrant,  119  Cal.  201, 
208,  209,  10  Am.  Cr.  Rep.  636,  61  Pac.  186. 
See,  also,  People  v.  McNulty,  93  Cal.  427, 
436,  442,  26  Pac.  697,  29  Id.  61. 

9.  Nor  is  prisoner  entitled  to  be  released 
by  habeas  corpus,  pending  appeal  from 
Judgment  of  conviction  and  from  order 
denying:  application  for  another  trial,  al- 
though this  code  provides  that  appeal  to 
supreme  court  from  Judg:ment  of  convic- 
tion stays  execution  of  Judgment  in  all 
capital  cases. — Ex  parte  Fredericks,  104 
Cal.  400,  401,  38  Pac.  61. 

10.  Intention  of  legislature  in  adopting 
such  provision  was  merely  to  prevent  in- 
fliction of  death  penalty  pending  appeal, 
and  it  has  not  acquired  any  difTerent  mean- 
ing or  effect  since  or  by  reason  of  change 
of  law  by  which  in  capital  cases  prisoner 
is  confined  in  state  prison  pending  execu- 
tion of  sentence  of  death. — Ex  parte  Fred- 
ericks, 104  Cal.   400,   401.   38  Pac.   51. 

11.  Even  if  this  imprisonment  is  to  be 
regarded  as  part  of  penalty,  it  stands  upon 


same  grounds  as  other  Judgments  of  im- 
prisonment. It  is  not  stayed  without  cer- 
tificate of  probable  cause  for  appeal. — Ex 
parte  Fredericks,  104  Cal.  400,  402,  38  Pac. 
61. 

12.  Mode  of  execntlnc  Jndirnient — Otl^er 
than  by  death. — See,  ante,  §  1213,  also,  ante, 
88  1214,1216. 

13.  In  criminal  cases,  as  prescribed  and 
construed  by  statute,  and  not  by  order  of 
appellate  court — People  v.  Dick.  39  Cal. 
102,   104. 

14.  Ninety  daya,  no  more  than— IVhere 
•Ixty  days  la  limits  greater  period  may  be 
disregarded  as  surplusage,  since  warrant 
governs. — State  v.  Summers,  9  Nev.  269,  270. 

15.  Order  to  lower  conrt  dlrectlnir  en- 
forcement off  Jndirment  *-  Unnccesanry,  and 
why. — On  affirmance  of  order  appealed 
from,  in  criminal  cases,  capital  or  other- 
wise, no  order  of  appellate  court  directing 
court  from  which  appeal  Is  taken  to  pro- 
ceed to  enforce  Judgment  is  necessary  to 
reinvest  that  court  with  Jurisdiction. — Peo- 
ple V.  Dick,  39  Cal.  102,  104.  See  State  v. 
Biesman,  12  Mont.  11,  29  Pac.  634,  638 
(dls.  op.  by  De  Witt,  J.). 

16.  Its  Jurisdiction  is  simply  suspended 
by  appeal,  and  on  return  of  remittitur 
from  appellate  court  that  court  loses  its 
Jurisdiction  of  case,  and  court  from  which 
appeal  was  taken  resumes  its  Jurisdiction 
as  fully  and  absolutely  as  though  no  trial 
or  suspension  of  Its  Jurisdiction  had  ever 
occurred. — People  v.  Dick,  39  Cal.   102,   104. 

17.  It  is  not  to  be  presumed  that  court 
from  whose  Judgment  appeal  has  been 
taken  will  neglect  to  enforce  its  Judgment, 
or  that  such  court  requires  mandate  from 
appellate  court  to  prompt  It  to  perform- 
ance of  its  duty  after  original  Judgment 
has  been  approved  by  appellate  court,  and 
it  has  again  obtained  complete  and  exclu- 
sive Jurisdiction  thereof. — People  v.  Dick, 
39  Cal.  102,  104. 

18.  <<P]ace  off  public  execvtlon"  —  Judfp- 
mcnt  dlrectlnir  aa  to  anrplnaasc. — In  Judg- 
ment directing  defendant  to  be  taken  to, 
portion  of  Judgment  so  directing  is  sur- 
plusage (con.  op.  by  McKinstry,  J.). — Peo- 
ple  V.  Brown,  69  Cal.   34  5,   367. 

19.  "The  place  of  execution"  is  place 
where  law  directs;  and  if,  in  addition  to 
Judgment  that  defendant  suffer  death,  court 
has  said  that  he  shall  suffer  death  pub- 
licly, this  is  no  part  of  Judgment. — People 
V.  Brown,  69  Cal.  345,  367. 

20.  Law  requires  that  warrant  signed 
by  Judge  and  sealed  by  clerk  stating  con- 
viction and  Judgment,  and  appointing  day 
on  which  defendant  Is  to  be  executed,  etc., 
shall  be  delivered  to  sheriff.  Warrant  is 
officer's  authority,  and,  -so  far  as  it  recites 
legal  Judgment,  is  his  protection. — People 
V.  Brown,   69  Cal.  345,   867. 

21.  Presence  In  court  off  person  ordered 
exccvted  —  RIarht    of    pcrnon     convicted     of 

murder    to    be   present   in   court   when    the 
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order  for  bis  execution  li  made. — See,  post, 
9  1227  and  note. 

2S.  Person  convicted  of  murder  not  en- 
titled to  be  present  in  court  when  warrant 
flxin?  time  and  place  of  his  execution  was 
issued. — People  v.  Flannelly,  128  Cal.  83, 
94,   60   Pac.   670. 

23.  No  statutory  or  constitutional  right 
to  insist  upon  such  presence  exists. — Peo- 
ple ▼.  Flannelly»  128  Cal.  83,  94,  60  Pac. 
670. 

24.  Nor  is  issuance  of  warrant  an  order 
made  after  Judgment  from  which  appeal 
may  be  taken.  It  is  not  Judicial  order 
because  it  is  not  made  by  court  but  by 
Judge,  and  it  is  not  order  made  after  Judg- 
ment within  purview  of  section  of  Penal 
Code  which  declares  when  and  what  ap- 
peals may  be  taken  to  supreme  court. — 
People  V.  Flannelly,  128  Cal.  88,  94,  60 
Pac.  670,  distinguishing  statement  in  Peo- 


ple T.  Bbanks,  117  Cal.  662.  666,  40  L.  R.  A. 
269,  49  Pac.  1049. 

ImprlaoMmeat  Im  peniteMtlary  peMdinir 
execvtioB,  close  confinement,  direction  for. 
— See,  post,  9  1227  and  note. 


IVarrant  In  JndsmeMt  of  death— Cob- 
■tmctloM  of  aeetion. — The  defendant's  pres- 
ence at  the  time  of  signing  and  attesting 
the  warrant  is  neither  contemplated  nor  re- 
quired.— People  V.  Witt,  170  Cal.  104.  148 
Pac.  928. 

2<t.  Same  *-  Direction  to  ezeente  de* 
fendaat  may  be  disregarded  as  surplusage. 
It  is  duty  of  warden  to  execute  Judgment 
of  death  under  law,  independent  of  order 
of  court. — People  v.  Chew  Lan  Ong,  141  Cal, 
660.  663,  664,  99  Am.  St.  Rep.  88.  76  Pac. 
186.  See  McGinn  v.  State,  46  Neb.  427,  60 
Am.  St.  Rep.  617,  30  U  R.  A.  460,  466,  466. 
66  N.  W.  46. 


§1218.    JTTDGE  TO  TBANSBHT  STATEMENT  OF  OONVIOTION  AND 

TESTIMONY  TO  OOVEBNOR.    The  judge  of  the  court  at  which  a  conviction 

requiring  judgment  of  death  is  had,  must,  immediately  after  the  conviction, 

transmit  to  the  governor,  by  mail  or  otherwise,  a  statement  of  the  conviction 

and  judgment,  and  of  the  testimony  given  at  the  trial. 

History:    £Macted  February  14,  1872,  re-enactment  of  §  467  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  263,  264. 


<<Coiivlctloii.'' — See  note  on  word  "con- 
victed" ante,   8  1217. 

Governor  — Intervention  of. — See,  post, 
S  1220  and  note. 


Governor  •—*  Proe«rlns    opinion    ob   ntate- 
ment. — See,  post,  §  1219. 


§1219.    GOVERNOR    MAT    REQUIRE    OPINION    OF    JUSTICES    OF 

SUPREME  COURT,  ETC.,  THEREON.    The  governor  may  thereupon  require 

the  opinion  of  the  justices  of  the  supreme  court  and  of  the  attorney-general,  or 

any  of  them,  upon  the  statement  so  furnished. 

History:  Enacted  February  14,  1872,  re-enactment  of  {468  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  264. 

§  1220.    GOVERNOR  MAT  SUSPEND.    No  judge,  court,  or  officer,  other 

than  the  governor,  can  suspend  the  execution  of  a  judgment  of  death,  except 

the  warden  of  the  state  prison  to  whom  he  is  delivered  for  execution,  as 

provided  in  the  six  succeeding  sections,  unless  an  appeal  is  taken. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  469  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  264;  amended  March  31,  1891, 
Stats,  and  Amdts.  1891,  p.  273;  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  491,  act  held  unconstitutional,  see 
history,  {  5  ante. 

SUSPENSION  OF  EXECUTION  BY 
GOVERNOB. 

1.  Intervention  of  governor. 

2, 3.  Suspension  of  execution  by  appeal — Peti- 
tion to  a  eircuit  or  district  court  of 
the  United  States  for  writ  of  habeas 
corpus. 

4.  Same — Fact  that  question  has  been  de- 
cided upon  one  man's  appeal. 

5*7.  Same — Where  federal  question  is  pre- 
sented. 


1.  Intervention  of  Kovemor. — As  to  gfOT- 
ernor'B  power  to  errant  reprieves,  commu- 
tations, and  pardons,  and  as  to  proceed- 
ings therein,  see,  post,  sections  1417-1423 
and  notes. 

2.  Siuipenalon  of  ezemtlon  by  appeal— 
Petition  to  n  clrcnlt  or  dlntrlet  eourt  of  the 
Vnlted  States  for  writ  of  habeas  eorpns  on 
behalf  of  prisoner  in  the  state  prison,  who 
is  under  penalty  of  death  for  murder  by 
sentence  of  state  court,  presenting  a  fed- 
eral question,  or  an  appeal  to  the  supreme 


1347 


§§  1221, 1232         INSANITY  OF  DEFE^NDANT — HEARING^DISTRICT  ATTORNEY.      [Pt.  II. 


court  of  the  United  States  from  an  order 
further  remanding:  the  petitioner,  or  refus- 
ing him  a  writ,  stays  further  proceedingrs 
by  state  courts  or  by  state  authorities 
pending^  appeal:  and  by  operation  of  section 
766  of  United  States  Revised  Statutes,  any 
such  further  proceedingrs  until  determina- 
tion of  appeal  are  null  and  void. — Kx  parte 
Edgar,  119  Cal.  123,  124,  127.  61   Pac.  29. 

3.  Question  whether  proceeding  by  In- 
formation instead  of  indictment  is  in  vio- 
lation of  constitution  of  United  States  Is 
federal  question,  and  is  none  the  less  such 
because  former  cases  have  been  decided 
by  supreme  court  of  United  States  con- 
trary to  contention  of  one  who  raises  such 
question  by  petition  to  federal  court  for 
writ  of  habeas  corpus  and  by  appeal  to 
supreme  court  of  the  United  States  from 
an  order  denying  writ. — Ex  parte  Edgar, 
supra;  In  re  Ebanks,  84  Fed.  313. 

4.  Same  — Fact  that  qae«tlon  haa  b^rn 
decided  «pom  one  man'*  appeal,  contrary  to 
his  contention,  does  not  debar  another  man 
from  raising  and  presenting  it  as  federal 
question  before  same  tribunal  in  his  own 
appeal. — Ex  parte  Edgar,  119  Cal.  123,  126, 
127,   61  Pac.  29. 


5.  Same— IVhere  federal  queatlon  to  pre- 
sented, it  is  the  appeal,  and  not  the  merit 
of  the  appeal,  which  operates  as  a  stay. 
Thus  in  California,  appeal  from  Judgment 
in  capital  cases  operates  to  stay  execution 
until  determination  of  appeal.  No  matter 
how  frivolous  might  be  the  proposition 
presented  upon  appeal,  nor  how  many 
times  it  had  been  decided  by  appellate 
tribunal  contrary  to  particular  appellant's 
contention,  no  one  would  question  that  his 
appeal  operated  to  stay  the  Judgment  of 
execution. — Ex  parte  Edgar,  119  Cal.  128, 
127,  61  Pac.  29. 

6.  Where  it  appears  that  United  States 
district  court,  while  denying  application 
of  person  convicted  of  murder,  and  sen- 
tenced to  death  therefor,  for  writ  of  habeas 
corpus,  granted  him  leave  to  appeal,  it  is 
inconceivable  that  such  leave  would  have 
been  granted  if,  in  view  of  such  United 
States  court,  a  federal  question  had  not 
been  presented. — Ex  parte  Edgar,  119  CaL 
123.  127,  61   Pac.  29. 

7.  In  case  described,  acting  warden  of 
state  prison  was  not  in  contempt  of  au- 
thority of  state  court  in  deferring  execu- 
tion.— Ex  parte  Edgar,  119  CaL  128,  127, 
61  Pac.  29. 


§1221.  INSANITY  OF  DEFENDANT,  HOW  DETERMINED.  If,  after 
his  delivery  to  the  warden  for  execution,  there  is  good  reason  to  believe  that 
a  defendant,  under  judgment  of  death,  has  become  insane,  the  warden  must 
call  such  fact  to  the  attention  of  the  district  attorney  of  the  county  in  which 
the  prison  is  situated,  whose  duty  it  is  to  immediately  file  in  the  superior  court 
of  such  county  a  petition,  stating  the  conviction  and  judgment,  and  the  fact 
that  the  defendant  is  believed  to  be  insane,  and  asking  that  the  question  of  his 
sanity  be  inquired  into.  Thereupon  the  court  must  at  once  cause  to  be  sum- 
moned and  impaneled,  from  the  regular  jury-list  of  the  county,  a  jury  of 
twelve  persons  to  hear  such  inquiry. 

History:  Einacted  February  14,  1872,  founded  on  §  470  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  264;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  273;  by  Code  Commission,  Act  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  492,  act  held  unconstitutional,  see  history, 
§  5  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
p.  698. 

1.     Inaanlty  of  defendant  after  Tcrdlet —       jury  and  the  proceedlngrs,  instructions,  etc., 
DetcrmlniBK    of    an    arrnlKnntent    for    sen-       thereon. — See,  ante,    §  1191   and  note. 
tenee,    upon    plea    of    present    insanity,    by  An    to    acquittal    on    gronnd    of    Inaanltjr, 

see.  ante,   9  1167   and  note. 

§1222.  DUTY  OP  DISTRICT  ATTORNEY  UPON  HEARING.  The  dis- 
trict attorney  must  attend  the  hearing,  and  may  produce  witnesses  before  the 
jury,  for  which  purpose  he  may  issue  process  in  the  same  manner  as  for  wit- 
nesses to  attend  before  the  grand  jury,  and  disobedience  thereto  may  be 
punished  in  like  manner  as  disobedience  to  process  issued  by  the  court. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  471  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  264;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  492,  act  held  unconsti- 
tutional, see  history,  §  5  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  699. 
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§  1223.  ORDER  OF  OOTJRT  OOMMITTINa  INSANE  PERSON  TO  HOS- 
PITAL. The  verdict  of  the  jury  must  be  entered  upon  the  minutes,  and  there- 
upon the  court  must  make  and  cause  to  be  entered  an  order  reciting  the  fact 
of  such  inquiry  and  the  result  thereof,  and  when  it  is  found  thai  the  defendant 
is  insane,  the  order  must  direct  that  he  be  taken  to  one  of  the  state  hospitals 
for  the  insane,  and  there  kept  in  safe  confinement  until  his  reason  is  restored. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  472  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  264;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  273;  by  Code  Commission,  Act  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  492,  act  held  unconstitutional,  see  history, 
§  5  ante;  amendment  re-enacted  March  21, 1905,  Stats,  and  Amdts.  1905, 
p.  699. 

§  1224.    DEFENDANT  FOUND  TO  BE  SANE,  DUTY  OF  WARDEN.    If 

it  is  found  that  the  defendant  is  sane,  the  warden  must  proceed  to  execute  the 
judgment  as  specified  in  the  warrant;  if  it  is  found  that  the  defendant  is 
insane,  the  warden  must  suspend  the  execution,  and  transmit  a  certified  copy 
of  the  order  mentioned  in  the  last  section  to  the  governor,  and  deliver  the 
defendant,  together  with  a  certified  copy  of  such  order,  to  the  medical  super- 
intendent of  the  hospital  named  in  such  order.  When  the  defendant  recovers 
his  reason,  the  superintendent  of  such  hospital  must  certify  that  fact  to  the 
governor,  who  must  thereupon  issue  to  the  warden  his  warrant,  appointing 
a  day  for  the  execution  of  the  judgment. 

History:  Enacted  February  14,  1872,  founded  on  §§  473,  474  Criminal 
Practice  Act  1851.  Stats.  1861,  p.  264;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  273;  by  Code  Commission,  Act  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  492,  act  held  unconstitutional,  see  history, 
S  5  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts. 
1905,  p.  699. 

1.    fVarden    must    ex^^ent^    Jndsnneiit    off  fendant,  mere  surplusagre. — People  ▼.  Chew 

death,   generally,    obvious   from   above   and  Lan  Ong,  141  Cal.  650,  654,  99  Am.  St.  Rep. 

other    sections;    including    in    warratit    of  88,  76  Pac.  186. 
death   direction    to   warden   to   execute    de- 

§  1226.  PBOOEEDINOS  WHEN  FEMALE  IS  STTPPOSED  TO  BE  PREG- 
NANT. If  there  is  good  reason  to  believe  that  a  female  against  whom  a  judg- 
ment of  death  is  rendered  is  pregnant,  such  proceedings  must  be  had  as  are 
provided  in  section  twelve  hundred  and  twenty-one,  except  that  instead  of  a 
jury,  as  therein  provided,  the  court  may  summon  three  disinterested  physi- 
cians, of  good  standing  in  their  profession,  to  inquire  into  the  supposed  preg- 
nancy, who  shall,  in  the  presence  of  the  court,  but  with  closed  doors,  if 
requested  by  the  defendant,  examine  the  defendant  and  hear  any  evidence  that 
may  be  produced,  and  make  a  written  finding  and  certificate  of  their  conclu- 
sion, to  be  approved  by  the  court  and  spread  upon  the  minutes.  The  provisions 
of  section  twelve  hundred  and  twenty-two  apply  to  the  proceedings  upon  such 

inquiry. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  475  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  264;  amended  March  81,  1891, 
Stats,  and  Amdts.  1891,  p.  273;  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  492,  act  held  unconstitutional,  see 
history,  §  5  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and 
Amdts,  1905,  p.  699. 

§  1226.    IF  FEMALE  IS  NOT  PREGNANT,  DUTY  OF  WARDEN.    If  it  is 

found  that  the  female  is  not  pregnant,  the  warden  must  execute  the  judgment; 
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if  it  is  found  that  she  is  pregnant  the  warden  must  suspend  the  execution  of 

the  judgment,  and  transmit  a  certified  copy  of  the  finding  and  certificate  to 

the  governor.    When  the  governor  receives  from  the  warden  a  certificate  that 

the  defendant  is  no  longer  pregnant,  he  must  issue  to  the  warden  his  warrant 

appointing  a  day  for  the  execution  of  the  judgment. 

History:  Enacted  February  14,  1872,  founded  on  §S  476,  477  Criminal 
Practice  Act  1861,  Stats.  1851,  pp.  264,  265;  amended  March  31»  1891, 
Stats,  and  Amdts.  1891,  p.  274;  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  493,  act  held  unconstitutional,  see 
history,  §5  ante;  amendment  re-enacted  March -21,  1905,  Stats,  and 
Amdts.  1905,  p.  699. 

1.     'Warden    must    execute    JndirBieiit    off       Cal.   660,   664,   99   Am.   St   Rep.    88,   76   Pac. 
death. — See   People   v.   Chew  Lan  Onff,   141       186. 

§  1227.  JUDGMENT  OF  DEATH  REMAINING  IN  FORCE,  NOT  EXE- 
CUTED. NO  APPEAL  FROM  ORDER  OF  COURT.  If  for  any  reason  a 
judgment  of  death  has  not  been  executed,  and  it  remains  in  force  the  court  in 
which  the  conviction  is  had,  on  the  application  of  the  district  attorney  of  the 
county  in  which  the  conviction  is  had,  must  order  the  defendant  to  be  brought 
before  it,  or  if  he  is  at  large,  a  warrant  for  his  apprehension  may  be  issued. 
Upon  the  defendant  being  brought  before  the  court,  it  must  inquire  into  the 
facts,  and  if  no  legal  reason  exists  against  the  execution  of  the  judgment,  must 
make  an  order  that  the  warden  of  the  state  prison  [,]  to  whom  the  sheriff  is 
directed  to  deliver  the  defendant [,]  execute  the  judgment  at  a  specified  time. 
The  warden  must  execute  the  judgment  accordingly.  Prom  an  order  direct- 
ing and  fixing  the  time  for  the  execution  of  a  judgment,  as  herein  provided, 
there  is  no  appeal. 

History:  Enacted  February  14,  1872,  founded  on  99  478,  479  Crlmi- 
nal  Practice  Act  1851,  Stats.  1851,  p.  265;  amended  March  31,  1891, 
Stats,  and  Amdts.  1891,  p.  274;  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  493,  act  held  unconstitutional,  see 
history,  S  5  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and 
Amdts.  1905,  p.  700. 

FIXING  DATE   OF  UNEXECUTED  constitutional,  and  not  retroactive.— Pcopld 

SENTENCE.  v.    McNulty,    98    Cal.    427,    435-442.    26    Pac. 

1.  Amendment — Providing   different   and  ' 

more    severe    punishment— Constitu-  *•     Same  — CIo.e    eonflaemeiit.  —  Keeping: 

tionalitv.  defendant  convicted  of  murder  in,  direction 

^   .    c^            m              jt            i.  ^o**'  has  no  proper  place  in  Judgment;  it  is 

2-4.  Same— Close  confinement.  gj^pjy    guperfluous    and    harmless.— People 

5-9.  Date  of  execution — Order  fixing.  v.   Durrant,    119  Cal.   201,   207.   208,   10  Am. 

10, 11.  Same — Order  fixing.  Cr.  Rep.  686,  61  Pac.  186. 

12.  Same — Same — Appeal  from.  S.    In  absence  of  such  direction.  It  would 

13.  Day  of  execution— Appointing  another.  be  duty  of  warden,  under  statute,  to  keen 
^,    ,,J      .       .   X     ^     X  ij     -EF       •          i!  prisoner     closely     confined     in     designated 

14.  ''Inquiry  into  facts  "—Meaning  of.  prison.— People  v.  Durrant,  119  Cal.  201.  208. 
15- 18.  Presence  in  court  of  person  convicted       lo  Am.  Cr.  Rep.  686,  61  Pac.  186. 

of  murder.  4      close  confinement  does  not  mean  soli- 

19.  Same — Record      in      prosecution      for      tary  confinement.  In  technical  sense  of  that 

felony  sufficiently  shows  that  defend-      expression,     but    only    secure    confinement 
ant  was  present  in  court.  within    prison    walls. — People    v.    Durrant, 

20.  Warden     must     execute     judgment —      119  Cal.   201,  208,   10  Am.  Cr.  Rep.   686,   61 

Authority  conferred.  Pac.  185. 

21.  Warrant  to  warden— Becomes  functus  imprisonment  In  penltentlnir  peadlns  ex- 

officio   when.  ecntlon    is    not    double    punishment    nor    ex 

'  '  post   facto. — See,    ante,   note    to    9 1217    and 

1.     Amendment  —  FroTidlnr  different  and       note. 

more    severe    punishment    for    murder,    and  6.     Date    of    execution  —  Order   flxln^f    is 

without    any    express    saving:    clause,    held       "an    order   made    after   final   judgment   af- 
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fecting"  substantial  rierhts  of  defendant/* 
and,  as  such,  is  appealable. — People  v.  Dur- 
rant.  119  Cal.  201,  209,  10  Am.  Cr.  Rep.  536, 
51  Pac.  185.  See  People  v.  Sprague.  64  Cal. 
92,  93;  People  ▼.  McNulty.  95  Cal.  594,  596, 
30  Pac.  963. 

See.  post,  §  1237,  subd.  8,  and  note. 

6.  This  is  true  of  order  fixingr  date  of 
execution  of  sentence  of  death  after  origi- 
nal time  fixed  by  sentence  has  elapsed. — 
People  V.  Durrant,  119  Cal.  201,  10  Am.  Cr. 
Rep.  536,  51  Pac.  185. 

7.  But  appeal  does  not  stay  execution 
without  certificate  of  probable  cause. — Peo- 
ple V.  McNulty.  95  Cal.  594.  596-597.  80  Pac. 
968. 

8.  And  therefore  defendant  may  be  exe- 
cuted pending  his  appeal  if  he  fails  to 
secure  such  certificate. — People  v.  Durrant, 

119  Cal.   201,   209,   10   Am.   Cr.   Rep.    536.   61 
Pac.  185. 

*  9.  This  being  so,  it  Is  of  vital  impor- 
tance that  defendant  should  not  be  de- 
prived of  means  provided  by  statute  for 
obtaining  stay.  Among  those  means  is 
application  to  Justice  of  supreme  court  in 
case  certificate  is  refused  by  Judge  of  s'u- 
perior  court.  In  order  to  allow  Justices  of 
supreme  court  opportunity  properly  to  de- 
termine whether  th«re  is  probable  cause 
for  appeal,  the  time  fixed  by  order  must 
be  sufllcient  to  allow  settlement  of  bill  of 
exceptions;  and  where  such  order  fixes  so 
short  a  time  as  to  deprive  defendant  of 
any  opportunity  of  getting  bill  of  excep- 
tions or  any  authenticated  record  before 
supreme  court,  order  is  erroneous  upon  its 
face,  and  certificate  of  probable  cause  will 
be  granted  for  appeal  therefrom,  and  it 
will  be  reversed  upon  such  appeal. — People 
V.  Durrant,  119  Cal.  201,  209-211,  10  Am.  Cr. 
Rep.  636,  51  Pac.  186,  distinguishing  People 
V.  Ebanks,  117  Cal.  652,  40  L.  R.  A.  269.  49 
Pac.  1049. 

10.  Same  —  Order  ikxlng  date  for  execu- 
tion of  Judgment  of  death  within  ten  days 
is  presumptively  an  abuse  of  discretion,  as 
not  allowing  sufficient  time  for  bill  of  ex- 
ceptions as  basis  for  application  for  cer- 
tificate of  probable  cause,  yet  where,  as 
matter  of  fact,  bill  of  exceptions  was  set- 
tled and  certificate  of  probable  cause  was 
applied  for  in  supreme  court  before  day 
fixed  for  execution  of  Judgment,  and  was 
denied,  appellant  is  not  prejudiced  by  order, 
and  it  will  be  affirmed. — People  v.  Ebanks. 

120  Cal.  626.  628.  629.  52  Pac.  1078. 

11.  Order  fixing  date  of  execution  is  not 
appealable  under  this  section. — People  v. 
Fallon.  154  Cal.  743,  99  Pac.  202. 

12.  Same— Same— Appeal  from  order  fix- 
ing date  of  execution  of  sentence  of  death, 
not  authorized  under  the  provisions  of  this 
section  (dictum). — People  v.  Fallon.  154  Cal. 
743,   99  Pac.   202. 

13.  Day  of  exeoutloa— -AppolntlnK  an- 
other.— ^Where  Judgment  of  death  is  not 
executed,  from  any  cause,  on  day  appointed, 
it  is  competent,  under  this  section,  for  court 
rendering    such    Judgment    to    appoint    an- 


other day  for  carrying  same  into  execution. 
— People   v.   BoniUa.   38  Cal.    699,   701. 

14.  *<lBqiilr7'  Into  ffactn**— -Meaning:  of. — 
Words  relate  exclusively  to  inquiry  into 
facts  bearing  upon  question  whether  there 
are  any  legal  reasons  against  execution  of 
Judgment,  such'  as  pardon  or  commutation 
of  sentence,  etc.  But  they  do  not  neces- 
sitate inquiry  upon  testimt>ny  or  other 
evidence  as  to  existence  of  Judgment  and 
its  legal  effect,  of  which  court  takes 
Judicial  notice. — People  v.  Durrant,  119  Cal. 
201,  206-207,  10  Am.  Cr.  Rep.  536.  51  Pac. 
185. 

15.  Preaeiiee  In  court  of  person  con- 
victed of  mnrder  when  order  for  his 
execution  is  made  is  conferred  by  plain 
and  unambiguous  language  of  this  section, 
which  does  not  admit  of  construction;  and 
courts  have  no  power  to  deprive  defendant 
of  such  right. — People  v.  Sprague.  54  Cal. 
92,  93. 

16.  But,  unless  contrary  appears  from 
record,  it  may  be  presumed  that  defendant 
was  present. — People  v.  Sing  L»um,  61  Cal. 
538,    639.    640. 

17.  The  purpose  of  this  section  Is  in 
nature  of  an  orfler  to  show  cause;  and 
where  any  reason  exists  why  Judgment  of 
court  should  not  be  executed,  it  is  duty 
of  defendant,  when  brought  into  court,  to 
present  It. — People  v.  Sing  Lum,  61  Cal. 
588.  640. 

18.  Where  record  shows  presence  of 
accused  at  opening  of  trial,  it  has  been 
held  that  It  will  be  presumed  that  he  was 
present  throughout  entire  proceedings. — 
Bond  V.  State.  68  Ark.  504,  58  Am.  St.  Rep. 
129.   39  S.  W.  564.  655.     See  People  v.  Sing 

'Lum,  61  Cal.  638.  640;  Lewis  v.  United 
States.  146  U.  S.  370,  380,  882.  36  L.  ed.  1011. 
1016,  13  Sup.  Ct.  Rep.  136  (dis.  op.  by 
Brewer,  J.,  citing  People  v.  Sing  Lum. 
supra). 

10.  Same— Record  In  proaecntlon  for 
felony  nvlllclcntly  nliow^a  that  defendant 
was  preaent  In  court  when  verdict  against 
him  was  received,  if  it  recited  that  "par- 
ties" and  their  attorneys  were  present  at 
every  stage  of  proceedings,  and  if  entry 
on  minutes  of  court  shows  that  upon  dis- 
charge of  Jury  defendant  was  replaced  In 
custody  of  sheriff. — People  v.  Jung  Qung 
Sing,  70  Cal.  469.  472.  11  Pac.   765. 

20.  l¥arden  nmat  execute  Jadinnentp^ 
Authority  conferred. — Authority  to  do  so  in 
death  penalty  cases  expressly  given  by 
above  section  as  amended  in  1891. — People 
V.  Ebanks,  120  Cal.  626.  628.  52  Pac.  1078. 
See  People  v.  Chew  Lan  Ong,  141  Cal.  550. 
554,  99  Am.  St.  Rep.  88,  75  Pac.  186. 

21.  IVarrant  to  irarden-— Become*  fonctna 
officio.  1^-hcn. — Warrant  of  death  becomes 
functus  officio  after  lapse  of  time  within 
which  it  directed  defendant  to  be  executed; 
and  order  must  then  be  made  under  above 
section  after  defendant  is  brought  before 
court,  expressly  requiring  warden  to  exe- 
cute Judgment  at  a  specified  time. — People 
V.  Chew  Lan  Ong,  141  Cal.  650.  99  Am.  St 
Uep.   88.   75  Pac.   186    (dictum). 
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§  1228.  PUNISHMENT  OF  DEATH,  HOW  INFLICTED.  The  punishment 
of  death  must  be  inflicted  by  hanging  the  defendant  by  the  neck  until  he  is 

dead. 

History:  Enacted  February  14,  1872,  re-enactment  of  9  480  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  265. 

MANNER  OF  EXECUTION  OP  DEATH             a.     Death   by   electroevtion,   as   In    vogue 

SENTENCE.  In  New  York,  not  cruel   nor  unusual   pun- 

1.  Death  by  hanging.  Ishment.  —  Storti     v.     Commonwealth.     178 

2.  Death  by  electrocution.  Mass.  649,  62  L.  R.  A.  620,  522,  SO  N.  E.  210. 

1.     Death    hy    hanarlnir*    section    provides 
for. — People   v.  Brown,   69   Cal.   345,   367. 

§  1229.  WHERE  JUDGMENT  MUST  BE  EXECITTED.  WHO  BCAY  BE 
PRESENT.  A  judgment  of  death  must  be  executed  within  the  walls  of  one 
of  the  state  prisons  designated  by  the  court  by  which  judgment  is  rendered. 
The  warden  of  the  state  prison  where  the  execution  is  to  take  place  must  be 
present  at  the  execution  and  must  invite  the  presence  of  a  physician,  the 
attorney-general  of  the  state,  and  at  least  twelve  reputable  citizens,  to  be 
selected  by  him;  and  he  shall,  at  the  request  of  the  defendant,  permit  such 
ministers  of  the  gospel,  not  exceeding  two,  as  the  defendant  may  name,  and 
any  persons,  relatives  or  friends,  not  to  exceed  five,  to  be  present  at  the  execu- 
tion, together  with  such  peace  officers  as  he  may  think  expedient,  to  witness 
the  execution.  But  no  other  persons  than  those  mentioned  in  this  section  can 
be  present  at  the  execution,  nor  can  any  person  under  age  be  allowed  to 
witness  the  same. 

History:  Enacted  February  14,  1872;  amended  March  31,  1891, 
Stats,  and  Amdts.  1891,  p.  274;  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  493,  act  held  unconstitutional,  see  his- 
tory, §  5  ante. 

PLACE  OF  EXECUTION  OF  DEATH  active.— People  v.  McNulty,  93  Cal.  427.  439- 

SENTENCE.                                 '  442,  26  Pac.  697,  29  Id.   61.     See.  also.  Peo- 

1.  Amendment  of  1891.  P^e  ^-  Vincent,  96  Cal.  426,  429,  30  Pac.  681. 

2.  Direction  how  judgment  of  death  shall  be  2.     Dlreetloa     how     Jadmnent     of     death 

executed.  iihall  be  executed  ^iven  In  this  and  preced- 

1.     AmeBdment  of  1881  to  this  and  other  Ing  section,  and  must  be  followed. — People 

sections,     whereby     punishment     increased,  v.   Brown,   69   Cal.   346,   367.     See   People   v. 

has    been    held    by    the    supreme    court    of  Chew   Lan   Oner,    141    Cal.    650,    554.    99    Am. 

the    state    not    unconstitutional    nor    retro-  St.   Rep.   88,  76   Pac.  186. 

§1230.    RETTJBN  OF  WARDEN.     After  the  execution,  the  warden  must 

make  a  return  upon  the  death-warrant  to  the  court  by  which  the  judgment 

was  rendered,  showing  the  time,  mode,  and  manner  in  which  it  was  executed. 

History:  Enacted  February  14,  1872;  amended  March  31,  1891« 
Stats,  and  Amdts.  1891,  p.  274. 
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Chapter  I. 

n. 
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IV. 


TITLE  IX. 

OF  APPEALS  TO  THE  SUPREME  COURT. 

Appeals,  When  Allowed  and  How  Taken,  and  the  Effect  Thereof,  {{  1235- 
1247e. 

Dismissing  an  Appeal  fob  Irregularity,  §{  1248,  1249. 

Argument  of  the  Appeal,  §§  1252-1255. 

Judgment  Upon  Appeal,  §§  1258-1265. 


CHAPTER  I. 

APPEALS,  WHEN  ALLOWED  AND  HOW  TAKEN,  AND  THE  EFFECT  THEREOF. 


f  1235.  By  whom  taken  on  questions  of  law. 

i  1236.  Parties,  how  designated  on  appeal. 

S  1237.  In  what  cases  an  appeal  may  be  taken 

by  the  defendant. 

§  1238.  In  what  cases  by  the  people. 

§  1239.  Appeals,    within    what    time     to     be 

taken. 

$.1240.  How  taken. 

$  1241.  Notice  served   by  publication,  when. 

§  1242.'  Effect  of  an  appeal  by  the  people. 

$  1243.  Effect  of  appeal. 

i  1244.  Same. 

§  1245.  Effect  of  an  appeal  by  defendant. 

^  1246.  Duty  of  clerk  upon  appeal. 


§  1247.  Statement  of  grounds  of  appeal. 
Designating  portion  of  reporter's 
notes  to  be  copied. 

§  1247a.  Clerk  to  deliver  carbon  copy  of 
transcribed  notes.  Filing  proposed 
corrections. 

{  1247b.  Illness  or  death  of  reporter.  Pro- 
ceedings on. 

§  1247c.  Suggestions  of  further  transcript 
necessary.    Proceedings. 

§  1247d.  No  extension  of  time  within  which 
notes  to  be  transcribed  and  filed. 

§  1247e.  Printing  of  record  and  briefs.  Dis- 
pensed with  in  criminal  cases. 


§  1236.     BT  WHOM  TAKEN  ON  QUESTIONS  OF  LAW.     Either  party  in 

a  prosecution  by  indictment  or  information  may  appeal  to  the  supreme  court 

on  questions  of  law  alone,  as  prescribed  in  this  chapter. 

History:  Enacted  February  14,  1872,  founded  upon  S9  481,  482  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  265;  amended  by  Code  Commis- 
sion, Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  494,  act  held 
unconstitutional,  see  history,  §  5  ante;  amendment  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  p.  700. 


APPEAL  AND  ERROR  IN  CRIMINAL 

CASES. 

I.  Jurisdiction  of  Courts — Appeals  in 
General. 

n.  Decisions  Reviewable. 

III.  Must  Be  Taken  Within  What  Time. 

IV,  Necessity  op  Objection. 

V.  Certificate  of  Probable  Cause. 

VI.  Record     and    Pboceedinqs     Not    o^ 
Record. 

VII.  Hearing. 
Vni.  Review. 

L  Jurisdiction  of  Courts — Appeals  in  Gen- 
eral. 

1.  As  to  generally. 

2.  Appeals  —  Creation    of   the    district 

courts  of  appeal. 
3,4.  Same — Same — Appellate  jurisdiction 
of  court  as  fixed  by  the  constitu- 
tion. 

5.  Application  for  writs  of  prohibition. 

6.  Certiorari   to   review  conviction   for 

selling. 


7.  Constitutional     jurisdiction  -^  How 

exercised. 

8.  Same — ^Adoption  of  rules. 

9.  Contempt  proceeding. 

10.  Dismissal — ^Want  of  jurisdiction. 

11.  District  courts  of  appeal  have  appel- 

late jurisdiction. 

12.  Exclusive  jurisdiction  vested  by  con- 

stitution. 

13.  Felonies — Prior    to    constitution    of 

1879. 

14- 18.  Insufficiency  of  the  evidence. 

19.  Judgment  on  appeal. 

20.  Meaning  of  ''Information.'' 

21-30.  ''Miscarriage  of  justice'' — Meaning 
of  phrase. 

31.  Motion  in  arrest  of  judgment. 

32.  Practice — ^Dismissal. 

33.  Same  —  Diligence  in  procuring  at- 

tendance of  witnesses. 

34.  Remedy  by  appeal  exclusive. 

35.  Review  of  decisions. 
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n.  Decisions  Beviewable. 

36.  Admission  of  immaterial  evidence. 

37.  Judgment,  not  verdiet,  appealable. 

88.  Leading  questions. 

89.  Misconduct  of  district  attome7. 

40.  Motion  to  withdraw  plea. 

41.  Same — Plea  of  guilty  bj  duress. 

42.  Same — Withdrawal  of  plea. 

43.  Same — Official  character   of   magis- 

trate. 

44.  Same — Not    entitled    as    matter    of 

right  to  withdrawaL 

45, 46.  New  trial  order. 

47.  Same — Appeal  by  people. 

48,49.  Order  denying  motion  in  arrest  of 
judgment. 

50.  Order  denying  motion  to  set  aside 
information. 

61.  Verdict  of  jury. 

m.  Must  Be  Taken  Within  What  Tims. 

52-  56.  Amendment  not  retroactive — Affects 
people  and  defendant. 

IV.  Negessitt  of  Objection. 
57-  60.  As  to  generally. 

61-  72.  Objection  not  made  below. 

73.  Same — Motion  to  strike  out  evidence. 

74.  Objection  to  deposition  not  urged, 

V.  Certipicate  op  Probable  Cause. 

75.  District  courts  of  appeal — ^Power  of. 

YI.  Becobd,  and  Proceedings  Not  in  Becobd. 

76.  Appeal  ineffectual,  when. 

77.  Appeal  under  new  method. 

78-  83.  Authentication  of  transcript,  etc. 

84.  Briefs. 

85.  Construction  of  section  1247,  poslr^ 

Amendment  of  1911. 

86.  Construction  of  section  1247a,  post — 

Not  retroactive. 

87.  Duty  of  court  of  appeal. 

88.  Endorsement  of  judge  requisite. 

89.  Failure  of  clerk  to  enter  appeal. 

90.  Information  defective. 

91.  Method  of  taking  appeal — Entry  in 

minutes. 

92.  Same — Section   1240,   post,   is  man- 

datory. 
93-  95.  Same — Method  of  appeal  adopted  in 
1909. 

96.  Same  —  Section     1247,     post,     as 

amended  in  1911. 

97.  Same — Same — Mandatory. 

98.  Notice  of  appeal — Necessity  of. 

99.  Oath  of  reporter. 

100.  Becord  on  appeal. 

101.  Same  —  Further  transcript  —  Appel- 

late court  to  make  order. 

102.  Bendition  and  entry  of  judgment — 

Notice. 

103.  B^porter's  transcript. 


VII.  Hearing. 

104.  As  to  generally. 

Vni.  Bevhew. 

105.  Absence  of  argument  for  appellant. 

106, 107.  Conclusiveness   of   findings   of   trial 
court. 

108.  Same — Evidence — Sufficiency. 

109.  Same — Witnessed — Credibility. 
110- 112.  Conclusiveness  of  verdict. 

113.  Same — Finding  as  to  credibility  of 

witness. 

114.  Discretion    of   lower   court — Laying 

foundation  for  evidence. 

115, 116.  Estoppel  to  allege  error. 

117.  Failure  to  support  appeaL 

118.  Harmless  error — ^Proceedings  before 

grand  jury. 

119- 125.  Same — Admission  of  evidence. 

126.  Same — ^As  to  instructions — Degree  of 

offense. 

127.  Same — As  to  witnesses. 

128.  Same — Assuming  fact  as  proved. 

129.  Same — Conclusion  of  witness. 

130.  Same — ^Exclusion  of  evidence. 

131.  Same — ^Limiting  defense. 

132.  Same — Misconduct  of  bystander. 

133.  Same — Question    to    witness    as    to 

reputation  of  defendant. 

134, 135.  Same — Befuaal   to  instruct — Charge 
already  given. 

136.  Same — Setting  aside  judgment. 

137.  Same — Statements  favorable  to  de- 

fendant. 

138.  Same — Verdict  for  lesser  crime. 
139, 140.  Instructions. 

141.  Same — As  to  intent. 

142.  Modification  of  judgment. 

143.  Modification   of   term   of   imprison- 

ment. 

144.  Prejudicial  error  must  be  shown. 
145- 147.  Presump'tions. 

148.  Beversal  for  prejudicial  error. 

I.     JUBISDICTION  OF  COUBTS — ^IN 
GENERAU 

1.  A«  to  sTcnerally. — While  the  provision 
of  the  constitution  restricting  the  jurisdic- 
tion of  appellate  courts  to  "questions  of  law 
alone"  has  not  been  in  terms  amended,  the 
amendment  of  1911  of  section  4H  of  article 
VI  makes  it  the  duty  of  any  appellate 
court,  in  considering:  the  questions  of  law 
presented  on  an  appeal  in  a  criminal  case, 
to  consider  the  "entire  cause,  includingr  the 
evidence,"  for  the  purpose  of  determining 
whether  any  error  or  erroneous  procedure 
complained  of  "has  resulted  In  a  mlscar- 
rlagre  of  Justice." — People  v.  Fleming,  166 
Cal.  367,  136  Pac.  291. 

a.  Appeal*^  Creatloa  of  the  district 
•ovrto  of  appeal. — By  amendment  to  con- 
stitution,  adopted  November   8,   1904,   three 
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district  courts  of  appeal  were  created;  and 
this  amendment  provided  that  supreme 
court  should  have  appellate  Jurisdiction  on 
appeal  from  superior  court  on  questions  of 
law  alone  in  all  criminal  cases  where  Judgr* 
ment  of  death  has  been  rendered,  and  also 
in  all  cases,  matters,  and  proceedingrs  pend- 
ing: before  district  court  of  appeal  which 
should  be  ordered  by  supreme  court  to  be 
transferred  to  itself  for  hearing  and  deci- 
sion. 

S.  Same  ^  Same  —  Appellate  Jnrladletloa 
of  court  «•  fixed  by  eoB«tltatloit  can  not  be 

impaired  by  legislative  action,  and  court 
will,  in  cases  named  in  constitution,  exer- 
cise its  appellate  Jurisdiction,  and,  where 
no  mode  of  procedure  has  been  prescribed 
by  legrislature,  will  issue  such  writs  as  may 
be  appropriate. — ^Adams  v.  Town,  3  Cal.  247, 
248;  Middleton  v.  Gould,  6  Cal.  190,  191;  Bx 
parte  Thistleton,  62  Cal.  220,  223.  225. 

4.  Appellate  Jurisdiction  of  court,  being: 
fixed  by  constitution,  exists  and  is  capable 
of  effective  assertion,  independently  of 
legrislative  aid,  as  to  procedure  by  which 
an  appeal  is  to  be  brought  before  it. — In 
re  Houghton,   42  Cal.   86,   61,    69. 

B.     Application    for   writs    of   prohibition, 

etc.,  should  be  first  made  to  district  court 
of  appeal  in  actions  where  an  appeal  from 
a  Judgment  in  the  action  will  be  to  that 
court. — Collins  v.  Superior  Court,  147  Cal. 
264,  81  Pac.   609. 

••  Certiorari  to  revlcinr  conviction  for 
aclllng. — Certiorari  does  not  lie  to  review 
a  Judgment  convicting  the  petitioner  of 
selling  adulterated  milk  in  violation  of  law 
(Stats.  1911,  p.  969),  when  no  attack  is 
made  on  the  validity  of  the  statute  defining 
the  offense,  and  the  trial  court  had  Jurisdic- 
tion, but  the  petitioner  insists  that  at  the 
trial  h«  was  denied  an  opportunity  to  make 
his  defense  by  a  ruling  of  the  court  reject- 
ing certain  evidence,  which  evidence,  as 
appears  from  the  petition,  was  immaterial 
and  constituted  no  defense. — ^Revis  v. 
Superior  Court,  22  Cal.  App.  479.  134  Pac. 
1159. 

7.  Conatltntlonal  fvrlsdlctlon^How  cxer- 
eiaed. — Where  certain  Jurisdiction  has  been 
conferred  by  constitution  on  court,  it  is 
duty  of  court  to  exercise  it.  duty  of  which 
it  is  not  relieved  by  failure  of  legislature 
to  provide  mode  for  its  exercise.  In  ab- 
sence of  any  rules  of  practice  enacted  by 
legislative  authority,  it  is  competent  for 
court  to  establish  an  entire  code  of  pro- 
cedure in  civil  cases  and  an  entire  system 
of  procedure  in  criminal  cases. — People  v. 
Jordan,  65  Cal.  644,  646,  4  Pac.  683. 

8.  Same— Adoption  of  mlea.  —  The  con- 
stitution having  vested  supreme  court  with 
appellate  Jurisdiction  in  cases  of  misde- 
meanor prosecuted  by  Indictment  or  infor- 
mation, and  legislature  having  provided  no 
means  for  exercise  of  such  Jurisdiction, 
court  will  adopt  rules  provided  by  this 
code  relating  to  appeals  in  other  cases. — 
People  V.  Jordan,  66  Cal.  644,  661,  4  Pac.  683. 


9.  Contempt  proceeding. — ^No  appeal  lies 
from  a  Judgment  in  contempt  proceeding, 
it  not  being  criminal  proceeding  prose- 
cuted by  indictment  or  information. — Tyler 
V.  Connolly,  66  Cal.  28.  82,  2  Pac.  414. 

10.  Diamlaaal — ^Want      of     Jnriadlction.— 

Appeal  of  which  court  has  no  Jurisdiction 
will  be  dismissed  by  supreme  court  on  its 
own  motion. — People  v.  Higgins,  114  Cal. 
68,   64,   46  Pac.  1004. 

11.  District  conrta  of  appeal  bave  appel- 
late Jurisdiction  on  appeals  from  superior 
court  on  questions  of  law  alone  in  all 
criminal  cases  presented  by  indictment  or 
information  in  court  of  record,  excepting 
criminal  cases  where  Judgment  of  death 
has  been  rendered,  and  in  all  cases,  matters, 
and  proceedings  pending  before  supreme 
court  which  shall  be  ordered  by  supreme 
court  transferred  to  district  courts  of 
appeal.  Supreme  court  has  power  to  order 
any  cause  pending  before  it  to  be  heard 
and  determined  by  district  court  of  appeal, 
or  to  order  any  cause  pending  before  dis- 
trict court  of  appeal  to  be  heard  and 
determined  by  the  supreme  court,  either 
before  Judgment  or  within  thirty  days 
thereafter.  It  may  also  order  a  case  pend- 
ing before  one  district  court  of  appeal 
transferred  to  another.  No  appeal  taken 
to  supreme  court  or  to  a  district  court 
of  appeal  shall  be  dismissed  for  the  reason 
only  that  same  was  not  taken  to  proper 
court,  but  it  shall  be  transferred  to  proper 
court  upon  such  terms  as  may  be  Just.  All 
statutes  now  in  force  allowing,  providing 
for.  or  regulating  appeals  to  supreme  court 
apply  to  district  courts  of  appeal,  so  far 
as  the  same  are  not  in  conflict  with  the 
constitution  as  amended,  and  until  legisla- 
ture shall  otherwise  provide.  The  supreme 
court  shall  make  and  adopt  rules  not  incon- 
sistent with  law  for  the  government  of  the 
supreme  court  and  the  district  courts  of 
appeal  and  for  regulating  practice  in  said 
courts. — Const.  1879,  art.  VI.  {  4  (amdt. 
1904),  1  Henning's  Gen.  Laws  (8d  ed.),  p. 
xlix. 

12.  Exdnaive  Jnrladiction  vested  by  con- 
stitution.— When  certain  powers  are,  in 
form,  affirmatively  bestowed  upon  certain 
courts,  they  are  exclusive,  unless  there  be 
some  exception  specified  in  constitution  it- 
self, or  power  to  pres&ribe  cases  to  which 
jurisdiction  should  extend  be  expressly 
given  to  legislature. — Ex  parte  Attorney- 
General,  1  Cal.  86,  87;  People  ▼.  Fowler, 
9   Cal.   86.   86. 

IS.  Felonies— Prior  to  constitution  of 
187S  an  appeal  did  not  lie  where  defendant 
was  convicted  of  a  misdemeanor,  the  appel- 
late Jurisdiction  of  the  court  being  confined 
to  cases  of  felony. — People  v.  Johnson.  SO 
Cal.  98-101;  People  v.  Apgar.  35  Cal.  389: 
People  V.  Aubrey.  63  Cal.  427,  428. 

14.     Inaufllcicncy      of     tbe     evidence. — In 

criminal  cases  it  is  only  where  there  is  a 
clear  failure  of  proof,  or  perhaps  where  the 
evidence  Is  so  slight  as  not  to  amount   to 
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satisfactory  proof  within  the  meaningr  of 
section  1835  of  the  Code  of  Civil  Procedure, 
and  the  appellate  court  is  legally  Justified 
in  so  declaring:,  or  where  the  testimony 
from  which  the  verdict  must,  if  at  all,  de- 
rive its  support,  is  inherently  Improbable, 
that  the  propriety  of  conviction  on  the  evi- 
dence before  the  Jury  becomes  a  question 
of  law  within  the  competence  of  this  court. 
— People  V.  Lichtenstein.  22  Cal.  App.  592. 
135   Pac.   692. 

15.  On  an  appeal  by  the  accused  In  a 
criminal  case,  the  constitution  (art.  VI,  sec. 
4)  limits  the  power  of  the  appellate  court 
to  the  review  of  questions  of  law  alone; 
questions  of  fact  can  not  be  reviewed,  un- 
less they  have  developed  a  character  which 
converts  them  into  questions  of  law. — Peo- 
ple V.  Lichtenstein,  22  Cal.  App.  692,  186 
Pac.   692. 

16.  Appellate  courts  will  not  ordinarily 
disturb  a  verdict  upon  the  ground  of  insuf- 
ficiency of  the  evidence  in  case  of  a  conflict, 
but  this  rule  is  departed  from  In  excep- 
tional cases  where  the  preponderance  of 
evidence  against  the  verdict  is  so  great 
as  to  produce  a  conviction  that  in  render- 
ing It  the  jury  must  have  been  acting  under 
the  Influence  of  passion  or  prejudice. — Peo- 
ple V.  Harden,  24  Cal.  App.  522,  141  Pac. 
1076. 

17.  Under  the  constitutional  provision 
that  courts  of  appeal  shall  exercise,  on 
questions  of  law  alone,  appellate  jurisdic- 
tion In  all  criminal  cases  prosecuted  by 
indictment  or  Information  in  a  court  of 
record,  excepting  criminal  cases  where 
Judgment  of  death  has  been  rendered  (art. 
VI.  sec.  4,  Const.),  It  follows  that,  unless 
the  evidence  upon  which  the  verdict  in  a 
criminal  case  has  been  planted  Is.  upon  Its 
face.  Incredible  or  Inherently  Improbable, 
and  Is  in  all  other  respects  suflllcient  to 
support  the  verdict,  a  reversal  of  the  judg- 
ment or  an  order  refusing  a  new  trial  upon 
the  ground  that  the  evidence  does  not  sup- 
port the  verdict  is  not  allowable. — People 
V.  Bonzani.   24  Cal.  App.  649,  141   Pac.   1062. 

18.  The  statement  of  a  juror  while'  in 
court  for  further  Instruction  that  he 
thought  the  "defendant  was  guilty  to  a 
certain  extent."  and  the  remark  of  the 
Judge  when  pronouncing  judgment  that  he 
"had  some  little  question  about  the 
technical  violation  of  the  law"  by  tlie 
defendant,  should  not  be  considered  In  de- 
termining the  question  whether  the  verdict 
is,  as  a  matter  of  law,  sufficiently  supported. 
— People  V.  Bonzani,  24  Cal.  App.  549,  141 
Pac.   1062. 

10.  Jad«rment  on  appeal  from  inferior 
court  is  not  appealable,  not  being  in  a  crim- 
inal proceeding  prosecuted  by  indictment  or 
information  in  a  court  of  record. — People 
V.  Meiggs*  Wharf  Co.,  65  Cal.  99,  3  Pac.  491. 

20.  Meanlnjr  of  '^nfomuitton/'  in  this 
section,  is  that  authorized  by  article  I,  sec- 
tion 8  of  the  constitution,  as  equivalent  to 
an  indictment. — In  re  Curtis,  108  Cal.  661, 
6C3,   41    Pac.   793, 


21.  ''Miscarriage  of  Justice** — MeanlDfc 
of  phraac. — The  phrase  "miscarriage  of 
justice,"  within  the  meaning  of  jirticle  VI, 
section  414  of  the  constitution,  does  not 
simply  mean  that  a  guilty  man  has  escaped, 
or  that  an  Innocent  man  has  been  con- 
victed. It  is  equally  applicable  to  cases 
where  the  acquittal  or  the  conviction  has 
resulted  from  some  form  of  trial  in  which 
the  essential  rights  of  the  people  or  of 
the  defendant  were  disregarded  or  denied. 
The  right  of  the  accused  In  a  given  case 
to  a  fair  trial,  conducted  substantially  ac- 
cording to  law,  is  at  the  same  time  the 
right  of  all  inhabitants  of  the  country  to 
protection  against  procedure  which  might 
at  some  time  illegally  deprive  them  of  life 
or  liberty.  It  is  an  essential  part  of  justice 
that  the  question  of  guilt  or  Innocence  shall 
be  determined  by  an  orderly  legal  proce- 
dure. In  which  the  substantial  rights 
belonging  to  defendants  shall  be  respected. 
— People  V.  Wilson,  23  Cal.  App.  513,  138 
Pac.  971. 

22.  Although  section  4Vi  of  article  VI  of 
the  constitution  makes  It  the  duty  of  appel- 
late court  to  aflSrm  a  judgment  of  convic- 
tion In  a  criminal  case,  regardless  of  any 
error  as  to  any  matter  of  pleading  or  pro- 
ceeding, where,  upon  a  consideration  of  the 
entire  record.  Including  the  evidence,  they 
are  of  the  opinion  that  the  conviction  has 
not  resulted  in  a  miscarriage  of  Justice, 
nevertheless  It  might  be  well  for  trial 
courts  and  prosecuting  officers  generally  to 
keep  In  mind,  in  conjunction  with  their 
oaths  of  office,  the  fact  that  such  provisions 
of  the  constitution  were  not  designed  to 
repeal  or  abrogate  the  guaranties  accorded 
persons  accused  of  crime  by  other  parts  of 
the  constitution,  or  to  overthrow  all  statu- 
tory rules  of  procedure  and  evidence  In 
criminal  cases. — People  v.  Ho  Kim  You 
(People  V.  Chew  Bock  Hue),  24  Cal.  App. 
451,   141   Pac.   950. 

23.  Trial  courts  and  prosecuting  officers, 
in  the  trial  of  criminal  cases,  should  adhere 
closely  to  the  settled  lines  of  criminal  pro- 
cedure at  every  stage  of  the  case,  and 
thereby  be  assured  that  they  are  neither 
aiding  nor  contributing  to  a  miscarriage 
of  Justice,  which,  in  cases  where  the  evi- 
dence is  evenly  balanced,  or  the  guilt  of 
the  defendant  appears  to  appellate  courts 
to  be  doubtful,  will  surely  be  reversed. — 
People  V.  Ho  Kim  You  (People  v.  Chew 
Bock  Hue),  24  Cal.  App.  451,  141  Pac.  950. 

24.  Appellate  courts  in  such  cases  have 
not  the  duty  or  privilege  of  determining 
questions  of  fact  arising  out  of  a  conflict 
in  the  evidence;  that  duty  rests  exclusively 
with  the  trial  Judge  and  jury. — People  v. 
Rader,   24   Cal.   App.   477,   141    Pac.   968. 

25.  It  is  not  sufficient  to  warrant  a  re- 
versal to  show  that  error  was  committed, 
but,  after  a  review  of  the  whole  record,  the 
error  must  be  disregarded,  and  the  Judg- 
ment afllrmed  unless  the  appellate  court  is 
of  the  opinion  (belief  or  conviction)  that 
the  error  resulted  in  a  miscarriage  of  jus* 
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tlce. — ^People  ▼.  Bartol,  24  Cal.  App.  669,  14S 
Pac.  610. 

26.  So  loner  as  the  present  syBtem  of 
criminal  procedure  preTails,  and  particu- 
larly since  the  adoption  of  section  4Vi. 
article  VI,  of  the  constitution,  under  which, 
notwithstandingr  a  defendant  has  by  a  rul- 
ing of  the  court  been  deprived  of  a  legral 
right  in  his  trial,  he  is  nevertheless,  on 
appeal,  without  remedy,  unless  the  appel- 
late court  can  say  upon  the  entire  evidence 
that  such  error  has  resulted  in  a  miscar- 
riage of  Justice,  a  greater  and  larger 
responsibility  rests  upon  the  trial  Judge  in 
.seeing  that  a  defendant  on  trial  is  accorded 
every  right  to  which  he  is  entitled;  other- 
wise a  legal  wrong  Is  done  under  Judicial 
sanction  for  which  the  person. aggrieved  is 
without  remedy. — People  v.  Svendsen,  26 
Cal.   App.   1.   142   Pac.   861. 

27.  In  such  a  case,  while  one  of  the  sev- 
eral representaUons  averred  to  have  been 
made  by  the  defendant  might,  if  standing 
alone,  be  regarded  as  insufficient  to  base 
a  prosecution  upon,  this  fact  is  not  suffi- 
cient to  warrant  a  reversal  of  the  case, 
where  the  other  representations  are  suf- 
ficient.— People  V.  Eddards,  26  Cal.  App. 
660,  145  Pac.  178. 

28.  In  such  a  case  there  is  no  error  in 
refusing  an  instruction  proffered  by  the 
defense,  however  correct  fn  point  of  law, 
where  it  is  sufficiently  covered  by  other 
instructions  given  by  the  court. — People  v. 
Kddards,    25   Cal.   App.    660.    145   Pac.    173. 

29.  In  such  a  case  there  was  no  error 
In  permitting  the  party,  who,  it  was 
charged,  the  defendant  represented  held  the 
purchase  money  for  the  mica  mine,  to  tes- 
tify in  respect  to  conversations  between 
himself  and  the  defendant,  regarding  deal- 
ings between  them  closely  allied  to  the 
transaction  with  the  complaining  witness: 
such  conversations  being  admissible,  first, 
as  part  and  proof  of  the  very  dealings 
between  the  defendant  and  the  alleged  vic- 
tim, set  forth  in  the  information;  and. 
second,  as  evidence  of  a  similar  transac- 
tion with  the  alleged  holder  of  the  purchase 
money  tending  to  shed  light  upon  the 
motive  of  the  defendant  in  making  his 
representations  to  the  complaining  witness; 
nor  was  the  admission  in  evidence  of  a 
telegram  for  money  sent  by  the  co-defend- 
ant, with  appellant,  to  the  wife  of  another 
party,  who  was  one  of  the  associates  of 
appellant  in  the  mica  enterprise. — People  v. 
Eddards.  25  Cal.  App.  660,  145  Pac.  173. 

30.  In  such  a  case,  where  the  evidence 
is  conflicting  upon  practically  every  impor- 
tant issue  of  fact  involved  in  the  trial,  the 
appellate  court,  under  the  well  established 
rule,  is  prohibited  from  considering  the  suf- 
ficiency of  the  evidence  to  sustain  the 
verdict.  —  People  v.  Eddards,  25  Cal.  App. 
660,    145   Pac.    178. 

31.  Motion    In    arrest    of    JndKinent. — ^No 

appeal  lies  from  a  motion  In  arrest  of  Judg- 
ment, or  from  the  verdict,  or  from  an  order 


suspending  Judgment  and  placing  the  de- 
fendant on  probation. — People  v.  Hartman, 
23  Cal.  App.  72,  137  Pac.  611. 

See  pars.  48,  49,  this  note;  also,  post, 
S  1237,  note  pars.  1,  40. 

82.  Practice — Dismissal. — Where  an  ap- 
peal ib  attempted  to  be  taken  from  non- 
appealable order,  it  has  sometimes  been 
stricken  from  calendar,  and  sometimes 
dismissed. — People  v.  Hollis,  65  Cal.  78,  79. 
2  Pac.  893. 

83.  Same  ^  Diligence  In  procnrlnK  ni" 
tendance  of  witnesses.  —  The  question 
whether  or  not  sufficient  diligence  to  pro- 
cure the  attendance  of  the  witness  in  such 
case  has  been  shown  is  a  matter  largely 
within  the  discretion  of  the  trial  court,  and 
its  action  can  not  be  set  aside  on  appeal 
unless  an  abuse  of  discretion  is  shown,  that 
is,  unless  it  appears  that  the  evidence  was 
insufficient  to  support  the  finding  x}f  due 
diligence. — People  v.  Mueller,  168  Cal.  621, 
L.  R.  A.  1915B,  788,  143  Pac.  748. 

84.  Remedy  hy  appeal  ezelnslve. — Where 
statute  is  provided  for  review  of  Judgment 
or  order  by  appeal,  that  method  is  exclu- 
sive, and  writ  of  error,  or  other  like  pro- 
ceeding, does  not  lie. — Sacramento  P.  &  N. 
R.  Co.  V.  Harlan,  24  Cal.  884,  837;  People 
V.  Superior  Court,  114  Cal.  466,  470,  46  Pac. 
383;  Southern  California  R.  Co.  v.  Superior 
Court,   127  Cal.   417.  419,   69   Pac.   789. 

39.  Review  of  decisions. — The  power  of 
supreme  court  to  order  cases  pending  in 
district  court  of  appeal  before  or  after 
Judgment  therein  to  be  transferred  to  if 
for  decision  is  absolute,  and  does  not  de- 
pend on  character  of  case,  nor  on  class  of 
cases  over  which  original  appellate  Juris- 
diction is  given  to  particular  court.  Exer- 
cise of  power  is  discretionary  in  supreme 
court,  and  will  be  used  for  purpose  of 
securing  proper  distribution  of  cases  to 
secure  uniformity  of  decisloi)  of  doubtful 
and  disputed  questions  of  law  or  of  con- 
struction of  statutes,  etc.,  but  will  not  be 
exercised  to  revise  decisions  of  district 
courts  of  appeal  as  to  facts  shown  to  exist 
by  the  record. — People  v.  Davis,  147  Cal. 
346,  348,   81   Pac.   718. 

II.     DECISIONS  REVIEWABLE. 

Sd.     Admission  of  Immaterial  evidence  in 

the  form  of  a  letter  which  could  have  no 
bearing  on  the  case,  either  for  or  against 
the  defendant,  furnishes  no  ground  for  re- 
versal of  a  Judgment  of  conviction. — People 
v.  Balmain.  16  Cal.  App.  33,  116  Pac.  303. 

37.  Judgment,  not   verdict,  appealable. — 

No  appeal  lies  from  a  verdict  of  guilty  and 
rulings  upon  the  evidence  can  only  be  re- 
viewed upon  appeal  from  the  Judgment  or 
order  denying  motion  for  a  new  trial. — 
People  V.  Zimmerman,  11  Cal.  App.  115,  117, 
104   Pac.   590. 

See  pars.  51  and  110,  this  note. 

38.  EfCadlnK  qneatlons  are  largely  in  the 
discretion  of  the  trial  court;  and,  before 
error    can    be    claimed    or    allowed    for    the 
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asking:  of  such  questions  it  must  be  shown 
that  the  trial  court  abused  its  discretion. — 
People  V.  Anthony,  20  Cal.  App.  686*  129 
Pac.  968,  971. 

39.  Miacoiidiict  of  diatrlet  attorney,  aside 
from  any  ruling:  of  the  court  thereon,  can 
not  be  reviewed  upon  appeal  from  Judgr- 
ment. — People  v.  Amer.  8  Cal.  App.  187, 
140,  96  Pac.  401. 

40.  Motion  to  withdraw  plea. — Order 
made  on  motion  to  set  aside  Judgrment  and 
allow  withdrawal  of  plea  of  not  guilty  is 
an  order  made  for  final  Judgment  and  ap- 
pealable.— People  y.  Perez,  9  Cal.  App.  266, 
266,   98   Pac.   870. 

41.  Same— Plea  of  wllty  by  duress. — ^To 

avoid  Judgment  entered  on  plea  of  gruilty 
which  it  is  claimed  was  obtained  by  duress 
and  extorted  by  fear  of  violence  the  proper 
practice  is  a  motion  that  the  court  set 
aside  the  Judgment  and  permit  the  defend- 
ant to  withdraw  his  plea  of  guilty  upon 
the  ground  that  it  was  so  obtained.  The 
statute  does  not  expressly  provide  how  the 
action  of  the  court  shall  be  invoked  in  such 
a  case,  and  while  there  is  no  such  proceed- 
ing known  to  our  practice  as  an  application 
for  a  writ  of  ''error  coram  nobis,"  If  the 
same  is  equivalent  to  a  motion  to  set  aside 
the  plea  of  guilty  it  will  be  held  such  no 
matter  what  It  is  technically  termed. — Peo- 
ple V.  Perez,  9  Cal.  App.  266,  266,  98  Pao. 
870. 

42.  Same— Withdrawal  of  plea. — The  re- 
fusal to  permit  a  defendant  to  withdraw  his 
plea  of  not  guilty  in  order  that  he  may 
move  to  set  aside  the  information  is  not 
erroneous,  where  no  excuse  is  given  for 
failure  to  make  the  motion  at  the  time 
the  plea  was  made. — People  v.  Ronsse,  26 
Cal.  App.  100,  146  Pac.  65. 

48.  Same— Ofllclal  character  of  maffls- 
trate. — An  objection  that  the  person  who 
acted  as  Justice  of  the  peace  and  committed 
the  defendant  for  trial  was  not  Invested 
with  the  powers  of  a  magistrate,  but  was 
only  a  pretended  Incumbent  of  a  pretended 
ofilce,  should  be  made  before  plea,  and  is 
too  late  'When  made  at  the  time  of  trial 
and  also  after  verdict. — People  v.  Honsse, 
26  Cal.  App.   100,   146  Pac.   65. 

44.  Same— Not  entitled  as  matter. of  vtght 
to  withdrawal. — A  defendant  is  not  entitled 
as  a  matter  of  right  to  withdraw  a  plea 
duly  made  to  an  Indictment  or  information. 
In  order  that  he  may  interpose  objections 
to  the  proceedings  which  should  have  been 
presented  before  the  plea,  and  when  he  ap- 
peals to  the  discretion  of  the  court  to  allow 
him  so  to  do  there  should  be  some  showing 
of  reasonable  excuse  for  his  neglect,  such 
as  that  he  was  theretofore  without  the  ad- 
vice of  counsel  as  to  his  rights. — People  v. 
Ronsse,   26  Cal.  App.   100,   146   Pac.   65. 

45.  New  trial  order. — Appeal  from  order 
denying  motion  for  new  trial  may  still  be 
taken  in  open  court  under  this  section,  al- 
though since  the  amendments  of  1909  to 
sections     1239,    1240    and     1241,    no    special 


method  is  provided  therefor  the  order  may 
nevertheless  be  reviewed  under  the  pro- 
visions of  section  1259. — People  v.  Grlder, 
13  Cal.  App.  703.  706.  110  Pac.  686. 

46.  An  appeal  Is  granted  the  defendant 
from  an  order  on  motion  for  new  trial  in 
a  criminal  case,  but  no  such  appeal  lies 
from  an  order  denying  a  motion  in  arrest 
of  Judgment,  and  where  such  an  appeal  is 
united  with  one  from  the  new  trial  order, 
it  will  be  disregarded  so  far  as  It  relates 
to  the  denial  of  the  motion  in  arrest  of 
Judgment. — Peopte  v.  Robinson,  17  Cal.  App. 
276,   119   Pac.   627. 

47.  Same— Appeal  by  people. — By  virtue 
of  the  provisions  of  section  1288,  Penal 
Code,  the  people  may  appeal  from  an  order 
granting  a  new  trial. — People  v.  Tomsky. 
20  Cal.  App.  672,  ISO  Pac.  184,  186. 

48.  Order  denyins  motion  in  arrest  of 
JndKment  Is  not  appealable.  —  People  v. 
Mohr,  157  Cal.  782,  738,  109  Pac.  476;  People 
V,  Robinson,  17  Cal.  App.  275,  119  Pac.  527; 
People  V.  Crosby,  17  Cal.  App.  520.  120  Pac. 
441;  People  v.  Merritt,  18  Cal.  App.  68,  60. 
122  Pac.  839. 

49.  No  appeal  lies  from  an  order  denying, 
a  motion  in  arrest  of  Judgment,  for  this  is 
always  reviewable  on  an  appeal   from   the 
Judgment  Itself. — People  v.  Rogers,  163  Cal. 
476.  126  Pac.  143. 


60.  Order  denying  m/otlon  to  act  aaide 
Information  is  not  an  appealable  order,  but 
is  reviewable  upon  appeal  from  the  Judg- 
ment under  section  1259,  post. — People  v. 
Williams,  8  Cal.  App.  695,  696,  97  Pac.  694; 
People  V.  Islar,  8  Cal.  App.  600,  602,  97 
Pac.  685. 

51.  Verdict  of  a  Jnry  is  not  appealable. 
— People  V.  Garwood,  11  Cal.  App.  666,  669, 
106  Pac.  113;  People  v.  Zimmerman.  11  Cal. 
App.  116,  104  Pac.  690;  People  v.  Crosby, 
17  Cal.  App.  520,  120  Pac.  441. 

See  pars.  37  and  110,  this  note. 

III.  MUST  BE  TAKEN  WITHIN  WHAT 

TIME. 

52.  Amendment  not  retroactive — ^Affects 
people  and  defendant. — Provision  in  amend- 
ment of  1909  to  this  and  other  sections, 
that  appeals  may  be  taken  either  by  the 
defendant  or  the  people  by  oral  announce- 
ment In  open  court  at  the  time  the  Judg- 
ment or  order  is  rendered  plainly  was  in- 
tended as  a  rule  governing  the  method  of 
taking  appeals  from  orders  and  Judgments 
thereafter  rendered.  To  give  it  the  effect 
of  cutting  off  and  ending  the  then  exist- 
ing right  would  be  to  give  the  statute  a 
retroactive  effect  which  should  not  be  done 
except  where  such  is  the  plain  Intent  of 
the  law. — People  v.  Nash,  16  Cal.  App.  320 
114  Pac.  784. 

53.  Rule  that  statutes  that  modify  the 
remedy  by  appeal  should  not  be  held  to 
apply  to  Judgments  rendered  before  the 
taking  effect  of  the  statute  is  settled  in 
this  state. — People  y.  Nash,  15  Cal.  App. 
320,  114  Pac.  784. 
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64.     Rlgrht    of   appeal    both    of   defendant       such    a   question    on    appeal    In   a   criminal 


and  the  people  from  orders  and  Judgrments 
rendered  prior  to  the  taking:  effect  of  the 
amendment  of  1909,  was  not  affected  by 
such  amendment. — People  ▼.  Nash,  16  Cal. 
App.  820,  114  Pac.  784. 

66.  Prior  to  the  going  Into  effect  of  this 
section  on  June  21,  1909,  an  appeal  In  a 
criminal  matter  could  only  be  taken  by 
serving  and  filing:  a  written  notice  of  ap- 
peal as  prescribed  by  section  1240,  as  the 
same  read  at  that  time,  and  an  appeal  by 
announcement  In  open  court  at  the  time  the 
Judgrment  Is  rendered,  made  prior  to  the 
going:  Into  effect  of  this  section,  was  of  no 
effect  and  conferred  no  Jurisdiction  upon 
the  appellate  court. — People  v.  Heese,  18 
Cal.  App.  827,  828,  109  Pac.  640. 

66.  Appeals  by  defendant  and  by  the 
people  are  equally  affected  by  the  amend- 
ment of  1909  to  this  and  other  sections.—- 
People  V.  Nash,  16  Cal.  320,  114  Pac.  784. 

IV.    NECESSITY    OP    OBJECTION. 

57.  Am  to  generally. — An  objection  to  the 
admission  of  evidence,  not  raised  In  the 
trial  court,  can  not  be  first  presented  on 
appeal. — People  v.  Brecker,  20  Cal.  App. 
206,  127  Pac.  666. 

68.  Where  the  motion  to  strike  out  the 
testimony  of  a  witness  was  not  preceded 
by  an  objection  to  the  question  which  elic- 
ited the  testimony,  for  this  reason,  If  for 
no  other,  the  motion  to  strike  out  such  tes- 
timony was  properly  denied. — People  v.  An- 
thony, 20  Cal.  App.  686,  129  Pac.  968,  971. 

69.  The  objection  that  an  indictment 
does  not  conform  to  the  requirements  of 
section  964,  ante,  as  amended  in  1906 
(Stats.  1906,  p.  772),  In  that  the  "different 
statements  of  the  same  offense"  are  not 
set  forth  In  different  counts,  where  this 
point  Is  not  raised  by  the  demurrer  In  the 
trial  court,  can  not  be  first  raised  on  ap- 
peal.—People  V.  Hatch,  163  Cal.  868,  125 
Pac.  907,  908. 

60.  In  a  prosecution  for  murder  In  pro- 
curing: an  abortion,  an  objection  to  a  ques- 
tion to  an  expert  witness  as  to  the  effect 
of  the  use  of  a  hard  rubber  syringe  upon 
the  delicate  tissues  of  a  female,  on  the 
ground  that  the  evidence  does  not  show 
what  kind  of  rubber  was  used,  can  not  be 
first  raised  on  appeal. — People  v.  Brewer, 
19   Cal.    App.   742,   127   Pac.    808,   810. 

61.  Objection  not  made  below.  —  Objec- 
tions to  certain  argument  made  by  the  dis- 
trict attorney  can  not  be  considered  on 
appeal  unless  raised  at  the  trial  below. — 
People  V.  Rogers,  163  Cal.  476,  126  Pac.  143. 

62.  An  appellate  court  will  not  consider 
a  claim  as  to  the  misconduct  of  counsel  in 
argument  unless  objection  is  made  at  the 
time  of  argument.— People  v.  Fleming,  166 
Cal.  367.  136  Pac.  291. 

63.  An  appellate  court  will  not  consider 
a  claim  as  to  the  misconduct  of  a  special 
prosecutor  in  argument  unless  objection  is 
made    at    the    time.      To    properly    present 


case,  the  phonographic  reporter's  transcript 
of  his  notes,  showing  the  portion  of  the 
argument  complained  of,  and  the  objection 
and  action  of  the  trial  court  thereon,  should 
be  brought  to  the  appellate  court. — People 
y.  Fleming,  166  Cal.  367,  136  Pac.  291. 

64.  To  properly  present  such  a  question 
on  appeal  in  a  criminal  case,  the  phono- 
graphic reporter's  transcript  of  his  notes 
showing  the  portion  of  the  argument  com- 
plained of,  and  the  objection  and  action  of 
the  trial  court  thereon,  should  be  brought 
to  the  appellate  court. — ^People  v.  Fleming, 
166  CaL  367,  186  Pac.  291. 

66.  Objectionable  remarks  by  the  dis- 
trict attorney  In  a  criminal  case  will  not  be 
reviewed  or  considered  on  appeal,  unless 
they  have  been  objected  to  at  the  time  they 
were  made  so  that  the  trial  court  might 
have  been  accorded  an  opportunity  to  coun- 
teract their  effect  upon  the  Jury. — People  ▼. 
Stein,  23  CaL  App.  108,  187  Pac.   271. 

66.  Misconduct  of  the  district  attorney 
will  not  be  considered  on  appeal  If  no  as- 
signment of  misconduct  Is  made  at  the 
time  nor  request  made  for  the  court  to  in- 
struct the  Jury  to  disregard  It. — People  v. 
Mancuso,   28  Cal.   App.   146,   137   Pao.   278. 

67.  Where  the  trial  court  admonishes  the 
Jury  to  pay  no  heed  to  remarks  of  the  dis- 
trict attorney.  It  will  be  presumed  on  ap- 
peal that  the  admonition  was  observed. — 
People  V.  Ong  Git,  23  Cal.  App.  148,  187  Pac. 
283. 

68.  Asserted  error  of  the  trial  court  In 
failing  to  instruct  the  Jury  to  disregard 
certain  alleged  prejudicial  remarks  of  the 
district  attorney  during  the  argument  of 
the  case  will  not  be  considered  on  appeal 
where  the  record  fails  to  show  what  such 
remarks  were,  or  that  any  objection  was 
made  to  them  at  the  time,  or  that  any  re- 
quest for  an  instruction  to  the  Jury  to  dis- 
regard them  was  ever  made. — People  ▼. 
Horvath,  23  Cal.  App.  306,  137  Pac.  1069. 

69.  An  alleged  Improper  statement  by 
the  district  attorney  In  a  homicide  trial  can 
not  be  complained  of  on  appeal  if  the  de- 
fendant neither  objected  to  the  statement 
nor  asked  the  court  to  strike  it  from  the 
record. — People  v.  Cramley,  23  Cal.  App. 
840,  138  Pac.  123. 

70.  Alleged  misconduct  of  the  district 
attorney  in  asking  witnesses  Improper 
questions  will  not  be  considered  on  appeal, 
in  the  absence  of  specific  objection  and  ex- 
ception based  thereon. — People  v.  Carmean, 
23  Cal.  App.  396,  138  Pac.  117. 

71.  If  no  assignment  of  misconduct  of 
the  district  attorney  is  made  at  the  time  of 
its  occurrence,  the  misconduct  will  not  be 
considered  on  appeal. — People  v.  Kiser,  24 
Cal.  App.  640,  141  Pac.  1078. 

72.  An  objection  to  certain  evidence  on 
the  ground  that  It  was  not  proper  rebuttal 
evidence,  when  not  raised  in  the  trial  court, 
can  not  be  made  the  first  time  on  appeal. — 
People  v.  Peter.  20  Cal.  App.  161,  128  Pac 
415. 
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73.  Same— Motion  to  strike  out  evldeacc. 

— Since,  in  a  criminal  prosecution,  anything 
that  the  defendant  may  have  said'  which 
was  relevant  and  material  to  the  commis- 
sion of  the  offense  was  admissible  in  evi- 
dence, and  as  the  trial  court  could  not 
know,  and  had  no  reason  to  anticipate,  the 
answer  of  the  witness,  under  such  circum- 
stances, the  fact  that  the  witness  narrated 
a  conversation  of  the  defendant  which 
disclosed  a  statement  of  the  defendant 
prejudicial  to  him  and  irrelevant  to  the 
Issue  being:  tried,  did  not  make  the  rulingr 
erroneous.  In  such  a  contingency,  the 
defendant  might  have  availed  himself  of  a 
motion  to  strike  out  the  answer,  but,  not 
having  done  so,  he  will  not  be  heard  to 
complain  on  appeal. — People  v.  Dong  Pok 
Yip,   164  Cal.  143,   127   Pac.   1031,   1033. 

74.  Objection*    to    deposition    not    nrired 

when  offered  in  evidence  are  deemed  to 
have  been  waived  and  will  not  be  consid- 
ered for  the  flrsti  time  on  appeal.* — People 
▼.  Mullaley,  16  Cal.  App.  48.  116  Pac.  88. 

V.  CERTIFICATE  OP  PROBABLE  CAUSE. 

76.     DUitrlet  courts  of  appeal^Power  of. 

— ^Under  the  constitutional  provision  for 
formation  of  district  court  of  appeals  that 
court  has  Jurisdiction  to  issue  certificates 
of  probable  cause. — Olass  v.  Lawlor,  152 
Cal.  602,  608,  98  Pac.  490. 

VI.  RECORD,  AND  PROCEEDINGS  NOT  IN 

RECORD. 

76.  Appeal  Inelfectual  when  the  defend- 
ant has  failed  to  present  the  application 
stating  generally  the  grounds,  the  points 
relied  on,  and  the  parts  of  the  reporter's 
notes  It  will  be  necessary  to  transcribe 
within  the  five  days  required,  and  the  trial 
court  is  Justified  in  proceeding  with  the 
enforcement  of  the  Judgment. — Rhodes  v. 
Sargent,  17  Cal.  App.  66,  118  Pac.  727. 

77.  Appeal  under  new  method. — Not- 
withstanding the  appeal  was  from  a  Judg- 
ment pronounced  after  the  1909  amendment 
became  effective,  and  was  not  perfected 
under  the  method  prescribed  by  that  amend- 
ment, inasmuch  as  the  Judgment  was  pro- 
nounced only  a  few  days  after  the  amend- 
ment became  effective,  and  the  Judgment 
must  be  afilrmed  in  any  event,  the  objec- 
tion will  not  be  held  to  preclude  review  of 
the  record. — People  v.  Davis,  14  Cal.  App. 
119,   111  Pac.  268. 

See,    also,    Part    I,    and    pars.    88-93,    this 
note. 

78.  Authentication    of    transcript,    etc. — 

Under  the  present  method  of  taking  ap- 
peals in  criminal  cases,  the  Judge's  cer- 
tificate must  be  held  to  be  a  mere  nullity, 
so  far  as  any  effect  it  may  have  as  an 
authentication  of  the  record  on  appeal, 
where  the  phonographic  reporter's  certifi- 
cate Is  wanting  in  one  of  the  most  vital 
of  the  requisites  of  a  proper  or  legal  au- 
thentication.— People  V.  Brecker,  20  Cal. 
App.  205,  127  Pac.  6C6. 
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79.  The  authentication  of  the  record  on 
appeal  of  the  proceedings  of  the  trial  court 
constitutes  the  evidence  from  which  the  re- 
viewing court  may  determine  whether  the 
proceedings  were  had  in  the  court  below^ 
and  the  Jeglslature  may  contrive  and  pro- 
vide any  reasonable  method  of  furni.^hing 
such  evidence;  and,  when  once  the  legisla- 
ture prescribes  a  method  for  proving  that 
the  proceedings  which  are  taken  to  a  court 
of  appeal  for  review  have  been  had  in  the 
trial  court,  then  any  substantial  departure 
from  that  method  will  render  the  appeal 
abortive. — People  v.  Brecker,  20  Cal.  App. 
205,  127  Pac.  666. 

80.  In  addition  to  being  sworn  to  by  the 
reporter  his  transcript  must  be  authenti- 
cated by  the  trial  Judge  as  provided  in  this 
section.— People  v.  Boero,  13  Cal.  App.  686. 
689,  110  Pac.  526. 

81.  The  reporter's  transcript  in  addition 
to  being  sworn  to  by  the  reporter  must,  be- 
fore it  is  transmitted  to  the  appellate  court, 
be  also  authenticated  by  the  trial  judge  as 
provided  In  section  1247a. — People  v.  Boero. 
18  Cal.  App.   686,   689,   110  Pac.   526. 

82.  The  supreme  court  of  this  state  ha« 
uniformly  held  that  the  proceedings  in  a 
trial  court  can  not  be  reviewed  on  appeal 
unless  such  proceedings  have  been  authen- 
ticated in  the  mode  pointed  out  by  law  or 
the  rules  of  the  courts  of  appeal. — People 
V.  Brecker,  20  Cal.  App.  205,  127  Pac.  666. 

83.  Where  a  defendant  assigns  error  at 
the  trial  in  the  admission  of  evidence  of 
the  deposition  of  a  witness  taken  at  the 
preliminary  examination,  because  the  depo- 
sition was  not  certified  properly,  it  is  his 
duty  to  incorporate  the  certificate  in  the 
record  in  order  that  its  sufficiency  or  In- 
.sufficlency  may  be  determined.  The  burden 
is  on  him,  not  on  the  prosecution,  to  show 
error  If  there  was  any.— People  v.  Beretoni. 
22  Cal.  App.  426,  134  Pac.  790. 

84.  Briefs — The     law     provides     that     In 
criminal    appeals    the    reporter,     upon    de- 
mand, shall  prepare  a  transcript,   the  duty 
of    certifying    which    is    Imposed    upon    the 
trial  Judge,  and  when  so  certified,  the  clerk 
is  required  to  file  the  same  In  the  appellate 
court.     The  code,  however,  does  not  impose 
upon   the   appellate    court   the   duty   of   ex- 
amining the  record  In  search  for  prejudicial 
errors  Justifying  a  reversal.     An  appellate 
court    will     not    assume     such     labor,     but 
where    attorneys    neglect    their    duty,    and 
in    violation    of    their    obligation,    abandon 
the  Interest  of  a  client,  will  assume  that  no 
ground    for    reversal    exists,    and,    as    pro- 
vided   by    section    1253,    Penal    Code,     will 
order     the     Judgment    affirmed. — People     v 
Measor,    20    Cal.    App.    839,    128    Pac.    1016 
1017. 

85.  Conatmctlon  of  section  1247,  poiit^. 
Amendment  of  1011. — Prior  to  such  amend- 
ment the  provision  as  to  filing  a  state- 
ment of  the  grounds  of  the  appeal,  etc., 
within  five  days  was  regarded  as  directors" 
but    the    clear   effect   of    the    amendment   is 
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to  render  the  provision  mandatory,  a  con- 
clusion supported  by  both  the  lansruagre 
and  the  history  of  the  amendment. — Rhodes 
V.  Sargent,  17  Cal.  App.  56,  118  Pac.  727. 

86b  CoBstmctloii  of  aectloit  1247af  post-* 
Not  retroaetlre. — This  section  has  no  appli- 
cation to  proceedings  for  settlement  of  a 
bill  of  exceptions  upon  an  appeal  taken  be- 
fore it  went  into  effect. — People  v.  Schultz, 
14  Cal.  App.   106,  .111   Pac.  271. 

87.  Duty  of  court  of  appeal. — About  the 
first  duty  of  a  court  of  appeal  in  any  case 
is  to  ascertain  whether  a  record  which 
may  be  legally  reviewed  is  before  it,  and, 
if  it  finds  that  there  is  not,  there  is  no 
other  alternative  left  to  it  but  to  dismiss 
t"he  appeal  or  afllrm  the  Judgment. — People 
V.   Brecker,   20   Cal.    App.   206,   127   Pac.    666. 

88.  Indorsement     of     Jndire     reavl>lte^^ 

This  section  must  be  construed  with  sec- 
tion 1176  and  the  Indorsements  of  the  Judge 
must  appear  upon  the  copy  of  the  charges, 
for  in  no  other  way  can  it  be  known  what 
instructions  were  given  or  refused. — People 
V.  Schultss,  14  Cal.  App.   106,   111  Pac.   271. 

80.     Failnre     of     clerk     to     enter     appeal 

does  not  invalidate  the  same  if  in.  fact 
taken. — People  v.  Dresser,  16  Cal.  App.  684, 
117  Pac.  688. 

fKK  Information  defective.  —  An  order 
denying  a  motion  to  set  aside  an  informa- 
tion charging  the  accused  with  an  assault 
with  a  deadly  weapon  is  not  reviewable  on 
appeal,  if  there  is  nothing  In  the  record 
from  which  it  can  be  learned  upon  what 
grounds  the  motion  was  based  or  what  evi- 
dence, if  any,  was  offered  or  showing  made 
in  support  thereof. — People  ▼.  Rader,  24 
Cal.  App.  477,  141  Pac.  958. 

•1.  Metliod  of  taking  appcal^Entry  In 
mlnateM. — It  Is  the  clerk's  duty  to  make 
such  entry  immediately,  following  the  state- 
ment of  the  Judgment  to  the  effect,  sub- 
stantially, that  the  defendant  thereupon, 
in  open  court,  personally,  or  through  his 
attorney,  orally  announced  that  he  appealed 
therefrom. — People  v.  Dresser,  16  Cal.  App. 
584.  117  Pac.  688. 

See  par.  77.  this  note. 


92.  Same — Section  1240,  poat,  in  manda- 
tory and  compliance  with  it  is  necessary 
to  confer  Jurisdiction. — People  v.  Flnerty, 
8  Cal.  App.  466,  467.  97  Pac.  78. 

93.  Same^Method  of  appeal  adopted  In 
1009. — Where  by  a  notice  in  open  court, 
under  the  provisions  of  the  method  adopted 
in  1909,  it  appears  to  have  been  the  defend- 
ant's intention  to  seek  a  review  of  every 
adverse  ruling,  he  should  not  be  denied  his 
right  of  appeal  merely  because  he  included 
in  his  motion  orders  from  which  no  appeal 
would  lie. — People  v.  Crosby,  17  Cal.  App. 
620,  120  Pac.  441. 

94.  Under  the  change  In  the  laws,  relat- 
ing to  records  on  appeal  in  criminal  cases 
made  in  the  year  1909,  aflldavits  used  on  a 
motion  for  a  new  trial  are  no  longer  re- 
quired   to   be   contained   in   a   properly   au- 
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thentlcated  bill  of  exceptions  in  order  to 
be  considered  on  appeal;  and  where  they 
are  included  In  the  clerk's  transcript  pro- 
vided by  section  1246  of  the  Penal  Code, 
they  will  be  considered  as  a  properly  au- 
thenticated portion  of  the  record  on  ap- 
peal.— People  V.  Fleming,  166  Cal.  357,  136 
Pac.  291. 

96.  It  was  evidently  the  design  of  the 
legislature  to  have  the  record  provided  for 
in  section  1246  of  the  Penal  Code,  as 
amended,  and  In  the  new  section  1247,  cover 
wholly  the  matter  of  records  on  appeal, 
and  dispense  entirely  with  bills  of  excep- 
tions, and  it  is  not  an  unreasonable  con- 
struction of  subdivision  6  of  section  1246 
to  hold  that  it  includes  the  affidavits  pre- 
sented on  motion  for  a  new  trial. — People 
V.    Fleming,    166  Cal.   867,   186   Pac.   291. 

06.  Same — Section  1247,  post,  as  amended 
In  1011. — While  the  provisions  of  this  sec- 
tion, as  they  stood  prior  to  the  amendment 
of  1911,  were  directory  merely,  the  effect 
of  that  amendment,  was  to  make  them 
mandatory. — Rhodes  v.  Sargent,  17  Cal. 
App.  56,  118  Pac.  727. 

07.  Same  —  Same  —  Mandatory. — The  re- 
quirement that  within  five  days  after  entry 
of  Judgment  the  defendant  shall  file  and 
present  an  application  stating  generally 
the  ground  of  the  appeal,  and  the  points 
relied  on,  etc.,  is  held  to  be  mandatory,  and 
failure  to  comply  therewith  renders  the 
appeal  ineffectual  for  any  purpose,  and 
must  be  deemed  dismissed. — Rhodes  v.  Sar- 
gent, 17  Cal.  App.  66.  118  Pac.  727. 

08.  Notice     of     appeal  —  Nccenalty     of. — 

Where  the  record  on  appeal  fails  -to  dis- 
close that  notice  of  appeal  has  been  given 
as  required  by  section  1247,  Penal  Code,  the 
appeal  is  ineffectual. — People  v.  Mcasor,  20 
Cal.  App.  406,  129  Pac.  469. 

00.  Oath  of  reporter. — Requirement  that 
transcript  shall  be  duly  certified  by  reporter 
under  oath  means  that  he  must  make  oath 
to  the  correctness  of  his  transcript. — Peo- 
ple V.  Schultz,  14  Cal.  App.  106,  111  Pac. 
271. 

100.  Record  on  appeal. — Prior  to  the 
amendment  of  1909  errors  in  connection 
with  the  admission  of  evidence  could  not  be 
considered  unless  exceptions  to  the  rulings 
of  the  court  with  relation  thereto  were 
properly  preserved. — People  v.  McKeehan, 
11  Cal.  App.  443,   447,  105  Pac.  273. 

101.  Same — ^Farther  tmnacrlpt— -Appel- 
late conrt  to  make  order. — Section  1247c 
Penal  Code  contemplates  that  the  order 
for  a  further  transcription  shall  be  made 
by  the  appellate  court  and  the  additional 
transcription  follow. — People  v.  Western 
Meat  Co.,  13  Cal.  App.  639.  646.  110  Pac.  338. 

102.  Rendition  and  entry  of  Jadsnient^ 
Notice. — Section  1264,  post,  provides  that 
when  the  Judgment  of  the  appellate  court 
is  given  on  an  appeal  from  Justices'  and  po- 
lice courts,  it  is  to  be  entered  In  the  min- 
utes, and  a  certified  copy  of  the  entry,  with 
a   copy   of   the   opinion   attached    forthwith 
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remitted  to  the  lower  court,  and  no  pro- 
vision Is  made  for  a  notice  of  such  entry, 
or  for  a  delay  of  ten  days  in  certifying:  the 
same  to  the  lower  court. — La  Porte  v.  Wil- 
liams. 17  Cal.  App.  429,  120  Pac.  66. 

108.  Reporter**  tranacrlpt.  —  Where,  on 
examination  of  the  record,  it  is  found  'that 
no  reporter's  transcript  has  been  tiled  and 
the  tim«  for  such  filing:,  under  section  1247, 
Penal  Code,  or  any  extension  thereof  which 
could  be  granted  under  section  1247d  of 
said  code,  has  long:  since  elapsed,  and  ap- 
peal from  the  order  denying  the  motion  for 
a  new  trial  can  not  be  considered. — People 
v.  Wilson,  20  Cal.  App.  20,  127  Paa  1066, 
1067. 

VII.  HEARING. 

104.  As  to  scnemlly. — The  proper  and 
efficient  administration  of  the  penal  laws  of 
the  state,  due  regard  being:  had  to  estab- 
lished procedure,  demands  a  speedy  disposi- 
tion of  all  appeals  taken  from  criminal 
cases. — People  v.  Measor,  20  Cal.  App.  339, 
128  Pac.  1016,  1017. 

VIII.  REVIEW. 

105.  Absence  of  armament  for  appellant. 

— Where  it  appears  from  the  record  that 
the  case  was  fairly  tried,  and  the  defendant 
fairly  convicted,  the  Judgment  of  conviction 
and  order  on  motion  for  a  new  trial  must 
be  affirmed,  in  the  absence  of  a  brief  or 
argument  for  appellant. — People  ▼.  Merle, 
17  CaL  App.  366,  119  Pac.  674. 

See  par.  117,  this  note. 

100.  Condnalveneaa  of  llndfnsa  of  trial 
eonrt. — A  trial  Judge,  In  determining  the 
competency  of  a  juror,  and  in  deciding 
whether  such  Juror  can  lay  aside  any  pre- 
conceived opinion  which  he  may  have  and 
act  fairly  and  impartially,  is  called  upon 
to  determine  questions  of  fact,  and  an  ap- 
pellate court  in  reviewing  such  rulings  will 
find  no  question  of  law  presented,  unless 
the  evidence  taken  upon  the  examination 
of  the  Juror  is  entirely  uncontradictory.  In 
other  words,  if  the  evidence  as  presented 
to  the  trial  judge  is  such  as  might  Justify 
a  conclusion  to  be  made  thereon,  either  in 
the  affirmative  or  negative,  of  the  question 
of  competency,  the  determination  of  the 
trial  court  upon  that  question  is  final  and 
conclusive. — People  v.  Overacker,  20  Cal. 
App.   67,   127   Pac.   1069,   1060. 

A»  to  the  right  to  predicate  error  on  a 
refusal  of  the  trial  Judge  to  direct  an  ac- 
quittal, see  note,  Ann.  Cas.  191 2C,  799. 

107.  Where  there  is  some  affirmative  evi- 
dence establishing  all  of  the  elements  nec- 
essary to  prove  the  charge  as  made  against 
defendant,  an  appellate  court  is  not  permit- 
ted to  enter  upon  a  review  of  the  testimony 
for  the  purpose  of  forming  any  conclusion 
as  to  which  side  the  weight  of  evidence 
might  lean.  As  to  all  questions  of  fact,  it 
was  the  province  of  the  Jury  to  make  con- 
clusions upon  them,  and  with  the  deter- 
mination so  made,  such  appellate  court  can 
not  Interfere. — People  Y.  Hill,  20  Cal.  App. 
407,  129  Pac.  476.  476. 


108.     Same  —  Evidence  —  Sufllclency. — The 

conclusion  of  the  trial  court,  as  to  the 
sufficiency  of  the  evidence  to  support  the 
verdict,  will  not  be  disturbed  on  appeal 
save  in  those  rare  cases  where  it  obviously 
appears  that  the  testimony  upon  which  the 
conviction  was  had  is,  in  and  of  itself,  or 
when  considered  in  conjunction  with  the 
undisputed  facts  of  the  case,  so  inherently 
improbable  as  to  be  Impossible  of  belief, 
and  therefore  must  be  considered  to  be  in 
effect  no  evidence  at  all. — People  v.  Von 
Perhacs,  20  Cal.  App.  48,  127  Pac.  1048,  1049. 

lOOw     Same-^Hritnesses-^Credlblllty. — The 

weight  of  the  evidence  and  the  credibility 
of  the  witnesses  are,  in  the  first  instance, 
peculiarly  within  the  province  of  the  Jury 
when  deliberating  upon  the  guilt  or  inno- 
cence of  a  defendant;  and,  once  their  ver- 
dict has  been  rendered,  the  determination 
of  such  questions  rests  solely  with  the  trial 
judge  In  passing  upon  a  motion  for  a  new 
trial. — People  v.  Von  Perhacs,  20  CaL  App. 
48,  127  Pac.  1048.  1049. 

110.  ConclusiTencss  of  verdict.  —  That 
the  evidence,  as  a  matter  of  law,  supports 
the  Verdict,  is  as  far  as  an  appellate  court 
is  required  to  go  in  passing  upon  the  ques- 
tion whether  it  is  or  not  authorized  to  set 
aside  a  verdict  upon  the  evidence. — People 
▼.  Brecker,   20  Cal.  App.   206,   127   Pac.    666. 

See  pars.  14-18,  37  and  61,  this  note. 

111.  If  the  trial  court.  In  whose  presence 
the  witnesses  testified,  could  not  say  upon 
a  review  of  the  evidence  that  the  verdict 
was  not  justified,  much  less  is  the  appellate 
court  In  a  position  to  do  so,  and  therefore, 
in  the  determination  of  the  question 
whether  the  evidence  supports  the  verdict, 
that  court  is  no  less  to  be  governed  by 
the  rule  that  questions  of  fact  can  not  be 
reviewed  by  an  appellate  court  unless  they 
present  questions  of  law  than  it  would  be 
had  the  court  below  expressed  no  doubt 
upon  the  sufficiency- of  the  evidence  to  war- 
rant and  support  the  verdict. — People  v. 
Brecker,   20   Cal.  App.   205,   127   Pac.   066. 

112.  Where  the  circumstances  are  such 
as  to  reasonably  justify  an  inference  of 
guilt,  as  found  by  the  Jury,  the  fact  that 
an  Inference  of  innocence  might  likewise 
be  reasonably  drawn  therefrom  does  not 
present  a  question  of  law  for  review  by  an 
appellate  court  any  more  than  does  a  ver- 
dict based  upon  direct  conflicting  evidence. 
In  neither  case  will  the  verdict  be  disturbed. 
•^People  V.  Martinez,  20  Cal.  App.  343,  128 
Pac.  952,  963. 

118.  Same — ^Finding  as  to  credibility  of 
witness. — The  credibility  of  witnesses  is. 
In  the  first  instance,  a  matter  solely  for  the 
Jury  to  determine;  and  upon  the  hearing  of 
a  motion  for  new  trial  it  is  the  duty  of  the 
trial  Judge,  in  weighing  the  sufficiency  of 
the  evidence  upon  which  the  verdict  was 
had,  to  consider  the  credibility  of  the  wit- 
nesses, and  the  trial  judge's  determination 
of  the  question  of  such  credibility  Is  con- 
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elusive    on    appeal. — People    ▼.    Martin,    19 
Cal.  App.  296,  125  Pac.  919. 

114.  Dtocretloa  of  lower  court— 'Laj-iBS 
fovBilatloii  for  evidence. — ^The  determina- 
tion of  the  question  as  to  whether  or  not 
sufllclent  foundation  has  been  laid  for  the 
reading  of  the  testimony  of  a  witness  taken 
at  the  preliminary  examination  Is  a  mat- 
ter lyins:  largely  In  the  discretion  of  the 
trial  court.  It  presents  a  question  of  fact, 
to  be  determined  in  the  first  instance  by 
the  trial  Judge;  and  if  there  is  substantial 
evidence  in  the  record  to  support  the  con- 
clusion of  the  trial  court,  an  appellate 
court  will  not  Interfere  with  the  ruling 
allowing  the  testimony  to  be  read. — People 
V.  Lfouie  Dene,  20  Cal.  App.  187,  128  ?ac. 
839. 

115.  Bstoppcl  to  allege  error. — A  com- 
plaint made  that  the  trial  court  erred  in 
denying  a  motion  of  the  counsel  for  de- 
fendant for  a  continuance  when  the  case 
was  called  for  trial  on  March  1,  1912,  will 
be  of  no  avail  where  it  appears  that  the 
court  did  subsequently  postpone  the  com- 
mencement of  the  trial  to  March  4,  1912, 
and  that  when  the  case  was  called  on  that 
day  no  request  for  a  further  continuance 
was  made,  and  defendant,  through  hla 
counsel,  '^answered  ready  for  trial." — Peo- 
ple V.  Rogers,  168  Cal.  476,  126  Pac.  148, 
146. 

116.  An  instruction  in  the  homicide  case 
given  at  the  defendant's  request  in  the 
identical  words  as  requested  can  not  be 
complained  of  by  the  person  so  asking  for 
the  instruction. — People  v.  Russell,  19  CaL 
App.  750,  127  Pac.  829,  880. 

117.  Failure  to  support  appeal. — ^Where 
appellant  in  a  criminal  case  fails  to  sup- 
port his  appeal,  either  by  oral  argument 
or  printed  briefs,  the  Judgment  must  be 
affirmed  under  the  provisions  of  Penal  Code, 
section  1263. — People  v.  Watson,  19  Cal. 
App.  883,  126  Pac.  177. 

See  par.  106,  this  note. 


lis.  Harmlcas  error-^Procecdlnga  before 
grand  Jury. — Under  Penal  Oode,  section  925, 
providing  for  the  service  on  defendant 
within  five  days  after  the  adjournment  of 
the  grand  Jury  of  a  copy  of  the  testimony, 
the  only  right  given  to  an  indicted  defend- 
ant by  this  section,  so  far  as  the  testimony 
taken  before  the  grand  Jury  is  concerned, 
is,  where  the  testimony  has  been  taken 
down  in  shorthand  on  demand  of  the  dis- 
trict attorney,  to  have  a  longhand  copy 
thereof  furnished  him  within  five  days  after 
the  discharge  of  the  grand  jury,  or  if  the 
grand  Jury  has  not  been  discharged,  at 
least  five  days  before  the  cause  is  set  for 
trial.  It  was  held  that  the  object  of  this 
provision  Is  to  enable  the  defendant  to 
know  the  testimony  upon  which  the  charge 
against  him  is  founded,  and  that  the  section 
is  directory  only,  so  that  if  defendant  is 
served  with  a  copy  of  the  testimony  within 
a  reasonable  time  and  early  enough  to  en- 
able him  to  properly  make  his  defense,   he 


would  not  be  heard  to  complain  of  the  fail- 
ure to  comply  literally  with  the  terms  of 
the  statute. — People  v.  DeAhantle,  163  Cal. 
461,  125  Pac.  1066. 

119.  Same  —  AdmlMlon    of    evidence. — In 

a  prosecution  for  rape,  there  was  no  preju- 
dicial error  in  permitting  the  prosecution 
to  identify  a  letter  which  had  been  received 
by  a  witness,  where  the  letter  was  merely 
marked  for  identification  and  was  never 
introduced  In  evidence. — People  v.  Maru- 
yama,  19  Cal.  App.  290,  126  Pac.  924. 

120.  In  a  prosecution  for  obtaining 
money  by  false  pretenses,  the  admission  of 
evidence  as  to  a  conversation  about  two 
weeks  after  the  transaction  kn  question, 
wherein  the  accused  had  said  that  he  had 
secured  an  option  on  five  thousand  shares 
of  the  same  stock  and  would  sell  two  hun- 
dred shares  of  it  to  prosecuting  witness  for 
one  hundred  dollars,  is  not  harmful  to  ac- 
cused where  such  evidence  is  not  shown 
to  be  untrue. — People  v.  Brecker,  20  Cal. 
App.  205,  127  Pac.  666. 

121.  In  a  prosecution  for  obtaining 
money  under  false  pretenses  evidence  was 
admitted  showing  that  accused  told  prose- 
cuting witness  that  he  was  the  owner  of 
valuable  lands  in  Mexico,  and  that  he  was 
selling  the  stock  to  obtain  money  to  pay  the 
taxes  on  these  lands,  which  statements 
were  not  shown  to  be  false,  held,  that  the 
admission  of  such  evidence  was  without 
damage  to  the  accused,  especially  after  the 
court  pointedly  Instructed  the  Jury  that 
the  only  representation  alleged  in  the  in- 
formation to  be  false  and  to  the  considera- 
tion of  which,  in  deciding  the  question  of 
the  guilt  or  innocence  of  the  accused,  they 
were  to  confine  their  deliberations,  was 
that  he  was  the  agent  of  the  corporation 
and  as  such  authorized  to  sell  its  stock. — 
People  V.  Brecker,  20  Cal.  App.  206,  127 
Pac.  626. 

122.  In  an  action  for  obtaining  money 
by  false  pretenses  a  letter,  written  at  Sac- 
ramento by  the  defendant,  dated  January 
20,  1912,  and  addressed  to  the  manager  of 
the  hotel  at  which  the  foi;mer  stopped  while 
in  the  city  of  Stockton,  and  in  which  the 
defendant  stated  that  he  was  sick  and  re- 
quested the  manager  to  "pack  my  stuff  un- 
till  I  come  down,  as  I  do  not  like  to  pay 
two  dollars  a  day  for  a  room,"  etc.,  was 
received  in  evidence  upon  the  theory  that 
it  tended  to  confirm  the  hypothesis  of 
flight  upon  the  part  of  the  accused,  it  hav- 
ing been  further  shown  by  the  assistant 
manager  of  said  hotel  that  the  defendant 
never  called  for  his  baggage.  The  defend- 
ant's home  was  In  Sacramento,  and  there 
is  little,  if  any,  force  in  the  letter  as  proof 
of  flight. — People  v.  Brecker,  20  Cal.  205, 
127  Pac.  666. 

123.  Where  there  was  no  dispute  or  real 
controversy  about  the  shooting  to  death  of 
the  decedent,  except  as  to  the  identity  of 
the  man  who  did  the  killing,  and  though 
the  absent  witness  testified  at  the  prelimi- 
nary examination  as  to  seeing  a  Chinaman 
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hurrying:  away  fr.im  the  place  of  the  shoot- 
ing immediately  upon  the  BhotB  being  (ired, 
he  was  unable  to  Identify  defenda  it  as  that 
man.  though  he  did  testify  that  the  man 
whom  he  had  seen  wore  "American  pants," 
and  it  appeared  that  the  defendant,  when 
arrested  sliortly  afterward  and  a  few 
blocks  away  from  the  place  of  the  homicide, 
was  so  dressed,  since  it  is  a  matter  of  com- 
mon knowledge  that  in  California  such  is 
the  common  custom  of  the  Chinese,  it  is 
impossible  to  believe  that  the  exclusion  of 
the  deposition  of  the  absent  witness  would 
in  any  way  have  affected  the  result  of  the 
trial. — People  v.  Louie  Dene,  20  Cal.  App. 
134.  128  Pac.  339.  340. 

124.  In  a  prosecution  for  the  murder  of 
a  policeman,  the  fact  that  testimony  touch- 
ing the  results  of  the  post-mortem  exam- 
ination was  given  with  more  elaboration 
and  detail  than  necessary  is  not  a  ground 
for  reversal. — People  v.  Prantikos,  164  Cal. 
113,  127  Pac.  1029. 

125.  In  a  prosecution  for  murder,  where 
no  claim  is  made  that  the  verdict  is  without 
sufficient  support  in  the  evidence,  a  photo- 
graph of  the  room  where  the  murder  toolc 
place,  showing  the  relative  location  in  the 
room  of  deceased,  at  the  time  of  the  shoot- 
ing, and  of  a  bed,  stove,  and  lamp,  coul<^ 
not  be  said  to  be  prejudicial  to  defendant. 
Its  admission,  if  erroneous,  was  harmless. 
— People  V.  Ah  Lee,  164  Cal.  350,  128  Pac. 
1035. 

126.  Same — As  to  tnatmctioiifi  —  Deirree 
of  oflense. — It  is  undoubtedly  the  rule  that, 
where  there  is  any  evidence  from  which  a 
reasonable  inference  may  be  drawn,  the 
crime  of  which  the  defendant  was  con- 
victed was  of  a  lesser  degree — In  this  case, 
petit  larceny,  as  Is  claimed — It  is  preju- 
dicial error  to  withdraw  from  th'='  jury  the 
Instructions  to  the  crime  of  grand  larceny. 
— People  V.  Carroll,  20  Cal.  App.  41,  128 
Pac.  4,  6. 

,127.  Same— An  to  ivltne«»e«. — Objections 
by  defendant  to  questions, _the  answers  to 
which  were  favorable  to  him,  will  not  be 
sustained. — People  v.  SilVa.  20  Cal.  App.  120, 
128  Pac.  348. 

128.      Same — Aminininar    fact    as    proved. — 

An  instruction  that,  "To  constitute  a  burn- 
ing it  Is  not  necessary  that  the  building 
set  on  Are  should  have  been  destroyed.  It 
Is  sufficient  that  Are  is  applied,  so  as  to 
take  effect  on  any  part  of  the  substance 
of  the  building,"  does  not  a.s.sume  a  fact  for 
the  jury  to  determine.  But,  however,  since 
the  fire  is  conclusively  shown  to  be  of 
incendiary  origin,  such  instruction  could 
not  be  prejudicial. — People  v.  White.  19  Cal. 
App.  556,  126  Pac.  505. 

120.     Same— CoBClnalon   of  wlt«cni> — In  a 

prosecution  for  em'bezzlement,  where  all 
the  facts  upon  which  the  witness'  conclu- 
sions were  based  had  been  admitted  In  evi- 
dence and  were  before  the  Jury,  and,  as  the 
conclusion  given  by  the  witness  appeared 
to  be  the  only  one  that  could  be  reasonably 


reached,  it  is  difficult  to  see  how  any  sub- 
stantial right  of  the  defendant  was  preju- 
diced.—People  V.  Hatch,  168  Cal.  368.  125 
Pac.  907,   911. 

180.  Same— Ezclvalon  of  evideaee. — In  a 

prosecution  for  embezzlement,  an  error  in 
refusing  the  admission  of  a  note  in  evi- 
dence by  the  defendant  was  harmless. 
Inasmuch  as  every  material  fact  that  could 
have  been  shown  by  the  paper  had  alrea^iy 
been  testified  to  by  the  witness,  and  there 
was  no  attempt  to  contradict  any  of  sudi 
facts. — People  v.  Hatch.  168  Cal.  368,  125 
Pac.  907. 

181.  Same  ^  lilmltlaK     defeniie Where. 

in  a  homicide  case.  Insanity  was  the  only 
defense  relied  upon  by  the  defendant,  the 
fact  that  the  court,  by  modifying  a  re- 
ruested  instruction,  limited  the  defense 
under  the  plea  of  not  guilty  to  that  of  in- 
sanity, this  could  not  be  considered  preju- 
dicial to  the  defendant. — People  v.  Ashland, 
20  Cal.   App.    168.  128  Pac.   798,  808. 

132.     Same  ^  Bf laeondncf    of    bystaader.— 

Where,  during  the  course  of  the  trial,  a 
man  in  the  courtroom,  arose  and  made  cer- 
tain remarks  to  the  court,  but  was  imme- 
diately removed  from  the  courtroom,  and 
the  Jury  was  instructed  to  render  their  ver- 
dict without  regard  to  such  remarks,  the 
rights  of  the  defendant  are  not  prejudiced, 
since  it  must  be  presumed  that  the  Jurors 
were  men  of  probity  and  fair  intelUgence, 
and  that  they  heeded  the  earnest  admoni- 
tion of  the  court. — People  v.  Silva.  20  Cal. 
App.   120,   128   Pac.   348. 

18!t.  Same— Qnentlon  to  ^'itneaa  aa  to 
repntatfon  of  defendant. — ^In  a  trial  of 
defendant  for  the  murder  of  a  fellow-con- 
vict, there  was  no  prejudicial  error  in  ad- 
mitting the  prosecuting  attorney  to  ask 
whether  or  not  the  decedent  had  the  repu- 
tation of  being  a  ''busy-body,"  where  de- 
fendant had  introduced  testimony  showing 
that  decedent  was  a  "stool-pigeon"  and  a 
trouble-maker.  —  People  ▼.  Delhantle.  168 
Cal.  461.  126  Pac.  1066. 

184.  Same — Refusal  to  Inatruot— Chargre 
fflready  arlven.— ^Where  a  requested  Instruc- 
tion, even  though  it  Is  a  correct  statement 
of  the  law,  is  refused,  this  will  not  be 
ground  for  reversal,  unless  it  i.s  shoWn  that 
the  accused  was  prejudiced  thereby,  espe- 
cially when  the  requested  instruction  Is 
substantially  embodied  In  the  oath  admin* 
istered  to  each  juror. — People  v.  Singh,  20 
Cal.   App.   146.   128   Pac.    420. 

136.  The  refusal  of  the  court,  at  defend- 
ant's request,  to  Instruct  the  Jury  that  if 
they  believed  from  the  evidence  that  any 
witness  had  wilfully  testified  falsely  to  any 
material  fact  they  were  at  liberty  to  re- 
ject the  entire  testimony  of  such  witness, 
constituted  no  prejudicial  error. — People  ▼. 
Martinez,  20  Cal.  App.  843,  128  Pac.  952,  968. 

180.     Same— Setttnir      aside      Judgrment. — 

Under  the  rule  established  by  the  amend- 
ment of  our  constitution  (article  6,  section 
•*hi),    providing    that:    •*No    Judgment   shall 
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be  set  aside,  or  new  trial  granted  In  any 
criminal  case  on  the  grround  of  misdirection 
of  the  Jury  or  the  improper  admission  of 
or  rejection  of  evidence,  or  for  error  as  to 
any  matter  of  pleading^  or  procedure,  unless, 
after  a-n  examination  of  the  entire  cause, 
including  the  evidence,  the  court  shall  be 
of  the  opinion  that  the  error  complained  of 
has  resulted  in  a  miscarriage  of  Justice," 
a  prejudicial  instruction  not  affecting  the 
verdict  is  not  ground  for  reversal. — People 
V.  Carroll.  20  Cal.   App.   41,  128   Pac.  4,  7. 

187*  Same^Statemeats  favorable  to  dc- 
fendant^ — In  a  homicide  case,  the  admission 
in  evidence  of  statements  made  to  the  chief 
of  police  which  were  voluntary  and  without 
promise  or  threat  did  not  constitute  a  con- 
fession, but  were  statements  of  facts 
favorable  rather  than  otherwise  to  the 
defendant. — People  v.  Russell,  19  Cal.  App. 
750,  127  Pac.   829,   831. 

138L     Same — ^Verdict     for     leiijier    crime. — 

Where  the  evidence  clearly  would  support 
a  verdict  for  a  higher  offense,  the  convic- 
tion of  a  lesser  crime  necessarily  included 
therein  will  not  be  set  aside. — People  v. 
Dong  Pok  Yip,  164  Cal.  143,  127  Pac.  1031. 
1033. 

189.  InstmctloBa. — It  has  been  repeat- 
edly held  that  the  ruling  of  a  court  in 
giving  or  refusing  to  give  an  instruction 
embodying  the  declaration  (subdivision  3, 
section  2061,  Code  of  Civil  Procedure) 
that  "a  witness  false  in  one  part  of  his 
testimony  is  to  be  distrusted  in  others" 
does  not  constitute  reversible  error. — 
People  v.  Russell.  19  Cal.  App.  750,  127 
Pac.   829.   830. 

140.  In  a  prosecution  for  embezzlement, 
a  requested  erroneous  instruction  given  by 
the  court  in  a  modified  form  was,  if  error, 
favorable  to  the  accused,  and  could  in  no 
way  result  in  a  miscarriage  of  Justice.  (See 
Amendment  to  the  Constitution,  sec.  4^, 
art.  vl.) — People  v.  Blair.  19  Cal.  App.  688, 
127   Pac.   667. 

141.  Sam-e — A«  to  Inteat. — Complaint  Is 
made  that  the  court  instructed  the  Jury 
that  the  word  "wilfully."  when  applied  to 
the  intent  with  which  an  act  is  done,  does 
not  require  any  intent  to  violate  the  law 
or  injure  another.  Not  only  did  the  court 
define  the  term  in  the  laivguage  of  the 
statute  (subdivision  1,  section  7,  Penal 
Code),  but.  conceding  that  the  giving  of 
the  Instruction  was  erroneous  by  reason 
of  being  uncalled  for,  it  is  impossible  to 
perceive  how  it  could  in  any  manner  have 
prejudiced  defendant's  rights. — People  v. 
Russell.  19  Cal.  App.  750,   127  Pac.   829.  830. 

142.  Modlfleatloa  of  Jndrnent. — Power  of 
conferred  on  appellate  courts  (Including 
superior  courts  on  appeals  from  Justice 
courts)  and  not  upon  trial  courts  after 
appeal  taken. — Hogan  v.  Superior  Court, 
16    Cal.    App.    797,    117    Pac.    947. 

143.  ModlllcatloB  of  term  of  tmprlaoa- 
ai«at. — Where  the  term  of  imprisonment 
imposed  is  in  excess  of  the  maximum  fixed 


by  the  statute  It  is  merely  erroneous  and 
if  the  Judgment  be  reversed  for  this  reason 
the  appellate  court  will  remand  the  cause 
with  directions  to  proceed  to  Judgment  on 
the  verdict. — People  v.  Oliver,  7  Cal.  App. 
601.    602,   96   Pac.    172. 

144.  Prejadicial   error  aiast  be  shoirn. — 

It  is  not  sufficient  for  the  defendant  to 
show  technical  error  intervened  at  the  trial. 
He  must  go  further  and  affirmatively  show 
that  in  some  way  his  substantial  rights 
have  been  injuriously  affected  by  the  error 
complained  of.  The  burden  is  upon  him  to 
do  so. — People  v.  Hutchings.  8  Cal.  App. 
650.   668,    97  Pac.   826. 

145.  Preaauiptloaa. — ^Where  an  Informa- 
tion was  filed  on  April  12,  1912,  and  various 
continuances  were  had  up  to  June  29,  1912. 
when  a  motion  to  dismiss  was  made,  and 
as  to  som<e  or  such  continuances  the 
minutes  of  the  court  failed  to  show  that 
the  defendant  objected  to  them,  or  that 
they  were  ordered  without  his  consent, 
they  will  be  presumed  on  appeal  to  have 
been  consented  to  by  him,  and  a  motion 
to  dismiss  the  case  on  the  ground  that 
the  defendant  was  not  brought  to  trial 
within  the  time  prescribed  by  section  1382. 
Penal  Code,  is  properly  denied. — People  v. 
Peter,   20   Cal.   App.   161.   188   Pac.   415. 

146.  Where  the  court,  following  the  ele- 
mentary rule  that  where  circumstantial 
evidence  is  relied  upon  to  establish  the 
guilt  of  the  accused  it  should  be  sufficient 
to  exclude  every  rational  hypothesis  other 
than  that  of  guilt,  instructed  the  Jury 
clearly  and  fully  thereon,  it  must  be 
assumed  that  the  Jury,  in  considering  the 
circumstances  established,  followed  thi.s 
instruction,  and  by  the  verdict  rendered 
determined  that  the  circumstances  were  in- 
consistent with  any  theory  other  than  that 
the  defendant  committed  the  crime. — People 
v.  Martinez,    20   Cal.   343.   128   Pac.   962.    953. 

147.  An  indictment,  in  fixing  the  time  of 
the  commission  of  the  offense,  contained 
the  allegation  that  the  crime  charged  had 
been  committed  "on  or  about  the  nineteenth 
day  of  May.  A.  D..  1912,  and  was  filed  on 
the  twenty-fifth  day  of  May,  1912."  The 
law  under  which  defendant  was  prosecuted 
became  operative  on  November  6,  1911.  It 
was  held  that  the  court  would  not  presume 
that,  under  the  allegation  contained  in  the 
indictment,  the  offense  might  have  been 
committed  prior  to  the  time  that  the  pro- 
hibitive measure  violated  went  into  effect. 
—People  V.  Hill,  20  Cal.  App.  407,  129  Pac. 
476.  476. 

148.  Reversal     for     prejudicial     error. — 

While  the  court  must  give  Judgment  with- 
out regard  to  technical  errors  or  defects 
or  to  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties  the  defend- 
ant is  entitled  to  a  fair  trial  accordirc:  to 
the  law  and  to  a  reversal  of  the  Judgment 
if  anything  occurs  which  deprives  him  of 
such  fair  trial. — People  v.  Ruef.  14  Cal. 
\pp.   876,   114  Pac.   64. 
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PARTIES  TO  APPEA.I.— APPEALS  BT  DBFENDAHT. 


CPt.U. 


§  1236.    PARTIES,  HOW  DESIONATED  ON  APPEAL.    The  party  appeal* 

ing  is  known  as  the  appellant,  and  the  adverse  party  as  the  respondent,  but 

the  title  of  the  action  is  not  changed  in  consequence  of  the  appeal. 

History:    Enacted  February  14.  1872,  re-enactment  of  §  483  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  265. 
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§1237.    IN  WHAT  CASES  AN  APPEAL  MAY  BE  TAKEN  BT  THE 
DEFENDANT.    An  appeal  may  be  taken  by  the  defendant: 

1.  From  a  final  judgment  of  conviction ; 

2.  From  an  order  denying  a  motion  for  a  new  trial ; 

3.  From  any  order  made  after  judgment,  affecting  the  substantial  rights  of 
the  party. 

History:     Enacted  February   14.   1872,   founded  on  fi  481   Criminal 
Practice  Act  1851.  Stats.  1851,  p.  265. 


APPEALS  BY  DEPENDANT. 

1.  Appeals  by  defendant — CoDstruction  of 

section. 

2.  Arrest  of  judgment — Order  denying. 
8.  Bill  of  exceptions — Order  refusing  to 

settle. 

4.  Challenges    to   jurors — ^When    not    re- 

viewed. 

5.  Conflict  of  evidence— In  general. 

6.  Sams — Sufficiency  of  evidence  to  sus- 

tain verdict. 

7.  Correction  of  minutes — Order  for. 

8.  Dismissal — Appeal   from. 

9.  Demurrer  to   indictment — Order   over- 

ruling. 

10.  Same — Order  sustaining. 

11.  Direct  appeal. 

12,13.  Execution — Order  fixing  day  for. 

14.  Failure  of  proof — Question  of  law. 

15.  Same — Decision    of    jury    in    criminal 

case  upon  legal  evidence. 
16, 17.  Former  conviction — Judgment  on  plea 
of. 

18.  Fugitive   from   justice  —  Dismissal  of 

appeal. 

19.  Instruction — Review  of  evidence. 

20.  Judgment — Appeal  from  final,  only, 

21.  Same — ''Final,"    meaning   of. 

22.  Same — ^^ Final  decision"  distinguished 

from  "final  judgment." 
23-30.  Same — Judgment  is  final,  when. 

31.  Same — Same — As  to  requirement  that 

it  must  be  "entered." 

32.  Same — Same — Entry  of  judgment  min- 

isterial act. 

33.  Same — ^Former    rule — ^Under    Practice 

Acts. 
34-36.  Same— Same— Under    Code    of    Civil 
Procedure. 

87.  Jurisdiction — On    appeal    from    judg- 
ment 0^  conviction. 

38.  Malfeasance  in  office — ^No  appeal  lies 
from  judgment. 


39.  Nunc  pro  tune  orders — Appealable. 

40.  Order  denying  motion  for  new  trial — 

Waiver. 

41.  Order    denying    motion    in    arrest    of 

judgment — No  appeal  from. 

42.  Orders  made  after  judgment,  only,  are 

appealable. 

43,44.  Order  revoking  certificate  of  probable 
cause — Not  an  appealable  order. 

45.  Postponement — Order  denying,  appeal- 

able. 

46.  Separate  appeals — From  judgment  and 

from  order  denying  motion. 

47.  Setting   aside   indictment — Review    of 

motion  for. 

1.  Appeal*  by  defeadaat— Con»traetioa 
of  •ectioa. — An  appeal  will  not  lie  except 
it  be  one  specified  in  this  section  (by 
supreme  court  on  rehearing). — People  v. 
Knowles,  27  CaL  App.  498,  506.  155  Pac. 
137.   140. 

2.  Arre«t    of    Jadsnicnt'— Order    deBylnic 

motion  in  arrest  of  Judgrment  is  not  appeal- 
able, but  may  be  reviewed  on  appeal  from 
Jud£rment. — ^People  v.  Majors.  65  Cal.  100, 
101,  8  Pac  401;  People  v.  Henry,  77  Cal. 
445,  446,  19  Pac.  830;  People  v.  Cline,  88 
Cal.  374.  875,  28  Pac.  391;  People  v.  San- 
some,  98  Cal.  235,  241,  33  Pac.  202;  People 
V.  Walker,  6  Cal.  Unrep.  472,  61  Pac.  800; 
People  V.  Mooney,  132  Cal.  13.  15,  63  Pac. 
1070;  People  v.  Walker,  132  Cal.  137,  142, 
64  Pac.  188;  People  v.  Jackson.  138  Cal. 
462,  463,  71  Pac.  566;  People  v.  Cadot.  138 
Cal.    527,    528,    71   Pac.    649. 

See,  ante,  section  1235,  note  pars.  31,  48 
and   49. 

8.  Bin  of  exeeptlona— Order  refnalaip  to 
settle  bill  of  exceptions,  or  to  allow  par- 
ticular exceptions  accordingr  to  facts,  is 
not  appealable,  action  of  court  not  being 
flnal  or  conclusive  order  affecting  substan- 
tial rigrhts  of  defendant,  he  having  remedy 
by  mandamus. — People  v.  Jackson.  t38  Cal. 
32k   83,   70   Pac.    918. 

4.  Challenarea  to  Juroro— M'hen  mot  re- 
viewed.— Rulini^s    on    challenges    to    Jurors 
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will  not  be  reviewed  where  finding  either 
way  would  have  support  in  the  evidence.— 
r-eople  v.  Wells,  100  Cal.  227,  231,  84  Pac. 
718;  People  ▼.  Collins.  106  Cal.  504,  611,  39 
Pac.  16;  People  ▼.  Fredericks,  106  Cal.  664, 
959,  89  Pac.  944;  People  v.  Owens,  123  Cal. 
482,  488,  66  Pac.  261;  People  v.  Evans,  124 
Cal.  207,  210,  66  Pac.  1024;  People  v.  Flan- 
nelly,  128  Cal.  83,  86.  60  Pac.  670. 


S.    Coafliet     of     evldcBee— In     seneraU-^ 

Order  refusing  to  gTunt  new  trial  on 
ground  that  verdict  Is  contrary  to  the  evi- 
dence will  not  be  disturbed. — People  v. 
Forsythe,  66  Cal.  101,  103,  8  Pac.  402;  Ez 
parte  Un  Dong,  106  Cal.  83,  89  Pac.  12. 


••  Sam^-^Siifllcleacy  of  evidence  to  ans- 
tnin  Tcrdlet  can  not  be  reviewed  if  there  is 
any  evidence  to  support  verdict,  the  ques- 
tion in  that  case  not  being  one  of  law.— 
People  v.  BMtzgerald,  188  Cal.  40,  41,  70  Pac. 
1014;  People  v.  Heart,  1  Cal.  App.  166,  167, 
81  Pac.  1018. 

7*  Correction  of  mtnntea— Order  for  cor- 
recting minutes  by  order  of  court  Is  an 
order  from  which  an  appeal  may  be  taken. 
—People  V.  Walker.  182  Cal.  137,  142.  64 
Pac.  133;  People  v.  O'Brien,  4  Cal.  App.  723. 
89  Pac.  438,  440.         • 

8.  Dismissal  —  Appeal  from. — ^Defendant 
can  not  appeal  from  an  order  dismissing 
a  criminal  prosecution  against  him. — People 
V.  Stokes,  102  Cal.  601,  7  Pac.   834. 

9.  Desanrrer  to  Indictment— Order  over- 
ruling, is  not  appealable. — People  v.  Hall, 
46  Cal.  258. 

10.  Same— Order  ■nstnlnlng. — Order  that 
district  attorney  file  an  information  on  the 
sustaining  of  a  demurrer  to  an  indictment 
is  not  appealable. — People  v.  Speciht,  62  Cal. 
537. 

11.  Direct  appeaL  —  Ordinarily,  where 
party  may  appeal  from  Judgment  or  order, 
he  must  appeal  direct,  and  he  is  not 
allowed  to  move  to  set  aside  and  then 
appeal  from  order  denying  his  motion.  But 
this  rule  does  not  apply  when  case  is  such 
that  direct  appeal  would  afford  no  relief, 
by  reason  of  impossibility  of  securing 
record  showing  error  complained  of. — Peo- 
ple V.  Walker,  182  Cal.  187,  142,  64  Pac.  133. 

13*     Bxecntlon— Order   flzing    day   for,    of 

a  prisoner  under  previous  sentence  of  death 
Is  one  made  after  final  Judgment,  and  there- 
fore appealable. — People  v.  Sprague,  64  Cal. 
92;  People  v.  McNulty,  96  Cal.  694,  696,  30 
Pac.  963;*  People  v.  Embanks,  117  CaL  662, 
666.  40  L.  R.  A.  269.  49  Pac.  1049;  People  v. 
Durrant.  119  Cal.  64.  67,  60  Pac.  1070;  Peo- 
ple V.  Durrant.  119  Cal.  201,  209.  10  Am.  Cr. 
Rep.  536,  61  Pac.  186;  People  v.  Ebanks,  120 
Cal.   626,   628,  62  Pac.   1078. 

IS.  Compares  Issuance  of  warrant  fix- 
ing time  and  place  of  execution  in  capital 
case  is  not  Judicial  order  after  Judgment 
from  which  an  appeal  may  be  taken  (over- 
ruling People  V.  Ebanks,  117  Cal.  652.  666, 
40  L».  R.  A.  269.  49  Pac.  1049). — People  v. 
Flannelly,  128  Cal.   83,  94,  60  Pac.  670. 


14.     Failure  of  proof— 4luestlon  of  law. — 

Failure  to  prove  particular  necessary  to 
conviction  makes  question  whether  verdict 
is  contrary  to  evidence  one  of  law  which 
may  be  reviewed  on  appeal.  —  People  v. 
Jones,  31  Cal.  565.  667;  People  ▼.  Smallman, 
66  Cal.  185,  191;  People  v.  Darr,  61  Cal.  554; 
People  V.  Eagan,  116  Cal.  887,  291,  48  Pac. 
120. 

15*  Same — Decision  of  Jury  In  criminal 
cane,  upon  legal  evidence*  is  absolutely 
final,  and  will  not  be  reviewed  on  appeal; 
but  verdict  unsupported  by  any  evidence 
may  be  reviewed  on  appeal,  for  such  ver- 
dict Is  contrary  to  law. — People  v.  Maroney, 
109  Cal.  277,  279,  41  Pac  1097;  People  v.' 
Gonzales,  143  Cal.  606,  606,  77  Pac.  448. 

Id.  Former  conviction  —  Jndgment  on 
plea  of*  alone,  is  not  final  or  appealable. — 
People  V.  Majors,  66  Cal.  100,  101,  3  Pac. 
401;  People  v.  Majors,  66  Cal.  138,  147.  52 
Am.  Rep.  296,  6  Am.  Cr.  Rep.  486,  8  Pac.  697. 

17.  Judgment  upon  plea  of  former  con- 
viction, or  order  denying  a  motion  for  new 
trial  on  such  plea,  not  appealable,  not  being 
a  final  determination  of  the  action. — People 
V.  Majors.  2  Cal.  Unrep.  264,  2  Pac.  744.  746. 

18.  Fugitive  from  Justice — ^Dtamlaaal  of 
appeal. — Appeal  of  defendant  convicted  of 
murder,  who  has  escaped  from  custody,  will 
be  ordered  dismissed,  unless  within  time 
specified  he  returns  to  custody  of  sheriff. — 
People  V.  Elkins,  122  Cal.  664,  666,  66  Pac. 
699. 

19.  Instmction— •Review     of     evidence. — 

Sufilclency  of  evidence  to  Justify  an  instruc- 
tion can  not  be  Inquired  into  on  appeal  if 
there  is  any  evidence  to  support  the  in- 
struction.— People  V.  Durand.  1  Cal.  App. 
71.  78,    81   Pac.   672. 

ao.     Jndgment^Appeal    from    linal,    on!?-. 

— An  appeal  lies  from  a  final  Judgment  only 
(see.  ante,  S  1237),  and  the  Judgment  is 
final  only  when  it  has  been  duly  entered 
of  record.  This  applies  alike  in  civil  and 
criminal  cases,  and  any  holding  otherwise 
in  criminal  cases  is  due  to  a  failure  to 
enter  fully  into  the  spirit  and  purpose  of 
the  legislature  in  adopting  the  codes  and 
diligent  effort  to  carry  out  that  spirit  and 
purpose,  as  well  as  to  a  failure  to  give  due 
consideration  to  other  provisions  of  the 
Penal  Code  in  pari  materia. — See,  post,  note 
to  9  1239. 

21.     Same^^'FinaV     meaning     of. — The 

word  "final,"  as  used  in  the  above  section 
of  the  code,  in  connection  with  a  Judgment 
in  a  criminal  cause  from  which  an  appeal 
may  be  taken,  means  ''leaving  nothing  fur- 
ther for  the  consideration  of  the  court" 
rendering  the  Judgment. — See.  among  nu- 
merous cases.  Mannix  v.  Hamilton  Co. 
Com*rs,  43  Ohio  St.  210,  1  N.  E.  322;  also 
authorities  to  following  paragraphs. 

2&  Same — <<Ftnal  decision"  dlntingnished 
from  ^'dnnl  Judgment." — A  distinction  Is  to 
be  drawn,  because  noted  in  all  the  cases, 
between  a  "final  decision"  and  a  "final 
Judgment."     A  final  decision  is  the  act  of 


1307 


111237 


APPKAL.  BY  DEFENDANT — JUDGMENT  FINAL  WHEN. 


[Pt.  II. 


the  court  directinf?  that  flnal  judgement  be 
entered.  In  other  words,  a  final  decision 
Is  one  which  finally  disposes  of  all  the 
rights  of  the  parties,  and  on  which  a  final 
Judgment  may  be  entered. — Ashton  v. 
Thompson,  28  Minn.  330.  9  N.  W.  876;  Craw- 
ford V.  Haller,  111  U.  S.  79G,  28  L.  ed.  602. 
4  Sup.   Ct.  Rep.   697. 

28.     Same   .^  Jnilfcment   !■   final    'when   it 

terminates  the  litlgration  between  the  par- 
ties on  the  merits  of  the  cause,  and  leaves 
nothing:  to  be  done,  except  to  enforce  by 
execution  that  which  has  been  determined 
by  the  court. — See,  among  many  cases, 
Griffin  v.  Orman,  9  Fla.  22,  46,  47;  State  ex 
rel.  Craig  v.  Woodson,  128  Mo.  497,  513.  SI 
S.  W.  105;  State  v.  Booth,  21  Utah  88.  59 
Pac.  658;  Bostwick  v.  BrinkerhofT.  106  U.  S. 
3.  27  L.  ed.  73,  1  Sup.  Ct.  Rep.  15;  Grant  v. 
Phoenix  Ins.  Co.,  106  U.  S.  429,  27  L.  ed.  237, 
1  Sup.  Ct.  Rep.  414;  St.  Louis  I.  M.  &  S.  R. 
Co.  V.  Southern  Express  Co.,  108  V.  S.  24, 
28,  27  Li.  ed.  638,  639,  2  Sup.  Ct.  Rep.  6,  8; 
Klever  v.  Seawall,  65  Fed.  Rep.  373.  12 
C.  C.  A.  663;  Raymond  v.  Royal  Baking  P. 
Co.,   22  C.   C.   A.   276,   76   Fed.   465. 

24.  An  execution  can  not  be  issued  In  a 
case  where  the  judgment  Is  rendered,  but 
not  entered  of  record. — Lowthe  v.  Davis.  33 
W.   Va.    132,   10  S.   E.  20. 

25.  A  Judgment  is  not  rendered  so  as 
to  be  effective  and  capable  of  enforcement 
until  It  is  made  up  and  entered  of  record 
in  the  book  provided  by  statute. — iT5tna  L. 
Ins.  Co.  V.  Hesser,  77  Iowa  381.  42  N.  W. 
325,   4  L.   R.   A.    122.   14   Am.   St.   Rep.   297. 

26.  "An  attempt  to  appeal  before  final 
judgment  will  be  fruitless." — See  Rlliott  on 
Appellate  Procedure,  S  243  and  authorities 
cited;   2  Encyc.   PI.   &  Pr.,  pp.   52  et  seq. 

27.  As  to  "rendered."  —  The  word  "ren- 
dered," as  applied  to  a  Judgment,  refers 
simply  to  the  Judicial  act  of  the  court  in 
pronouncing  sentence  of  law, — the  direction 
that  judgment  be  entered, — and  does  not 
include  the  clerical  work  of  copying  the 
Judgment  of  the  court  Into  the  Judgment- 
book. — See  Gray  v.  Palmer,  28  Cal.  416,  418; 
McLaughlin  v.  Doherty,  54  Cal.  519;  In  re 
Cook's  Estate,  77  Cal.  220.  11  Am.  St.  Rep. 
294.  1  L.  R.  A.  667,  19  Pac.  431;  Schurtz  i. 
Romer.  81  Cal.  244.  22  Pac.  657;  Schuster 
v.  Rader.  13  Colo.  329,  22  Pac.  505;  Rayls  v. 
Mc Arthur,  92  Ga.  378,  17  S.  E.  350;  Durant 
V.  Comegy.s.  3  Idaho  67,  26  Pac.  755;  Colum- 
bus W.  W.  Co.  V.  City  of  Columbus.  46  Kan. 
666,  26  Pac.  1046;  State  ex  rel.  Green  v. 
Henderson.  164  Mo.  347,  64  S.  W.  138,  86 
Am.  St.  Rep.  616;  State  v.  Beisman,  12 
Mont.  11,  16,  29  Pac.  534;  Farmers'  St.  Bank 
V.  Boles.  64  Neb.  870,  90  N.  W.  945;  Craig 
v.  Craig.  66  Hun  (N.  Y.)  452.  21  N.  Y.  Supp. 
241;  Fleet  v.  Youngs,  11  Wend.  (N.  Y.)  522. 
527,  528;  Winstead  v.  Evans  (Tex.)  33  S.  W. 
580:  Burns  v.  Skelton.  29  Tex.  Civ.  App.  453, 
68  S.  W.  527;  State  ex  rel.  Brown  v.  Brown, 
31  Wash.  397,  62  L.  R.  A.  974,  72  Pac.  86; 
Iron  Silver  M.  Co.  v.  Mike  &  Starr  Q.  &  S. 
M.  Co.,  6  C.  C.  A.  180,  56  Fed.  956. 


28.  It  Is  not  the  rule  in  the  minutes  of 
the  court  from  which  the  party  appeals, 
but  the  Judgment  entered  in  the  Judgment- 
book  and  perfected. — Bently  v.  Jones,  8 
Code  Rep.    (N.  Y.)    37. 

29.  "To  constitute  a  final  judgment,  the 
record  must  not  only  indicate  that  an 
adjudication  took  place,  but  the  entry  must 
have  been  intended  as  the  entry  of  a  Judg- 
ment."— In  re  People's  Sav.  Bank,  18  Colo. 
App.   294,   71    Pac.   397. 

30.  "In  criminal  cases  the  entry  In  such 
a  court  [of  original  jurisdiction]  of  the 
sentence  upon  the  verdict  of  guilty  is  the 
flnal  judgment." — State  v.  Newman,  24  Fla. 
33.  S   So.   467. 

31.  Same-^Samc— As  to  reqalreaicat  that 
It  must  be  ''eatered.'* — A  judgment  Is  not 
"final"  until  entered  in  the  judgment-book; 
the  fact  that  it  has  been  "rendered"  or 
directed  by  the  court  to  be  entered  does 
not  make  it  "final"  until  the  actual  entry 
in  the  record  is  completed. — See  Gilpatrick 
V.  Glidden.  82  Me.  201,  19  Atl.  166;  Living- 
ston V.  Hammer,  20  N.  Y.  Super.  Ct.  (7 
Bosw.)  670.  676;  In  re  Weber,  4  N.  D.  119. 
59  N.  W.  523;  Bean  v.  Semmons,  9  Grati. 
(Va.)  389,  392;  Penning^n  v.  State.  11  Tex. 
App.  281. 

32.  Same  —  Same  —  Eatry  of  Judgrmeat 
mlalHterlal  act. — An  entry  of  Judgment  is 
the  act  of  placing  upon  the  record  the 
Judgment  rendered  by  the  court;  it  is  a 
ministerial  act  which  consists  in  spreading 
upon  the  record  the  final  conclusion.^ 
reached  by  the  court  In  the  matter  before 
it. — See  Blatchford  v.  Newberry,  100  111.  484. 
491:  Martin  v.  Pfeifer,  96  Ind.  245.  248: 
Columbus  W.  W.  Co.  v.  City  of  Columbus, 
46  Kan.  666,  26  Pac.  1046;  Coe  v.  Erb,  59 
Ohio  St.  259,  69  Am.  St.  Rep.  764,  62  N.  E. 
640;  Reed  v.  McGowan,  28  S.  C.  74,  79,  5 
S.  E.  215;  Uhe  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  4  S.  D.  606,  67  N.  W.  484;  Winstead 
V.  Evans  (Tex.),  8S  S.  W.  680;  Burns  v. 
Skelton.  29  Tex.  Civ.  App.  468.  68  8.  W.  527; 
Brathrop  v.  Tucker,  29  Wash.  666,  70  Pac. 
120;  State  v.  Brown,  81  Wash.  397,  62 
L.  R.  A.  974,  72  Pac.  86;  McClain  v.  Davis, 
37  W.  Va.  330.  18  L.  R.  A.  634,  16  S.  E.  629. 

38.  Same — Former  rule — Uader  Practice 
Actn. — ^Under  the  Practice  Act  (§  836)  and 
under  the  Criminal  Practice  Act  (9  486)  the 
rule  was  that  an  appeal  might  be  taken  at 
any  time  after  a  flnal  Judgment  was  "ren- 
dered," because  these  sections  especially  so 
provided. — See.  among  other  cases.  Gray  v. 
Palmer,  28  Cal.  418;  Peck  v.  Curtis,  31  Cal. 
209;  Genalle  v.  Relya.  32  Cal.  519;  Waggen- 
helm  V.  Hook,  35  Cal.  216;  Wetherbee  v. 
Dunn.  36  Cal.  249;  Trenouth  v.  Farrlngton, 
54  Cal.   278. 

34.  Same— Same— rndcr  Code  of  Ctvll 
Procedure  the  former  rule  as  to  the  time 
of  appeal  was  changed  by  the  changing  of 
the  language  of  the  statute  by  substituting 
for  the  word  "rendered"  in  the  Practice 
Act.  the  word  "entered." — See  Kerr's  Cyc. 
Code   Civ.    Proc.    (2d    ed.),    section    939   and 
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note  (this  section  of  the  Code  of  Civil  Pro- 
cedure is  a  verbatim  re-enactment  of  sec- 
tion 336  of  the  Practice  Act,  with  the  single 
change  noted). 

85.  In  pasBlnflT  upon  the  effect  upon  the 
time  in  which  an  appeal  may  be  taken  of 
this  change  in  the  wording  of  the  statute, 
in  an  early  case  our  supreme  court  say: 
"The  legislature  must  be  presumed  to  have 
been  familiar  with  the  decisions  [of  our 
supreme  court],  and  to  have  had  them  in 
view  when  it  changed  the  clause  as  above 
stated.  It  adopted  the  definitions  which 
the  court  had  given  the  two  words,  by 
substituting  one  for  the  other.  It.  in  effect, 
enacted  that  thereafter  an  appeal  must  be 
taken  .  ,  .  after  the  entry  of  Judgment, 
instead  of  .  .  .  after  the  rendition  of  the 
Judgment/' — McLaughlin  v.  Doherty,  64  Cal. 
519;  Thomas  v.  Anderson,  65  Cal.  48.  46; 
People  ex  rel.  Love  v.  Center,   66  Cal.   661, 

6  Pac.    263,    6    Id.    481. 

86.  In  accordance  with  this  decision  it 
has  since  been  uniformly  held  that  an  ap- 
peal, particularly  in  a  civil  action  (and 
there  is  no  sufficient  reason  for  a  different 
rule  in  a  criminal  action,  see  note  to  §  1239, 
post),  can  not  be  taken  until  after  the  Judg- 
ment is  entered  of  record,  and  if  taken 
before  that  time,  will  be  dismissed  for  want 
of  Jurisdiction  in  the  appellate  court- 
Lorenzo  V.  Jacobs,  68  Cal.  24;  McLaughlin 
v.  Doherty,  54  Cal.  519;  Thomas  v.  Ander- 
son. 66  Cal.  48;  People  v.  Center,  66  Cal.  651, 
567.  570.  5  Pac.  268.  6  Id.  481;  Klmple  v. 
Conway,  69  Cal.  71,  10  Pac.  189;  Schroder  v. 
Schmidt.  71  Cal.  8a9.  12  Pac.  302;  Estate  of 
Rose.  72  Cal.  577.  14  Pac.  367.  80  Cal.  166.  22 
Pac.  86;  Onderdonk  v.  San  Francisco,  75  Cal. 
534,  17  Pac.  678;  People  v.  Lenon.  77  Cal.  308, 
19  Pac.  521;  Home  of  Inebriates  v.  Kaplan, 
84  Cal.  486,  24  Pac.  119;  Wells  v.  Kreyen- 
hagen,  117  Cal.  829,  49  Pac.  128;  Wood  v. 
Etlwanda  Water  Co..  122  Cal.  152,  54  Pac. 
726;  Estate  of  Devincenzi.  181  Cal.  452.  63 
Pac.  723;  Bell  v.  Staacke,  137  Cal.  307,  70 
Pac.  171  (Beatty,  C.  J.,  dissenting);  People 
V.  Ward,  188  Cal.  684.  72  Pac.  843  (Beatty, 
C.  J.,  writing  the  opinion);  Estate  of  More, 
143  Cal.  498,  77  Pac.  407.  See  same  doctrine, 
Durant  v.  Comegys,  3  Idaho  67,  26  Pac.  765; 
Elko-Tuscarora  M.  Co.  v.  Wines,  24  Nev. 
305,  53  Pac.  177;  Needham  v.  Salt  Lake  City, 

7  Utah  319,  321,  26  Pac.  920. 

As  to  time  of  appeal  In  eiimlnal  camieat 

see    note    to    8  1239,    post. 

87.  Jnrfadtctton-— On  appeal  f^om  Judg- 
ment of  eonTletloa,  Jurisdiction  vested  in 
supreme  court,  although  lower  court  had 
not  Jurisdiction  in  case,  question  whether 
defendant  was  prosecuted  and  convicted  in 
court  of  competent  Jurisdiction  being  one 
of  law  alone. — ^People  v.  Pingree,  61  Cal.  141. 

38.  Malfeaaance  in  ofllee— No  appeal  Ilea 
from  Jndgnaent  in  action  for  malfeasance 
in  office  under  section  772,  ante. — In  re 
Curtis.  108  Cal.  66;,  668.  41  Pac.  793; 
Wheeler   v.    Donnell,    110    CaL    666,    666,    43 


Pac.  1,  578;  Kerr  v.  Superior  Court.  .130 
Cal.    183.    187.   62   Pac.    479. 

38.     Nunc  pro  tnne  orders— 'Appealable. — 

Order  directing  entry  of  Judgment  nunc  pro 
tunc  is  appealable,  being  one  made  after 
Judgment  affecting  substantial  rights  of 
defendant. — ^Ward  v.  Dunne,  136  Cal.  19.  20, 
22,  68  Pac.  106;  People  v.  Ward,  141  Cal. 
628.   631,  75   Pac.   806. 

40.  Order  denying  motion  for  new  trial 
—Waiver. — The  giving  of  a  bond  for  the 
support  of  a  minor  child  by  one  charged 
and  convicted  of  the  crime  of  non-support 
of  such  child  under  section  270b,  Penal 
Code,  is  not  a  waiver  of  defendant's  right 
to  appeal  from  an  order  denying  his  motion 
for  a  new  trial. — Smith  v.  McCallum,  36 
Cal.  App.   148,   172  Pac.   408. 

41.  Order  deny  Inn:  motion  in  arrest  of 
Jndarment— No  appeal  from. — ^No  appeal  lies 
from  an  order  denying  a  motion  in  arrest 
of  Judgment. — People  v.  Bray  (Cal.  App.). 
183  Pac.  712. 

See.  ante,  section  1236,  note  pars.  81,  48, 
49   and   par.   2,   this   note. 

42.  Order*  made  after  Jndfpnentt  only* 
are  appealable. — Order  which  affects  sub- 
stantial right  in  criminal  case,  from  which 
appeal  may  be  taken,  is  only  an  order  made 
after  flnal  Judgment.  An  order  directing 
criminal  charge  Ignored  by  one  grand  Jury 
to  be  submitted  to  another  grand  Jury  Is 
not  appealable,  but  Is  an  intermediate 
order  or  proceeding,  which  may  be  reviewed 
on  appeal  from  flnal  Judgment.— People  v. 
Clarke.  42  Cal.  622,  624,  625;  People  v. 
Ah  Kim,  44  Cal.  884,  885. 

43.  Order  reTokini:  eertiHeate  of  prob- 
able   eanae^Not   an   appealable   order. — An 

order  revoking  a  certiflcate  of  probable 
cause  is  not  an  order  affecting  a  petition- 
er's substantial  rights,  within  the  mean- 
ing of  subdivision  8  of  section  1237,  Penal 
Code,  and  is  not  an  appealable,  order. — Ex 
parte  Mayen   (Cal.  App.),  198  Pac.  813.  816. 

44.  Upon  the  trial  Judge's  revocation  of 
the  certiflcate  of  probable  cause,  previously 
Issued  by  him,  section  1234,  Penal  Code, 
affords  a  petitioner  an  effective  and  expe- 
ditious remedy — a  remedy  far  more  effective 
and  expeditious  than  any  appeal  from  the 
order  of  revocation  would  be. — Ex  parte 
Mayen,  —  Cal.  App.  — ,  193  Pac.  818.  816. 

45.  Poatponement— Order  denying,  ap- 
pealable.— Order  denying  defendant  a  post- 
ponement of  trial  is  reviewable  on  appeal 
from  Judgment,  but  is  not  Itself  appealable. 
— People  V.  Buck,  161  Cal.  667,  91  Pac.  529, 
630. 

40.  Separate  appeals— From  Jndflrnient 
and    from    order    deayini:    motion    for    new 

trial  may  be  taken,  though  appellant  can 
have  but  one  decision  on  same  point;  e.  g., 
if  instructions  have  been  reviewed  on  ap- 
peal from  order  denying  new  trial. — People 
V.  Thompson,  115  Cal.  160.  161,  46  Pac.  912. 

47.  Setting  aside  indictment-— Revietv  of 
motion  for. — Appeal  does  not  lie  from  order 
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denying  motion  to  set  aside  Indictment.  It 
may  be  reviewed  on  appeal  from  the  judg- 
ment.— People  y.  Simmons,  119  Cal.  1,  2,  60 
Pac.   844. 


Aa  to  wkat  are  and  wkat  are  not  final 
orders  and  Jadsm^ata  In  erlmlmal  eaaea,  ao 
far    aa    the    qiieatloa    aileeta    appeala*    sea 

note  60  Am.  Dec.  438. 


§  1238.    IN  WHAT  OASES  BT  THE  PEOPLE.    An  appeal  may  be  taken 
by  the  people : 

1.  From  an  order  setting  aside  the  indictment  or  information; 

2.  From  a  judgment  for  the  defendant  on  a  demurrer  to  the  indictment, 
accusation  or  information ; 

3.  From  an  order  granting  a  new  trial; 

4.  From  an  order  arresting  judgment ; 

5.  From  an  order  made  after  judgment,  affecting  the  substantial  rights  of 
the  people. 

History:  Enacted  February  14,  1872,  founded  on  §  481  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  265;  amended  April  9.  1880,  Code 
Amdt^.  1880  (Pen.  C.  pt.),  p.  26;  March  27,  1897,  Stats,  and  Amdts.  1897, 
p.  195;  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  494,  act  held  unconstitutional,  see  history,  S  5  ante;  amend- 
ment re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  700. 


APPEALS  BY  THE  PEOPLE. 

1, 2.  Acquittal  under  order  of  court — Not 
appealable. 

3.  Same — Exception. 

4.  Bail — Order  admitting  to. 

5,6.  Demurrer — Order  sustaining,  to  indict- 
ment. 

7,8.  Same — Exception. 

9.  Same — Waiver  of  right  of. 

10.  Dismissal — Prom  order  of. 

11.  Same — Order  granting. 

12.  Same — ^Dismissal  bj  court. 

13.  Orders  after  judgment — ^What  are. 

14.  Order  setting  aside  indictment. 

15.  Order  discharging  jury — On  refusal  of 

court  to  proceed. 

16, 17.  Order  setting  aside   information  and 
discharging  defendant. 

18.  Same — Subsequent  order. 

19.  Same — Same  —  Information   set   aside 

being  good. 

20.  Writ  of  prohibition  will  lie  to  restrain 

judge. 

Aa  to  rlirht  off  the  people  to  appeal  la 
criatlaa]   eane,   see  note   19   L.   R.   A.    342. 

Aa  to  qneatlon  tkat  verdict  off  aeqatttal 
can  not  be  act  aalde  on  appeal  by  the  peo- 
ple, see  notes  27  Am.  Dec.  471;  49  Am.  Dec. 
368,  48   Am.  St.   Rep.   213,   214. 

1.  Acqvittal  nnder  order  of  conrt-— Not 
appealable. — An  order  instructing:  Jury  to 
acquit  defendant,  althougrh  in  excess  of 
power  of  court,  will  not  be  disturbed  on 
appeal,  verdict,  In  any  event,  being:  bar 
to  further  prosecution. — ^People  v.  Horn,  70 
Cal.  17,  18,  11  Pac.  470:  People  v.  Roberts, 
114  Cal.  67,  69,  45  Pac.  1016;  People  v.  Hill. 
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146  Cal.   145,  146.  79   Pac.   845.     See  People 
v.  Terrill,  182  CaL  497,  601,  64  Pac.  894. 

2.  Provision  srivinflr  people  rlyht  of  ap- 
peal from  Judg:ment  of  conviction  has 
reference  to  such  errors  only  as  may  occur 
in  proceedingrs  before  le8:al  Jeopardy  at- 
taches to  defendant,  and  Jud8:ment  of 
acquittal,  no  matter  how  erroneous,  will 
not  be  reversed  on  appeal. — People  v. 
Webb.  38  Cal.  467,  480. 

8.  Same  —  Exception.  —  While  Judgrment 
of  acquittal,  where  directed  by  court  after 
evidence  taken,  even  thous:h  order  be 
erroneous,  will  be  affirmed,  defendant  hav- 
ing: been  placed  in  Jeopardy,  the  same  rule 
does  not  apply  where  verdict  was  directed 
upon  opening:  statement  of  district  attor- 
ney, action  of  court  In  latter  case  belngr  not 
merely  erroneous,  but  absolutely  void,  and 
in  such  case  order  will  be  reversed  and 
cause  remanded  for  trial. — People  v.  Stoll, 
143   Cal.   689,   697,   77    Pac.   818. 

4.  Ball-— Order  admlttlni:  to,  under  pro- 
visions of  Habeas  Corpus  Act,  is  not 
appealable. — People  v.  Schuster,  40  Cal.  627. 

5.  Demnrrer — Order  anatalnlni:,  to  in- 
dictment or  information,  is  final  Judg:ment. 
and  appealable  (Rhodes,  C.  J.,  and  Wallace, 
J.,  dissenting:). — People  v.  Ah  Own,  89  Cal. 
604,  608;  People  v.  Jordan,  65  Cal.  644,  645, 
4  Pac.  683. 

6.  Althoug:h  court  directed  submission 
of  matter  to  another  grrand  Jury,  rig:ht  'of 
the  people  to  appeal  can  not  be  thereby 
cut  off. — People  v.  Lee,  107  Cal.  477,  478, 
40   Pac.    754. 

T.  Same  —  ESzeeptloa. — Order  sustalnlngr 
demurrer  to  indictment  upon  g:round  that  it 
fails  to  state  public  o/Tense  is  final  Judgr- 
ment,  and  appealable.     But  where  question 
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raised  by  demurrer  is  merely  whether  of- 
fense chargred  Is  felony  or  misdemeanor, 
order  is  not  final  or  appealable. — People  v. 
Martin,  47  Cal.  112,  113. 

8.  Appeal  by  people  from  order  In  favor 
of  defendant  on  demurrer  to  indictment  wlU 
be  dismissed,  where  an  appeal  from  same 
judgrment  or  order  is  pendingr- — People  ▼. 
Jordan,  2  Cal.  Unrep.   271,   3  Pac.  101. 

0.  Same— TValTer  of  right  of. — ^Where 
demurrer  to  information  is  sustained,  and 
district  attorney  takes  no  exception,  but 
moves  for  and  obtains  an  order  submlttinsr 
case  to  another  g^rand  Jury,  his  rigrht  to 
appeal  from  order  is  waived. — People  v. 
Wooster,   16  Cal.   435. 

10.  Dtomlasal— -From  order  of. — People 
have  no  appeal  from  order  dismisslngr  in- 
formation for  want  of  prosecution. — People 
V.  Hollis.  66  CaL  78,  79,  2  Pac.  893. 

11.  Same— Order  irrantlnff. — An  order 
irrantlngr  a  motion  to  dismiss  a  criminal 
action  after  a  plea  of  not  guilty  designed 
solely  to  prevent  further  prosecution  be- 
cause the  g-rand  Jury  had  not  complied 
with  section  1324  is  not  an  order  within 
the  meaning*  of  this  section,  but  is  an 
order  of  dismissal  from  which  no  appeal 
lies  (by  supreme  court  'on  rehearing). — 
People  V.  Knowles,  27  Cal.  App.  498,  506, 
155  Pac.  137.  140. 

12.  Saaie— Dlaoftlssal  by  court. — ^People 
can  not  appeal  from  order  of  superior  court, 
made  of  its  own  motion,  dismissing  crim- 
inal action,  court  in  such  case  acting  for 
the  people,  under  express  power  granted 
it  by  statute;  dismissal  Is  in  nature  of 
nolle  prosequi. — ^People  v.  More,  71  Cal.  546, 
547.  12  Pac.  681. 

13.  Orders  after  Jadsment— What  ar«.— 

In  deciding  that  evidence  can  not  be  re- 
viewed on  an  appeal  taken  under  subdi- 
vision 5  of  above  section,  supreme  court 
say:  "We  are  not  prepared  to  say  what 
particular  question  may  be  successfully 
raised    upon    an    appeal    by    the    people."— 


People  V.  Roberts,  114  Cal.  67,  69.  45  Pac. 
1016. 

14.     Order  mettlng  aalde  Indictment  is  one 

affecting  substantial  rights  of  the  people, 
and  final  order  putting  end  to  that  particu- 
lar litigation,  and  therefore  appealable 
(under  section  481  of  the  Criminal  Practice 
Act). — People  v.  Young,  31  Cal.  668,  565; 
People  V.  Stacey,  84  Cal.   807,  808. 

16.  Order  dlsckarslni:  Jnry— Oa  refusal 
of  court  to  proceed  further  with  the  case, 
is  not  appealable. — People  v.  Depavo,  39 
Cal.  App.  836,  178  Pao.  731. 

Id.  Order  aettlaflr  aside  Informatloa  and 
dlackargrlBi:  defendant  is  final  Judgment, 
and  subject  of  appeal.  Orders  refusing  to 
allow  another  information  to  be  filed,  and 
exonerating  defendants'  bail,  made  after 
order  setting  aside  information,  are  ap- 
pealable.— People  ▼.  More,  68  Cal.  500,  504, 
9  Pac.  461. 

17.  Comparei  People  v.  Rlchter,  118  Cal. 
473,  474,  45'  Pac.  811;  People  v.  Higglns, 
114  Cal.  68,  64,  46  Pac.  1004,  holding  that 
this  section  does  not  allow  an  appeal  by 
people  from  an  order  setting  aside  an  in- 
formation for  felony,  made  on  motion  of 
defendant 

18.  Same  —  Subsequent  order.  —  Order 
made  subsequently  to  order  setting  aside 
Information  and  discharging  defendant,  re- 
fusing to  allow  another  information  to  be 
filed,  and  exonerating  defendant's  bail,  is 
appealable.— People  v.  More,  68  Cal.  500. 
504,  9  Pac.   461. 

19.  Same^Same— Information  set  aside 
beinir  good  and  sufficient  one,  another  need 
not  be  filed,  when. — People  v.  More.  68  Cal. 
500,   504,  9  Pac.  461. 

20.  "Writ  of  prohibition  will  lie  to  re- 
strain Jndse  from  settling  defendant's  bill 
of  exceptions,  where  time  for  presenting 
bill  has  gone  by,  as  people  have  not  right 
of  appeal  under  subdivision  6  of  above 
section. — People  v.  Blls,  8  Cal.  App.  162.  84 
Pac.   676,   678. 


§  1239.  APPEALS,  WITHIN  WHAT  TIME  TO  BE  TAKEN.  An  appeal 
from  a  judgment  may  be  taken  by  the  defendant  by  announcing  personally  or 
through  his  attorney  in  open  court  at  the  time  the  judgment  is  rendered  that 
he  appeals  from  the  same  or  by  £ling  a  written  notice  of  appeal  within  two 
days  after  the  rendition  of  judgment  with  the  clerk  of  the  court  wherein  judg- 
ment was  rendered ;  and  from  any  order  made  after  judgment,  by  announcing 
in  open  court  at  the  time  the  same  is  made  that  he  appeals  from  the  same. 

History:  £3nacted  February  14,  1872;  founded  on  §  485  Criminal  Prac- 
tice Act  1851,  Stats.  1851,  p.  266;  amended  by  Code  Commission,  Act 
March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  494,  act  held  unconstitu- 
tional, see  history,  §  171a,  ante;  amended  March  18,  1907,  Stats,  and 
Amdts.  1907,  p.  559,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  540;  April  22, 
1909,  Stats,  and  Amdts.  1909,  p.  1086;  amendment  approved  April  5^ 
1917,  Stats,  and  Amdts.  1917,  p.  37. 

TIME  TO  APPEAL.  3.  Same— Codes  but  one  statute. 

1.  Appeal  during  suspension  of  judgment.  4.  Same — Construction  of  the  codes. 

2.  Appeal  may  be  taken^  when — In  criminal        5.  Same — Construction  of  above  section. 

causes.  6.  Same — Same — Co-ordinate  sections. 
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497,   81    S.    W. 

8. 

also  be  borne 
in  connection 
state,  adopted 


7.  Same — Same — Conflict  in   provisions. 

8.  Same — Same — Cases  criticized. 

9.  Provisions  as  to  time  mandatory — In  gen- 

eral. 

10.  Same — Appeal  from  judgment  in  criminal 

case,  limitation. 

11.  Same — Appeal    from    order    denying    new 

trial. 

1.  Appeal  dniinir  nuopeniiloii  of  Jndfp- 
meiit. — An  appeal  may  be  taken  pending:  a 
HURpension  of  the  Judprment. — Smith  v. 
McCallum,   36  Cal.   App.   143,   172   Pac.  408. 

2.  Appeal  may  be  taken*  when— -In  erlm- 
Inal  cavaes. — In  considering  the  above 
section  in  connection  with  the  time  In 
which  an  appeal  may  bo  taken,  it  must 
be  remembered  that  the  Penal  Code  is  a 
revision  of,  and  intended  to  and  did  take 
the  place  of,  and  is  a  substitute  for,  the 
former  acts  entitled  "Crimes  and  Punish- 
ments" and  "Criminal  Practice  Act,"  and 
displaces  and  repeals  the  former  law  relat- 
ing to  subjects  within  its  purview. — See 
State    ex    rel.    Cralgr    v.    Woodson,    128    Mo. 

105. 

bat  one  statnte. — It  must 
in  mind  that  the  Penal  Code, 
with  the  other  codes  of  the 
in  1872,  constitute  an  entire 
revision  of  and  substitution  for  the  then 
prevailing:  laws  of  the  state,  and  repealed 
all  existingr  statutes  and  laws,  except  such 
as  are  speciflcally  named  as  continued  In 
force.  These  codes  establish  the  law  of 
this  state  respecting:  the  subjects  to  which 
they  relate,  whether  it  be  matters  of  sub- 
$(tantive  law  or  matters  of  procedure,  and 
whether  civil  or  criminal. — See  Kerr's  Cyc. 
Pol.  Code  (2d  ed.),  S  4  and  note;  Kerr's  Cyc. 
Civ.  Code  (2d  ed.),  §  4  and  note;  Kerr's  Cyc. 
Code  Civ.  Proc.   (2d  ed.).  §  4  and  note. 

4.  Sate  Conatrwction  of  the  codes  to 
be  with  reference  to  each  other  as  one 
statute,  and  must  be  made  to  harmonize 
as  far  as  practicable  to  do  so. — See  Kerr's 
Cyc.  Pol.  Code   (2d  ed.).   §  4480  and  note. 

5»  Same— Conatractlon  of  above  aeetlon. 
— In  construing:  the  provisions  of  the  above 
section,  courts  should  keep  in  mind  the 
things  above  set  out,  and  must  consider  the 
lang:uag:e  of  the  section  in  connection  with 
other  provisions  of  the  Penal  Code  in  pari 
materia,  and,  so  taken,  it  is  thougrht  to  be 
too  unequivocal  to  admit  of  misconstruc- 
tion, and  to  require  that  the  Judg:ment  shall 
be  entered  before  an  appeal  can  be  taken. 
The  sections  immediately  preceding:  and 
succeeding  show  that  the  Intention  of  the 
leg:islature  was  to  draw  a  marked  distinc- 
tion between  the  rendition  of  a  Judg:ment 
and  its  entry,  in  the  Penal  Code  as  well  as 
in  the  Code  of  Civil  Procedure,  and  the 
retention  of  the  word  "rendered,"  in  the 
above  section,  was  merely  an  oversig:ht  on 
the  part  of  the  leg:islature. — See  McClain  v. 
Davis,  37  W.  Va.  330,  333,  18  L.  R.  A.  634, 
16  S.  E.  629. 

6.  Same^Same— Co-ordinate  •eettoan  of 
the  chapter,  which  must  be  read  in  connec- 
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tion  with  the  above  section  in  construing 
it,  put  this  matter  beyond  doubt.  Thus 
section  1237  provides:  "An  appeal  may  be 
taken  by  the  defendant:  1.  From  a  final 
Judgment  of  conviction."  That  a  Judgment 
is  not  a  "final"  Judg:ment  until  spread  upon 
the  Judg:ment-book,  is  shown  in  the  anno- 
tation to  that  section.  Section  1240,  imme- 
diately following,  expressly  requires  the 
Judgment  to  be  "entered"  before  the  notice 
of  appeal  can  be  filed.  And  section  1246 
requires  the  clerk  of  the  court  with  w^hom 
the  notice  of  appeal  is  filed  (of  the  court 
in  which  the  Judgment  is  "eniered,"  section 
1240)  to  transmit  to  the  appellate  court 
"copies  of  the  notice  of  appeal,  the  record." 
etc.  How  is  it  possible  for  the  clerk  to 
comply  with  this  requirement  if  there  is 
no  record?  and  how  can  there  be  a  record 
of  a  cause  without  the  Judg:ment  of  the 
court  as   to   the   matters   adjudicated? 

7.     Same— Same— Conflict  in  proTlsiona  is 

to  be  resolved  so  as  to  promote  the  evident 
intention  of  the  legrislature  and  the  greneral 
scheme  pf  the  codes.  There  is  no  reason 
fox  a  distinction,  in  the  matter  of  the  time 
when  an  appeal  may  be  entered,  between 
civil  and  criminal  causes,  and  a  construc- 
tion which  builds  up  such  a  distinction  on 
narrow  and  highly  technical  grounds  is 
vicious.  It  is  a  regrettable  matter  that 
a  practice  has  grown  up  in  the  courts  of 
this  state,  fostered  by  the  course  of  deci- 
sion in  the  supreme  court,  which  is  cavll- 
ingly  critical  and  irritatingly,  if  not 
irrationally,  technical  to  such  an  extent 
that  the  system  of  practice  In  the  state — 
which  it  was  the  aim  and  object  of  the 
codes  to  free  from  all  technicality — has 
become  the  most  notoriously  technical  in 
the  whole  country,  in  which  a  kind  of 
cunning  and  subterfuge  obtains  where 
broad-minded  culture  should  rule  in  the 
trial  and  determination  of  causes. 


8.     Same^Same— Caaea  erltlciaed. — If  the 

foregoing  views  are  the  correct  views  in 
view  of  the  whole  provisions  of  the  chapter, 
the  conclusion  reached  in  the  case  of  Peo- 
ple V.  Walker.  132  Cal.  137,  64  Pac.  133. 
and  followed  in  the  case  of  People  v. 
Schmitz.  7  Cal.  App.  330.  369,  15  L.  R.  A. 
(N.  S.)   717.  94  Pac.  407,  419,  is  unsound. 

0.  Provinlonii  an  to  time  mandatory-^In 
general. — An  appeal  from  Judgment,  taken 
more  than  one  year  after  its  rendition, 
must  be  dismissed.  The  limit  fixed  by  this 
section  is  Jurisdictional.  The  provisions  as 
to  time  are  mandatory. — People  v.  Walker, 
132   Cal.   137,   139,   64   Pac.   133. 

10.  Same— Appeal  from  Jndflrment  In 
criminal  case  must  be  taken  within  one 
year  after  its  rendition. — People  v.  Mc- 
Nulty,  96  Cal.  594.  695.  30  Pac.  963;  Ward 
V.    Dunne,    136   Cal.    19,    21,    22.    68    Pac.    105. 

11.  Same— Appeal  from  order  denjins 
new  trial  will  be  dismissed  if  taken  more 
than  sixty  days  after  order  was  made.-^ 
People  V.  Varnum.  53  Cal.  630;  People  v. 
Daniels,   105   Cal.    262.   263,   38   Pac.   720. 
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§  1240.  HOW  TAKEN.  An  appeal  may  be  taken  by  the  people  by  announc- 
ing in  open  court  at  the  time  the  order  is  madfe  that  the  people  appeal  from 
the  same. 

History:  Enacted  February  14,  1872,  founded  on  §§  486,  487,  488 
Criminal  Practice  Act  1851,  Stats.  1851,  p.  266;  amended  by  Code  Com- 
mission, Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  494,  act  held 
unconstitutional,  see  history,  §  5,  ante;  amendment  re-enacted 
March  21,  1905.  Stats,  and  Amdts.  1905,  p.  701;  amended  April  22,  1909, 
Stats,  and  Amdts.  1909,  p.  1086. 


APPEALS— HOW  TAKEN. 

1.  Attorney — Change  of. 

2.  Contents  of  notice. 

3,  4.  Order  of  service  and  filing. 

5.  Same — Where    transcript    shows    notice 
was  served  and  filed  on  same  day. 

6,  7.  Transcript  must  show  service. 

8.  Same — Appeal  will   be   dismissed,   when. 

9.  Same — It  will  be  concluded  that  no  serv- 

ice was  made. 

See,  also,  ante.  $§  1237,  1239  and  notes. 

1.  Attorsey— Chanse  of. — ^Notice  of  ap- 
peal in  criminal  action  need  not  be  sig^ned 
by  attorney  of  record,  or  one  who  tried 
case,  but  may  be  sif^ned  by  any  attorney 
authorized  by  defendant.  Sections  284  and 
285  of  the  Code  of  Civil  Procedure  do  not 
apply  to  criminal  cases. — Ex  parte  Clarke, 
62   Cal.    490,   491. 

2.  Comtents  of  notlec. — Notice  must  de- 
scribe and  identify  order  or  Judgrment  from 
which  appeal  is  taken. — People  v.  Lenon, 
77   Cal.   308,   309,    19    Pac.    521. 

3.  Order  of  service  and  flllns. — Service 
and  filing  of  notice  must  be  on  same  day; 
but  where  it  appears  from  indorsements 
upon  notice  itself  that  it  was  filed  on  cer- 
tain day,  and  service  thereof  was  admitted 
underneath  indorsement  of  filing:,  court  will 
presume  service  was  made  on  day  of  filing:. 
— People  V.  Ah  Yute,  66  Cal.  119,  120;  People 
v.  Qrigrsby,  62  Cal.  482,  483.  See  Reynolds 
V.  Corbus,   7   Idaho   485.   63   Pac.   884. 

4.  Whether  service  must  be  made  after 


notice  is  filed,  not  decided. — People  ▼. 
Grigrsby.    62    Cal.    482.    483. 

5.  8aine>^Whcre  tranacrlpt  ahouva  notice 
was  served   and   filed  on   same   day,  it   can 

not  be  attacked  by  affidavits  on  motion  to 
dismiss  appeal. — People  v.  Jordan,  66  Cal. 
10,  11,   56  Am.  Rep.   73,  4  Pac.   773. 

6.  Transcript  mvst  skow  service.  — 
Transcript  on  appeal  must  show  service  of 
notice  of  appeal  on  attorney  of  adverse 
party,  or  appeal  will  be  dismissed. — People 
V.  Clark,  49  Cal.  466;  People  v.  Bell.  70 
Cal.  88,  84,  11  Pac.  827;  People  v.  Colon. 
119  Cal.  668.  669,  61  Pac.  1082. 

7.  Transcript  must  show  that  appeal  has 
been  taken;  recital  In  bill  of  exceptions 
that  notice  of  appeal  has  been  served  and 
filed  is  not  sufllcient — People  v.  Phillips. 
46  Cal.  44,  46. 

8.  Same^Appeai  ivlll  be  dismissed  ivhen 
record  does  not  show  service  of  notice, 
and  no  certificate  of  clerk  that  there  was 
service  has  been  filed,  thougrh  permission 
to  file  such  certificate,  on  g:round  that  fail- 
ure of  record  to  show  such  service  was 
due  to  error  of  printer,  was  asked  several 
months  before  dismissal.  —  People  v. 
Swearing:er,  4  Cal.  Unrep.  964,  38  Pac.  972. 
973. 

9.  Same— It  vrlll  be  concluded  that  no 
service  was  made*  and  that  court  is  without 
Jurisdiction  to  hear  appeal,  where  record 
does  not  show  service  of  notice,  and  omis- 
sion was  called'  to  attention  of  appellant, 
and  no  effort  was  made  to  cure  such  omis- 
sion.— People  y.  Brown,  148  Cal.  743,  744, 
84  Pac.  204. 


§  1241.  NOTICE  SERVED  BT  PUBLICATION,  WHEN.  Any  announce- 
ment of  appeal  made  in  open  court  by  either  the  defendant  or  the  people,  must 
be  by  the  clerk  immediately  entered  in  the  minutes  of  the  court.  But  the 
failure  of  the  clerk  to  so  enter  the  same  in  the  minutes  shall  in  no  way  affect 
or  invalidate  the  appeal. 

History:  Enacted  February  14,  1872,  founded  on  §S  488,  489  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  266;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  494,  act  held  uncon- 
stitutional, see  history,  §  5,  ante;  amendment  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  p.  701;  amended  April  22,  1909,  Stats,  and 
Amdts.  1909,  p.  1086. 


1.  Service  of  motlee  must  be  made  on 
attorney  for  adverse  party,  either  actually 
or  constructively.  —  People  v.  Clark.  49 
Cal.  465. 


As    to    •ervlee    of    aotlee    ireneraliyt    see 

Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.),  §8  1010, 
1013  and  notes. 
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§  1242.    EFFECT  OF  AN  APPEAL  BT  THE  PEOPLE.    An  appeal  taken 

by  the  peopljB  in  no  case  stays  or  affects  the  operation  of  a  judgment  in  favor 

of  the  defendant,  until  judgment  is  reversed. 

History:    Enacted  February  14,  1872,  re-enactment  of  t  ^90  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  266, 

§  1243.  EFFECT  OF  APPEAL.  An  appeal  to  the  supreme  court  from  a 
judgtnent  of  conviction  stays  the  execution  of  the  judgment  in  all  capital  cases, 
and  in  all  other  cases,  upon  filing  with  the  clerk  of  the  court  in  which  the  con- 
viction was  had,  a  certificate  of  the  judge  of  such  court,  or  of  a  justice  of  the 
supreme  court,  that,  in  his  opinion,  there  is  probable  cause  for  the  appeal,  but 
not  otherwise. 

History:     Enacted  February   14,   1872;    amended   March  80,   1874, 
Code  AmdtB.  1873-4,  p.  450. 

CERTIFICATE   OP   PROBABLE   CAUSE —      —Ex  parte  Edffar,  119  Cal.  123,  127,  128,  180. 
STAY  OF  EXECUTION. 

1,2.  Appeals  to  Federal  courts — Effeet  of. 

3.  Bail  on  appeal — ^Rule  changed. 

4, 5.  Capital  cases — ^What  stayed. 

6.  Same — Order  fixing  date  of  execution. 

7.  Same  —  Appeal   from    does    not    stay 

execution. 

8.  Certificate    of    probable    cause  —  Con- 

victed person  not  deprived  of  right 
to  by  unsuccessful  attempt  to  escape. 

9.  Same — ^Definition  of. 
10-12.  Same — ^By  whom  granted. 

13.  Same — Renewal  of  application. 

14.  Same — ^Rule  for  granting. 

15.  Same — ^Burden  of  proof. 

16,17.  Same  —  Order    of    stay    of    execution 
issued  by  appellate  court — ^Effect  of. 

18-20.  Same — Power  of  justice  of  appellate 
court  to  issue. 

21.  Same — Same — Co-ordinate  and  concur- 

rent with  that  of  trial  judge. 

22.  Same — Same — Issue  of  stay  of  execu- 

tion. 

23.  Same — Purpose  of — Revocation. 

24.  Same — Revocation. 

25.  Stay  of  execution  in  criminal  case- 

May  be  had  only  on  judgment  of 
conviction  —  Order  after  judgment 
not  stayed. 

26.  Same — ^*  *  Conviction  * '  defined. 
27-29.  Same — Temporary  stay. 

30.  Same — Same — ^Practice, 

31.  Same — When  granted. 


Am  to  certificate  of  probable  cause  wblle 
•ervlni:  aentence,  see,  post,  8  1246  and  note. 

1.     Appeals    to   federal   eoiirta— Effeet   of. 

— Appeal  to  supreme  court  of  United  States 
from  order  of  district  or  circuit  court  refus- 
ing: to  errant  writ  of  habeas  corpus  stays 
execution  of  Judsrment  pendingr  such  appeal, 
and  merits  of  that  appeal  can  not  be  in- 
quired into  by  state  courts  in  determining 
whether  or  not  Judgrment  shall  be  executed. 


61  Pac.  29;  People  v.  Durrant,  119  Cal.  64. 
66,  60  Pac.  1070. 

2.  Where  defendant,  convicted  of  mur- 
der in  superior  court,  applies  to  the  United 
States  circuit  court  for  writ  of  habeas 
corpus,  and  appeals  to  United  States 
supreme  court  from  order  refusingr  such 
writ,  supreme  court  of  state  will  not  inter- 
fere to  cause  defendant  to  be  returned  to 
custody  of  sheriff  of  county  where  he  was 
convicted,  he  being-,  in  contemplation  of 
law,  under  control  and  in  custody  of 
supreme  court  of  United  States,  to  which 
application  for  any  relief  must  be  made. — 
In  re  Lee  Liook,  146  Cal.  667,  570.  80  Pac. 
868. 

5.  Ball  om  appeal— Rule  ckaaired. — Prior 
to  enactment  of  above  section,  the  only 
mode  of  staying-  execution  of  Judgment  in 
felony  cases  was  to  admit  defendant  to 
bail  pending  appeal,  and  it  was  then  held 
(Ex  parte  Hoge,  48  Cal.  6)  that  bail  should 
be  allowed  in  any  case  where  appeal  was 
not  clearly  frivolous.  Above  section  has 
changed  the  rule.  Under  its  provisions  bail 
should  not  be  allowed,  except  where  ex- 
traordinary circumstances  have  intervened 
between  time  of  conviction  and  time  of 
application  for  admission  to  bail. — Ex  parte 
Marks,  49  Cal.  680,  682. 

As  to  ball  after  eonvfletloii  amd*  pendtai: 
appeal,   see,   post,    S  1272   and   note. 

4.     Capital  eaaea  —  Wbat  stayed.  —  It  is 

only  appeal  from  Judgrment  of  conviction  In 
capital  case  that  stays  execution  proprio 
vigore.  Mere  appeal  from  order  after  Judg- 
ment has  no  effect  in  staying-  execution, 
unless  certificate  of  probable  cause  be 
granted. — People  v.  MoNulty,  95  Cal.  594, 
697,  30  Pac.  963. 

6.  Appeal  from  Judgment  in  capital  case 
stays  only  infliction  of  death  penalty,  and 
does  not,  without  certificate  of  probable 
cause,  stay  that  portion  of  Judgment  direct- 
ing imprisonment  in  state  prison. — Ex  parte 
Fredericks,   104  Cal.   400,   401.   38  Pac.   61. 

6.  Same— Order  flxlni:  date  of  ezecvtlon 
In  capital  case  is  "an  order  made  after  final 
Judgment  aflectinff  substantial  rights  of  de- 
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fendant,"  and,  as  such,  is  appealable. — See, 
ante,  8  1237,  Bubd.  3;  People  v.  Spragrue,  54 
Cal.  92;  People  v.  McNulty,  96  Cal.  594,  80 
Fac.  963. 

7.  Same  —  Appeal  from  doea  not  stay 
ezecatlon. — ^But  the  appeal  does  not  stay 
execution  without  certificate  of  probable 
cause. — People  v.  Durrant,  119  Cal.  201,  209, 
10  Am.  Cr.  Rep.  536,  51  Pac.  185. 

8.  Ccrtlllcate  of  probable  canae— Cob- 
▼feted  pemon  not  deprived  of  rlsHt  to  by 
unaucH*eMifnl  attempt  to  escape. — ^An  unsuc- 
cessful attempt  to  escape  does  not  deprive 
a  convicted  person  of  his  rlgrht  to  a  cer- 
tificate of  probable  cause,  if  entitled  to 
one. — People  v.  Mayen,  —  CaL  App.  — t  1^3 
Pac.  173;  Ex  parte  Mayen,  —  Cal.  App. 
— ,  193  Pac.  813,  816. 

8.  Same-»Dellnltfon  of. — "Probable  cause 
for  appeal"  is  not  probable  ground  for 
reversal  of  Judgrment  It  means  only  that 
there  is  presented  a  case  that  is  debatable; 
a  case  that  is  not  clearly  and  palpably  friv> 
olous  and  vexatious;  a  case  in  which  there 
may  be  honest  difference  of  opinion. — ^In 
re  Adams,  81  Cal.  163,  166,  167,  22  Pac.  547. 

Order  reToklni:  eertlficate  of  probable 
cavae  not  an  appealable  order,  see  §  1237, 
note  pars.  42,  43. 

10.  Same^By  whom  granted. — Duty  of 
srrantins  certificate  of  probable  cause  de- 
volves primarily  upon  trial  Judge,  but  his 
refusal  to  grant  it  does  not  conclude  mat- 
ter. Defendant  has  legal  right  to  renew 
his  application  before  Justice  of  supreme 
court,  and  that  includes  right  to  stay  of 
execution  until  he  can  procure  settlement 
of  bill  of  exceptions. — People  v.  Oallanar, 
144   Cal.    656,    667,   79   Pac.    378. 

11.  Application  for  certificate  of  prob- 
able cause  on  appeal  from  order  after 
Judgment  in  capital  case  should  be  made  to 
supreme  court,  and  not  to  Justice  thereof 
(per  Beatty,  C.  J.). — People  v.  Ross,  135 
Cal.  69,  67  Pac.  13. 

12.  Provision  of  above  section  allowing 
certificate  of  probable  cause  by  trial  Judge, 
or  by  single  Justice  of  supreme  court,  ap- 
plies only  to  appeals  from  Judgments,  and 
not  to  appeals  from  orders  made  after  Judg- 
ment (per  Beatty,  C.  J.). — People  v.  Ross, 
136  Cal.   69.   60,   67  Pac.  13. 

18.     Same  -^  Renewal    of    application.  — • 

Defendant,  being  refused  certificate  of 
probable  cause  by  trial  Judge,  has  clear 
statutory  right  to  renew  his  application  to 
supreme  court,  which  may  grant  temporary 
stay  in  order  that  bill  of  exceptions  may 
be  prepared  and  settled. — People  ▼.  Lane, 
96  Cal.   596.  697,  31   Pac.   580. 

14.  Same— Rule  for  vrantlnir. — Correct 
rule  to  be  observed  in  granting  certificates 
of  probable  cause  would  seem  to  be,  that 
if  Judge,  in  bringing  his  Judicial  mind  to 
bear  on  record,  should  entertain  any  doubt 
as  to  correctness  of  matters  decided  ad- 
versely to  prisoner,  although  he  might,  in 
his  own  mind,  for  purposes  of  Judgment, 
resolve    that    doubt    against    prisoner,    he 


should  grant  certificate.  Language  of  sec- 
tion ("probable  cause  for  appeal")  would 
seem  to  require  that  in  this,  as  in  other 
matters  relating  to  criminal  law,  all  doubts 
as  to  matters  which  might  be  reviewable 
in  appellate  court  should  be  resolved  in 
favor  of  prisoner.  Certificate  of  probable 
cause,  granted  by  trial  court,  is  nothing 
more  than  certificate  that  cause  is  debat- 
able.— People  V.  Valencia,   45  Cal.   304.   305. 


16.  Same— Burden  of  proof. — On  an  ap- 
plication for  writ  of  probable  cause,  onus 
rests  upon  appellant  to  convince  Judge  to 
whom  application  is  made  that  appeal  is 
not  frivolous;  that  there  is  some  merit  in 
it. — People  v.  McNulty,  95  Cal.  694,  597,  SO 
Pac.  963. 

16*  Same— Order  of  atay  of  execution 
leeued  by  appellate  court— Effect  of. — ^The 
effect  of  the  issue  by  an  appellate  court  of 
an  order  of  stay  of  execution  is  to  make 
illegal  petitioner's  detention  in  the  state 
prison  during  the  continuance  of  the  order, 
and  to  impose  upon  sheriff  the  duty  of 
keeping  the  prisoner  in  the  usual  place  of 
confinement — the  county  Jail. — Ex  parte 
Mayen,  —  Cal.  App.  — ,  193  Pac.  813,  815. 

17.  The  detention  of  a  prisoner,  in  any 
other  place  than  in  the  county  Jail,  during 
the  life  of  an  order  of  the  appellate  court 
staying  execution  of  a  Judgment  of  convic- 
tion, is  unwarranted  and  unlawful. — Ex 
parte  Mayen,  —  Cal.  App.  — ,  193  Pac.  813, 
815. 

18.  Same— Power  of  Jnatlee  of  appellate 
court  to  laaiie. — A  Justice  of  the  appellate 
court  is  empowered  to  grant,  a  certificate 
of  probable  cause,  in  a  proper  case,  not- 
withstanding section  1243,  Penal  Code, 
does  not  expressly  confer  such  power  upon 
such  Justices,  in  view  of  the  express  au- 
thority conferred  upon  Justices  of  the 
supreme  court,  and  the  failure  of  the  legis- 
lature to  amend  that  section  since  the  crea- 
tion of  the  appellate  courts.  —  Ex  parte 
Mayen,  —  Cal.  App.  — ,  193  Pac.  813. 

19.  No  limitation  Is  placed  upon  the 
authority  of  a  Justice  of  the  appellate 
court  to  issue  a  certificate  of  probable  cause 
if,  in  his  opinion.  It  should  issue. — Ex  parte 
Mayen,  —  Cal.  App.  — ,  193  Pac.  813,  816. 

20.  The  trial  Judge's  revocation  of  the 
certificate  of  probable  cause,  whether  for 
a  sufficient  or  Insufficient  reason,  was  well 
within  his  Jurisdiction,  and  therefore,  not 
subject  to  collateral  attack;  but,  even  so, 
such  revocation,  upon  whatever  ground 
made,  like  his  refusal,  in  the  first  instance, 
to  issue  such  a  certificate,  does  not  de- 
prive the  defendant  in  a  criminal  action 
of  his  right  to  invoke  the  Jurisdiction  of 
a  Justice  of  the  appellate  court  to  Issue 
the  certificate. — Ex  parte  Mayen,  —  Cal. 
App.  — ,  193  Pac.  813,  817. 

21.  Same— •Same— Co-ordinate  and  con- 
current     with     that     of     trial     Jud^e. — The 

Jurisdiction    of    a   Justice    of    the    appellate 
court    to    issue    a    certificate    of    probable 
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cause  is  concurrent  and  co-ordinate  with 
that  of  the  trial  Judgre. — Ex  parte  Mayen, 
—  Cal.   App.   — ,    193   Pac.   813,    816. 

22.  Same— Same— -Isaii«  of  stay  of  exe- 
cution.— If,  for  any  reason  whatever,  the 
trial  judge  refuses  to  issue  the  certificate 
of  probable  cause,  or  revokes  a  certificate 
previously  g^ranted  by  him,  and  refuses  to 
i:rant  a  stay  of  execution  until  application 
can  be  presented  to  a  Justice  of  the  appel- 
late court,  and  heard,  then,  a  Justice  of  the 
appellate  court  may  grant  such  stay.— 
Ex  parte  Mayen,  —  Cal.  App.  — ,  193  Pac. 
813.   818. 

23.  Same— Pnrpoae   of— Revocation. — The 

revocation  of  a  stay  of  execution  is  tanta- 
mount to  a  revocation  of  a  previously 
issued  certificate  of  probable  cause  for  ap- 
peal, for  the  principal,  if  not  the  sole, 
purpose  of  the  latter  is  to  stay  execution 
of  Judgment  pending  an  appeal. — Ex  parte 
Mayen,  —  Cal.   App.  — ,   193    Pac.    813. 

24.  Same— RcvocattoB. — Upon  the  revo- 
cation of  a  certificate  of  probable  cause 
the  appellate  court  has  no  discretion,  but 
must  grant  the  stay  of  execution  until 
defendant  can  exercise  the  right  granted 
him  by  section  1243,  Penal  Code,  to 
apply  to  a  justice  of  the  court  for  such  a 
certificate. — People  v.  Mayen,  —  Cal.  App. 
— ,    198    Pac.    173. 

2B.  Stay  of  execution  In  criminal  case- 
May  be  had  only  on  Judgment  of  convflctflon 
—Order  after  Jndirment  not  atayed. — Sec- 
tion 1243,  Penal  Code,  relates  solely  to 
an  appeal  from  the  Judgment  of  conviction, 
and  an  appeal  from  an  order  made  after 
final  Judgment  would  not,  therefore,  under 
that  section,  stay  an  execution  of  the  judg- 
ment, and  there  is  no  other  statutory  pro- 
vision for  a  stay  of  execution  in  a  criminal 
case. — Ex  parte  Mayen,  —  Cal.  App.  — ,  193 
Pac.  813,  817. 

26.  Same— ^'Conviction''  dcllned.  —  Term 
"conviction,"  used  in  above  section,  signi- 
fies finding  that  defendant  is  guilty  either 
by  verdict  of  Jury  or  by  some  mode  pro- 
vided in  section  689,  ante. — Ex  parte  Brown, 


68   Cal.    176,   177,   182.    6  Am.  Cr.    Rep.    55,    8 
Pac.   829. 


27.  Same — ^Temporary  utay.  —  Important 
part  of  right  of  appeal  is  right  to  stay 
proceedings  in  proper  case,  and  if  trial 
Judge  for  any  reason  refuses  or  neglects 
to  act,  application  for  temporary  stay,  as 
well  as  for  certificate  of  probable  cause, 
may  be  made  to  and  granted  by  supreme 
court,  or  any  Justice  thereof. — People  v. 
Clark.   125  Cal.   251.  262.  57  Pac.  986. 

28.  It  is  plain  duty  of  superior  court  to 
stay  proceedings  during  time  allowed  by 
law  for  preparing  bill  of  exceptions,  and  for 
such  further  time  as  may  be  necessary  for 
its  settlement,  in  order  that  an  application 
for  a  certificate  of  probable  cause  may  be 
based  thereon. — People  v.  Lrfine,  96  Cal.  696, 
597,  31  Pac.  680. 

29.  Though  denial  of  stay  of  execution 
sufllcient  to  enable  defendant  to  prepare 
bill  of  exceptions  upon  which  to  base  ap- 
plication for  certificate  of  probable  cause 
is  abuse  of  discretion,  it  will  not  be  dis- 
turbed where  defendant  in  fact  procured 
bill  of  exceptions  to  be  settled  before  day 
fixed  for  execution  of  Judgment. — People  v. 
Ebanks.    120  Cal.   626.   629,   52   Pac.   1078. 

30.  Same — Same— Practice. — Proper  prac- 
tice when  certificate  of  probable  cause  is 
applied  for  to  Justice  of  the  supreme  court 
is  to  require  notice  to  district  attorney  and 
production  of  bill  of  exceptions.  Temporary 
stay  until  bill  of  exceptions  can  be  pre- 
pared and  presented  may  be  granted  by 
trial  court  or  by  supreme  justice. — In  re 
Adams.  81  Cal.  163,  164.  166,  22  Pac.  547. 

31.  Same — Wben  granted — While  appeal 
from  Judgment  of  conviction  of  felony  does 
not  stay  execution  without  certificate  of 
probable  cause,  defendant  is  entiled  to  cer- 
tificate whenever  there  is  room  for  honest 
difference  of  opinion  as  to  existence  of  any 
prejudicial  error  in  proceedings  leading  to 
conviction.  Defendant,  in  other  words,  is 
entitled  to  stay  of  execution  where  his 
appeal  is  not  clearly  frivolous. — People  v. 
Gallanar,  144  Cal.  656.   657,  79  Pac.  378. 


§  1244.  SAME.  If  the  certificate  provided  for  in  the  preceding  section  is 
filed,  the  sheriff  must,  if  the  defendant  be  in  his  custody,  upon  being  served 
with  a  copy  thereof,  keep  the  defendant  in  his  custody  without  executing  the 
judgment,  and  detain  him  to  abide  the  judgment  on  appeal. 

History:    Enacted  February  14,  1872. 


PBEPARATION  OF  APPEAL. 

1.  Attorney — Preparing  appeal. 

2.  Same — ^Right  to  appear  for  another  pris- 

oner. 

3.  Public  official — Vacancy  in  office. 

1.  Attorney— Preparini:  appeal. — Where 
attorney  at  law,  convicted  of  felony,  is  In 
county  Jail,  pendlngr  appeal,  certificate  of 
probable  cause  having-  been  granted,  one 
Justice    of   supreme   court   has    no   Jurisdic- 


tion to  grant  application  of  prisoner  to 
visit  office  of  county  clerk  in  charge  of 
officer  for  purpose  of  examining  records  in 
case  In  order  to  enable  him,  while  acting 
as  his  own  attorney,  to  prepare  appeal  to 
court  of  appeal. — People  v.  Collins,  7  Cal. 
Unrep.  273,  86  Pac.  895. 

2.  Same— Rlgrht  to  appear  for  another 
prisoner — Where  attorney,  convicted  of 
felony,  is  in  county  Jail  pending  appeal, 
certificate      under      above      section      being 
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granted,  superior  court  has  power  to  refuse  taken   appeal   and   is   in   county   Jail   under 

to   allow   him   to   appear   on   behalf  of  an-  provisions    of    this    section,     beinff    placed 

other  prisoner,  charged  with  crime. — Peder-  under    physical    restraint    which    prevents 

sen  V.  Superior  Court,  149  Cal.  389,  390,  86  him  from  performing  duties  of  his  office. — 

Pac.  712.  McKannay  v.  Horton,  151  Cal.  711,  121  Am. 

S.     Pablle   •«cial— V«e«mcjr   is   o«ee'  oc-  St.    Rep.    146,   13   K   R.   A.    (N.   S.)    661,    91 

curs  where  municipal  officer  of  San  Fran-  Pac.  698,  601. 
Cisco  has  been  convicted  of  felony  and  has 

§1245.  EFFECT  OF  AN  APPEAL  B7  DEFENDANT.  If  before  the  grant- 
ing of  the  certificate,  the  execution  of  the  judgment  has  commenced,  the 
further  execution  thereof  i^  suspended,  and  upon  service  of  a  copy  of  such 
certificate  the  defendant  must  be  restored,  by  the  officer  in  whose  custody  he 
is,  to  his  original  custody. 

History:  Enacted  February  14, 1872;  amended  by  Code  CommlBsion, 
Act  March  16»  1901,  Stats,  and  Amdts.  1900-1,  p.  494,  act  held  imconsti- 
tutlonal,  see  history,  §  5  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1906,  p.  701. 

1.     Ceitlileate   of   probable   «aiis«— TVktlo  he  has  commenced  serving  his  sentence. — 

Mcrriay    aenteaee. — A    prisoner    may    apply  Ex  parte  Hay«n,  —  Cal.  — ^   198   Pac.   818,. 

to   a   Justice    of   an   appellate    court   for   a  816. 
certificate   of  probable  cause   even    though 

§  1246.  DtTTY  OF  OLEBK  UPON  APPEAL.  Upon  the  appeal  being  taken, 
the  clerk  of  the  court  from  which  the  appeal  is  taken  mnsi,  without  charge, 
within  twenty  days  thereafter  transmit  to  the  clerk  of  the  appellate  court  a 
typewritten  copy  of  the  following  papers : 

1.  The  indictment,  information  or  accusation; 

2.  A  copy  of  the  minutes  of  the  plea ; 

3.  A  copy  of  the  minutes  of  the  demurrer; 

4.  A  copy  of  the  demurrer; 

5.  A  copy  of  the  minutes  of  the  trial ; 

6.  A  copy  of  other  minutes  of  the  action,  including  the  proceedings  on 
motion  for  arrest  of  judgment  or  new  trial ; 

7.  A  copy  of  the  written  charges  given  by  the  court  to  the  jury,  or  refused, 
or  modified  and  given;  also  a  transcript  of  any  oral  charge; 

8.  A  copy  of  the  judgment ; 

9.  Any  written  or  printed  exhibits  offered  in  evidence  at  the  trial  of  the 
cause. 

The  clerk  of  the  court  from  which  the  appeal  is  taken  must  also,  within  the 

time  above  specified,  deliver,  without  charge,  to  the  defendant  or  his  attorney, 

upon  application  therefor,  a  carbon  copy  of  the  original  transmitted  to  the 

clerk  of  the  appellate  court;  and  must  also  deliver,  without  charge,  a  carbon 

copy  to  the  district  attorney  opon  his  application  therefor. 

History:  Enacted  February  14,  1872.  founded  on  S  492  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  266;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  9;  March  19.  1889,  Stats,  and  Amdts.  1889, 
p.  325;  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  494,  act  held  unconstitutional,  see  history,  S  5,  ante; 
amended  April  22,  1909,  Stats,  and  Amdts.  1909,  p.  1087. 

TRANSCRIPT  ON  APPEAL.  4- 10.  Contents  of  record— Making  up. 

1.  Arguments  of  counsel.  11.  Construction  of  section — ^In  generaL 

2.  Clerk  must  print — Want  of  funds.  12.  Same — Subdivision  6. 

3.  CUrk  must  file  without  cost.  13.  Correction  of  transcript. 
P.  C— 87  1877 
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14.  Defendant  must  request  transcript. 

15.  Duty  of  clerk — How  enforced. 

16.  Notice  to  clerk — Gives  appellate  court 

jurisdiction  in  criminal  appeals. 

17.  What  to  be  included  —  Notes  showing 

age  of  juvenile  defendant. 

Am  to  record,  and  proceeding*  not  In 
record,  8ee»  ante,   8  1236  and  note. 

I.  Arsnmentn  of  covnsel.  —  Arguments 
made  by  counsel  to  the  court  on  questions 
of  law  arising:  during:  the  trial  should  not 
be  incorporated  in  the  transcript  of  the 
proceedingrs  to  be  used  on  appeal. — ^People 
V.  Miller,  171  Cal.  649,  164  Pac.  468. 

a.     Clerk   mvst   print— Want   of    funds. — 

Duty  of  printing:  and  transmitting:  record 
is  imposed  on  clerk,  and  he  is  not  excused 
therefrom  by  failure  of  board  of  super- 
visors to  appropriate  funds  therefor. — Peo- 
ple y.  Black,  120  Cal.  663,  664,  62  Pac.  840. 

Sm  Clerk  nuiat  lUe  wltkont  coat. — Clerk 
of  supreme  court  must  file  transcript  in 
criminal  cases  without  payment  of  fees 
therefor  in  advance. — People  v.  Myers.  20 
Cal.  76.  77. 

4.  Content*  of  record  ^  Mnkini:  np. — 
While  it  is  duty  of  clerk  to  prepare  and 
file  transcript,  he  can  not  give  verity  to 
what  purports  to  be  instructions  g:lven  or 
refused,  by  insertingr  them  in  Judgment- 
roll.  Any  modification  relied  upon  must  be 
shown,  either  by  indorsement  of  Judg:e 
thereon  or  by  bill  of  exceptions. — People 
V.  Clark,  84  Cal.  673.  681.  24  Pac.  313, 

6.  Action  of  court  below  can  not  be  re- 
viewed without  some  authentic  record 
showing:  what  its  action  was,  and  upon 
what  it  was  based-  A  bill  of  exceptions 
nettled  and  sig:ned  by  Judg:e  and  filed  by 
clerk  is  mode  prescribed  for  making:  such 
a  record. — People  v.  Martin.  32  CaL  91.  92. 

6.  If  transcript  on  appeal  from  order 
denying  motion  for  new  trial  contains  no 
bill  of  exceptions,  statements,  or  affidavits, 
order  will  be  affirmed. — People  v.  Welch. 
67  Cal.  138. 

7.  Appeal  from  order  denying  motion 
for  new  trial,  not  presented  by  bill  of  ex- 
ceptions, can  not  be  reviewed  or  reversed. 
— People  V.  Ruiz,  144  Cal.  261,  262,  77  Pac. 
907. 

8.  Clerk  of  trial  court,  before  printing 
and  transmitting  record,  should  wait  un- 
til bill  of  exceptions  on  trial  has  been  set- 
tled, or  until  time  for  settlement  thereof 
has  expired,  thus  printing  entire  record, 
including  all  bills  of  exceptions,  in  his 
transcript,  as  statute  clearly  intends  (per 
Beatty,  C.  J.). — People  v.  Thompson,  116 
Cal.  160.  167,  46  Pac.  912. 

9.  Transcript  must  contain  judgment 
from  which  appeal  is  taken,  or  appeal  will 
be  dismissed. — People  v.  Sing  Lum,  60  Cal  6. 

II.  Constmction  of  ■eetlon— In  ipenemL 
— It  was  evidently  the  design  of  the  legis- 
lature to  have  the  record  provided  for 
herein  as  amended  and  section   1247   cover 


wholly  the  matter  of  the  record  on  appeal 
and  thus  dispense  entirely  with  bills  of 
exceptions.  Sections  1171,  1174,  1176,  1177 
formerly  provided  for  bills  of  exceptions, 
but,  were  repealed  in  1909.  This  section 
must  be  liberally  construed  with  a  view  to 
enable  a  defendant  to  bring  up  all  matters 
properly  cognizable  by  the  appellate  court. 
— People  V.  Fleming,  166  Cal.  357,  Ann.  Cas. 
1916B,  881,  136  Pac.  291. 


12.  Same— SnbdlvlMlon  6. — Subdivision  6 
may  be  construed  to  include  the  affidavits 
presented  on  motion  for  a  new  trial.  The 
affidavits  should  be  so  referred  to  and 
identified  as  to  make  at  least  a  prima  facie 
case  that  they  are  the  precise  and  only 
affidavits  presented  on  the  motion. — People 
V.  Fleming,  166  Cal.  367.  Ann.  Cas.  1916B, 
881,  136  Pac.  291. 

13.  Correction  of  tmnocrlpt. — After  tran- 
script has  been  filed  in  appellate  court,  it 
will  not  be  sent  back  in  order  that  bill  of 
exceptions  may  be  changed,  except  fact 
of  mistake  or  omission  be  supported  by 
documentary  evidence,  or  not  denied  by 
adverse  party. — People  v.  Romero.  18  Cal. 
90,   92. 

14.  Defendant    mnat    request    trnnacript. 

— Duty  of  printing  and  transmitting  record 
is  imposed  on  clerk,  but  if  defendant  fails 
to  request  same  for  long  period  of  time, 
appeal  will  be  dismissed. — People  v.  Frink, 
2  Cal.  Unrep.  786,  12  Pac  616. 

15.  Dnty    of    clerk^Hovr    enforced. — For 

all  purposes  connected  with  its  appellate 
Jurisdiction,  this  court  has  the  same  power 
over  clerk  of  court  below  as  it  has  over 
Its  own  clerk;  and  it  may,  on  a  proper  ap- 
plication, by  order  require  clerk  of  court 
below  to  perform  any  duty  which  is  neces- 
.sary  to  complete  exercise  of  its  Jurisdiction 
In  cause.  It  is  duty  of  clerk  to  certify 
to  correctness  of  documents  in  transcript, 
if  they  are  correct  copies  of  originals  In 
his  custody,  and  if  they  are  erroneous  or 
defective  in  any  respect,  that  matter  can 
be  heard  and  determined  upon  objections  or 
exceptions  thereto. — People  v.  Center,  64 
Cal.  236,  237. 

19.  Notice  to  clerk  —  Gives  appellate 
court   Jnrladictlon    in    criminal    appeala. — In 

view  of  sections  1246,  1247  and  1247a,  Penal 
Code,  it  is  held  that  a  notice  of  appeal  to 
the  clerk  gives  the  appellate  court  Juris- 
diction of  appeals  in  criminal  as  well  as 
civil  cases. — Smith  v.  McCallum,  86  Cal. 
App.   143,  172  Pac.   408. 

17.  TVbat  to  be  Indnded— Ifotca  ahowlnff 
ase  of  Jnvenllc  defendant. — The  certificate 
of  the  magistrate,  and  the  proceedings  re- 
manding a  defendant  to  the  Juvenile  court, 
and  by  the  Juvenile  court  back  to  the  mag- 
istrate for  further  action,  are  not  required 
or  authorized  by  section  1246,  Penal  Code, 
to  be  included  in  the  transcript  on  aj>peal, 
and  in  the  absence  of  an  order  requiring  it. 
the  phonographic  reporter  is  not  author- 
ised to  include  them. — People  v.  Wolff,  182 
Cal.  728,  190  Pac.  22. 
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§1247.  STATEMENT  OF  0R0T7NDS  OF  APPEAL.  DESIONATINa 
PORTION  OF  BEPOBTEB'S  NOTES  TO  BE  COPIED.  Upon  an  appeal  being 
taken  from  any  judgment  or  order  of  the  superior  court,  to  the  supreme  court 
or  to  a  district  court  of  appeal,  in  any  criminal  action  or  proceeding  where 
such  appeal  is  allowed  by  law,  the  defendant,  or  the  district  attorney  when  the 
people  appeal,  must,  within  five  days,  file  with  the  clerk  and  present  an  appli- 
cation to  the  trial  court,  stating  in  general  terms  the  grounds  of  the  appeal  and 
the  points  upon  which  the  appellant  relies,  and  designate  what  portions  of  the 
phonographic  reporter's  notes  it  will  be  necessary  to  have  transcribed  to  fairly 
present  the  points  relied  upon.  If  such  application  is  not  filed  within  said  time, 
the  appeal  is  wholly  ineffectual  and  shall  be  deemed  dismissed  and  the  judg- 
ment or  order  may  be  enforced  as  if  no  appeal  had  been  taken. 

The  court  shall,  within  two  days  after  the  filing  of  such  application,  make 
an  order  directing  the  phonographic  reporter  who  reported  the  case  to  tran- 
scribe such  portion  of  his  notes  as  in  the  opinion  of  the  court  may  be  necessary 
to  fairly  and  fully  present  the  points  relied  upon  by  the  appellant.  If  the 
court  fails  to  make  the  order  within  two  days  after  the  application  is  filed,  the 
notes  requested  in  the  application  shall  be  transcribed  without  such  order. 
The  phonographic  reporter  shall,  within  twenty  days  after  the  filing  of  such 
application,  file  with  the  clerk  of  the  court  an  original  transcription  and  three 
carbon  copies  of  the  portion  of  the  notes  so  required  to  be  transcribed,  exclud- 
ing therefrom  all  argument  of  counsel  not  objected  to  at  the  time  it  was  made. 
The  same  shall  be  typewritten  as  prescribed  by  the  rules  of  the  supreme  court. 
He  shall  append  to  the  original  and  to  each  copy  his  original  affidavit  that  it 
is  correct. 

History:    Enacted  April  22,  1909,  Stats,  and  Amdts.  1909,  p.  1084; 
amended  April  6,  1911,  Stats,  and  Amdts.  1911,  p.  692. 


GROUNDS   OP   APPBALr. 

1.  Application  stating  grounds — Presumption. 

2.  Same — ^Public  offense  not  charged — ^Uncer- 

tainty of  judgment. 

3.  Same — ^Respondent  in  no  way  prejudiced. 

4.  Filing  application — Grounds  of   appeal. 

6.  Notice    to    clerk  —  Gives    appellate    court 
jurisdiction. 

6.  Notice  to  transcribe  omitted  portions  of 

record. 

7.  "Order" — ^Meaning  of. 

8.  Settlement    of    grounds    of    appeal — Con- 

struction of  section. 


1.  Applt«atlom  Mtatliiir  ^roanda  ^ 
Miimptiom  that  such  an  application  was  filed, 
where  the  record  on  appeal  does  not  show 
an  application  statlnff  the  grounds  of  ap- 
peal was  made  by  appellant,  in  the  ab- 
sence of  a  sugrgrestion  that  the  record  la 
insufficient. — ^People  v.  Ali,  38  Cal.  App.  544, 
176  Pac.  883. 

2.  Same  —  Public  offense  not  charged-— 
Uncertninty  of  Judgment  belngr  referable 
solely  to  the  Judgrment-roll  may  be  raised 
at  any  stagre  of  the  proceedingr  on  appeal, 
whether    set    forth    In    the    application    as 


srounds  of  appeal  or  not. — People  ▼.  Votaw, 
38  Cal.  App.  714,  177  Pac.  485. 

3.  Same— Reapondent  In  no  ^ay  preju- 
diced by  the  consideration  of  points  not 
set  forth  in  the  application  as  grounds  of 
appeal,  an  appellate  court  will  not  decline 
to  consider  such  new  points. — People  v. 
Votaw,  88  Cal.  App.  714,  177  Pac.  486. 

4.  Filing  application — Gronnda  of  ap- 
peal.— The  provisions  of  above  section  re- 
quiringr  that  appellant  shall  fill  an  appli- 
cation statingr  the  grounds  of  appeal,  is 
mandatory. — People  V.  Ali,  38  Cal.  App.  544. 

5.  Notice  to  cleric— ^Ivea  appellate  court 
Jnrladlctlon  in  criminal  appeals. — Smith  v. 
McCallum.  36  Cal.  App.  148,  172  Pac.  408. 

6.  Notice  to  tranacribe  omitted  portlona 
of  record. — No  particular  form  of  notice  is 
required,  and  all  that  is  required  is  that  the 
defendant  should,  within  the  time  pre- 
scribed, file  a  notice  containing:  a  state- 
ment settingr  forth  in  general  terms  the 
grrounds  of  the  appeal  and  the  points  on 
which  he  relies,  and  deslgrnatlng:  the  par- 
ticular portions  of  the  reporter's  notes  it 
will  be  necessary  to  have  transcribed  to 
fairly  and  fully  present  the  points  relied 
upon. — People  v.  Clayton,  33  Cal.  App.  867, 
166  Pac.   37. 
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As   to   rcme^x   for  AlailB«tlo»   of  roeortf, 

see,  post,  S  1247c  and  note  par.  3. 

7.  **Order»  —  Meaaln^  of.  —  The  word 
"order."  in  section  1247  of  the  Penal  Code, 
provldingr  for  the  makingr  of  the  record 
upon  appeal  from  "any  Judgrment  or  order" 
in  a  criminal  proceedingr.  is  not  restricted 
to  an  order  made  after  Judgement,  but  the 
langruage  of  the  section  is  broad  enoui^h 
to  include  an  order  refusing  the  defendant 
a  new  trial  before  judgment,  notwithstand- 
ingr  the  provisions  of  section  1289  allow- 
insT  an  appeal  from  "any  order  made  after 


juderment,"  especially  In  view  of  section 
1237  expressly  grivinff  the  rig^ht  of  appeal 
from  an  order  denying:  a  motion  for  a  new 
trial. — People  v.  Hartman,  28  Cal.  App.  72, 
137  Pac.  «11. 

8.  Settlemeat  of  sronnda  of  appeal— Coa« 
•traction  of  section. — In  an  application  for 
an  appeal  it  Is  sufficient  to  state  the 
grrounds  of  the  appeal  without  specifying 
the  points  upon  which  the  appellant  relies, 
as  there  is  no  substantial  distinction  in- 
tended in  the  use  of  the  two  words. — People 
V.  Preciado.  81  Cal.  App.  619,  160  Pac.  1090. 


§  1247a.  OLESK  TO  DELIVEB  CARBON  OOPT  OF  TBANSOBIBED 
NOTES.  FILINa  PROPOSED  CORRECTIONS.  Upon  the  transcribed  notes 
being  filed  by  the  reporter  with  the  clerk,  it  shall  be  the  duty  of  the  clerk 
forthwith  to  immediately  deliver  upon  demand  one  of  the  carbon  copies  to  the 
defendant  or  his  attorney,  the  other  carbon  copy  upon  demand  to  the  district 
attorney,  and  deliver  the  original,  with  the  date  of  the  several  deliveries  of 
the  Original  and  the  copies,  if  delivery  has  been  made,  endorsed  upon  the  orig- 
inal, to  the  court  for  its  approval.  Unless  objection  is  made  thereto  by  either 
the  defendant  or  his  attorney  or  the  district  attorney,  within  ten  days  after 
receipt  thereof,  the  judge  shall  certify  thereon  that  no  objection  has  been  made 
thereto  within  the  time  allowed  by  law ;  and  after  so  certifying  shall  immedi- 
ately re-deliver  the  same  to  the  clerk.  The  defendant  or  his  attorney  or  the 
district  attorney  may  file  with  the  clerk  a  proposed  correction  of  the  tran- 
scribed proceedings  within  ten  days  after  the  filing  of  the  transcribed  proceed- 
ings. The  court  must  immediately  hear  and  determine  the  objection;  if  in  the 
opinion  of  the  court  the  transcription  of  the  proceedings  is  not  correct,  the 
court  must  correct  the  same.  When  so  corrected  he  must  certify  thereon  that 
all  objections  made  thereto  have  been  heard  and  determined,  and  the  same 
corrected  in  accordance  with  such  determination ;  and  thereupon  immediately 
re-deliver  the  same  to  the  clerk.  When  the  original  transcription  of  the  pro- 
ceedings so  certified  by  the  judge  has  been  received  by  the  clerk  from  the 
judge,  he  must  immediately  transmit  the  same  to  the  court  to  which  the  appeal 
was  taken,  and  thereupon  it  shall  become  a  part  of  the  record  upon  appeal  and 
he  must  immediately  transmit  to  the  attorney-general  a  carbon  copy  thereof 
with  any  and  all  corrections  made  to  the  original  noted  thereon. 

Hittory:    Enacted  April  22,  1909,  Stats,  and  Amdts.  1909,  p.  1085. 

1.     Notlee  to  eterk  giyea  appellate  court  Jurisdiction  in  criminal  appeals. — Smith  ▼.  Mc- 
Calium,  86  Cal.  App.  143,  178  Pac.  408. 


§  1247b.    ILLNESS  OR  DEATH  OF  REPOBTEB.     PBOCEEDINaS  ON. 

If  a  transcription  of  the  phonographic  reporter's  notes  can  not  be  obtained, 
by  reason  of  his  illness  or  death,  the  appellant  shall  cause  to  be  prepared  and 
filed,  in  the  place  thereof,  a  transcription  of  such  of  the  proceedings  as  was 
by  the  court  ordered  to  be  transcribed  by  the  phonographic  reporter.  Such 
transcription  must  be  filed  within  the  time  and  in  the  manner  provided  for  the 
filing  of  the  phonographic  reporter's  transcribed  notes.  Upon  such  filing  by 
the  appellant,  the  same  proceedings  shall  be  had  and  taken  as  is  provided  in 


Tit.  IX,  ch.  I.]         SUGGESTIlfG  FURTHER  TRANSCRIPT— PROCBBDINGS.      §§  1247c-1247o 


section  twelve  hundred  and  forty-seven  a  of  this  code,  upon  the  filing  of  the 
phonographic  reporter's  transcribed  notes. 

History:    Enacted  April  22,  1909,  Stats,  and  Amdts.  1909,  p.  1085. 

§  1247c.  8UOOE8TIONB  OF  FUBTHEB  TBANSOBIPT  NltOESSARY. 
PBOCEEDINOS.  Upon  suggestion  to  the  appellate  court  wherein  an  appeal 
in  a  criminal  case  is  pending,  that  a  further  transcription  of  the  proceedings 
is  necessary,  if  in  the  opinion  of  the  court  it  is  necessary  to  have  a  further 
transcription  of  the  proceedings  in  the  trial  court,  it  may  order  the  same  to  be 
transcribed  by  the  phonographic  reporter  within  a  time  fixed  in  the  order; 
provided  that  no  further  transcription  shall  be  ordered  upon  the  suggestion  of 
the  appellant  unless  the  application  therefor  was  included  in  the  original  appli- 
cation made  to  the  trial  court.  There  shall  thereupon  be  transcribed  the  por- 
tion so  ordered,  and  copies  filed  with  the  clerk  of  the  superior  court  in  the 
same  manner  and  with  like  force  and  effect  as  though  included  in  the  original 
order  of  the  court;  and  like  proceedings  shaU  be  had  and  taken  as  provided 
by  law,  as  in  case  of  the  original. 

History:    Enacted  AprU  22,  1909,  Stats,  and  Amdts.  1909,  p.  1085. 


DIMINUTION   OP   RECORD. 

1.  Failure    of   court   to   make   order — Entire 

record  to  be  transcribed. 

2.  Order  to  supply  omission — ^Will  be  made 

by  the  appellate  court. 

3.  Remedy    by    suggestion — Not    by    appeal 

from  an  order  denying  motion  to  cor- 
rect transcript. 

4.  Testimony  not  introduced — Application  to 

transcribe  denied. 

!•  Failure  of  court  to  malce  order — ^En- 
tire record  to  be  tmn«erlbed. — Upon  failure 
of  the  court  to  make  the  order  In  response 
to  a  suffcrestlon  made  within  the  statutory 
time,  the  entire  record  should  be  tran- 
193  Pac.  174. 

S.  Order  to  muwplT  oaakMloae— 'Will  be 
made  by  tke  amKllate  eowrt. — ^Where,  by 
uncontroverted  affidavit  of  the  phono- 
graphic reporter,  it  appears  that  there  are 
omissions   of   material   parts   of    the   notes 


of  such  reporter,  an  order  will  be  made 
by  directing:  him  to  supply  such  omissions. 
People  V.  Oavin,  —  Cal.  App.  — ,  198,  Pac 
174. 

3.  Remedy  by  aniTKcetloB*— Not  by  mp^ 
peal  from  order  denylnir  motion  to  correct 
tmnacrlpt. — The  remedy  for  .a  failure  to 
Include  material  portions  of  the  record  in 
the  transcript  is,  under  section  1247c.  Penal 
Code,  by  a  sugrgrestion  in  the  appellate  court 
of  the  necessity  for  a  further  transcription 
of  the  omitted  portions,  and  not  by  appeal 
from  an  order  denying:  a  motion  to  correct. 
People  V.  Oavin,  —  Cal.  App.  — ,  198  Pac. 
174. 

4.  Testimony  not  Introdnced  —  Applica- 
tion to  transcribe  denied. — ^An  application 
for  "a  further  transcription  of  the  testi- 
mony," made  under  this  section,  which  re- 
lates wholly  to  testimony  not  introduced, 
will  be  denied. — People  v.  Evans,  84  Cal. 
App.  284.  167  Pac.  190. 


§  1247d.  NO  SZTENSION  OF  TIME  WITHIN  WHICH  NOTES  TO  BE 
TBANSOBIBED  AND  FILED.  The  time  within  which  the  phonographic 
reporter  shall  transcribe  and  file  his  notes  or  the  appellant  shall  file  a  tran- 
scription of  the  proceedings  as  provided  in  section  twelve  hundred  and  forty- 
seven  b  of  this  code  can  not  be  extended  by  the  judge  of  the  court  or  by  the 
court  in  which  the  case  was  tried.  Upon  affidavit  showing  good  cause  there- 
for, the  court  in  which  the  appeal  is  pending  may  extend  the  time  not  exceed- 
ing sixty  days. 

History:    Enacted  April  22,  1909,  Stats,  and  Amdts.  1909,  p.  1086. 

§1247e.    PBINTINa  OF  BEOOBD  AND  BBIEFS.     DISPENSED  WITH 

IN  OBIMINAL  OASES.     No  printing  of  any  record  on  appeal  or  briefs  in  a 

criminal  case  shall  be  required  or  ordered. 

History:    Enacted  April  22,  1909,  Stats,  and  Amdts.  1909,  p.  1086. 

ittl 
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DISMISSING  APPBAL— FOR  IRRBOIJLARITT. 


[Ft.  II. 


CHAPTER  n. 

DISMISSING  AN  APPEAL  FOB  IRREGULARITY. 

1 1248.  For  what  irregularity,  and  how  dis-      §  1249.  Dismissed  for  want  of  a  retnm. 
missed. 

§  1248.    FOB  WHAT  IBREOULABITT,  AND  HOW  DISMISSED.    If  the 

appeal  is  irregular  in  any  substantial  particular,  but  not  otherwise,  the  appel- 
late court  may,  on  any  day,  on  motion  of  the  respondent,  upon  five  days' 
notice,  accompanied  with  copies  of  the  papers  upon  which  the  motion  is 
founded,  order  it  to  be  dismissed. 

History:  £3nacted  February  14,  1872,  re-enactment  of  8  493  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  266;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen,  C.  pt.),  p.  10, 


DISMISSAL  OF  APPEAL. 

1.  CoDstraed — ^Does  not  authorize  dismissal  of 

appeals  as  frivolous. 

2.  Same — Forbids  dismissal  of  appeal  unless 

appeal  itself  is  irregular. 

3.  Dismissal  of  appeal  for  irregularities. 

4.  Dismissal  of  appeal  taken  more  than  one 

year  after  rendition  of  judgment. 

5.  Five  days'  notice — On  motion  to   dismiss 

on  jurisdictional  defect. 

6.  No    distinction    exists    between    civil    and 

criminal  actions. 

7.  On  escape  ^of  defendant  pending  appeal. 

As    to    dismlaaal    of    appeals    la    ireBcral» 

see    Kerr's    Cyc.    Code    Civ.    Proc.    (2d    ed), 
S§  954,  955  and  notes. 

1.  Constmed  ^  Doea  mot  anthoriae  dla- 
mlaaal  of  appeal  aa  frlvolona,  since  to  dis- 
miss an  appeal  is  to  refuse  to  consider  its 
merits. — People  v.  McNulty,  95  Cal.  594,  695, 
30  Pac.  963.  See  Randall  v.  Duff.  104  Cal. 
126.  127.  43  Am.  St.  Rep.  79,  87  Pac.  803; 
People  V.  Durrant,  119  Cal.  201,  10  Am.  Cr. 
Rep.  536.  51  Pac.  185. 

2.  Saaie  —  Forblda  dlamlsaal  of  appeal 
valeMM  appeal  Itiielf  la  Irresvlar  la  Bome 
avbMtaatlal  partlenlar*  and  this  is  to  be  de- 
termined by  reference  to  order  or  Judgrment 
appealed  from  and  steps  taken  to  perfect 
appeal. — People  v.  McNulty,  95  Cal.  594,  596, 
30  Pac.  963. 


S.     Diamliiaal  of  appeal  for  Irresvlarltlea. 

— ^An  appeal  will  not  be  dismissed  under 
this  section  where  the  defendant  stated  "In 
ereneral  terms  the  grrounds*'  specifically 
enouf^h  to  Indicate  upon  what  errors  he 
would  rely,  and  he  designated  the  portions 
of  the  reporter's  notes  which  were  deemed 
"necessary  to  have  transcribed  to  fairly 
present  the  points  relied  upon." — People  v. 
Preciado.  31  Cal.  App.  519,  160  Pac  1090. 

4.  Dlamlnaal  of  appeal  takea  more  thaa 
one  Tear,  after  readltloa  of  Jadiraieat  Is  out 

of  time,  and  must  be  disjnlssed. — People  v. 
Walker.  132  Cal.  137,  139,  64  Pac.  138.  See 
People  V.  Varnum,  53  Cal.   630. 

5.  Five  da^s'  notlee  On  motion  to  dla- 
mlas  for  Jnrladletlonal  defeet,  in  fall  in  gr  to 
serve  notice  of  appeal  within  time  pre- 
scribed, is  not  required. — People  v.  Walker, 
132  Cal.  137.  139,  64  Pac.  133. 

6b  No  dlatlnetlon  exiata  between  elvU 
and  erlmlnal  actions  as  to  dismissal  of 
appeal  for  Jurisdictional  defects. — People  T. 
Walker,  132  Cal.  137,  189,  64  Pac.  133. 

7.  On  eacape  of  defendant  pendlnir  ap- 
peal, the  appeal  will  not  be  dismissed  at 
once,  but  will  be  ordered  to  stand  dismissed, 
unless  defendant,  by  a  certain  time,  re- 
turns to  custody  of  proper  officers. — People 
v.  Redlnser,  55  Cal.  290,  299,  86  Am.  Rep. 
32;  People  v.  Elklns,  122  CaL  654.  655.  55 
Pac.  599. 


§  1249.    DISMISSED  FOR  WANT  OP  A  BETUBN.    The  court  may  also, 

upon  like  motion,  dismiss  the  appeal,  if  the  return  is  not  made  as  provided 

in  section  twelve  hundred  and  forty-six,  unless  for  good  cause  they  enlarge 

the  time  for  that  purpose. 

History:   Enacted  February  14,  1872.  re-enactment  of  {  494  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  266. 


Tit.  IX.  eh.  m.]  HEARING  ON  AFPfiAJU-AFFIRMING  JUDGMENT* 


§§  125S-12M 


CHAPTER  in. 

ARGUMENT  OF  THE  APPEAL. 

1 1252.  Appeals,  when  to  be  heard  and  deter-      §  1254.  Number  of  counsel  to  be  heard. 

mined.  1 1255.  Defendant  need  not  be  present. 

§  1253.  Judgment  may  be  affirmed,  but  can 

not  be  reversed  without  argument. 

§1252.    APPEALS,  WHEN  TO  BE  HEARD  AND  DETERMINED.     All 

appeals  in  criminal  cases  must  be  heard  and  determined  by  the  appellate  court 
within  sixty  days  after  the  record  is  filed  in  said  appellate  court,  unless  con- 
tinued on  motion  or  with  the  consent  of  the  defendant. 

History:  £3nacted  February  14,  1872,  re-enactment  of  S  495  Criminal 
Practice  Act  18^1,  Stats.  1851,  p.  266;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  10. 


HEARING  OF  APPEALS. 

1.  Construed  to  be  directory  merely. 

2.  Failure  to  place  case  on  calendar  for  hear- 

ing at  first  term. 

1.     Construed  to  be  dlreetory  aaerely,  and 

hence  Judgrment  will  not  be  reversed  and 
defendant  dischargred  from  custody  because 
his  appeal  has  not  been  decided  within 
sixty  days  after  filing  of  transcript,  no  such 
consequence  beingr  annexed  to  failure  to 
comply  with  at  provision.  —  People  v. 
SUples.  91  Cal.  28,  29,  27  Pac.  623. 


2.  Failure  to  place  eaae  ou  ealendar  for 
keariniT  At  llrst  term  at  which  said  case 
mi^ht  have  been  heard  rendered  it  im- 
portant that  it  should  be  placed  on  calendar 
of  next  term,  so  that  fact  that  defendant's 
attorney  had  requested  it  to  be  placed  on 
calendar  of  first  term  did  not  render  it 
error  for  supreme  court  to  dismiss  appeal 
for  failure,  of  defendant  to  appear  on 
second  term. — People  v.  McDermott,  97  Cal. 
247,  249,  32  Pao.  7. 


§1253.    JXTDOMENT    MAT    BE    AFFIRMED,    BUT    CAN    NOT    BE 

REVERSED  WITHOUT  AROTTMENT.    The  judgment  may  be  affirmed  if  the 

appellant  fail  to  appear,  but  can  be  reversed  only  after  argument,  though  the 

respondent  fail  to  appear. 

History:   Enacted  February  14,  1872,  founded  on  8  496  Griminal  Prao- 
tice  Act  1851.  Stats.  1851,  p.  267. 


DISMISSAL  FOB  WANT  OP  ARGUMENT. 

1-  3.  Affirmance  for  failure  of  counsel  to  ap- 
pear. 

4.  Judgment  can  only  be  affirmed. 

5.  No  appeal  shown — No  argument  mad& 

1.  Aflmanee  for  fafllvre  of  connBcl  for 
appellant  to  appear  on  day  set  for  hearing:* 
no  brief  beins  on  file,  was  proper. — People 
v.  McDermott,  97  Cal.  247.  249,  32  Pac.  7. 
See  People  v.  Clark.  121  Cal.  633.  54  Pac. 
147;  People  v.  Busby.  113  CaL  181,  45  Pac, 
191;  People  v.  Singr,  2  Cal.  App.  731,  782. 
84  Pac.   242. 

2.  Where  the  attorneys  of  record  failed 
to  file  any  memorandum  of  points  and  au- 
thorities, and  did  not  appear  when  the 
cause  was  called  for  argument,  but  the 
court  at  the  request  of  another  attorney 
who  offered  to  appear  gave  him  twenty 
days  to  file  a  brief  but  none  was  filed,  the 
court  will  assume  that  no  ground  for  re- 


versal   exists    and    affirm    the    judgrment. — 
People  V.  Roy.  26  Cal.  App.  128,  146  Pac.  44. 

3.  Upon  an  appeal  taken  from  a  judgr- 
ment of  conviction  in  a  criminal  action,  the 
judgrment  may  be  affirmed  where  the  appel- 
lant fails  to  appear  at  the  time  set  for 
argrument  of  the  appeal. — People  v.  An- 
drade,  31  Cal.  App.  730.  161  Pac.  754. 

4.  Jadsniient  earn  only  be  afllrmed,  under 
this  section,  where  defendant  filed  no  brief, 
made  no  appearance,  and  submitted  case  on 
record  without  argrument. — ^People  v.  Qeh^ 
rig,  7  Cal.  Unrep.  149.  72  Pac.  717. 

5.  No  appeal  akown  ^  No  anrnment 
made. — ^Where  a  cause  is  submitted  upon 
the  record,  and  the  record  does  not  show 
that  an  appeal  was  taken,  no  jurisdiction 
is  acquired  to  review  the  record,  and  the 
case  will  be  stricken  from  the  files;  but. 
if  it  be  assumed  that  an  appeal  was  taken, 
it  would  be  dismissed  where  the  appellant 
fails  to  file  a  brief. — People  v.  Tate,  17  Cal. 
App.   369,   119  Pac.   989. 


§  1254.    NUMBER  OF  COUNSEL  TO  BE  HEARD.    Upon  the  argument  of 
the  appeal,  if  the  offense  is  punishable  with  death,  two  counsel  must  be  heard 
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on  each  side,  if  they  require  it.     In  any  other  case  the  court  may,  in  its 

discretion,  restrict  the  argument  to  one  counsel  on  each  side. 

History:   Enacted  February  14,  1872»  re-enactment  of  §  497  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  267. 

1.  Rlffkt  to  appear  and  defend  hj  cobb-  to  appear  and  defend  by  counsel  la  secured, 
•el.— Cited  as  showing  how  rigrht  of  person  — People  ▼.  Redine^er,  55  CaL  290,  298,  86 
convicted    or    charged    with   public    offense       Am.  Rep.  S2. 

§  1256.    DEFENDANT  NEED  NOT  BE  PRESENT.    The  defendant  need 

not  personally  appear  in  the  appellate  court. 

History:    Enacted  February  14,  1872,  re-enactment  of  §498  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  267. 

1.     Coaatrsed — Not     to     siTe     defendant  State  ▼.  Handy,  27  Wash.   469,  471,  67  Pac 

liirht  to  appear  by  eonnael  wken  ke  is  not  1094.     Fed.  Allen  ▼.  Qeorgria,  166  U.  8.  IS 8, 

in  caatodyi  hence  when  defendant  has  es-  142,  41  Ia  ed.  949,  *17  Sup.  Ct.  Rep.  525. 

caped  he  can  not  appear  by  counsel. — Peo-  As  to  eltiset  of  eaeape  on  wiit^t  to  appeal, 

pie  ▼.  Redinffer,  56  Cal.  290,  298,  S6  Am.  Rep.  or  fvrtker  proeeedlnss  on  appeal*  see  notes. 

32.     See  Mont.  State  v.   Dempsey,   26  Mont  41  Am.  Dec.  272;  44  Am.  Rep.  88. 


604,  506,  68  Pac.  1114.    Utah.  People  v.  Tre-  An   to    dIaailBaal    keeanae    of    escape    of 

mayne,  S  Utah  881»  888,  8  Pao.  85.    Wask.      defeadaat*  see,  ante,  1 1248,  nots  par.  7. 


CHAPTER  IV. 

JUDGMENT  UPON  APPEAL. 

f  1258.  Court  to  give  judgment  without  regard  §  1262.  Defendant,  when  to  be  discharged  on 
to  technical  errors.  reversal  of  judgment. 

6  1259.  What  may  be  reviewed  on  an  appeal  §  1263.  Judgment  to  be  executed  on  affirm- 
by  defendant  from  a  judgment.  ance. 

I  1260.  May  reverse,  affirm,  or  modify  the  §  1264.  Judgment  upon  appeal,  how  entered 
judgment,  and  order  new  trial.  and  remitted. 

6  1261.  New  trial,  where  to  be  had.  §  1265.  Jurisdiction  of  appellate  court  ceases 

after  judgment  remitted. 

§  1268.  OOUBT  TO  GIVE  JUDGMENT  WITHOUT  REGARD  TO  TECHNI- 
CAL ERRORS.  After  hearing  the  appeal,  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects,  or  to  exceptions,  which  do  not 
affect  the  substantial  rights  of  the  parties. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  499  Criminal 
Practice  Act  1861.  Stats.  1851,  p.  267. 

ERKORS  NOT  AFFECTING  SUBSTAN-  11.  Error  favorable  to  defendant. 

TIAL  BIGHTS.  12.  Same— Instructions    favorable    to    de- 

1.  Error  not  affecting  substantial  right.  fendant. 

A  o    a  A     *  •    T«;«i  ^— ^,  13.  Same— Verdict  of  guilty. 

2,3.  Same — As  to  prejudicial  error.  ,.    «  ,.  V  «  ^     . 

'  14.  Error  m  ruling  on  challenge  to  jury. 

4, 6.  Error  must  be  shown  affirmatively.  ^5^  ^^   Same-Disallowance   of  challenge   for 

6.  Same — Technical    error   merely    inter-  bias. 

vening.  17.  Same — Excusing  jurors. 

7.  Same — All  intendments  of  law  are  in  18.  Same — Excusing   juror  challenged   by 

favor  of  regularity.  both  defendant  and  prosecution. 

8.  Same— Presumption  —  Officer  who  ac-      19,20.  Same  —  Excusing  juror  who  was  not 

companied  jury  to  view  premises  was  disqualified. 

sheriff  or  deputy.  21.  Same — Failure  to  comply  with  section 

9.  Same— Same— Oral  instructions  will  bo  ^^^^y  a^te. 

presumed  to  have  been  taken  down  22.  Same — Filing  affidavit  of  sheriff  after 

by  shorthand  reporter.  his  examination  on  challenge  to  spe- 

10.  Same— Same— Prior  conviction  will  be  <^**1  venire, 

presumed   to  have  been   taken  into  23.  Same — Granting  additional  peremptory 

consideration  in  fixing  punishment.  challenge. 

1384 


Tit.  IX,  ck.  TV.J       JUDGMENT  ON  APPKAL— BRRORS  NOT  AFFECTING  MERITS.       ^  I2S8. 


24.  Same — Permitting  prosecution  to  exer- 
cise peremptory  challenge  after  hav- 
ing passed  jury. 

25,  26.  Same — Befusal  to  allow  jurors  to  be 
aaked  whether  their  opinions  were 
adverse  to  defendant. 

27-31.  Error  in  admitting  evidence. 

32.  Same — Immateriality   of  evidence. 

33.  Same — Refusal   to  permit   cross-exam- 

ination. 

34.  Same — Befusal  of  court  to  strike  out 

immaterial   evidence. 

35.  Error  in  indictment — ^Minor  imperfeo- 

tiona  and  defects. 

36.  Same — Objeotions  to  information  that 

do  not  go  to  its  substance. 

37-  39.  Error  in  instructions. 

40.  Same  —  Enumerating     circumstances 

which  did  not  appear  in  evidence. 

41.  Same  —  Error    in    defining    grand    or 

petty  larceny  is  not. 

42.  Same — Instruction  as  to  malice. 

43^44.  Same — Instruction  in  relation  to  in- 
toxication as  defense. 

45.  Same  —  Beading    portion    of    statute^ 

part  of  which  did  not  apply. 

46.  Errors    in    practice — Absence    of    de- 

fendant during  portion  of  trial. 

47.  Same— Comment   of  district  attorney. 

48.  Same — Criticism  of  defendant's  coun- 

sel by  court. 

49.  Same — ^Denial  of  motion   for   change 

of  venue. 

50.  Same — Entering  plea  of  not  guilty. 

51.  Same — Error  of  clerk. 

52.  Same — Same — Failure  of  clerk  to  read 

indictment. 

53.  Same  —  Same  —  Failure    of    clerk    to 

record  verdict  until  after  jury  had 
been  discharged. 

54.  S^me  —  Same  —  Failure    of    clerk    to 

state  in  entry  of  judgment  that  de- 
fendant had  confessed  prior  convic- 
tion. 

55.  Same  —  Same  —  Becording  verdict  be- 

fore it  was  read  or  decmred. 

56.  Same — Failure  of  court  to  indorse  rea- 

son for  refusal  to  give  instruction. 

57.  Same  —  Failure   of  examining  magis- 

trate to  file  return  before  informa- 
tion is  filed. 

58.  Same — Irregularity  in  preliminary  ex- 

amination. • 

59-  61.  Same — Misconduct  of  district  attor- 
ney. 

62,63.  Same  —  Misstatement  of  crime  with 
which  defendant  is  charged  at  time 
of  sentence. 

64.  Same  —  Temporary    interruption    of 

trial. 

65.  Errors  presumed  injurious* 

66.  Same  —  Erroneous   admission   of   evi- 

dence. 


67.  Same — Erroneous  exclusion  of  juror. 

68.  Same — ^Erroneous  instruction. 

As  to  karmlesB  error,  see  brief  In  58 
L.  R.  A.  869,  971. 

Am    to    kannleMi    error    l«    soBeral,    see 

Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed),  §  475 
and  note. 

1.  Brror  not   alfectlBfr   eabstantlal  right 

of  defendant  will  not  be  erround  for  re- 
versal.— People  V.  Turley,  50  Cal.  469,  471. 
See  Ex  parte  Bernert,  62  Cal.  524,  528;  Peo- 
ple V.  Regrsrel,  8  Utah  21,  25,  28  Pac.   955. 

2.  Same  —  Aa    to     Frejvdlcial     error. — 

Where  the  error  complained  of  was  trivial 
or  the  record osho wed  that  no  prejudice  to  a 
substantial  right  could  have  resulted  to  the 
defendant  it  is  the  practice  to  disregrard 
the  error.  But  where  the  error  was  neither 
of  these,  but  one  which  might  have  turned 
the  scale  agrainst  the  defendant,  the  limi- 
tation of  the  appellate  jurisdiction  to  ques- 
tions of  law  precludes  the  reviewing  court 
from  welshing  the  evidence  to  see  whether 
or  not  in  fact  the  error  had  worked  injury, 
the  court  naturally  is  bound  to  apply  the 
doctrine  that  prejudice  was  presumed  to 
follow  from  substantial  error. — People  v. 
O'Bryan,  166  Cal.   55,   130  Pac.  1042. 

3.  Prejudice  to  the  substantial  rights  of 
one  on  trial  does  not  necessarily  follow 
from  the  mere  commission  of  error. — People 
V.  Stephens,  29  Cal.  App.  616,   167  Pac.  670. 

4.  Crror  moat  be  ekowa  aflirmatively. — 

People  V.  Connor,  17  Cal.  354,  862;  People 
V.  Robinson,  17  Cal.  863,  371;  People  v. 
Bealoba,  17  Cal.  389,  399;  People  v.  Jocelyn, 
29  Cal.  562,  563;  People  v.  Williams,  45  Cal. 
25,  27;  People  v.  Huff,  72  Cal.  117,  119.  13 
Pac.  168;  People  v.  Tonielll,  81  Cal.  275. 
279.  22  Pac.  678;  People  v.  Cline,  83  Cal. 
374.  376,  23  Pac.  391;  People  v.  Johnson,  88 
Cal.  171.  176.  25  Pac.  1116;  People  v.  Barton, 
88  Cal.  176,  178,  25  Pac.  1117;  People  v.* 
Gibson.  106  Cal.  458,  472.  39  Pac.  864;  People 
V.  Ebanks.  117  Cal.  652,  665,  40  U  R.  A. 
269,  49  Pac.  1049;  People  v.  Holmes.  118 
Cal.  444,  449.  50  Pac.  675;  McLennan  v.  Wil- 
cox. 126  Cal.  61,  53,  58  Pac.  305;  People  v. 
Allen,  144  Cal.  298,  800,  77  Pac.  948. 

5.  It  will  not  be  presumed. — People  v. 
Jocelyn,  29  Cal.  662,  563;  People  v.  Williams. 
45  Cal.  25,  27;  People  v.  Huff,  72  CaL  117, 
119.  13  Pac.  168;  People  v.  Leong  Suey,  77 
Cal.  117,  118,  19  Pac.  254;  People  v.  John- 
son. 88  Cal.  171.  175,  26  Pac.  1116;  People 
V.  Barton,  88  Cal.  176,  178.  25  Pac.  1117: 
People  V.  Ebanks,  117  Cal.  652,  666,  40 
L.  R.  A.  269,  49  Pac.  1049. 

6.  Same— TeeliBlcal  error  merely  later- 
▼eataa:  at  trial  is  not,  of  Itself,  enough  to 
render  a  reversal.  Afllrmative  showing 
must  be  had  that  substantial  rights  of  de- 
fendant have  been  injuriously  affected  by 
error  complained  of. — People  v.  Brotherton. 
47  Cal.  388,  404;  People  v.  Clark,  106  Cal. 
32.  40.  9  Am.  Cr.  Rep.  696,  39  Pac.  68.  See 
People  V.  Nelson,  66  Cal.  77,  82. 

r.  Same— All  lateadmeata  of  law  are  la 
favor  of  T^mmlmHtj'  of  Judgment  and  pro- 


•  1268 


ERRORS  NOT  AFrBCTINCt  MKRITS-^DISRKGARDBD. 


IPt.  U. 


ceedlngrs  of  court  below. — People  v.  Gibson, 
106  Cal.  468,  472,  39  Pac.  864;  People  v. 
Holmes.  118  Cal.  444,  449,  50  Pac.  675;  Peo- 
ple V.  Allen,  144  Cal.  298,  300,  77  Pac.  948. 
See  People  v.  Quincy,  8  Cal.  89;  People  v. 
Williams,  45  Cal.  25,  27. 


8.  Same— PreanmptloB— Officer  ivko 
eoBipanled  Jury  to  vlevr  prcmJaea  ifwrnm 
■herlfl  or  deputy,  in  the  absence. of  show- 
ing to  contrary. — People  v.  Cline,  83  Cal. 
374,  876,  23  Pac.  891.  See  People  v.  Huff, 
72  Cal.  117,   119,   18   Pac.   168. 


9.  Same  —  Same  —  Oral  Inatmctloaa  vrlU 
lie  preHumed  to  kave  beea  taken  do^m  by 
•horthand  reporter,  and  henae  athorized, 
and  defendant  must  affirmatively  show  that 
It  was  not  done. — People  v.  Ferris,  56  Cal. 
442,  445;  People  v.  Bourke,  66  Cal.  455,  457, 
6  Pac.  89;  People  v.  Barton.  88  Cal.  176,  178. 
26  Pac.  1117;  People  v.  Ludwiff.  118  Cal.  828. 
329,  50  Pac.  426.  See  State  ▼.  Preston,  4 
Idaho  215,  222,  88  Pac.  694. 

10.  Same— >Sam«— Prior  coBTtctloa  irill 
be  presamed  to  have  been  taken  Into  con- 
sideration In  flxlnir  punishment.  Thus 
where  sentence  under  information  charging 
burglary  and  prior  conviction  of  other  of- 
fenses was  in  case  of  that  for  burglary 
alone,  and  fact  of  prior  conviction  was 
competently  stated  in  the  record,  it  will 
be  presumed  to  have  been  talten  into  con- 
sideration in  fixing  the  punishment,  so  as 
to  render  judgment  valid. — People  v.  Kelly. 
120  Cal.  271,  274,  62  Pac.  587. 

11.  Brror  favorable  to  defendant,  if  any 

was  committed,  will  not  be  reviewed. — Peo- 
ple V.  Clark,  146  Cal.   727,  780,  79  Pac.  434, 

12.  Same— Instructions  favorable  to  de- 
fendant, though  erroneous,  are  not  preju- 
dicial.— People  v.  Cline.  88  Cal.  374.  379, 
23  Pac.  391;  People  v.  Lundin,  120  Cal.  308, 
310,  52  Pac.  807;  People  v.  Lopez,  135  Cal. 
23,  25.  66  Pac.  965;  People  v.  Lew  Fook,  141 
Cal.  548.  549,  75  Pac.  188. 

13.  Same — ^Verdict  of  svUty  of  burglary 
in  second  degree,  under  evidence  which 
Justified  verdict  of  guilty  of  burglary  In 
first  degree,  was  not  prejudicial  to  defend- 
ant, and  hence  was.  harmless  error. — Peo- 
ple V.  Barnhart.  59  Cal.  381;  People  v. 
Maroney,  109  Cal.  277.  279,  41  Pac.  1097. 

14.  Krror  In  mllngr  on  challensre  to  Jury, 

if  not  clearly  shown,  will  not  be  disturbed. 
— People  V.  Henderson,  28  Cal.  466,  469. 

15.  Same -— Dlaallowance  of  challenge 
for  bias. — ^Where  Juror  was  peremptorily 
challenged  by  defendant,  who  had  number 
of  peremptory  challenges  left  after  Jury 
was  completed:  held  not  prejudicial. — Paige 
V.  O'Neal,  12  Cal.  483,  492;  People  v.  Qate- 
wood,  20  Cal.  146,  149;  People  v.  Oaunt,  23 
Cal.  166,  158;  People  v.  Durrant,  116  Cal. 
179,  195,  10  Am.  Cr.  Rep.  499,  48  Pac.  75; 
People  V.  Winthrop,  118  Cal.  85,  88.  50  Pac. 
300.  See  People  v.  McGungill,  41  Cal.  429, 
430. 

16.  But  where  defendant  had  exhausted 
his  peremptory  challenges  before  Jury  was 


completed,  such  error  was  prejudicial. — 
People  V.  Weil.  40  Cal.  268.  270.  See  State 
V.  Raymond,  11  Nev.  98,  108;  Ford  v.  Uma- 
tilla Co.,  15  Ore.  313,  324,  16  Pac.  33. 

17.  Same  —  Excnslnir  Jvrers  when  fact 
that  names  of  two  of  Jurors  wer6  not  on 
assessment-roll  for  preceding  year  was 
brought  to  attention  of  court  does  not  work 
any  harm  to  defendant. — People  v.  Young, 
108  Cal.   8.  12.  41   Pac.   281. 

18.  Same — ^Excuslns  Jnror  dkallengred  by 
both    defendant    and    prosecution    did     not 

prejudice  defendant. — People  v.  Warner. 
147  Cal.  646,  653.  82  Pac  196. 

19.  Same  Fxcuslng  Juror  who  was  not 
dlsqualtlled  was  harmless  error.^People  v. 
Searcey,  121  Cal.  1,  8,  41  L.  R.  A.  167,  121 
Cal.  1,  8,  58  Pac.  869;  People  ▼.  Liee,  1  Cal. 
App.  169,  81  Pac.  969. 

20.  Qualified  Juror  may  be  rejected,  and 
still  a  Jury  of  lawful  men,  against  whom 
there  is  no  objection,  may  be  obtained. — 
People  V.  Arceo,  32  Cal.  40,  45;  People  v. 
Murphy,  45  Cal.  137,  142;  People  v.  Murray. 
85  Cal.  350.  356,  24  Pac.  666;  People  v. 
Collins,  105  Cal.  504,  511,  39  Pac.  16;  People 
V.  Durrant.  116  Cal.  179,  198.  10  Am.  Cr. 
Rep.  499,  48  Pac.  75.  See  State  ▼.  Larkin. 
11  Nev.  314,   328. 

21.  Same— Failure  to  comply  w^lth  sec- 
tion 1060^  ante,  in  not  informing  defendant 
of  his  right  to  challenge  Jury,  did  not  af- 
fect substantial  right  of  defendant  where 
privilege  of  challenges  was  exercised  in 
part. — People  v.  Mortier.  58  Cal.  262,  266; 
People  V.  Goldenson,  76  Cal.  828,  347.  19 
Pac.  161;  People  v.  O'Brien,  88  Cal.  483.  489. 
26  Pac.  362;  People  v.  Ellsworth,  92  Cal. 
594,  596,  28  Pac.  604.  See  People  v.  Moore, 
103  Cal.   508,  511.  87  Pac.   510. 

22.  Same— Filing  affidavit  of  sheriff  after 
his  examination  on  challenge  to  special 
venire,  for  bias  of  sheriff,  which  affidavit 
stated  the  facts  of  such,  if  an  irregularity, 
did  not  prejudice  substantial  rights  of  de- 
fendant.— People  V.  Ebanks,  117  Cal.  652, 
657,  40  L.  R.  A.  269,  49  Pac.  1049. 

23.  Same  —  Granting;  additional  peremp- 
tory challenge,  where,  after  sustaining  of 
objection  to  question  asked  by  defendant's 
counsel  of  Juror,  such  Juror  was  peremp- 
torily challenged,  so  such  challenge  was 
not  lost  to  him.  error  in  sustaining  such 
objection  did  not  injure  defendant. — People 
V.  Freeman,  92  Cal.   359,  28  Pac.  261,  263. 

24.  Same — Permitting  prosecution  to  ex- 
ercise peremptory  challenge  after  having 
passed  Jury  to  defendant,  who  did  not  exer- 
cise any  peremptory  challenge,  held  to 
effect  substantial  right  of  defendant. — Peo- 
ple V.  Majors,  66  Cal.  188,  148,  149,  52  Am. 
Rep.  295,  5  Am.  Cr.  Rep.  486.  8  Pac.  697. 

25.  Same — ^Refusal  to  allow  Jurors  to  be 
asked  whether  their  opinions  were  adverse 
to  defendant,  held  not  to  affect  substantial 
right  of  defendant  (McFarland.  J.,  dissent- 
ing).— People  V.  Kunz.  73  Cal.  818.  316.  14 
^ao.  886. 
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26.  Where  record  shows  that  Juror  was 
afterwards  excused  on  challengre  for  cause, 
such  refusal  did  not  deprive  defendant  of 
any  substantial  rigrht. — People  ▼.  Hamilton, 
62  Cal.  377,  379. 

27.  Error  In  adialttlBs  evldenee  which 
In  no  manner  prejudiced  defendant  is  not 
ground  for  reversal. — People  v.  Rolfe,  61 
Cal.  640,  644;  People  v.  Chins  Hlnff  Chanff. 

74  Cal.   889,  16  Pac.   201;  People  v.  Collins, 

75  Cal.  411,  412,  17  Pac,  480;  People  v.  Nel- 
son. 86  Cal.  421.  426.  429,  24  Pac.  1006; 
People  V.  Creeks,  141  Cal.  629,  634,  76  Pac. 
101;  People  v.  Stokes,  6  Cal.  App.  206,  89 
Pac.  997,  1000. 

28.  Admission  of  evidence  tending  re- 
motely to  show  provocation  of  defendant 
day  before  shooting:,  held  not  prejudicial 
to  defendant,  provocation  having:  been  too 
remote  to  have  had  effect  of  reducing  crime 

,  to  manslaugrhter. — People  v.  Glaze,  139  Cal. 
164,  162.  72  Pac.   966. 

29.  Admission  of  evidence  that  other 
persons  knew  of  possession  by  persons 
robbed  of  money  was  not  error,  and  did 
not  affect  substantial  rigrht  of  defendant, 
thougrh  it  was  not  shown  that  such  persons 
mentioned  their  information  to  defendant, 
where  evidence  was  convincing:  as  to  guilt 
of  defendant — People  v.  Clark,  106  Cal.  82, 
40,  9  Am.  Cr.  Rep.  696,  39  Pac.  63. 

80.  Error  in  permitting:  prosecution  to 
put  in  evidence  portion  of  a  dying:  declara- 
tion of  deceased  could  not  have  prejudiced 
defendant,  where  he  not  only  proved  fact 
g:iven  in  dying:  declaration,  but  all  details 
thereof. — People  v.  Montgomery,  63  Cal. 
576,  677. 

31.  Where,  after  evidence  had  been  ex- 
cluded on  objection  by  prosecution  and  wit- 
ness had  returned  home,  it  was  agreed  that 
such  evidence  was  admissible,  and  court 
authorised  defendant  either  to  procure  wit- 
ness, giving  him  time  therefor,  or  to  have 
his  testimony,  taken  at  former  trial,  read, 
and  defendant*  decided  to  have  such  testi- 
money  read,  reversal  is  not  justified. — Peo- 
ple V.  Henderson,  28  Cal.  466,  471. 

82.     Same  —  Imaiaterlallty     of     evidence 

alone  is  not  sufficient  to  justify  reversal  of 
judgment. — People  v.  Daniels,  106  Cal.  262. 
264,  88  Pac.  720. 

8S.  Sanae— -RefvMil  to  permit  crosB-exana- 
InatioB  held  not  to  affect  any  substantial 
right  of  defendant,  in  view  of  undisputed 
evidence  that  defendant  admitted  that  he 
set  fire  to  building. — People  v.  Greening, 
102  Cal.  884,  887,  86  Pac.  666. 


84.  Same — ^Refnsal  of  court  to  Mtrlke  oat 
Imaiaterlal  evidence  was  not  error,  where 
it  did  not  prejudice  defendant. — People  v. 
Kelly.  146  Cal.  119,  128.  79  Pac.  846. 

85.  Error  in  indictment —- Minor  Imper- 
fections and  defecta  which  do  not,  alone  or 
all  together,  affect  any  substantial  right 
of  defendant  will  not  be  ground  of  reversal. 
— People  V.  Wynn,  188  Cal.  72,  73,  66  Pac. 
126;   People   v.   Ennls.   187   Cal.   263.   267.   70 


Pac.  84;  People  v.  Collins.  6  Cal.  App.  492. 
92  Pac.  618. 

As  to  Immaterial  errors  or  defects  In  in- 
dictments and  Informations,  see,  ante, 
§8  960-960  and  notes. 

80.  Same-— Objections  to  Information  tkat 
do  not  mo  to  Its  snbatance,  and  which  can 
not  have  misled  or  injured  defendant,  are 
waived  if  not  taken  on  demurrer,  and  can 
not  be  considered  on  appeal. — People  v. 
Matussewski.  188  Cal.  633,  636,  71  Pac.  701. 
See  People  v.  Rodley,  131  Cal.  240,  63  Pac. 
861. 

87.  Error  In  Inatmctlona  not  affecting 
substantial  right  of  defendant  was  not 
prejudicial. — People  v.  Treadwell,  69  Cal. 
226,  238.  7  Am.  Cr.   Rep.   162,   10   Pac.  502. 

38.  Where,  after  examination  of  evi- 
dence,* it  appears  that  errors  assigned  were 
not  of  character  to  injure  defendant,  judg- 
ment will  not  be  reversed. — People  v. 
Smith,  69  Cal.  601,  604;  Walker  v.  Superior 
Court.  136  Cal.  369,  374,  67  Pac.  336;  People 
V.  Taggart.  1  Cal.  App.  428.  425,  82  Pac.  396. 
See  Smitson  v.  Southern  Pac.  Co.,  37  Ore. 
74,  104,  60  Pac.  907. 

As  to  presnmptlon  as  to  correctnesa  of 
Instructions  when   evidence  is   not  brouskt 

up,  see,  post.   §  1269.  note. 

39.  Court,  on  appeal,  can  go  no  further 
than  to  see  that  law  as  given  in  instruc- 
tions has  not  been  misrepresented,  nor  jury 
misled  to  prejudice  of  defendant. — People 
V.  Cronin.  34  Cal.  191,  204. 

40.  Same  -.-  EnnmemtInK  circumstances 
^rlilch  did  not  appear  In  evidence  in  case, 
in  stating  circumstances  which  might  be 
considered  evidence  of  guilt,  but  which 
were  simply  by  way  of  illustration,  and 
could  not  have  had  any  prejudicial  effect  on 
minds  of  jurors,  held  not  ground  for  re- 
versal.— People  V.  Williams.  69  Cal.  674, 
677. 

41.  Same  — Error  In  deflnlns  grand  or 
petty  larceny  la  not  prejudicial,  where  de- 
fendant was  convicted  of  robbery. — People 
V.  Stevens.  141  Cal.  488,  491.  75  Pac.  62. 
See  People  v.  O'Neal,  67  Cal.  378,  7  Pac.  790. 

42.  Same— Instruction  aa  to  malice  held 
not  prejudicial  to  defendant,  where  he  was 
not  convicted  of  murder,  but  of  man- 
slaughter.— People  V.  Doling,  83  Cal.  380. 
381,  28  Pac.  421.  See  People  v.  O'Neal,  67 
Cal.  378,  379,  7  Pac.  790. 

48.  Same— -Instruction  in  relation  to  In- 
toxication aa  defenae,  though  erroneous, 
was  not  prejudicial  to  defendant,  where 
intoxication  was  not  a  defense. — People  v. 
Dowell,  141  Cal.  493,  496,  76  Pac.  46;  People 
V.  Nihell.  144  Cal.  200,  203.  77  Pac.  916. 

44.  So,  also,  as  to  self-defense.  People 
V.  Tamkin,  62  Cal.  468,  478. 

48.  Same — ^Readlap:  of  portion  of  atat- 
ute.  part  of  which  did  not  apply,  and  as  to 

which  there  was  no  testimony,  held  not  to 
affect  any  substantial  right  of  defendant. 
— People  V.  Burns,  63  Cal.  614,  616. 
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48.  Errors  In  practfc«^AbB«MC«  of  de- 
fendant    dnrins     portion     of     trlnl     is     not 

enough  to  Justify  reversal,  and  in  absence 
of  statement  of  fact,  statement  of  this 
alone  will  not  Justify  reversal. — People  v. 
Bealoba,  17  Cal.  389.  399. 

47.  Snme — Comment  of  district  attorney 

on  testimony  of  case,  which  did  not  have 
tendency  to  prejudice  defendant,  will  not 
be  considered  on  appeal. — People  v.  War- 
ner. 147  Cal.  646,  553.  82  Pac.  196,  199. 

48.  Same — Criticism  of  defendant's  eonn- 
sd  by  conrt  is  not  ground  for  reversal, 
where  it  did  not  prejudice  defendant. — 
People  V.  Modina,  146  Cal.  142,  144.  79  Pac. 
842. 

49.  Same — ^Denial  of  motion  for  chanire 
of  venue  in  vacation,  instead  of  in  term 
time,  does  not  render  substantial  injustice 
to  defendant  in  any  respect. — People  v. 
Congleton,  44  Cal.  92,  96. 

50.  Same — Entcrlnir   Pl««    of   not    i^llty. 

— Where  defendant,  on  beiner  arraigned, 
stood  mute,  or  had  his  counsel  enter  plea 
of  not  guilty,  held  that  this  did  not  mate- 
rially injure  defendant. — People  v.  Bowman, 
81  Cal.  566,  669,  22  Pac.  917. 

51.  SaiMc  —  Error  of  clerk  in  entering 
date  of  conviction  In  minutes  of  proceed- 
ings did  not  affect  substantial  rights  of 
defendant. — People  v.  Murback,  64  Cal.  369, 
372.  30  Pac.  608. 

R2.  Same  —  Same — ^Failure  of  clerk  to 
read  Indictment  and  state  defendant's  plea 
after  Jury  was  impaneled  and  sworn  did  not 
affect  substantial  right  of  defendant,  where 
substance  of  indictment  and  plea  was 
many  times  read  before  Jury. — People  ▼. 
Sprague.  63  Cal.  491,  496. 

33.  Same  —  Same  —  Failure  of  clerk  to 
record  verdict  until  after  Jury  kad  been  dis- 
charged, held  not  to  affect  substantial  right 
of  defendant,  where  defendant's  counsel 
had  waived  such  act. — People  v.  Gilbert,  57 
Cal.  96,  99,  100;  People  v.  Beck.  68  Cal. 
212;  People-  v.  Smith.  69  Cal.  601.  604.  See 
People  V.  Smalling.  94  Cal.  112.  119.  120, 
29  Pac.  421;  Territory  ▼.  Harper,  1  Arl». 
399.  400,  26  Pac.  528;  State  v.  Depoister,  21 
Nev.  107,  118,  26  Pac.  1000. 

54.  Same -*  Same  —  Failure  of  clerk  to 
state  la  entry  of  Judsment  tkat  defendant 
had  confessed  prior  conviction,  held  not  to 
render  Judgment  fixing  sentence  based  upon 
such  prior  conviction  erroneous. — People  v. 
Kelly.  120  Cal.  271,  274.  62  Pac.  587. 

56.  Same^-Snme— Reeordlng  verdict  be- 
fore tt  was  rend  or  declared  did  not  affect 
any  substantial  right  of  defendant,  where 
Jury  were  afterwards  polled. — People  v. 
Nichols.  62  Cal.  618,  620.  See  People  ▼. 
Rodundo,  44  Cal.  638.  641. 

56.  Same  — Failure  of  court  to  indorse 
reason  for  refuaal  to  give  instruction,  if 
error,  was  immaterial. — People  v.  Douglass. 
100  Cal.  1,  5.  84  Pac.  490. 

57.  Same — Failure  of  examining  magis- 
trate to  make  and  file  return  before  infor- 


mation Is  filed  does  not  affect  any  substan- 
tial right  of  defendant,  such  as  to  deserve 
reversal. — People  v.  Tarbox.  116  Cal.  67, 
60.  46  Pac.  896. 

58.  Same  i— Irregularity  In  preliminary 
examination  which  does  not  affect  any  of 
substantial  rights  of  defendants  is  harm- 
less error. — People  v.  Sehorn,  116  CaL  508, 
605,  48  Pac.  496.  See  People  v.  Rodrigo.  69 
Cal.  601.  602,  8  Am.  Cr.  Rep.  63.  11  Pac.  481. 

59.  Same— Miaeonduct  of  district  attor- 
ney.— For  a  district  attorney  to  make  a 
misstatement  of  evidence  is  not  in  itself 
reversible  error. — People  v.  Davis,  56  Cal. 
App.  647.  147  Pac.  1186. 

60.  Misconduct  of  the  district  attorney  in 
argument  is  not  disclosed  on  appeal  where 
the  transcript  does  not  show  the  language 
he  used. — ^People  v.  Valencia,  27  Cal.  App. 
407,  160  Pac.  68. 

61.  Misconduct  of  the  district  attorney  in 
clashing  with  counsel  for  the  defendant  to 
the  point  of  indulging  in  personalities  is 
not  ground  for  reversal  if  the  court  each 
time  administers  a  reprimand  and  corrects 
evil  tendencies  by  proper  admonitions  to 
the  Jury. — People  v.  Holloway,  28  Cal.  App. 
214,  161  Pac.  976. 

9Z,  Same  ^- Misstatement  of  crime  with 
which  defendant  la  charged,  at  tl«ie  of  sen- 
tence, held  not  to  affect  substantial  right  of 
defendant,  an^  hence  will  be  disregarded. — 
People  V.  Johnson.  71  Cal.  384,  887.  12  Pac. 
261;  People  v.  Terrlll,  138  Cal.  120.  124.  66 
Pac.  303. 

63.  Minutes  of  court  showing  arraign- 
ment of  defendant  on  information  charging 
forgery,  whereas  he  was  charged  in  indict- 
ment with  making  fictitious  instrument, 
held  not  to  affect  substantial  rights  of  de- 
fendant, where  he  was  arraigned  on  Indict- 
ment, a  copy  of  which  was  given  to  him. 
and  he  was  thus  fully  informed  of  nature 
of  charge  against  him.  and  answered  to  it 
by  his  plea. — People  v.  Eppinger.  109  Cal. 
294.  297.  41  Pac.  1037.  See  People  v.  Ah 
Sing,  96  Cal.  664.  SO  Pac.  796. 

64.  Same  —  Temporary  interruption  of 
trial,  where  not  shown  to  be  Injurious  to 
defendant's  rights,  is  not  an  Irregularity, 
and  hence  not  ground  for  reversal. — Peo- 
ple V.  Lafuente,  6  Cal.  202. 

66.  Errors  presumed  injurious.  —  Error 
which  might  affect  defendant  will  be  pre- 
sumed to  have  Injured  him.  but  such  infer- 
ence is  subject  to  presumption  that  Jurors 
are  men  of  common  Intelligence,  and  ca- 
pable of  understanding  ordinary  use  of 
language,  and  they  will  not  be  assumed  not 
to  have  understood  charge  as  court  under- 
stands it. — People  V.  Doyell.  48  Cal.  85. 
See  People  v.  Bagnell,  81  Cal.  409;  People 
V.  Dennis,  89  Cal.  626. 

M.  Same— EJrroneous  adn&lsslon  of  evi- 
dence will  be  presumed  Injurious  to  de- 
fendant, unless  contrary  clearly  and  aflllrm« 
atively  appears. — People  v.  Furtado,  67  CaL 
346,  847. 
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€7.     Saaie— ErroB^eva  exclwilon   •€  Jaror 

will  be  preaum'ed  to  have  been  prejudicial 
to  defendant.-— People  T.  Stewart,  7  Cal.  140, 
144. 


•8.  9«ai«— ErroBcoaa  Inetrvetlon  will  be 
presumed  to  be  injurious  to  defendant,  un- 
less contrary  appears. — People  ▼.  Murphy, 
47  Cal.  lOS.  106. 


§  1269.  WHAT  MAT  BE  REVIEWED  ON  APPEAL  BY  DEFENDANT 
FROM  A  JUDGUENT.  Upon  an  appeal  taken  by  the  defendant  in  open 
court,  the  appellate  court  may,  without  exception  having  been  taken  in  the 
trial  court,  review  any  question  of  law  involved  in  any  ruling,  order,  instruc- 
tion, or  thing  whatsoever  said  or  done  at  the  trial  or  prior  to  or  after  judg- 
ment, which  thing  was  said  or  done  after  objection  made  in  and  considered 
by  the  lower  court,  and  which  affected  the  substantial  rights  of  the  defendant. 
The  appellate  court  may  also  review  any  instruction  given,  refused  or  modified, 
even  though  no  objection  was  made  thereto  in  the  lower  court,  if  the  substan- 
tial rights  of  the  defendant  were  affected  thereby. 

History:  Enacted  February  14,  1872,  founded  on  §  484  Criminal  Prac- 
tice Act  1851,  Stats,  and  Amdts.  1851,  p.  265;  amended  April  22,  1909, 
Stats,  and  Amdts.  1909,  p.  1088. 


BEVIEWABLE  ORDERS. 

1,2.  Cited    in    supporting    order    denying 
motion  in  arrest. 

3.  Construed  —  Right    of    defendant    to 

press  his  exceptions. 

4.  Same — Any  action  of  court  depriving 

defendant  of  substantial  right. 

5.  Same — Any  grounds  of  exception. 

6.  Same — Appeal  from   judgment  alone. 

7.  Discretion    of   court — Application   for 

continuance. 

8.  Same — Conduct  of  district  attorney. 

9.  Same — Limitation  of  time  to  be  occu- 

pied in  argument. 
10.  Same — ^Motion  for  change  of  yenue. 

11, 12.  Same — Motion  for  new  trial — Insuffi- 
ciency of  evidence. 

13.  Same — Permission   to  witness   to   tes- 

tify differently  as  to  conversation  on 
redirect  examination. 

14.  Same — Permitting  district  attorney  to 

have  additional  professional  aid. 

15,16.  Evidence — Sufficiency  of. 

17.  Same — Same — Where  evidence  was  so 

improbable  of  itself. 

18.  Same  —  Same  —  Where  the  verdict  is 

contrary  to  law  and  evidence. 

19.  Same — Same — ^Presumption  on  appeal. 

20.  Same  —  Same  —  Supreme     court     has 

jurisdiction  on  appeal. 

21.  Same — Same — ^Where  there  is  evidence 

to  sustain  verdict. 

22.  Same — Same — Where  there  is  substan- 

tial conflict  in  evidence. 
23,24.  Instructions — Errors  of  court  in. 
25-27.  Same — In  absence   of  testimony. 
28.  Same  —  Instruction  unauthentieated  in 

any  manner. 

20.  Manacling  prisoner. 
30.  Moot  questions. 


31.  Motion  to  instruct  jury  to  aequit. 

32,33.  Motion  to  set  aside  indictment. 

34.  Opinion    of    judge    in    granting    new 
trial. 

A»  to  qvestloma  review  aMe  oa  appeal.  In 
scaeml,  see  Kerr's  Cyc.  Code  Civ.  Proc. 
(2d  ed.)i  fi  966  and  notes. 

As  to  review  ef  mllnira  on  challeiiir««i 
to  the  Jary,  see,  ante,  §  1064  and  note;  S  1077 
and  note;  8  1082  and  note. 

1.  Cited  Ib  support  of  order  deaylns: 
uotioB  In  arrest  of  judgment  is  not  appeal- 
able.— People  V.  Majors,  66  Cal.  100,  101, 
2  Pac.  744,  3  Pac.  401;  People  v.  Walker,  6 
Cal.  Unrep,  472,  61  Pac.  800. 

2.  But  such  order  can  be  reviewed  only 
upon  appeal  from  judgment. — People  v. 
Walker,  6  Cal.  Unrep,  472,  61  Pac.  800. 

3.  CoBStr«e4  —  Rlskt  at  defendaat  to 
preaa  hUi  exeeptlena  on  appeal  from  Judg:- 
xnent  is  preserved  by  above  section. — 
Walker  v.  Superior  Court,  136  Cal.  369.  374, 
67  Pac.  886;  People  v.  Walker,  142  Cal.  90. 
98,  76  Pac.  668;  People  v.  Durand,  1  Cal. 
App.  71,  74,  81  Pac.  673. 

4.  Bame^^ABy  aetloB  of  eovrt  deprlTtas 
defeBdaat  of  ■nbataBtlal  risht. — Any  action 
of  court  during  progress  of  trial  for  felony 
which  deprives  defendant  of  substantial 
riKht  in  the  premises,  or  to  any  extent, 
to  his  prejudice,  withholds  or  abridgres  sub- 
stantial legal  or  constitutional  privilege  of 
defendant  by  him  claimed  on  trial,  is  proper 
subject-matter  of  review  on  appeal. — Peo- 
ple V.  Harrington,  42  Cal.  166,  167,  10  Am. 
Rep.  296.  See  People  v.  Keenan,  13  Cal. 
681,  684. 


S.     Same  —  Any     sronnda     of     exception 

mentioned  in  section  1170,  ante,  may  be 
relied  on.  on  appeal  from  Judgment,  with- 
out motion  for  new  trial. — People  v.  Keyser, 
63  Cal.  183;  Walker  v.  Superior  Court,  135 
Cal.  369,  373,  67  Pac.  386. 
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6.  Same — Appeal    from    Jadjrment    alOBft* 

without  bill  of  exceptions,  bringrs  up  only 
Judgrment-roll,  and  presents  for  review 
only  Bufflclency  of  information,  any  errors 
disclosed  in  minutes,  and  propriety  of  in- 
structions siven  and  refused. — People  v. 
Clark,  121  Cal.  633.   634.  54  Pac.  147. 

7.  DiMcretloB  of  court  —  Application  for 
roatlnnance  beiner  addressed  to  sound 
discretion  of  court,  refusal  to  grant  con- 
tinuance can  not  be  reviewed  on  appeal.— 
People  v.  Diaz,  6  Cal.  248,  249;  People  v. 
Chutnacut,  141  Cal.  682,  68S,  75  Pac.  340. 

8.  Same— Conduct  of  district  attorney  In 

trial  is  left  largrely  to  discretion  of  trial 
Judge,  and  will  not  be  reviewed,  unless  It 
clearly  appears  that  his  conduct  was  preju- 
dicial to  defendant. — People  v.  Watd,  105 
Cal.  835,  840.  39  Pac.  33;  People  v.  Mayes, 
113  Cal.  618,  622,  45  Pac.  860;  People  v. 
Wong  Chuey,  117  Cal.  624.  630,  49  Pac.  833. 

Aa  to  rcTcraal  for  misconduct  of  counsel 
In  argument,  see  note,  9  Am.  St.  Rep.  659: 
and  46  U  R.  A.  641. 


IK  San&c— 'Limitation  of  time  to  be  oc- 
cupied in  argument  will  not  be  reviewed, 
it  beinsT  In  discretion  of  trial  court. — Peo- 
ple v.  Took  Chew,  6  Cal.  636. 

10.  Same— Motion    for   chnnse    of   ▼enue 

being:  addressed  to  discretion  of  court, 
denial  will  not  be  reviewed,  unless  it 
appears  that  such  discretion  has  been 
abused. — People  v.  Fisher,  6  Cal.  164;  Peo- 
ple V.  Mahoney,  18  Cal.  180,  187;  Watson  v. 
Whitney,  23  Cal.  376,  378;  People  v.  Congrle- 
ton,  44  Cal.  92,  96;  People  v.  Goldenson,  76 
Cal.  328,  339,  19  Pac.  161;  People  v.  Elliott, 
80  Cal.  296,  298,  22  Pac.  207;  People  v.  Vin- 
cent, 95  Cal.  425,  428,  30  Pac.  581.  See 
People  ▼.  Lee,  6  Cal.  S6S,  354;  State  v.  St. 
Clair,  6  Idaho  109,  111,  53  Pac.  1;  State  v. 
Humphreys,  43  Ore.  44,  57,  70  Pac.  824;  State 
V.  Carrlnffton,  15  Utah  480,  484,  50  Pac.  626. 

11.  Same— 'Motion  for  new  trinl— Insufll- 
elency  of  evidence. — Denial  of,  will  not  be 
reviewed,  unless  there  was  such  lack  of 
evidence  as  to  show  that  court  abused  its 
discretion. — People  ▼.  Gonzales,  14S  Cal.  606. 
77   Pac.    448. 

12.  Also  on  denial  of  motion  for  new 
trial  on  ground  of  newly  discovered  evi- 
dence.— People  V.  Rushiner.  130  Cal.  449,  465. 
80  Am.  St.  Rep.  141,  62  Pac.  742;  People  v. 
Buckley.   143   Cal.    375,    392,    77    Pac.    169. 

« 

18.  Same— Permission  to  witness  to  tes- 
tify differently  as  to  conversation  on 
redirect  examination,  being:  matter  of  dis- 
cretion of  trial  court,  will  not  be  reviewed 
on  appeal. — People  v.  Majoine,  144  Cal.  303. 
304,   77   Pac.   952. 

14.  Same— Permitting  district  attorney 
to  have  addltlonnl  profesalonal  aid,  being 
di.scretionary,  will  not  be  reversed,  unless 
such  discretion  is  shown  to  have  been 
abused. — People  v.  Black  well,  27  Cal.  65,  67. 
See  State  v.  Tlffhe,  27  Mont.  827,  333.  71 
Pac.  3. 


Iff*  Bvldenee  — Sufflclency  of. — ^Reversal 
of  Judgment  on  ground  that  evidence  does 
not  sustain  verdict  is  not  authorized, 
unless  evidence  is  so  slight  that  court  be- 
low will  be  justified  In  directing  verdict  for 
defendant. — People  v.  Bird,  60  Cal.  7,  8. 

16.  To  Justify  interference  by  appellate 
court  in  action  of  Jury,  evidence  must  be 
so  overwhelming  as  to  Justify  inference 
that  verdict  was  rendered  under  influence 
of  passion  or  prejudice,  or  bias  of  some 
kind. — People  v.  Vance,  21  Cal.  400,  408; 
People  V.  Sternberg,  127  Cal.  510,  512.  59 
Pac   242. 

17.  Same— Snme— l¥here  evidence  ivns 
so  Improbnble  of  Itself  as  to  warrant  belief 
that  verdict  was  more  result  of  prejudice 
or  popular  excitement,  than  calm  and  dis- 
passionate conclusion  of  twelve  men  sworn 
to  discharge  their  duty  faithfully,  convic- 
tion will  be  reversed  on  appeal. — People  v. 
Hamilton,  46  Cal.  640,  544.  See  People  ▼. 
Benson,   6  Cal.   221. 

la  Snmc-^Same— Wkcre  tke  verdict  Is 
contrary  to  law  and  evidence.  Judgment 
will  be  reversed  and  new  trial  ordered. — 
People  V.  Martin,  2  Cal.  484. 

19.  Snme-^Same— Presumption  on  npponl 

is,  that  there  was  no  evidence  introduced 
to  support  fact  in  issue,  unless  bill  of  ex- 
ceptions contains  substance  of  evidence 
introduced  to  prove  fact  or  states  that  fact 
was  proven  or  that  evidence  was  intro- 
duced tending  to  prove  it. — People  v. 
Fisher,  61  Cal.  S19.  321;  People  v.  Ward, 
145  Cal.  736,   738,  79   Pac.  448. 

20.  Same  —  Same —*  Supreme  court  has 
Jurtsdictton,  on  nppeni  in  criminal  cases,  of 
question  whether  verdict  is  contrary  to  evi- 
dence, where  there  is  no  evidence  of  mate- 
rial fact,  as  well  as  where  there  Is  some 
evidence,  question  whether  defendant  is  en- 
titled to  new  trial  being  on  ground  that 
verdict  Is  contrary  to  evidence,  and  so 
question  of  law.  and  not  question  of  fact 
(con.  op.  of  Sanderson,  J.). — People  v. 
Jones,  31   Cal.   665.  676. 

Aa  to  pow^er  of  nppellnte  court  to  reverae 
conviction  for  Inanflldency  of  evidence,  see 

note  17  U  R.  A.  484. 


21.  Same  —  Same  —  l¥kere  there  la  evi- 
dence to  sustain  verdict,  question  of  law 
can  not  arise,  and  hence  such  question  can 
not  be  reviewed,  such  case  arising  only 
where  there  is  an  entire  lack  of  evidence. — 
People  V.  Fitzgerald,  138  Cal.  89,  41,  70  Pac. 
1014.  See  People  v.  Smallman,  55  Cal.  185, 
191;  People  v.  Kuches,  120  Cal.  566,  569.  52 
Pac.  1002;  People  v.  Phelan,  123  Cal.  551, 
564.  56  Pac.  424;  People  v.  Rushing.  130  Cal. 
449.  450,  80  Am.  St.  Rep.  141,  62  Pac.  742; 
People  V.  Heart.  1  Cal.  App.  166,  167,  81 
Pac.  1018. 


Same  —  Same  —  "Where  there  la  sub- 
stantlnl  conflict  In  evidence,  supreme  court 
will  not  interfere  on  ground  that  verdict 
is  not  Justified  by  evidence.  —  People  v. 
Montgomery,  53  Cal.*  576,  578;  People  v. 
Williams,    59    Cal.    674,    675. 
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28.     lB«tnictloii»— -Errors      of      court      !■ 

Instructinsr  jury  on  law  are  errors  review- 
able on  direct  appeal  from  Judgrment. — 
Walker  v.  Superior  Court,  135  Cal.  369, 
378,   67  Pac.   336. 

24.  Not  to  be  reviewed,  except  when, 
looking  at  testimony,  court  can  see  that 
Jury  may  have  been  misled  by  them.  This 
can  only  be  done  by  presentiner  testimony 
in  proper  bill  of  exception. — ^Walker  v. 
Superior  Court.  135  Cal.  369,  874,  67  Pac. 
336. 

25.  Same  —  In     abnence     of     te»tlaiOB7« 

every  legral  intendment  is  in  favor  of  ruling; 
of  trial  Judge,  and  hence  where  evidence 
has  not  been  preserved,  whether  an  instruc- 
tion is  erroneous  or  not,  it  will  not  be  con- 
sidered.— People  v.  Lafuente,  6  Cal.  202; 
People  V.  Quincy,  8  Cal.  89;  People  v.  Dona- 
hue, 46  Cal.  321,  322;  People  v.  Smith,  57 
Cal.  130.  131;  People  v.  Qilbert.  60  Cal.  108, 
112;  People  v.  Clark.  121  Cal.  633,  634,  54 
Pac.  147;  People  v.  Allen,  144  Cal.  298,  300, 
77  Pac.  948;  People  v.  Durand,  1  Cal.  App. 
71.  74,  81  Pac.  672.  See  People  v.  King,  27 
Cal.  507,  514.  87  Am.  Dec.  96;  Territory  v. 
McAndrews,  3  Mont.  158,  162. 

26.  It  will  be  presumed  that  instruc- 
tions rejected  were  not  pertinent  to  any 
question  of  fact  before  the  Jury. — People  v. 
Clark.  121  Cal.  633,  634.  54  Pac.  147. 

27.  Unless  the  charge  is  manifestly 
erroneous  under  any  and  every  conceivable 
state  of  facts. — People  v.  Levison,  16  Cal. 
98,  100;  People  v.  Bonney,  19  Cal.  426,  446; 
People  y.  King,  27  Cal.  507,  514,  87  Am.  Dec. 
96;  People  v.  Donahue,  45  Cal.  321,  322; 
People  v.  Gilbert,  60  Cal.  108.  112.  See 
State  V.  Mason,  24  Mont.  340,  342,  846,  61 
Pac.   861. 


28.  Saaae  —  laatractloa  naaatlieBtlcated 
la  any  Oianaer  by  the  Judge,  and  not  a 
part  of  Judgment-roll,  will  not  be  consid- 
ered by  appellate  court. — People  v.  Rogers. 


81  Cal.  209,  210,  22  Pac.  592;  People  T. 
Keeley,  81  Cal.  210,  212,  22  Pac.  613;  People 
y.  Beaver,  83  Cal.  419,  23  Pac.  321. 

28.  Maaacllag  prlaoner,  when  there  was 
no  pretense  of  necessity  for  such  restraint 
to  secure  his  continued  presence,  is  preju- 
dicial error  which  will  be  reviewed  on 
appeal. — People  v.  Harrington,  42  Cal.  166, 
167,  10  Am.  Rep.  296.  See  State  T.  Wil- 
liams, 18  Wash.  47,  51.  63  Am.  St.  Rep.  869, 
872,  39  L.  R.  A.  821,  50  Pac.  580;  State  v. 
Smith,  11  Ore.  205,  208.  8  Pac.  343. 

80.  Moot  qaestloaa, — ^Where  error  is 
confessed  on  appeal,  and  it  appears  that 
defendant  will  not  be  tried  on  same  charge 
again,  questions  relating  to  admission  of 
evidence  and  its  sufficiency  will  not  be 
determined,  they  being  merely  moot  ques- 
tions.— People  v.  Lewis,  127  Cal.  207,  208, 
59   Pac.    880. 

81.  MotlOB    to    iBMtniet    Jary    to    ae«alt» 

when  prosecution  rested  its  case,  Is  review- 
able on  appeal  from  Judgment,  It  involving 
whole  merits  of  case,  and  necessarily 
affecting  Judgment — People  ▼.  Ward,  146 
Cal.   736,   788,   79  Pac.   448. 

82.  Motloa    to    set    aalde    ladtetaieat,    on 

ground  that  grand  Jury  was  Illegal,  and 
not  impaneled  in  manner  required. by  law. 
may  be  reviewed  on  appeal  from  Judgment, 
though  it  is  not  appealable  by  itself. — Peo- 
ple* v.  Simmons,  119  CaL  1,  2,  50  Pac.  844. 

33.  On  appeal  from  an  order  granting  a 
new  trial,  ruling  of  court  on  motion  of 
defendant  to  set  aside  indictment  before 
plea  can  not  be  reviewed,  because  review- 
able only  on  appeal  from  JudgroenL— Peo- 
ple V.   Turner,  89  Cal.  870,   373. 

34.  OplalOB  of  Judge  la  gra  atlas  aew 
trial  is  no  part  of  order  itself,  and  hence 
is  not  subject  to  review. — People  v.  Flood. 
102  Cal.  380,  831,  86  Pac.  668.  See  Kauf- 
man V.  Maier,  94  Cal.  269,  18  Li.  R.  A.  124,  89 
Pac.  481. 


§  1260.  MAY  REVERSE,  AFFIRM,  OR  MODIFY  THE  JUDGBIENT,  AND 
ORDER  NEW  TRIAL.  The  court  may  reverse,  affirm,  or  modify  the  judg- 
ment or  order  appealed  from,  and  may  set  aside,  affirm,  or  modify  any  or 
all  of  the  proceedings  subsequent  to,  or  dependent  upon,  such  judgment  or 
order,  and  may,  if  proper,  order  a  new  trial. 

History:     Enacted  February  14,   1872,  re-enactment,  with  addition 
of  §  500  Criminal  Practice  Act  1861,  Stats.  1851,  p.  267. 


APPELLATE  COURT  MAY  REVERSE, 
AFFIRM  OR  MODIFY. 

1.  Informatioii  will  not  be  dismissed. 

2.  New  trial  may  be  ordered. 

Am  to   tMeet  of   dlamlmial   of    nppeal    «■ 
afirmonrc  of  Jadsmciit,  38  Am.  St.  Rep.  708. 

1.     InformatlOB  will  not  be  dInmlflBcd   on 

reversal  because  Judgrment  was  had  on  an 
information  from  which  one  pagre  was 
missing',    but   cause    will    be    remanded    for 


a    new   trial. — People   v.   Noon,    1   Cal.   App. 
44.    52.    81    Pac.    746. 

2.  New  trial  may  be  ordered  by  appel- 
late court  where  defendant  in  criminal  case 
is  convicted,  and  on  appeal  judgrment  is 
reversed,  even  thougrh  defendant  does  not 
move  for  such  new  trial,  and  denies  the 
power  of  court  to  grant  it. — People  v.  Trav- 
ers,  77  Cal.  176,  178,  1»  Pac.  268:  People  v. 
Lee  Yune  Chong,  94  Cal.  879,  886,  29  Pac. 
776.     See  People  v.  dwell,  28  Cal.  456,  461; 
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People  V.  Barrlc,  49  Cal.  342;  State  v.  Her- 
ron,  12  Mont.  300,  301.  30  Pac.  140;  Sutcliffe 
V.  State,  18  Ohio  469,  51  Am.  Dec.  469; 
Youngrer  v.  State,  2  W.  Va.  579,  98  Am.  Dec. 
791. 

As  to  tke  fimetfoBs  of  tke  lioard  of  sBper- 
Tlsom  Ib  mlikiBs  contraeta  with  the  United 
Sthte*  for  the  sttpport  of  federal  prlaonenit 


Bee   Kerr's  Cyc.   Pol.   Code    (2d   ed.),   I  4003 
and  note. 

Ao  to  the  rishts  and  Uahllltlea  of  the 
■herlJf  In  the  anpport  of  United  States  »rta- 
oners,  and  aeeonntlns  for  ntoner  received 
from  the  United  States  for  that  parpose» 
see  Kerr's  Cyc.  Pol.  Code  (2d  ed.),  S  4292 
and  note. 


§  1261.    NEW  TRIAL,  WHERE  TO  BE  HAD.    When  a  new  trial  is  ordered 

it  must  be  directed  to  be  had  in  the  court  of  the  county  from  which  the 

appeal  was  taken. 

History:    Enacted  February  14,  1872,  re-enactment  of  S  601  Criminal 
Practice  Act  1861»  Stats.  1861,  p.  267. 

§1262.    DEFENDANT,  WHEN  TO  BE  DISCHARGED  ON  REVERSAL 

OF  JUDOHENT.    If  a  judgment  against  the  defendant  is  reversed  without 

ordering  a  new  trial,  the  appellate  court  must,  if  he  is  in  custody,  direct  him 

to  be  discharged  therefrom;  or  if  on  bail,  that  his  bail  be  exonerated;  or  if 

money  was  deposited  instead  of  bail,  that  it  be  refunded  to  the  defendant. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  602  Criminal 
Practice  Act  1861,  Stale.  1861,  p.  267. 


DISCHARGE  OF  DEFENDANT  ON 
BEYEB8AL. 

1.  Constmction. 

2.  Discharge    of    defendant    on    reversal    of 

judgment. 

3.  Same — Beversal    of   judgment   for  insuffi- 

eienej  of  indietment. 

4.  Defendant  not  entitled  to  release  on  habeas 

eoriras,  when. 

5.  Judgment    reversing    order    denying    new 

trial. 

6.  Plea  of  former  jeopardy. 

As  to  the  fanctlOB  of  boarfl*  of  »ap«r>- 
vlnors  In  maklBgr  eontmets  with  the  Ilalted 
States  for  the  sapport  of  federal  prtooaera, 

see    Kerr's   Cyc.   Pol.   Code    (2d   ed.),   8  4003 
and  note. 

Aa  to  the  rlshta  aad  llablUtiea  of  •herlffa 
la  the  oapport  of  ITalted  Statea  prieonem, 
aad  aeeoaatlBir  for  atoaey  reeelired  from 
the    Valted    Statea    for    that    parpooe,    see 

Kerr's  Cyc.   Pol.   Code    (2d  ed.),   |  4292  and. 
note. 

1.  Coaatraetion.  —  Only  appellate  court 
to  which  case  has  been  appealed,  and  by 
which  judfirment  has  been  reversed,  can 
order  defendant's  discharere,  under  this 
section. — Ex  parte  Ballard,  149  Cal.  114. 
115.   84   Pac.  883. 

2.  DIaeharse  of  defeadaat  oa  roTeraal  of 
Jadmncat  for  failure  of  jury  to  find  degree 


of  crime  will  not  be  ordered,  though  he 
does  not  ask  for  new  trial. — People  v.  Trav- 
ers,  77  Cal.  176,  19  Pac.  268.  See  People  v. 
dwell.  28  Cal.  466,  461;  People  v.  Barric. 
49  Cal.   342. 


3.  Sane— ReTeraal  of  Jadiraieat  for  la- 
Bvneleaey  of  ladletaieat,  where  defendant 
Is  in  custody,  entitles  him  to  discharg:e. 
under  this  section. — People  v.  Elphis.  7  Cal. 
Unrep.  150,  72  Pac.  838. 

4.  Defeadaat  aot  eatltled  to  rcleaae  oa 
habeaa  eorpaa  under  this  section,  without 
showiner  as  to  disposition  made  by  appellate 
court  of  the  appeal  from  order  refusing 
new  trial. — Ez  parte  Ballard.  149  Cal.  114. 
115,  84  Pac.  833. 

B.  JadiTBieat  reveralas  order  deaylas 
aevr  trial  is.  In  effect,  ordering  new  trial, 
and  hence  defendant  was  properly  not  dis- 
charged, though  new  trial  was  expressly 
ordered. — People  v.  Lee  Liook,  143  Cal.  216, 
220,   76    Pac.    1028. 

6k  Plea  of  former  Jeopardy  is  not  sus- 
tained by  proof  of  former  conviction,  and 
reversal  on  former  appeal;  not  only  was 
Juderment  reversed,  but  order  refusing  new 
trial  was  also  reversed,  this  being  equal  to 
Errant  of  new  trial. — People  v.  Hardisson. 
61  Cal.  878,  380.  See  People  v.  Schmidt,  64 
Cal.  260,  262.  30  Pac.  814;  People  v.  Mooney, 
132  Cal.  13.  63  Pac.  1070;  Commonwealth  v. 
Brown.  167  Mass.  144,  148,  46  N.  E.  1;  State 
V.  Thompson,  10  Mont.  549,  662,  27  Pac.  349. 


§  1263.    JUDGMENT  TO  BE  EXECUTED  ON  AFFIBMANOE.    If  a  judg. 

ment  against  the  defendant  is  afSrmed,  the  original  judgment  must  be  enforced. 

History:    ESnacted  February  14,  1872,  re-enactment  of  §  603  Criminal 
Practice  Act  1S51,  Stats.  1851,  p.  267. 

1.    Mandatery- — The  proTlsions  of  above  section  are  mandatory  la  terms. — Bee9»  t.  Su- 
perior Court,  179  Cal.  136.  176  Pac.  642. 


Tit.  IX,  eb.  IT.]     JUDGMElfT  Olf  APPEAI^-^URISDICTIOlf  CBASES  WHEN.     §§  1264. 12«S 


§1264.  JXTDOMENT  UPON  APPEAL,  HOW  ENTERED  AND  REMIT. 
TfeD.  When  the  judgment  of  the  appellate  court  is  given,  it  must  be  entered 
in  the  minutes,  and  a  certified  copy  of  the  entry,  with  a  copy  of  the  opinion 
of  the  court  attached  thereto,  forthwith  remitted  to  the  clerk  of  the  court 
from  which  the  appeal  was  taken. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  504  Criminal 
Practice  Act  1851.  Stats.  1851,  p.  267;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  495,  act  held  uncon- 
stitutional, see  history,  §  5  ante;  amendment  re-enacted  March  21,  1905» 
Stats,  and  Amdts.  1905,  p.  701. 


ENTRY  OF  JUDGMENT  OF 
AFFIRMANCE. 

1.  Construed — ^Applicable    to    proceedings    in 

county  court. 

2.  Judgment   of  appellate   court   is  required 

to  be  certified  to  lower  court. 

3.  On   affirmance   of   judgment — ^Proceedings 

thereafter. 

1.  CoMstraeiU— Apyllciible  to  proceedliiirs 
In  county  eovrt  as  well  as  supreme  court. 
— Bic  parte  Jones,  41  Cal.  209,  211. 

a.  Tke  jBdirncfSt  of  appellate  court  Ui 
required   to   be   certified   to   lower   coart  in 

order  that  orierinal  judgrment  may  be  car- 
ried into  effect  by  lower  court,  as  directed 
by  appellate  tribunal. — Ex  parte  Jones,  41 
Cal.  209,  211. 


S.  On  affirmance  of  Jndsment— Proceed- 
Insa  thereafter. — On  affirmance  of  Judgment 
of  lower  court,  Judgment  of  appellate  courf 
is  entered  In  its  minutes,  and  a  certified 
copy  of  such  entry  is  immediately  remitted 
to  clerk  of  court  from  which  appeal  was 
taken,  and  on  receipt  and  filing:  of  such 
remittitur  such  court  is  Immediately  in- 
vested with  full  and  ezclusiye  Jurisdiction 
of  cause,  and  may  make  any  and  all  orders 
necessary  to  carry  Judgment  into  effect 
No  order  of  appellate  court  directing^  court 
from  which  appeal  is  taken  to  proceed  to 
invest  Judgment  is  necessary  to  reinvest 
that  court  with  Jurisdiction.  —  People  v. 
Dick,  39  Cal.  102,  104.  See  State  v.  Bies- 
man,  12  Mont.  11,  20,  29  Pac.  684   (die.  op.). 


§1266.    JUBISDIOTION    OF    APPELLATE    COUBT    CEASES    AFTER 

JUDGMENT  REMITTED.     After  the  certificate  of  the  judgment  has  been 

remitted  to  the  court  below,  the  appellate  court  has  no  further  jurisdiction  of 

the  appeal  or  of  the  proceedings  thereon,  and  all  orders  necessary  to  carry 

the  judgment  into  effect  must  be  made  by  the  court  to  which  the  certificate 

is  remitted. 

History:     Enacted   February  14,   1872,  founded  on  .§506  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  267. 


APPELLATE    JURISDICTION   CEASES 
ON  JUDGMENT. 

1.  Construed — Applicable  to  proceedings  in 

county  court. 

2.  Jurisdiction   of   appellate   court — Ceases 

when   certified   copy   of   entry   of   its 
judgment  is  remitted. 

3.  Mandatory — ^Provisions  are. 

4.  Power  to  remove  cause  to  supreme  court. 

5,6.  Recall  of  remittitur. 

7.  Same — ^Where  by  mistake,  court,  on  re- 
versal of  judgment. 

Aa  to  power  of  appellate  eo«rt  after 
remlttftar,   see   note    21    Am.    Dec.    118. 

1.  Conatniett-^AppllcaMe  to  proeeedluK* 
1b  cosBty  court,  and  not  confined  to  judg- 
ment in  supreme  court. — Bx  parte  Jones, 
41   Cal.    209.   211. 

2.  JvrfadictloB  of  appellate  eoart— Ceaaes 
wkeu  eertlfled  eopr  of  entry  of  its  jBdirneat 
lo  remfttrd   to   clerk   of   court  from   which 


appeal  was  taken. — People  v.  Dick,  S9  Cal. 
102,   103. 

8.  Maadatory  ■PrevlaioBB  are. — The  pro- 
visions of  above  section  are  mandatory. — 
Beg^s  V.  Superior  Court.  179  Cal.  130,  175 
Pac.   642. 

4.  Ponrer  tQ  remove  caaae  to  suprejae 
coart,  after  decision  by  district  court  of 
appeal,  is  absolute  and  wholly  discretion- 
ary, and  parties  have  no  right  to  insist  on 
removal.    Such  power  will  not  be  exercised, 

except   to   secure   uniformity   of  decision. 

People   V.  Davis,   147  Cal.   346,   360,   81   Pac. 
718. 

5.  Recall  of  remlttftar.  —  Remittitur 
which  has  been  regularly  Issued  after 
afllrmance  of  judgment,  on  failure  of 
defendant's  counsel  to  appear  on  day  set 
for  hearing:,  which  day  was  properly  set, 
win  not  be  recalled. — People  v.  McDermott! 
97  Cal.  247.  248,  32  Paa  7,  See  People  v. 
Sprague,  57  Cal.  147. 
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6.     Action  of  supreme  court  in   recallingr  not  raised  by  demurrer,  appellate  court  will 

remittitur  and  permitting:  a  rehearinsTt  held  not    recall    remittitur,    as    direction    is    not 

proper,  and  not  subject  to  attack  by  habeas  part    of    Judgment,     and    court    below*  is 

corpus. — Ex  parte   Oallasher,   101   Cal.   IIS,  authorized  to  proceed  as  if  direction  were 

114,  86  Pac.   449.  not  included  in  Judgrment  on  appeal. — Peo- 

r.     Smmt — ^Where,   hr  mistake,   covrt,  ob  pie  ▼.  Coronado,  144  Cal.   207,  908.   77  Pac. 


veverMiI  of  Jiidir«eBt,  directed  court  below       418. 
to   sustain   demurrer,   when   objection   was 


TITLE  X. 

MISCELLANEOUS  PROCEEDINGS. 

Chapter  I.  Bail,  If  1268-1317. 

IL  Who  May  Be  Witness  in  Cbiminal  Actions,  %%  1321-1324. 

HL  Compelling  the  Attendance  of  Witnesses,  If  1326-1333. 

lY.  Examination  or  Witnesses  Conditionally,  §fi  1335-1346. 

Y.  Examination  of  Witnesses  on  Commission,  §i  1349-1362. 

VL  Inquiry  Into  the  Insanity  of  the  Defendant  Before  Trial  or  After  Oontio- 

TiON,  IS  1367-1373. 

vn.  Compromising  Certain  Public  Offenses  by  Leave  of  the  Court,  ||  1877-1379. 

Vm.  Dismissal  of  Actions,  Before  or  After  Indictment,  for  Want  of  Proskoution 
OR  Otherwise,  IS  1382-1389.  ^ 

IX.  Proceedings  Against  Corporations,  |§  1390-1397. 

X.  Entitling  Affidavits,  |  1401. 

XL  Errors  and  Mistakes  in  Pleadings,  and  Other  Proceedings,  |  1404. 

Xn.  Disposal  of  Property  Stolen  or  Embezzled,  |fi  1407-1413. 

XnL  Beprieves,  Commutations,  and  Pardons,  f  |  1417-1423. 


CHAPTER  L 

BAIL. 

Article  I.  In  What  Cases  the  Defendant  May  Be  Admitted  to  Bail,  %%  1268-1274. 

n.  Bail  Upon  Being  Held  to  Answer  Before  Indictment,  §§  1277-1281. 

ni.  Bail  Upon  an  Indictment  Before  Conviction,  S|  1284-1289. 

IV.  Bail  on  Appeal,  II 1291,  1292. 

Y.  Deposit  Instead  of  Bail,  ||  1295-1298. 

VI.  Surrender  of  the  Defendant,  ||  1300-1302. 

VIL  Forfeiture  of  the  Undertaking  of  Bail  or  of  the  Deposit  of  Money,  ||  1305-1307. 

Vin.  Becommitment  of  the  Defendant,  After  Having  Given  Bail  or  Deposited  Money, 
Instead  of  Bail,  ||  1310-1317. 

ARTICLE  I. 

IN  WHAT  CASES  THE  DEPENDANT  MAY  BE  ADMITTED  TO  BAIL. 

1 1268.  Admission  to  bail  defined.  1 1272.  In  what  cases  he  may  be  admitted  to 

1 1269.  Taking  of  bail  defined.  bail  after  conviction  and  upon  ap- 

1 1270.  Offense  not  bailable.  peal. 

1 1271.  In  what  cases  defendant  may  be  ad-  1 1273.  Nature  of  bail. 

mitted  to  bail  before  conviction.  1 1274.  When   bail    is    matter   of    discretion, 

notice  of  application  must  be  given 
to  district  attorney. 

§  1268.  ADMISSION  TO  BAIL  DEFINED.  Admission  to  bail  is  the  order 
of  a  competent  court  or  magistrate  that  the  defendant  be  discharged  from 
actual  custody  upon  bail. 

History:     Ehiacted  February  14,   1872,   founded  on  { 607  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  287,  268. 
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ADMISSION  TO  BAIL. 

1.  Bail  to  be  granted  as  matter  of  right. 

2.  Same — Constitutional   right   to,   not  oper- 

ative, when. 

3.  Bail  in  felony  case,  forfeited — ^Payable  to 

county. 

4.  By    whom    taken — ^Magistrate    who    issued 

warrant,  ete. 

For  adiBlssloii  to  kail  a«  m  eonatltatlonal 
risrkt,  tke  forai  of  tke  reeosralaaBeoa*  kail 
In  eapltal  cases  and  easea  of  komlddo*  and 
tke  dIoeretioB  of  eovrt  la  adatlttlns  to  koll, 

aee  note  10  Ia  R.  A.  847. 

1.     Ban  to  ke  vraated  ao  matter  of  riskt 

In  all  cases,  except  indictment  for  capital 
offense,  where  the  proof  is  evident  or  the 
presumption  arreat. — People  v.  Tinder,  19 
Cal.  689,  642,  543.  81  Am.  Dec.  77.  See 
Dunlap  y.  Bartlett,  76  Mass.  (10  Gray)  282, 
69  Am.  Dec.  320;  Ex  parte  Ooans,  99  Mo. 
193,  17  Am.  St.  Rep.  671,  12  S.  W.  636;  State 
V.  Crocker,  6  Wyo.  386,  9  Am.  Cr.  Rep.  468, 
40  Pac.  681. 

Ao  to  rlskt  to  kail,  see  note  9  Am.  Cr. 
Rep.  486-487. 


2.     Same— -CoaotitatloBal     riffkt     to,     aot 
operatWe  after  conviction.  —  See   Ex  parte 


Voll,  41  Cal.  29;  Ex  parte  Hogre,  48  Cal.  3; 
Ex  parte  Marks,  49  Cal.  680,  681;  Ex  parte 
Smallman,  54  Cal.  35;  Ex  parte  Brown,  68 
CaL  176,  6  Am.  Cr.  Rep.  65,  8  Pac.  829.  Pla. 
Miller  V.  State,  15  Pla.  575.  Ga.  Corbett  ▼. 
State,  24  Ga.  391.  MIm.  Davis  v.  State,  6 
How.  399;  Ex  parte  Dyson,  25  Miss.  356. 
N.  Y.  People  V.  Lehman,  2  Barb.  450;  Ex 
parte  Percy,  2. Daly  630,  581;  People  ex  rel. 
Cowley  y.  Bo  we,  68  How.  Pr.  393.  IV.  C. 
State  V.  Rutherford,  1  Hawks  457,  9  Am. 
Dec.  658;  State  v.  Ward,  2  Hawks  443;  State 
V.  Daniel,  8  Ired.  L.  21.  S.  C.  State  v.  Frlnk, 
1  Bay  168;  State  v.  Connor,  2  Bay  34.  Tex. 
Ex  parte  Ezell,  40  Tex.  451,  19  Am.  Rep. 
32;  Ex  parte  Scwartz,  2  Tex.  Ct.  App.  74,  76. 

S.  Ball  la  felony  ease,  forfeited— Payakle 
to  eoaaty. — ^In  forfeiting  ball  in  a  felony 
case  a  city  recorder  of  a  city  of  the  sixth 
class  acts  as  a  magistrate  and  not  as  a 
judge  of  the  recorder's  court,  and  such 
forfeited  bail  is  payable  to  the  county  and 
not  to  the  city. — Tulare  County  v.  Fenn,  — 
Cal.  App.  — »  190  Pac.  866. 

4.  By  wkom  taken  —  Maslatrate  wko 
laaned  warrant,  or  other  magistrate  of  same 
county,  only  person  before  whom  prisoner 
can  be  taken  to  be  admitted  to  balL — Ex 
parte  Hung  Sin,  64  Cal.  102,  108. 


§1269.  TAKINO  OF  BAIL  DEFINED.  The  taking  of  bail  consists  in 
the  acceptance,  by  a  competent  court  or  magistrate,  of  the  undertaking  of 
siijfiicient  bail  for  the  appearance  of  the  defendant,  according  to  the  terms 
of  the  undertaking,  or  that  the  bail  will  pay  to  the  people  of  this  state  a 
specified  sum. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  508  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  268. 


AMOUNT  OP  BAIL. 

1;  2.  Amonnt,  bow  determined. 

3.  Same  —  Adopting  sum  fixed  hj  magis- 
tiate. 

4, 5.  Same — ^Discretion  of  trial  eourt  in  fixing. 

6.  Bond — How  exeented. 

7.  Excessiye  bail. 

1.  AflioiiBt  —  How  determined.  —  De- 
termination of  amount  of  bail  does  not 
depend  alone  upon  amount  of  money  lost 
to  one  party  or  secured  by  another  by 
reason  of  ofTense,  but  rather  on  the  moral 
turpitude  of  crime,  danger  resultlngr  to  pub- 
lic, and  punishment  imposed  or  authorized 
therefor. — ^In  re  Williams,  82  Cal.  183,  184, 
28  Pac.  118.  See  State  ex  rel.  Chandler,  45 
La.  Ann.  696,  699,  701,  sub  nom.  In  re 
Chandler,   12  So.   884. 

See,  post,   1 1271,  note  par.  1. 

2.  In  fixing:  ball,  sole  purpose  should  be 
to  cause  appearance  of  accused  to  answer 
chargre  against  him. — Ex  parte  Duncan,  64 
Cal.  76,  77. 


S.  ^  Saaae— Adopting  amn  fixed  by  naairls- 
tmte  by  the  superior  court  does  not  affect 
the  validity  of  the  bond;  it  is  not  the  flxln? 


of  the  amount  of  the  bond  that  Is  the  Im- 
portant or  essential  matter  under  the  above 
section,  but  its  "acceptance  by  a  competent 
court  or  magistrate." — People  v.  Lieporl,  35 
Cal.  App.  60,  62,  169  Pac.  692,  694. 

4.  Sane-^IMseretloii  of  trial  covrt  !■  fiz- 

Ins  amount  of  bail   to   be   governed   by  all 
the  circumstances  and  elements  of  the  case. 
— In  re  Williams,  82  Cal.  183,  23  Pac.  118. 
See,  post,   9  1272,  note  par.  1. 

5.  Court's  discretion  will  not  be  inter- 
fered with,  unless  the  amount  of  bail 
required  is  shown  to  be,  per  se.  unreason- 
ably largre  and  clearly  disproportionate. — 
Ex  parte  Duncan,  64  Cal.  76,  78.  See  Ex 
parte  Williams,  82  Cal.  183,  23  Pac.  118;  In 
re  Scott,  38  Neb.  502,  608,  609,  66  N.  W.  1009. 

6*  BoBd— How  executed. — The  principal 
need  not  sigrn  bond  or  recogrnizance.  It  is 
executed  by  sureties,  and  upon  forfeiture, 
proceedings  can  only  be  by  action  agrainst 
sureties. — People  v.  Lrove,   19  Cal.   676,   681. 

7.  ExeeMlve  Iball  shall  not  be  required. 
— T^.  S.  Const,  amdt.  8,  11  Fed.  Stats.  Ann. 
(2d  ed.),  p.  678;  Cal.  Const.  1879,  art.  I,  {  6^ 
Hen  nine's  General  Laws   (3d  ed.),  p.  xxxii. 

See,  post,  9  1277  and  note. 
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§  1270.  OFFENSE  NOT  BAILABLE.  A  defendant  charged  with  an  offense 
punishable  with  death  can  not  be  admitted  to  bail,  when  the  proof  of  his 
guilt  is  evident  or  the  presumption  thereof  great.  The  finding  of  an  indict- 
ment does  not  add  to  the  strength  of  the  proof  or  the  presumptions  to  be 
drawn  therefrom. 

History:     Enacted   February  14,   1872,  founded   on  1 610   Criminal 
Practice  Act  1851,  Stats.  1861,  p.  268. 


BAIL  IN  CAPITAL  CASES. 

1-3.  Capital  cases  —  When  allowed  —  Section 
constitutional. 

4-  6.  Same — When  not  allowed. 

7.  Evidence  considered  on  application. 

8.  Pending    appeal  —  Bail    should    not   be 

allowed. 

Admtoslon    to    ball    after    ladlctBieBt    for 
inarder. — See  note   81  Am.  Dec.   87-89. 


1.  Capital  eaaea— Tirbea  allonrcd— Section 
eoBstltutloaaL  —  In  capital  cases,  where 
proof  of  eruilt  is  evident  or  presumption 
erreat,  admission  to  bail  may  be  made  mat- 
ter of  discretion  in  the  trial  court  or  be 
forbidden  by  legislation.  In  all  other  cases, 
admission  to  bail  is  rigrht  of  accused,  which 
court  can  not  properly  refuse.  An  Indict- 
ment for  capital  offense  furnishes,  of  Itself, 
presumption  of  suilt  of  defendant  in  all 
proceedinflTS  prior  to  the  actual  trial,  and 
flndlngr  of  grrand  Jury  can  not  be  reviewed 
on  application  for  bail. — People  v.  Tinder, 
19  Cal.  539,  642,  81  Am.  Dec.  77.  See  Ex 
parte  Brown,  68  Cal.  176,  177,  6  Am.  Cr. 
Rep.  65,  8  Pac.  829  (rigrht  extends  only  to 
those  cases  where  the  accused  has  not  been 
convicted  on  trial);  State  v.  Brewster,  85 
La.  Ann.  668  (presumption  of  sullt  from 
indictment). 

As  to  ball  la  eaaea  of  honlcfde,  see  note 
81  Am.  Dec.  87-89. 

2.  DIstlaffiiishedi  State  v.  Crocker.  6 
Wyo.  386,  404,  9  Am.  Cr.  Rep.  468,  40  Pac. 
681  (under  state  statute,  conclusiveness  of 
or  presumption  of  g'uilt  not  established  by 
Indictment). 

8.     Dealedt   In   re  Losasso,    16   Colo.   163, 


165,  24  Pac.  108t  (conclusiveness  of  grullt 
not  imported  from  Indictment). 

4.  Same — ^Wkea  aot  allowed. — Ball  will 
not  be  allowed  In  capital  cases,  where  there 
is  probable  cause  to  believe  defendant 
ffuilty. — Ex  parte  Walpole,  85  Cal.  362,  365, 
24   Pac.  €67. 

6.  Prisoner  charged  with  murder  is  not 
entitled  to  bail  before  conviction,  where 
evidence  at  preliminary  examination  shows 
facts  sufficient  to  support  verdict  of  mur- 
der in  first  degrree. — Ex  parte  Curtis,  92 
Cal.  188,  189,  28  Pac.  223.  See  Matter  of 
Troia,   64  Cal.  152,   163,   28  Pac.   231. 

6.  Prisoner  held  on  chargre  of  murder, 
evidence  showing:  death  to  have  resulted 
from  certain  acts  of  his,  but  with  no  actual 
intent  to  kill,  should  be  admitted  to  ball.-« 
Ex  parte  Wolff,  67  Cal.  94. 

7.  Bvldeace  eoaaldered  on  appllcatt^a.— > 

Ordinarily,  only  deposition  and  other  evi- 
dence taken  before  committing:  magristrate 
will  be  considered  on  an  application  for 
bail,  but  there  may  be  cases  in  which  new 
facts  have  developed  or  new  evidence  has 
been  discovered  in  which  it  would  be  proper 
to  hear  additional  evidence.  In  such  case, 
application  should  set  out  new  facts  or  evi- 
dence relied  upon,  and  application  should 
be  made  to  superior  court. — Ex  parte  Cur- 
Us.   92   Cal.   188,   189,   28  Pao.   223. 

8.  Pendlas  ap^peal— Ball  sMoald  aot  be 
allowed  pending:  an  appeal  from  conviction, 
as  a  ereneral  rule. — Ex  parte  Brown,  68  Cal. 
176,  183,  6  Am.  Cr.  Rep.  55.  8  Pac.  829;  Ex 
parte  Smith,  89  Cal.  79.  80,  26  Pac.  688;  Ex 
parte  Turner,  112  Cal.  627,  629.  45  Pac.  571. 
See  United  States  v.  Hudson,  66  Fed.  68,  76. 


§  1271.  IN  WHAT  OASES  DEFENDANT  MAT  BE  ADBHTTED  TO  BAIL 
BEFORE  OONVICTION.  If  the  charge  is  for  any  other  offense,  he  may  be 
admitted  to  bail  before  conviction,  as  a  matter  of  right. 

History:     Enacted  February  14,   1872,  founded  on   (509  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  268. 


BAIL  BEFORE  CONVICTION. 

1.  Amount  of  bail. 

2.  "Conviction" — Significance  of. 

3.  Custody — Taking  defendant  into^  at  triaL 

4.  Imprisonment  —  Defendant  on  bail  is  not 

under. 

1.  Amount  of  Iball  may  be  fixed  by  court 
jn  which  Indictment  Is  pendingr,  irrespective 
of  any  action  theretofore  taken  by  commlt- 


tlngr   magristrate. — Ex   parte   Ryan,    44   CaL 
666,  567. 

Am  to  dIocretloB  of  eonrt  ta  iixln^,  see, 
ante,  |  1269,  note  pars.  4,  6. 

As  to  lu»w  amosBt  determlacd*  see,  ante, 
1 1269,  note  par.  1. 

2.  '^CoBvletloii,**  as  used  in  this  chapter, 
signifies  flndinff  that  accused  Is  gruflty  by 
verdict  of  Jury,  or  by  some  other  mode 
mentioned    In    section    689,    ante;    In   leg'al 
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parlance,  It  often  sigrnifles  the  final  Judflr- 
ment  of  the  court. — Ex  parte  Brown.  68  Cal. 
176,  177,  178,  182.  6  Am.  Or.  Rep.  65,  8  Pac 
829. 

See,  post,   §  1872,   note  par.   20. 

S.  Custody— Taktai:  defendant  Into,  nt 
tvlnl. — Defendant  on  ball  may  be  ordered 
Into  custody  when   trial   commences.     Sec- 


tion 1129.  so  providing:,  is  not  unconstitu- 
tional.— People  V.  Williams,  59  Cal.  674,  676. 
See  People  v.  Beauchamp,  49  Cal.  41,  42. 

4.  Imprisonment— Defendant  on  liall  la 
not  nnder. — ^Prisoner  released  on  bail  is  not 
imprisoned,  within  the  meaning:  of  the 
Criminal  Practice  Act. — Ex  parte  Jones,  41 
Cal.   209,   210. 


§  1272.  IN  WHAT  OASES  HE  HAY  BE  ADMITTED  TO  BAIL  AFTER 
COmaOTION  and  upon  appeal.  After  conviction  of  an  offense  not  pun- 
ishable with  death,  a  defendant  who  has  appealed  may  be  admitted  to  bail : 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment  imposing  a 
fine  only. 

2.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment  imposing  im- 
prisonment in  cases  of  misdemeanor. 

3.  As  a  matter  of  discretion  in  all  other  cases. 

History:  Enacted  February  14»  1872,  re-enactment  of  {612  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  268;  amended  March  20,  1909, 
SUts.  and  Amdts.  1909,  p.  591. 

BAIL  AFTER  CONVICTION. 

1-8.  Allowance  is  discretionary — When  ex- 
ercised. 

4.  Same — ^Eimmples. 

5-  7.  Same — Same — IllnesB  of  defendant. 

8-11.  Same  —  Discretion     of    court  —  Trial 
court. 

12, 13.  Same — Same — Appellate  court  will  in- 
terfere, when. 

14.  Application  for — ^Where  made. 

15,16.  Same — To  supreme  court. 

17.  Constitutionality  of  section. 

13.  Construction  of  section. 

19.  Conviction  alone  does  not^  in  law,  af- 

ford reason. 

20.  "Conviction." 

21.  Errors  of  law. 
22,23.  Fine — Where   only  penalty. 

24.  Presumption  of  guilt. 

25.  Petition — Allegations  of. 
86.  Benewal  of  application. 


8.  Admission  to  bail  after  conviction  of 
felony  Is  a  matter  resting  in  and  controlled 
by  a  sound  le^al  discretion  whlck  should 
be  exercised  only  when  circumstances  of 
an  extraordinary  character  have  intervened. 
— Ex  parte  Hatch,  15  CaL  App.  186,  114  Pac. 
410. 


1.  Allowanee  la  dtecretlonary— When  ex- 
«rela«4« — Pending  appeal  from  conviction  of 
felony,  admission  to  bail  is  matter  of  dis- 
cretion, not  of  rigrht,  and  discretion  should 
not  be  exercised  in  favor  of  admission  to 
bail  except  where  circumstances  of  an  ex- 
traordinary character  have  intervened. — Ex 
parte  Smith,  89  Cal.  79,  80,  26  Pac.  688. 

See,  ante,  §  1269,  note  pars.  4,  6. 

2.  Admission  to  bail  pending  appeal, 
after  conviction  of  felony,  is  matter  of  dis- 
cretion, and,  in  general,  should  not  be 
allowed,  except  where  circumstances  of  an 
extraordinary  character  have  intervened. 
No  rule  as  td  what  these  circumstances 
shall  be  can  be  laid  down.  Every  case 
must  depend  upon  its  own  peculiar  circum- 
stances.— Ex  parte  Smallman,  64  Cal.  86,  86. 

8ee,  ante,   §  1268,  note  par.  1. 


4.  Same— Bxamplca. — ^What  circumstances 
will  be  deemed  of  such  a  special  and  ex- 
traordinary character  as  to  justify  an 
application  for  bail  and  consideration  of 
evidence  offered  against  presumption  of 
guilt  depends  upon  particulars  of  each 
particular  case,  and  can  not  be  stated  in 
general  terms.  Instances,  such  as  existence 
of  great  popular  excitement  with  reference 
to  prisoner  at  time  indictment  was  found, 
existence  of  the  party  supposed  to  have 
been  murdered,  confession  by  another  of 
commission  of  offense,  admission  by  public 
prosecutor  that  evidence  will  not  warrant 
conviction  for  capital  offense,  disagreement 
of  jury  upon  trial,  or  granting  of  new  trial 
for  insufficiency  of  evidence  to  warrant 
conviction,  have  been  held  sufBcient  for  al- 
lowance of  bail,  in  discretion  of  court. — 
People  V.  Tinder,  19  Cal.  689,  542,  81  Am. 
Dec.  77. 

See  note  70  Am.  St.  Rep.  743. 

5.  Same^-Saaie— IltacMi    •t    tfefeateat^— - 

Fact  that  defendant  Is  in  ill-health,  where 
there  is  no  showing  that  there  is  such 
Imminence  of  dangerous  result  to  life  or 
health  of  defendant  as  obviously  to  require 
his  removal  from  county  jail,  is  not  such 
an  extraordinary  circumstance  as  to  entitle 
him  to  admission  to  bail  after  conviction 
of  felony. — Ex  parte  Turner,  112  Cal.  627, 
629,  45  Pac.  671. 

6.  Evidence  of  illness  of  defendant,  such 
as  to  endanger  his  life.  Is  circumstance  of 
such  extraordinary  character  that  it  Is 
proper  exercise  of  discretion,  upon  habeas 
corpus,  to  admit  him  to  bail  pending  appeal, 
especially  where  probable  cause  appears  for 
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appeal. — In  re  Ward,  127  Cal.  489,  490,  47 
L.  R.  A.  466,  59  Pac.  894.  See  Ex  parte 
Azhderlan,   123   Cal.    512.   56   Pac.    1130. 

7.  Prior  to  enactment  of  section  1243, 
admission  to  bail  pending  appeal  of  defend- 
ant convicted  of  felony  was  discretionary 
with  court,  and  It  was  then  held  that  de- 
fendant, except  In  capital  case,  should  be 
admitted  to  bail  pending^  his  appeal  where 
it  was  shown  that  appeal  was  not  frivo- 
lous, and  is  taken  bona  fide. — Ex  parte 
Hogre,  48  Cal.  8,  6. 

8.  Same  — >  DiNcretlon  of  coart  —  Trial 
court. — Admission  to  bail  after  conviction 
is  purely  a  matter  of  discretion  and  not 
of  right,  and  it  has  been  several  times  held 
by  the  supreme  court  of  the  state  that  such 
discretion  should  not  be  exercised  in  favor 
of  the  liberation  of  a  defendant  pending 
appeal,  except  in  instances  where  circum- 
stances of  an  extraordinary  character  have 
intervened  since  conviction,  which  makes 
it  obviously  proper.  The  discretion  in  cases 
of  this  kind  Is  vested  primarily  In  the  court 
that  tried  the  case,  or  the  Judge  thereof. 
and  the  determination  of  the  latter  should 
not  be  disturbed  or  Ignored  except  in  an 
Instance  of  manifest  abuse. — People  v.  Cor- 
nell, 28  Cal.  App.  654,  153  Pac.  726. 

9.  Determination  of  admission  to  bail 
after '  conviction  should  be  left  primarily 
to  the  trial  court  and  its  determination  not 
disturbed  except  for  a  manifest  abuse  of 
its  discretion. — Ex  parte  Hatch,  15  Cal.  App. 
186,  114  Pac.  410. 

10.  Bail  after  conviction  being  a  matter 
of  discretion,  such  discretion  should  not  be 
exercised  in  favor  of  the  liberation  of  a 
defendant  pending  appeal,  except  in  in- 
stances where  circumstances  of  an  extraor- 
dinary character  have  Intervened  since 
conviction,  which  makes  it  obviously 
proper. — ^Matter  of  Application  of  Freciado, 
80  Cal.  App.  323,  158  Pac.  1063. 

11.  Such  discretion  should  not  be  exer- 
cised in  favor  of  the  liberation  of  a  defend- 
ant pending  appeal,  except  in  Instances 
where  circumstances  of  an  extraordinary 
character  have  intervened  since  conviction, 
which  makes  it  obviously  proper. — Matter 
of  Application  of  Preciado,  30  Cal.  App. 
323,  168  Pac.   1068. 

12.  Same— Same — Appellate  court  nrlll 
interfere,  irlieB. — An  appellate  court  should 
not  interfere  with  the  determination  of  a 
trial  court  upon  an  application  for  bail 
pending  appeal,  except  in  cases  of  mani- 
fest abuse  of  discretion. — People  v.  Cornell, 
28   Cal.   App.   654,   168   Pac.   726. 

13.  An  application  to  an  appellate  court 
for  admission  to  bail  after  denial  of  a  like 
petition  in  the  trial  court  is  governed  by 
the  rule  that  interference  should  not  be 
made  with  the  determination  of  the  trial 
court  except  in  cases  of  manifest  abuse  of 
discretion. — People  v.  Cornell,  28  Cal.  App. 
654,  153   Pac.   726. 

14.  Application  foru—ivkere  made. — Bail 
pending  appeal  should  not  be  allowed  ex- 


cept by  Judge  of  court  In  which  conviction 
was  had,  or  by  Justice  of  supreme  court, 
and  only  where  circumstances  of  an  ex- 
traordinary character  have  intervened. — 
Ex  parte  Marks,  49  Cal.  680,  682.  See  Peo- 
ple ex  rel.  Wright  v.  Booker,  61  Cal.  817, 
318;  Ex  parte  Smallman,  54  Cal.  35,  86; 
Lybecker  v.  Murray,  68  Cal.  186,  189;  Ex 
parte  Brown,  68  Cal.  176.  183.  5  Am.  Cr. 
Rep.  55,  8  Pac.  829;  Ex  parte  Smith,  89  Cal. 
79,  80,  26  Pac.  638;  Ex  parte  Turner,  112 
Cal.    627.   629,    46   Pac.    671. 

See,   ante,   S 1268,    note   par.   2. 

15.  Same— -To  Mupreme  court. — Applica- 
tion for  bail  may  be  made  to  supreme  court 
notwithstanding  it  has  been  denied  by 
lower  court,  and  further  fact  that  trial 
court  has  adopted  rule  not  to  admit  any 
defendant  to  bail  who  has  been  convicted 
of  felony. — Ex  parte  Smith,  89  Cal.  79,  80. 
26  Pac.  638. 

16.  Power  to  admit  to  bail  pending  ap- 
peal ought  not  to  be  exercised  by  the 
supreme  court  in  the  first  instance,  nor 
until  after  the  determination  of  an  appli- 
cation before  the  Judge  who  tried  the  case. 
— People  V.  Perdue,   48  Cal.  552,  553. 

17.  Conatitvtionallty  of  section. — ^Lan- 
guage of  constitution  that  all  persons  shall 
be  bailable  by  sufficient  sureties,  unless  for 
capital  offenses,  when  proof  is  evident  or 
presumption  great,  contemplates  only  those 
cases  in  which  party  has  not  been  already 
convicted,  and  statute  making  bail  after 
conviction  matter  of  discretion  is  constitu- 
tional.— Ex  parte  Voll.  41  Cal.  29,  31. 

18.  Conatmction  of  aeetlon. — By  section 
1272  of  the  Penal  Code  admission  to  bail 
pending  appeal  is  a  matter  of  discretion, 
and  by  section  1291  the  power  to  admit  to 
bail  is  lodged  in  any  magistrate  having 
the  power  to  issue  a  writ  of  habeas  corpus. 
This  wide  distribution  to  power  necessitates 
the  adoption  and  adherence  to  some  consis- 
tent rule  governing  such  proceedings,  oth- 
erwise constant  confusion  would  ensue. — 
People  V.  Cornell,  28  Cal.  App.  654.  158  Pac. 
726. 

19.  Conviction  alone  does  not.  In  law, 
afford  reason  why  trial  Judge  should  refuse 
application  for  bail  pending  appeal.  It  Is 
matter  of  discretion  whether  prisoner 
should  or  should  not  be  admitted  to  bail 
pending  appeal. — People  v.  Perdue,  48  Cal. 
552. 

ao.  "Conviction''  signifies  a  finding  in 
manner  prescribed  by  law  that  defendant 
is  guilty. — Ex  parte  Brown,  68  Cal.  176,  177, 
178,  182,  6  Am.  Cr.  Rep.  56,  8  Pac.  «29. 

21.  Error*  of  law  alleged  to  have  been 
committed  during  trial  will  not  be  consid- 
ered by  supreme  court  on  habeas  corpus 
to  admit  to  bail. — Ex  parte  Smith.  89  Cal. 
79,  80,  26  Pac.  638.  See  Ex  parte  Walpole, 
85  Cal.  862,  24  Pac.  657.  Fla.  Ex  parte 
Bowen,  25  Fla.  214,  215,  6  So.  65.  6a. 
Daniels  v.  Towers,  79  Ga.  785,  7  S.  E.  120. 
Mich.  In  re  Ellis,  79  Mich.  322,  44  N.  W. 
616;  Matter  of  Parks,  81  Mich.  240,  45  N.  W. 
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824.  Mo.  Ex  parte  Mitchell.  104  Mo.  121. 
24  Am.  St.  Rep.  324.  16  S.  W.  118.  Mont. 
In  re  Thompson,  9  Mont.  381,  2$  Pac.  933. 
Neb.  In  re  Betts,  86  Neb.  282.  285,  sub  nom. 
State  ex  rel.  Betts  v.  McClay,  64  N.  W.  624. 
M'lB.  In  re  Graham,  74  Wis.  450.  17  Am.  St. 
Rep.  174,  43  N.  W.  148. 

See  notes  26  Am.  Deo.  40;  17  Am.  St.  Rep. 
174. 


Fine— lITkere  only  penalty. — ^Where 
flne  only  is  imposed,  petitioner  is  entitled 
to  be  admitted  to  bail  pending:  appeal  as 
matter  of  rig-ht. — Ex  parte  Clarke,  62  Cal. 
490,  491;  Ex  parte  Brown,  68  Cal.  177.  182. 
6  Am.  Cr.  Rep.  66,  8  Pac.  829. 

23.  After  conviction,  where  penalty  im- 
posed is  fine  only,  accused  is  entitled  to 
bail  pendlnsr  appeal  as  matter  of  rigrht.  In 
all  other  cases  allowance  of  bail  pending 
appeal,  after  conviction  of  felony,  except 
in  capital  cases,  where  guilt  is  evident  or 
presumption  great,  lies  in  sound  discretion 
of  court,  and  this  discretion  should  not  be 
exercised,    except    when    circumstances    of 


extraordinary  character  have  Intervened 
since  conviction. — Ex  parte  Brown,  68  Cal. 
176,  177,  182,  6  Am.  Cr.  Rep.  66.  8  Pac.  829. 

24i  Freflnmptlon  of  ffnllt.— On  proceed- 
ing of  habeas  corpus  to  be  admitted  to 
bail,  it  must  be  presumed  that  defendant  is 
guilty. — Ex  parte  Ryan.  44  Cal.  666,  558;  Ex 
parte  Duncan,  63  Cal.  410,  411;  54  Cal. 
76,   80. 


Petition  —  AUearatlons    of.  —  Pe  ti  tl  o  n 

for  habeas  corpus  to  be  admitted  to  bail 
after  conviction  must  state  facts  upon 
which  court  can  exercise  its  discretion  in 
determining  question. — Ex  parte  Voll,  41 
Cal.  29,  30. 

26.  Rene^rral  of  application. — Denial  of 
one  application  for  admission  to  bail  does 
not  preclude  another,  where  circumstances 
have  changed,  but  such  application  should 
always  be  made  in  first  instance.  If  prac- 
ticable, to  judge  before  whom  defendant 
was  tried. — Ex  parte  Turner,  112  Cal.  627, 
629,  46  Pac.   671. 


§  1273.  NATXTBE  OF  BAIL.  If  the  offense  is  bailable,  the  defendant  may 
be  admitted  to  bail  before  conviction: 

1.  For  his  appearance  before  the  magistrate,  on  the  examination  of  the 
charge,  before  being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  is  required  to  return  the 
depositions  and  statement,  upon  the  defendant  being  held  to  answer  after 
examination. 

3.  After  indictment,  either  before  the  bench-warrant  is  issued  for  his  arrest, 
or  upon  any  order  of  the  court  committing  him,  or  enlarging  the  amount  of 
bail,  or  upon  his  being  surrendered  by  his  bail  to  answer  the  indictment  in 
the  court  in  which  it  is  found,  or  to  which  it  may  be  transferred  for  trial. 

And  after  comvictioii,  and  upon  an  appeal: 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine  only,  on  the  underr 
taking  of  bail  that  he  will  pay  the  same,  or  such  part  of  it  as  the  appellate 
court  may  direct,  if  the  judgment  is  affirmed  or  modified,  or  the  appeal  is 
dismissed. 

2.  If  judgment  of  imprisonment  has  been  given,  that  he  will  surrender 

himself  in  execution  of  the  judgment,  upon  its  being  affirmed  or  modified, 

or  upon  the  appeal  being  dismissed,  or  that  in  case  the  judgment  be  reversed, 

and  that  the  cause  be  remanded  for  a  new  trial,  that  he  will  appear  in 

the  court  to  which  said  cause  may  be  remanded,  and  submit  himself  to  the 

orders  and  process  thereof. 

History:  Enacted  February  14,  1872,  founded  on  §§  513,  514  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  268;  amended  February  15,  1876,  Code 
Amdts.  1875-6,  p.  116. 

CONDITIONS  OF  BAIL-BOND. 

1.  Right  of  Bureties — Extent  of  liability. 

2.  Statutory  bonds. 

3.  Void  undertaking  on  appeal. 

1.     Rlirlit  of  Biiretlea — Extent  of  ll.nbllltr 

of    sureties    on    a    bail-bond    on    appeal    is 


limited  to  the  terms  and  conditions  of  the 
bond;  and  sureties  have  a  right  to  declare 
in  fhelr  bond  the  terms  and  conditions 
upon  which  they  shall  be  bound,  and  to 
stand  upon  those  terms  and  conditions. — 
County  of  San  Luis  Obispo  v.  Royal,  175 
Cal.    84,    165    Pac.    1. 
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2.  Statutory  bonds. — ^There  is  no  liabil- 
ity on  bail-bond  not  required  or  authorized 
by  statute,  as  where  defendant  was  ad- 
iudg^ed  to  pay  fine  or  suffer  Imprisonment, 
and  bond  was  given  for  payment  of  fine 
alone  as  money  judgrment. — People  ▼. 
Cabannes,  20  Cal.  525,  528;  Lambert  t. 
Haskell,  80  Cal.  611.  620,  22  Pac.  327;  Es- 
tate of  Kennedy,  129  Cal.  884,  888,  62  Pac. 
64. 

Ball-bond  taken  without  avthorlty*  or 
vrhea  vnavtliorlsed  by  atatate^  see  note 
14   Am.  Dec.   103,   104. 


3.  Void  aadertaklns  on  appeal. — Where 
undertakinff  on  appeal  from  judgment  of 
conviction  of  misdemeanor,  imposing  a  fine 
and  imprisonment,  provides  that  in  case 
Judgment  be  affirmed  or  modified  defendant 
will  "render  himself  to  said  Justices'  court 
iiv  execution  of  said  sentence"  of  thirty 
days'  imprisonment,  while  statute  only  re- 
quires that  he  will  surrender  himself  In 
execution  of  the  Judgment  upon  Its  being 
affirmed  or  modified,  the  undertaking  being 
more  onerous  than  this  section  requires,  is 
void. — People  v.  Barrett,  6  Cal.  App.  678, 
92   Pac.    647. 


§  1274.    WHEN  BAIL  IS  IffATTEB  OF  DISCRETION,  NOTICE  OF  APPLI- 

CATION  MUST  BE  GIVEN  TO  DISTRICT  ATTOBNET.  When  the  admission 

to  bail  is  a  matter  of  discretion,  the  court  or  officer  to  whom  the  application 

is  made  must  require  reasonable  notice  thereof  to  be  given  to  the  district 

attorney  of  the  county. 

History:    Ehxacted  February  14,  1872,  re-enactment  of  S  611  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  268. 


ARTICLE  n. 

BAIL  UPON  BEING  HELD  TO  ANSWER  BEPORB  INDICTMENT. 

$  1277.  What  magistrates  may  admit  to  bail.      §  1279.  Qualifications  of  bail. 
S  1278.  Bail,   how   put   in   and   form   of   the      S  1280.  Bail,  how  to  justify. 

undertaking.  §  1281.  On   allowance   of  bail,   defendant  to 

be  discharged. 


BAIL— WHO  MAY  GRANT. 

1.  By  whom  granted. 

2.  Excessive  bail — ^Relief  by  supreme  court. 

3.  Finality  of  order — In  proceeding  on  writ 

of  habeas  corpus. 

1.  By  wkom  vrante4. — Power  to  admit 
to  bail  ought  not  to  be  exercised  by  su- 
preme court  In  first  instance,  nor  until 
after  determination  on  merits  of  applica- 
tion for  bail  before  judgre  who  tried  the 
case  (People  v.  Perdue.  48  Cal.  562). — Peo- 
ple ▼.  January,   70  Cal.   84,   11   Pac.  826. 

2.  Kzcraiilve  ball— Relief  by  sniireme 
court. — Before    supreme    court    will    inter- 


fere with  an  order  fixing:  bail,  the  bail 
demanded  must  appear  excessive  per  se. — 
Ex  parte  Ryan,  44  Cal.  665,  668;  Ex  parte 
Duncan,  63  Cal.  410,  411;  Ex  parte  Duncan, 
54  Cal.  75,  77;  In  re  Williams,  82  Cal. 
183.    23    Pac.    118. 

3.  Finality  of  order — ^la  proceedlnira  oa 
writ  of  kabeaa  corpva  issued  by  supreme 
court,  returnable  before  district  court,  the 
measure  of  authority  of  district  Judgre  is 
same  as  would  have  been  that  of  supreme 
court  had  writ  been  returnable  before  lat- 
ter tribunal,  and  order  will  not  be  re- 
viewed.— People  ex  reL  Wright  v.  Booker, 
61  Cal.   317,  318. 


§  1277.    WHAT  MAGISTRATES  MAY  ADMIT  TO  BAIL.    When  the  de- 

fendant  has  been  held  to  answer  upon  an  examination  for  a  public  offense, 

the  admission  to  bail  may  be  by  the  magistrate  by  whom  he  is  so  held,  or  by 

any  magistrate  who  has  power  to  issue  the  writ  of  habeas  corpus. 

History:     Enacted  February  14,  1872,  re-enactment  of  8  615  Crlm}- 
nal  Practice  Act  1851,  Stats.  1851,  p.  268. 

70BM  OP  BAIL-BONl). 

1.  Approval  of  judg^e. 

2.  Appearance     before     magistrate  —  Same 

form. 

3.  Bail-bond— ::]5xcessiye  penalty  provided. 

4.  Same — Insufficient  obligation. 

5.  Common-law  obligation — !E^ilure  to  com- 

ply with  statute  and  the  order  of  the 
eourt. 


6.  Continuing  bail  g^ven  before  indictment. 

7.  Joint  bond — Excessive  penalty. 

8.  Recitals  in  bond. 

9.  Same — ^Unnecessary. 

10.  Void  bond — ^Reformation  of. 

1.  Approval  of  fiidse  need  not  be  In- 
dorsed on  bond. — People  v.  Penniman,  S7 
Cal.   271,  272. 

2.  Appcanmce     boforc     maylatrate     for 
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HOW  BAIL  PUT  IN— FORM  OF  BAIL-BOND. 
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examination,  the  form  of  bond  criven  by 
this  section  may  be  used. — San  Francisco 
▼.    Randall,    64    Cal.    40S,   410. 


S.  BftU^boBA— -BzecwilTe  peaaltr 
Tlde4« — ^A  bail-bond,  the  penalty  of  which 
is  in  excess  of  the  order  of  the  court,  is 
absolutely  void. — County  of  Merced  v. 
Shaffer,  40  Cal.  App.  163,  180  Pac.  342,  ap- 
proving doctrine  of  Roberts  ▼.  State,  34 
Kan.  151,  3  Pac.  346.  See  State  ▼.  Buffam, 
22  Vt.  267;  United  States  t.  Goldstein's 
Sureties,  1  DHL  C  G.  413,  Fed.  Cas.  No.  16, 
226. 

4.  Saate  —  ImavSclent  oblliratloii.  —  The 

sureties  on  a  bail-bond  must  bind  them- 
selves (1)  that  they  will  do  certain  thingrs, 
or  (2)  upon  default  of  that  will  pay  a 
specified  sum  of  money;  it  is  insufficient 
undertaking:  where  they  agrree  that  thetr 
principal  shall  pay. — County  of  Merced  v. 
Shaffer,  40  Cal.  App.  163,  180  Pac.  342,  fol- 
lowing doctrine  in  County  of  San  Luis 
Obispo  ▼.  Ryal,  175  Cal.  34,  166  Pac.  1. 

5.  CoBABM»ii-law  obllsatloM— Failure  to 
eomply  wltk  statute  aad  tke  order  of  tlie 
eovrt,  the  bond,  which  is  a  common -law 
obligation,  will  be  insufficient  to  bind  the 
sureties. — County  of  Merced  v.  Shaffer,  40 
Cal.  App.  163,  180  Pae.  342,  following  doc- 
trine In  San  Francisco  y.  Hartnett,  1  Cal. 
App.  662,  82  Pac.  1064.  See  Boozer  v.  City 
of  Atlanta,  18  Ga.  App.  782,  90  S.  E. 
492;  Malheur  County  ▼.  Carter,  62  Ore.  616, 
98  Pac.  489. 

A.  Comtinvlns  baU  slTen  before  Indlct- 
Bient* — If  bail  has  been  taken  before  in- 
dictment is  found,  and  is  deemed  sufficient 
security  for  defendant's  appearance,  court 
may  permit  It  to  stand,  or  may  order  him 


into  custody  for  purpose  of  procuring:  addi- 
tional bail,  or  for  his  detention  until  trial 
if  case  where  ball  ougrht  not  to  be  taken. 
—Ex  parte  Cook,   36  Cal.   107,   108. 

7.  Joint    bond  —  Exeeulve    penalty.  — 

Where  the  court  orders  that  two  defend- 
ants in  a  criminal  cause  be  admitted  to 
bail  in  the  sum  of  five  hundred  dollars 
each,  a  bond  purporting:  to  be  griven  for 
and  on  behalf  of  both  defendants  and  pro- 
viding: a  penalty  of  one  thousand  dollars 
if  the  conditions  of  the  bond  are  not  com- 
plied with,  is  insufficient  for  the  reason 
that  if  either  or  both  of  defendants  fail 
to  appear  for  trial  it  requires  the  pay- 
ment of  one  thousand  dollars,  when  the 
penalty  required  in  the  court  order  was 
five  hundred  dollars  for  each  defendant. — 
County  of  Merced  v.  Shaffer,  40  Cal.  App. 
163.   180  Pac.   342. 

8.  Recitals  In  bond. — Sureties  to  bail- 
botid  are  concluded  by  recital  therein  of 
order  admitting:  defendant  to  bail  and  of 
amount  of  bail. — :San  Francisco  v.  Randall, 
64  Cal.   408.    410. 

•.  aanie— Unneee— 1  /'. — Bond  need  not 
state  court  in  Which  defendant  shall  ap- 
pear, as  law  provides  in  what  court  he 
shall  be  tried. — People  v.  Carpenter,  7  Cal. 
402,  403. 

10.     Vol4   bond— Reformation   of   can   not 

be  had,  and  where  the  infirmity  appears 
upon  the  face  of  the  bond,  a  demurrer  to 
a  complaint  on  the  bond  asking  for  its 
reformation  and  enforcement,  is  properly 
sustained. — County  of  Merced  v.  Shaffer.  40 
Cal.  App.  163,  180  Pac.  342,  disting:uishing: 
Nelning:er  v.  State,  60  Ohio  St  394.  40  Am. 
St  Rep.   674,  34  N.  E.   633. 


§1278.    BAIL,  HOW  PITT  IN  AND  FORM  OF  THE  XTNDEBTAKINO. 

Bail  is  put  in  by  a  written  undertaking,  executed  by  two  sufficient  sureties 
(with  or  without  the  defendant,  in  the  discretion  of  the  magistrate),  and 
acknowledged  before  the  court  or  magistrate,  in  substantially  the  following 
form : 


-,  A.  D.   eighteen 
county  (or  as  the 


An  order  having  been  made  on  the  day  of  - 

[nineteen]  ,  by  A  B,  a  justice  of  the  peace  of 

case  may  be),  that  C  D  be  held  to  answer  upon  a  charge  of  (stating  briefly 

the  nature  of  the  offense),  upon  which  he  has  been  admitted  to  bail  in  the  sum 

of  dollars;  we  E  F  and  G  II   (stating  their  place  of  residence  and 

occupation),  hereby  undertake  that  the  above-named  C  D  will  appear  and 

answer  the  charge  above  mentioned,  in  whatever  court  it  may  be  prosecuted, 

and  will  at  all  times  hold  himself  amenable  to  the  orders  and  process  of  the 

court,  and  if  convicted,  will  appear  for  judgment  and  render  himself  in 

execution  thereof,  or  if  he  fails  to  perform  either  of  these  conditions,  that 

we  will  pay  to  the  people  of  the  state  of  California  the  sum  of  — -  dollars 

(inserting  the  sum  in  which  the  defendant  is  admitted  to  bail). 

History:    Enacted  February  14,  1872,  re-enactment  of  (  616  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  269. 
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§1279.  QUALIFICATIONS  OF  BAIL.  The  qualifications  of  bail  are  as 
follows : 

1.  Each  of  them  must  be  a  resident,  householder,  or  freeholder  within 
the  state;  but  the  court  or  magistrate  may  refuse  to  accept  any  person  as 
bail  who  is  not  a  resident  of  the  county  where  bail  is  offered; 

2.  They  must  each  be  worth  the  amount  specified  in  the  undertaking, 
exclusive  of  property  exempt  from  execution;  but  the  court  or  magistrate, 
on  taking  bail,  may  allow  more  than  two  sureties  to  justify  severally  in 
amounts  less  than  that  expressed  in  the  undertaking,  if  the  whole  justifi- 
cation be  equivalent  to  that  of  sufficient  bail. 

History:  Ehiacted  February  14,  1872,  founded  on  §  517  Criminal  Prac- 
tice Act  1851,  Stats.  1851,  p.  269,  as  amended  Act  May  5,  1855,  Stats. 
1855,  p.  269. 


As  to  condition*  of  bail-bonds,  rig^tm 
and  llabllltlea  of  anretlca,  see,  ante,  5  1273, 
par.    1.  ^ 

Tbe  penalty  of  the  bond  la  the  limit  of 


the  llabUltr  of  the  anretlea. — See   note   5S 
L..   R.   A.   381,   391. 

"Whether  one   ^ho  haa   been   Indentnlfled 
by  the  aecnaed  n&ay  become  ball  or  anrety* 

— See  note  14  Lb  R.  A.  78. 


§  1280.    BAIL,  HOW  TO  JUSTIFY.    The  bail  must  in  all  cases  justify  by 

affidavit  taken  before  the  magistrate,  that  they  each  possess  the  qualifications 

provided  in  the  preceding  section.     The  magistrate  may  further  examine 

the  bail  upon  oath  concerning  their  sufficiency,  in  such  manner  as  he  may 

deem  proper. 

History:    Enacted  February  14,  1872,  founded  on  88  518.  519  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  269. 


JUSTIFICATION  OF  SURETIES. 

1.  Justification  by  affidavit — Not  essential  to 

validity  of  bond. 

2.  Sureties  not  affected  by  justification. 

3.  Wbo  mav  take  justification. 

1.  Jnstiflcatlon  by  alUdarlt — Not  essen- 
tlal  to  Talldlty  of  bond. — Justification  by 
affidavit^  provided  for  in  the  above  section 
and  section  1288,  post,  forms  no  part  of  the 
contract,  and  its  absence  will  not  permit 
a  bondsman  to  escape  his  liability. — People 
V.   Lepordi,    86    Cal.   App.    60,    169    Pac.    692, 


694,  following:  Murdock  y.  Brooks,  S8  Cal. 
596.  602;  Carpenter  v.  Furrey,  128  Cal. 
665,    669,    61    Pac.    869. 

2.  Sureties  are  not  affected  by  Justifica- 
tion, as  it  forms  no  part  of  their  contract 
and  in  no  manner  affects  them. — People  y. 
Shirley,  18  Cal.  121. 

3.  Wbo  niay  take  fuatlfleation. — ^Magis- 
trate of  county  other  than  one  in  which 
warrant  was  issued  or  arrest  made  has  no 
Jurisdiction  to  admit  to  balL — ^Mansir  v. 
Superior  Court,  66  Cal.  682,  688,  4  Pac. 
627.  See  Ex  parte  Hunff  Sin,  54  Cal.  102, 
103. 


§1281.  ON  ALLOWANCE  OF  BAIL,  DEFENDANT  TO  BE  DIS- 

CHABOED.    Upon  the  allowance  of  bail  and  the  execution  of  the  undertaking, 

the  magistrate  must,  if  the  defendant  is  in  custody,  make  and  sign  an  order 

for  his  discharge,  upon  the  delivery  of  which  to  the  proper  officer  the  defendant 

must  be  discharged. 

History:     Enacted  Ferbruary  14,  1872. 


1.     Release   of   defendant— Oral   order    of 

court    for    release,    followed    by    release    of 
defendant,  is  sufficient  to  render  bond  obll- 


gratory. — San  Francisco  ▼.  Randall,  64  CaL 
408,  41L 
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ARTICLE  m. 

BAIL  UPON  AN  INDICTMENT  BEFOBE  CONVICTION. 

f  1284.  When  offense  is  not  capitaL  {  1287.  Fonn  of  undertaking. 

1 1285.  When  offense  is  capital.  {  1288.  Sections  applicable  to  bail. 

1 1286.  Bail  on  habeas  corpus.  1 1289.  Increase  or  reduction  of  bail. 

§  1284.  WHEN  OFFENSE  IS'  NOT  CAPITAL.  When  the  offense  charged 
is  not  punishable  with  death,  the  officer  serving  the  bench-warrant  must,  if 
required,  take  the  defendant  before  a  magistrate  in  the  county  in  which  it 
is  issued,  or  in  which  he  is  arrested,  for  the  purpose  of  giving  bail. 

History:  Enacted  February  14,  1872,  re-enactment  of  8  520  Criminal 
Practice  Act  1851,  State.  1851,  p.  269;  amended  April  9»  1880,  Code 
Amdte.  1880  (Pen.  C.  pt.),  p.  26. 

1.    TVho  may  admit  to  ball — Oaly  mavla-  ball. — Ex  parte  Hung  Sin,  64  Cal.  102,  103; 

trate  wko  Imraed  warrant,  or  magristrate  of  Mansir    v.    Superior    Court,    66    Cal.    682,    4 

county   where  it  was   issued,   or  of  county  Pac.   627. 
where  prisoner  was  arrested,  can  admit  to 

§  1286.  WHEN  OFFENSE  IS  CAPITAL.  If  the  offense  charged  is  pun- 
ishable with  death,  the  officer  arresting  the  defendant  must  deliver  him  into 
custody,  according  to  the  command  of  the  bench-warrant. 

History:  Enacted  February  14, 1872,  substantial  re-enactment  of  8  521 
Criminal  Practice  Act  1851,  Stats.  1851,  p.  269;  amended  April  9,  1880, 
Code  Amdts.  1880  (Pen.  C.  pt.),  p.  26. 

1.     On     habeaa    corpus     before     supreme       dollars. — Ex  parte  Strangle,  69  Cal.  416,  417. 
court,   prisoner  accused   of  murder,   admit-       See,  ante,   I  1270  and  note, 
ted  to  ball  in  the  sum  of  twelve  thousand 

§  1286.  BAIL  ON  HABEAS  CORPUS.  When  the  defendant  is  so  delivered 
into  custody  he  must  be  held  by  the  sheriff,  unless  admitted  to  bail  on 
examination  upon  a  writ  of  habeas  corpus. 

History:  Enacted  February  14,  1872,  re-enactment  of  9  622  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  269. 

§1287.  FORM  OF  UNDERTAKINO.  The  bail  must  be  put  in  by  a 
written  undertaking,  executed  by  two  sufficient  sureties  (with  or  without  the 
defendant,  in  the  discretion  of  the  court  or  magistrate),  and  acknowledged 
before  the  court  or  magistrate,  in  substantially  the  following  form: 

An  indictment  having  been  found  on  the day  of ,  A.  D.  eighteen 

[nineteen] ,  in  the  county  [superior]  court  of  the  county  of ,  charging 

A  B  with  the  crime  of (designating  it  generally),  and  he  having  been 

admitted  to  bail  in  the  sum  of dollars,  we,  C  D  and  E  P,  of (stating 

their  place  of  residence  and  occupation),  hereby  undertake  that  the  abo Ve- 
nn med  A  B  will  appear  and  answer  the  indictment  above  mentioned,  in  what- 
ever court,  it  may  be  prosecuted,  and  will  at  all  times  render  himself  amenable 
to  the  orders  and  process  of  the  court,  and,  if  convicted,  will  appear  for 
judgment  and  render  himself  in  execution  thereof;  or,  if  he  fails  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  people  of  the  state  of  Cali- 
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increase:  or  reduction  of  bail — ON    APPEAL. 
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fornia  the  sum  of 
admitted  to  bail). 


dollars  (inserting  the  sum  in  which  the  defendant  is 


Hlttory:    Enacted  February  14,  1872,  re-enactment  of  §  523  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  269,  270. 


ACKNOWLEDGMENT  OF  BAIL  BOND. 

1.  Certificate  of  acknowledgment — Effect  of. 

2.  Description  of  offense — ^** Grand  larceny." 

1.     Certlfleate  of  ackno^ledgrment— Eileet 

of. — A  certificate  of  acknowledgrment  at- 
tached to  a  bail-bond  is  simply  a  mode  of 
proof,  and  is  prima  facie  evidence  of  the 
fact  of  due  execution;  it  is  not  necessary 
to  tiie  validity  of  the  bond. — People  v. 
Leport,   86   Cal.   App.   60,   169    Pac.    692,    694. 


S.  Deaerfptlom  of  offense  ^Gnin<  lar- 
ceny" is  a  sufficient  description  of  the 
offense  with  which  the  principal  is  charg:ed, 
where  it  is  allegred  in  the  information  that 
he  stole,  took,  and  carried  away  from  the 
person  of  another. — People  v.  Leporl,  35 
Cal.  App.  60,  169  Pac.  692,  694.  See  State 
V.  Murphy,  28  Neb.  898.  48  N.  W.  629;  State 
V.  Birchim,  9  Nev.  95;  United  States  v. 
Eldredsre,  6  Utah  170.  13  Pac.  678. 


§  1288.    SECTIONS  APPUCABLE  TO  BAIL.    The  provisions  contained  in 

sections  twelve  hundred  and  seventy-nine,  twelve  hundred  and  eighty,  and 

twelve  hundred  and  eighty-one,  in  relation  to  bail  before  indictment,  apply 

to  bail  after  indictment. 

History:  EInacted  February  14,  1872,  re-enactment  of  {  524  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  270;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  450. 

§  1289.  mCBEASE  OB  BEDUCTION  OF  BAIL.  After  a  defendant  has 
been  admitted  to  bail  upon  an  indictment  or  information,  the  court  in  which 
the  charge  is  pending  may,  upon  good  cause  shown,  either  increase  or  reduce 
the  amount  of  bail.  If  the  amount  be  increased,  the  court  may  order  the 
defendant  to  be  committed  to  actual  custody,  unless  he  give  bail  in  such 
increased  amount.  If  application  be  made  by  the  defendant  for  a  reduction 
of  the  amount,  notice  of  the  application  must  be  served  upon  the  district 

attorney. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  450; 
amended  AprU  9,  1880,  Code  Amdts.  1880  (Pen.  C.  pt.),  p.  27. 

!•    Deereaslntf    and    tBcreasliiif    ball    are  be    exercised   whenever   substantial   Justice 

matters  within   the   discretion   of   the   trial  will  be  promoted  thereby. — Ex  parte  Ryan, 

court,   to   be   exercised   in   view  of   aU   the  44   Cal.    555,   657.     See   In   re   Williams,    82 

circumstances;   and   tbat  discretion   should  Cal.  188,  28  Pac.  118. 


ARTICLE  17. 

BAIL  ON  APPEAL. 

f  1201.  Why  may  admit  to  bail. 

1 1292.  Qualifieations  of  bail  and  bow  put  in,  and  condition  of  undertaking. 

§  1291.    WHO  IffAV  ADMIT  TO  BAIL.    In  the  cases  in  which  defendant 

may  be  admitted  to  bail  upon  an  appeal,  the  order  admitting  him  to  bail 

may  be  made  by  any  magistrate  having  the  power  to  issue  a  writ  of  habeas 

corpus,  or  by  the  magistrate  before  whom  the  trial  was  had. 

History:  fikiaoted  February  14,  1872,  re-enactment  of  S  525  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  270;  amended  February  25,  1878,  Code 
Amdts.  1877-8,  p.  122. 


!•  "Who  mar  admit  to  balL — Application 
for  bail  after  conviction  and  pending  the 
determination  of  an  appeal  should  be  made 
in  the  first  instance  before  the  Judgre  who 
tried     the    cause,     and     his    determination 


should  not  be  disturbed  or  igrnored  except 
in  an  instance  of  manifest  abuse. — ^ACatter 
of  Application  of  Preciado,  80  Cat  App. 
823,   158  Pac.  1068. 
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§  1292.  QUALIFICATIONS  OF  BAIL  AND  HOW  PUT  IN,  AND  OONDL 
TION  OF  UNDEBTAKINO.  The  bail  must  possess  the  qualifications,  and  must 
be  put  in,  in  all  respects,  as  provided  in  article  two  of  this  chapter,  except 
that  the  undertaking  must  be  conditioned  as  prescribed  in  section  twelve  hun- 
dred and  seventy-three,  for  undertakings  of  bail  on  appeal. 

Hiatory:    Enacted  February  14,  1872,  re-enaotmeiit  of  S  627  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  270. 

As  tm  c»B«ltfom»  •<  baU-»mi4%  mm^  rlcktv  uiA  UAbIUtt«i  91  swetlefly  0«e»  ante,   8  1273, 
par.  1*  • 


ARTICLE  V. 


DEPOSIT  INSTEAD  OP  BAIL. 


fi  1295.  Deposit,  when  and  how  made. 
1 1296.  May,  after  bail  ib  given  and  before 
forfeiture. 


S  1297.  Deposit  to  be  applied  to  pajment  of 

jud^ent  and  fine. 
1 1298.  Deposit  of  United  States  and  state 

bonds  as  bail. 


§1295.    DEPOSIT,  WHEN  AND  HOW  MADE.     The  defendant,  at  any 

time  after  an  order  admitting  him  to  bail,  instead  of  giving  bail  may  deposit 

with  the  clerk  of  the  court  in  which  he  is  held  to  answer,  the  sum  mentioned 

in  the  order,  and  upon  delivering  to  the  officer  in  whose  custody  he  is  a 

certificate  of  deposit,  he  must  be  discharged  from  custody. 

History:    Enacted  February  14,  1872,  re-enactment  of  8  628  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  270. 

1.  Ball  Ib  felony  eaae,  forfeited— -I'ay-  sixth  class  is  payable  to  county  and  not 
able  to  eoaaty. — Bail  in  felony  case,  for-  to  city. — Tulare  Co.  v.  Fenn,  —  Cal.  App. 
felted  by  a  city  recorder  of  a  city  of  the       — ,    190    Pac.    865. 

§  1296.    HAY,  AFTKB  BAIL  IS  GIVEN  AND  BEFORE  FOBFEFTUBE. 

If  the  defendant  has  given  bail,  he  may,  at  any  time  before  the  forfeiture 
of  the  undertaking,  in  like  manner  deposit  the  sum  mentioned  in  the  recog- 
nizance, and  upon  the  deposit  being  made  the  bail  is  exonerated. 

History:    Enacted  February  14,  1872,  re-enactment  ot  S  629  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  270. 

§  1297.    DEPOSIT  TO  BE  APPLIED  TO  PAYMENT  OF  JUDOHENT  AND 

FINE.    When  money  has  been  deposited,  if  it  remains  on  deposit  at  the  time 

of  a  judgment  for  the  payment  of  a  fine,  the  county  clerk  must,  under  the 

direction  of  the  court,  apply  the  money  in  satisfaction  thereof,  and  after 

satisfying  the  fine  and  costs,  must  refund  the  surplus,  if  any,  to  the  defendant. 

History:   Enacted  February  14,  1872,  re-enactment  of  8  530  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  271. 


PEOPEBTY  IX  BAIL  MONEY. 

1.  Application  of  bail  money  to  payment 
of  fine. 
2,3.  Bail  money — Property  of  defendant. 
4.  Constitutionality   of   section. 

1.  Application  of  b«ll  money  to  payment 
of  ane,  and  refundingr  of  surplus,  if  any, 
is  authorized  by  this  section. — La  Porte  v. 
WiUiams,    17    Cal.   App.    429,    120    Pac.    55. 
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9.     Ball    money — ^Property    of    defendant. 

— ^Under  the  provisions  of  the  above  sec- 
tion, money  deposited  for  ball  In  a  criminal 
action  is  regrarded  as  the  defendant's  prop- 
erty, and  the  court  is  not  required  to 
protect  the  supposed  rights  of  any  one  who 
may  have  advanced  It  for  him. — Mundell 
V.  Wells,  181  Cal.  S98.  7  L.  R.  A.  S83,  184 
Pac.    66«. 

8.     CoatpaFei  Hudson  y.  Polloe  Court,  39 
Cal.  App.   1209,  178  Pac.  172. 
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4.     CoB«tlt«tlonaUt7>     of     aectlon.  —  The  him    in   a   differenc   and   less   advanlaseous 

above  section  is  not  unconstitutional  on  the  position  than   the  surety  on  a  bail  bond.--^ 

firround  that  it  deprives  of  property,  with-  Mundell  v.  Wells,   181   Cal.  393i   7  A.  Li.   R. 

out    due    process    of    law,    the    person    who  383,   184   Pac.   666. 
advances   the   money   for   bail,    by    placing: 

§  1298.    DEPOSIT  OF  UNITED  STATES  AND  STATE  BONDS  AS  BAIL. 

In  lieu  of  a  deposit  of  money,  the  defendant  may  deposit  bonds  of  the 

United  States  or  of  the  state  of  California  of  the  face  value  of  the  cash  deposit 

required,  and  such  bonds  shall  be  treated  in  the  same  manner  as  a  deposit  of 

money  except  that  the  clerk  shall,  under  order  0/  the  court,  when  occasion 

arises  therefor,  sell  the  said  bonds  and  apply  the  proceeds  of  such  sale  in  the 

manner  that  a  deposit  of  cash  may  be  required  to  be  applied. 

History:   Enactment  approved  AprU  30, 1919,  Stats,  and  Amdta.  1919, 
p.  240. 

ARTICLE  VI. 

SUEBBNDEB  OP  THE  DEFENDANT. 

1 1300.  Surrender,  by  whom;  when,  and  how      §  1302.  On    a    surrender,    before    forfeiture, 
made.  money  deposited  to  be  refunded,  etc. 

f  1301.  By  whom,  etc.,  the  defendant  may  be 
arrested  for  the  purpose  of  a  sur- 
render. 

§  1300.    SURRENDER,  BY  WHOM;  WHEN,  AND  HOW  MADE.    At  any 

time  before  the  forfeiture  of  their  undertaking  the  bail  may  surrender  the 
defendant  in  their  exoneration,  or  he  may  surrender  himself,  to  the  officer 
to  whose  custody  he  was  committed  at  the  time  of  giving  bail,  in  the  follow- 
ing manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  delirered  to 
the  officer,  who  must  detain  the  defendant  in  his  custody  thereon  as  upon  a 
commitment,  and  by  a  certificate  in  writing  acknowledge  the  surrender; 

2.  Upon  the  undertaking  and  the  certificate  of  the  officer,  the  court  in 
which  the  action  or  appeal  is  pending  may,  upon  notice  of  five  days  to  the 
district  attorney  of  the  county,  with  a  copy  of  the  undertaking  and  certifi- 
cate, order  that  the  bail  be  exonerated,  and  on  filing  the  order  and  the 

'papers  used  on  the  application,  they  are  exonerated  accordingly. 

History:   Enacted  February  14,  1872,  founded  on  §§  531,  432  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  271. 

!•     litablUty   of   murety  ceane*  when   de-  to   custody   of   his   sureties,   however   short 
fendant   is    taken    into    custody    by    sherift  may   have    been   the    time   intervening:    be- 
under  order  of  the  court;   power   to  make  tween  the  two  orders. — ^People  v.  McReyn- 
a    subsequent    vacation    of    the    order    does  olds,   102  Cal.   SOS,   Sll,   S6  Pao.   590. 
not,  by  operation  of  law,   restore  prisoner 

§1301.    BT  WHOM,   ETC,   THE  DEFENDAITT  MAY  BE  ABBESTED 

FOB  THE  PXTBPOSE  OF  A  SUBBENDEB.    For  the  purpose  of  surrendering 

the  defendant,  the  bail,  at  any  time  before  they  are  finally  discharged,  and 

at  any  place  within  the  state,  may  themselves  arrest  him,  or  by  a  written 

authority,  indorsed  on  a  certified  copy  of  the  undertaking,  may  empower  any 

person  of  suitable  age  and  discretion  to  do  so. 

History:   Enacted  February  14,  1S72,  re-enactment  of  9  533  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  271. 
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6§  1302, 1806 


Rlarht  of  Biirctie*  on  ball-bond  to  paraao 
their  principal  Into  another  atate  for  pvr^ 
poise  of  arreatlniT  hint. — See  not«  14 
th  R.  A.   606. 


'What  will  ex<»iao  the  sarety  or  ball  from 
producing  his  principal. — See  note  89  Am. 
Dec.   216. 


§1302.  ON  A  SURRENDER,  BEFORE  FORFEITURE,  MONEY  DE- 
POSITED  TO  BE  REFUNDED,  ETC.  If  money  has  been  deposited  instead 
of  bail,  and  the  defendant,  at  any  time  before  the  forfeiture  thereof  sur- 
renders himself  to  the  officer  to  whom  the  commitment  was  directed,  in  the 
manner  provided  in  the  last  two  sections,  the  court  must  order  a  return  of 
the  deposit  to  the  defendant,  upon  producing  the  certificate  of  the  officer 
showing  the  surrender,  and  upon  a  notice  of  five  days  to  the  district  attor- 
ney, with  a  copy  of  the  certificate. 

History:    ESnacted  February  14,  1878,  re-enactment  of  8  534  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  271. 


BETURN  OP  BAIL  MONEY. 

1,2.  Bail  money — ^Not  available  for  payment 
of  fine. 
8.  Same — Essential  prerequisite  of  return. 

1.  Ball  monoT — Not  arallable  for  pay- 
ment of  lime  assessed,  where  the  money  is 
deposited  by  a  third  person  as  a  gruarantee 
that  the  defendant  shall  appear  for  trial; 
and  where  the  person  so  depositing:  olTerh 
to  surrender  the  defendant  into  the  cus- 
tody of  the  court,  and  makes  a  demand  for 
the  return  to  him  of  the  money  deposited, 
it  is  the  duty  of  the  trial  court  to  direct 
the  return  of  the  money  to  the  depositor. 


— ^Hudson  V.  Police  Court,  89  Cal.  App.  149, 
178   Pac.   172. 

Aa  to  mle  beln^  otberwiac  ^'here  atoney 
deposited  by  the  defendant  bUnself,  see, 
post,  1 1297  and  note. 


2.  Compare  I  Mundell  v.  Wells,  181  Cal. 
398,   7  A.  L.   R.   388,   184   Pac.   666. 

3.  Sante— Easentlal  prereanlalte  to  re- 
turn.— It  is  a  prerequisite  to  the  return  of 
bail  money  under  the  above  eection  that 
the  defendant  offer  to  surrender  himself  to 
the  officer  to  whom  the  commitment  is 
directed.— Mundell  v.  Wells,  181  CaL  898, 
7  A  Lu  R.   883,   184   Pac.   666. 


ARTICLE  Vn. 

PORFEITUEE  OF  THE  UNDERTAKING  OP  BAIL  OR  OF  THE  DEPOSIT  OF  MONEY. 

S  1305.  How    forfeited,    and   how    forfeiture      f  1307.  Deposit  of  money,  when  forfeited,  how 

discharged.  disposed  of. 

S  1306.  Forfeiture  to  be  enforced  by  action. 

§1305.    HOW  FORFEITED,  AND  HOW  FORFEITTTRE  DISCHARGED. 

If,  without  sufl&cient  excuse,  the  defendant  neglects  to  appear  for  arraign- 
ment or  for  trial  or  judgment,  or  upon  any  other  occasion  when  his  presence 
in  court  may  be  lawfully  required,  or  to  surrender  himself  in  execution  of 
the  judgment,  the  court  must  direct  the  fact  to  be  entered  upon  its  minutes, 
and  the  undertaking  of  bail,  or  the  money  deposited  instead  of  bail,  as  the 
case  may  be,  must  thereupon  be  declared  forfeited.  But  if  at  any  time  within 
twenty  daj's  after  such  entry  in  the  minutes,  the  defendant  or  his  bail 
appear  and  satisfactorily  excuse  his  neglect,  the  court  may  direct  the  for- 
feiture of  the  undertaking  or  the  deposit  to  be  discharged  upon  such  terms 
as  may  be  just. 

History:  Enacted  February  14,  1872,  founded  on  §§  535,  536  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  271,  272;  amended  by  Code  Commis- 
Bion,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  495,  act  held  un- 
constitutional, see  history,  §  5,  ante;  amendment  re-enacted  March  21« 
1905,  Stats,  and  Amdts.  1905,  p.  701. 

DISCHABGE  OF  BAIL.  2.  Liability  of  sureties  ceases,  when. 

1.  Breach  of  conditions — Where  demurrer  is         i.    Breacli  of  conditions— 'Where  demvr- 
interposed*  rer    in    interposed    and    arsruznent    thereof 
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continued  from  time  to  time,  bail-bond  of  of  the  court,  and  the  euhsequent  vacation 
defendant  can  not  be  forfeited  until  de-  of  the  order  doea  not  restore  the  prisoner 
murrer  has  been  disposed  of,  or  further  to  the  custody  of  his  sureties,  whose  re- 
order of  court  made. — People  v.  Morstadt.  sponslbllity  is  based  upon  their  custody  of 
101  Cal.  879,  380,  35  Pac.  1007.  the  prisoner,  and  their  rigrhts  and  powers 
%  Liability  9t  svretiea  eeaaes  wbea  de-  under  such  custody. — People  v.  MoReynolds, 
fendant  is  taken  into  custody  under  order  102  CaL  308.   311,   36   Pao.   590. 

§1306.    F0RFEITX7BE  TO  BE  ENFORCED  BT  ACTION.    If  the  forfeiture 

is  not  discharged,  as  provided  in  the  last  section,  the  district  attorney  may 

at  any  time  after  twenty  days  from  the  entry  upon  the  minutes,  as  provided 

in  the  last  section,  proceed  by  action  against  the  bail  upon  their  undertaking. 

History:  Ehiacted  February  14,  1872,  re-enactment  of  {587  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  272;  amended  by  Code  Commisalon, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1  p.  495,  act  held  un- 
constitutional, see  history,  §  5,  ante;  amendment  re-enacted  March  2X, 
1905,  Stats,  and  Amdts.  1905,  p.  702. 

1.    AetloB,  by  wkoM  broiiKkt> — ^Action  to       name  of  people  or  of  the  county. — ^People 
recover    on     forfeited     bail-bond     may    be       v.   De   Pelanconl,   68   CaL   409,   410. 
brouffbt  by  the  district  attorney,  either  in 

§  1307.    DEPOSIT  OF  MONEY,  WHEN  FORFEITED,  HOW  DISPOSED 

OF.    If.  by  reason  of  the  neglect  of  the  defendant  to  appear,  money  deposited 

instead  of  bail  is  forfeited,  and  the  forfeiture  is  not  discharged  or  remitted, 

the  clerk  with  whom  it  is  deposited  must,  at  the  end  of  thirty  days,  unless  the 

court  has  before  that  time  discharged  the  forfeiture,  pay  over  the  money 

deposited  to  the  county  treasurer. 

History:  Enacted  February  14, 1872,  substantial  re-enactment  of  8  538 
Criminal  Practice  Act  1851,  Stats.  1851,  p.  272;  amended  by  Code  Com- 
mission, Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  495,  act  held 
unconstitutional,  see  history,  §  5,  ante;  amendment  re-enacted  March 
21,  1905,  Stats,  and  Amdts.  1905,  p.  702. 


1.  B«U  IH  feloay  €•••— Forfeited  to  city  of  the  sixth  class.  Is  payable  to  the 
oomitT  and  ii«t  etty< — Ball  in  felony  case,  county  and  not  the  city. — Tulare  Co.  T. 
forfeited   in   a   city    recorder's   court   of   a      Fenn,  —  Cal.  App.  ^  190  Pac  S6ft* 


jiRTICLE  Vni. 

BECOMMITMENT  OP  THE  DEPENDANT,  APTEB  HAVING  GIVEN  BAIL  OB 

DEPOSITED  MONEY  INSTEAD  OF  BAIL. 

{1310.  Recommitment  of  defendant,  in  what  S  1314.  If  for  other  eause,   he  may  be  ad« 
cases.  mitted  to  bail. 

%  1311.  Contents  of  order.  S  1315.  Bail  in  such  case,  by  whom  taken. 

1 1312.  Defendant    may   be   arrested   in   any  $  1316.  Form  of  the  undertaking. 

county.  i  1317.  Bail  must  possess  what  qualifications, 

S  1313.  If  for  failure  to  appear  for  judgment,  and  how  put  in. 

defendant  must  be  committed. 

§1310.    BEOOMMITMENT  OF  DEFENDANT,  IN  WHAT  OASES.    The 

court  to  which  the  committing  magistrate  returns  the  depositions,  or  in  which 
an  indictment,  information,  or  appeal  is  pending,  or  to  which  a  judgment  on 
appeal  is  remitted  to  be  carried  into  effect,  may,  by  an  order  entered  upon  its 
minutes,  direct  the  arrest  of  the  defendant  and  his  commitment  to  the  officer 
to  whose  custody  he  was  committed  at  the  time  of  giving  bail,  and  his  deten- 
tion until  legally  discharged,  in  the  following  cases : 
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1.  When,  by  reason  of  his  failure  to  appear,  he  has  incurred  a  forfeiture  of 
his  bail,  or  of  money  deposited  instead  thereof. 

2.  When  it  satisfactorily  appears  to  the  court  that  his  bail,  or  either  of  them, 
are  dead  or  insufficient,  or  have  removed  from  the  state. 

3.  Upon  an  indictment  being  found  or  information  filed  in  the  cases  provided 
in  section  nine  hundred  and  eighty-five. 

History:  Enacted  February  14,  1872,  substantial  re-enactment  of  §  539 
Criminal  Practice  Act  1851,  Stats.  1851,  p.  272;  amended  AprU  9,  1880, 
Code  Amdts.  1880  (Pen.  C.  pt.),  p.  27. 

§1311.  CONTENTS  OF  ORDER.  The  order  for  the  commitment  of  the 
defendant  must  recite  generally  the  facts  upon  which  it  is  founded,  and  direct 
that  the  defendant  be  arrested  by  any  sheriff,  constable,  marshal,  or  policeman 
in  this  state,  and  committed  to  the  officer  in  whose  custody  he  was  at  the  time 
he  was  admitted  to  bail,  to  be  detained  until  legally  discharged. 

History:  Enacted  February  14,  1872,  re-enactment  of  8  640  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  272. 

§1312.    DEFENDANT  MAY  BE  ARRESTED  IN  ANT  COUNTY.    The 

defendant  may  be  arrested  pursuant  to  the  order,  upon  a  certified  copy  thereof, 
in  any  county,  in  the  same  manner  as  upon  a  warrent  of  arrest,  except  that 
when  arrested  in  another  county  the  order  need  not  be  indorsed  by  a  magis- 
trate of  that  county. 

History:  Enacted  February  14,  1872,  re-enactment  of  8  641  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  272. 

§1318.  IF  FOR  FAILURE  TO  APPEAR  FOR  JUDGMENT,  DEFEND- 
ANT  HUST  BE  OOMBIITTED.  If  the  order  recites,  as  the  ground  upon  which 
it  is  made,  the  failure  of  the  defendant  to  appear  for  judgment  upon  convic- 
tion, the  defendant  must  be  committed  according  to,  the  requirement  of  the 
order. 

History:  Enacted  February  14,  1872.  re-enactment  of  8  542  Criminal 
Practice  Act  1851,  Stats.  1861,  p.  272. 

§1314.    IF  FOR  OTHER  CAUSE,  HE  HAT  BE  ADMITTED  TO  BAIL. 

tt  the  order  be  made  for  any  other  cause,  and  the  oflfense  is  bailable,  the  court 
nay  fix  the  amount  of  bail,  and  may  cause  a  direction  to  be  inserted  in  the 
>rder  that  the  defendant  be  admitted  to  bail  in  the  sum  fixed,  which  must  be 
^ecified  in  the  order. 

History:  Enacted  February  14,  1872,  re-enactment  of  (•543  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  272,  273. 

§  1816.  BAIL  IN  SUCH  CASE,  BY  WHOM  TAKEN.  When  the  defendant 
is  admitted  to  bail,  the  bail  may  be  taken  by  any  magistrate  in  the  county, 
having  authority  in  a  similar  case  to  admit  to  bail,  upon  the  holding  of  the 
defendant  to  answer  before  an  indictment,  or  by  any  other  magistrate  design 
nated  by  the  court. 

History:  Enacted  February  14,  1872,  re-enactment  ot  8  644  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  273. 
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§  1316.  FORM  OF  THE  UNDERTAKING.  When  bail  is  taken  upon  the 
recommitment  of  the  defendant,  the  undertaking  must  be  in  substantially 
the  following  form : 

An  order  having  been  made  on  the day  of ,  A.  D.  eighteen  [nine- 
teen]   ,  by  the  court  (naming  it),  that  A.  B.  be  admitted  to  bail  in  the 

sum  of dollars,  in  an  action  pending  in  that  court  against  him  in  behalf 

of  the  people  of  the  state  of  California,  upon  an  (information,  presentment, 
indictment,  or  appeal,  as  the  case  may  be),  we,  C  D  and  E  F,  of  (stating  their 
places  of  residence  and  occupation),  hereby  undertake  that  the  above-named 
A  B  will  appear  in  that  or  any  other  court  in  which  his  appearance  may  be 
lawfully  required  upon  that  (information,  presentment,  indictment,  or  appeal, 
as  the  case  may  be),  and  will  at  all  times  render  himself  amenable  to  its  orders 
and  process,  and  appear  for  judgment  and  surrender  himself  in  execution 
thereof;  or  if  he  fails  to  perform  either  of  these  conditions,  that  we  will  pay 

to  the  people  of  the  state  of  California  the  sum  of dollars  (insert  the  sum 

in  which  the  defendant  is  admitted  to  bail). 

History:    Enacted  February  14,  1872,  re-enactment  of  §546  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  273. 

§1317.    BAIL  MUST  POSSESS  WHAT  QUALIFICATIONS,  AND  HOW 

PUT  IN.    The  bail  must  possess  the  qualifications,  and  must  be  put  in,  in  all 

respects,  in  the  manner  prescribed  in  article  two  of  this  chapter. 

History:    Enacted  February  14,  1872,  re-enactment  of  $546  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  273. 
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CHAPTER  n. 

WHO  MAT  BE  WITNESSES  IN  CRIMINAL  ACTIONS. 

§  1321.  Who  are  competent  witnesses.  S  1323.  Defendant. 

S  1322.  When  husband  and  wife  are  competent      §  1324.  Witness   not    to   be   prosecuted   upon 
witnesses.  i  testimony  of  himself.    [Bepealed.] 

§  1321.  WHO  ABE  COBIPETENT  WITNESSES.  The  rules  for  determin- 
ing the  competency  of  witnesses  in  civil  actions  are  applicable  also  to  criminal 
actions  and  proceedings,  except  as  otherwise  provided  in  this  code. 

History:     Enacted  February  14,  1872. 
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WITNESSES  IN  CRIMINAL  CASES. 

I.  Competency  of  Witnesses. 
II.  Examination  of  Witnesses. 

I.  Competency  of  Witnesses. 
1-  3.  Accused  as  witriess. 

4.  All   persons,   with    certain    exceptions, 
may  be  witnesses. 

5.  Same — Codes  are  declaratory  of  com- 
mon law. 

6.  Same — Rules  in  civil  actions. 

7.  Same  —  Rules   in   civil   and   criminal 
cases  are  alike. 

8.  Children  as  witnesses — Competency  of, 
how  determined. 

9.  Same — Construction    of    section    1880, 
Code  of  Civil  Procedure. 
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10.  Same — ^Discretion  of  court — Review. 

11.  Same — Examination  as  to  competency 

— What  proper. 

12.  Same — Explanation  of  oath  by  jud^e 

renders  witness  competent,  when. 

13.  Same — Incapacity  is  immaterial,  when. 

14.  Same — Question  for  court  —  Presump- 

tion. 

15.  Same— Re-examination  by  jud^e.  when 

unnecessary. 

16.  Competency  of  witnesses — Attacking. 

17.  Same   —   Mode    where     two     distinct 

grounds  exist. 

18.  Same — No    testimony    required    until 

witness  is  called  by  objecting  party. 

19.  Same — Two  modes  of  determining. 


\ 


\ 
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20.  Examination  on  voir  dire — Conclusive- 

ness of  answer. 

21.  Experts — Competency  of  evidence. 

22.  Same — ^Experience  and  skill. 

23.  Grand  juror — Can  not  be  compelled  to 

answer  as  to  how  he  voted. 

24.  Same — May  be  questioned  as  to  who 

were  examined. 

25.  Incompetency  of  attorney. 

26.  Same — ^Proper   exclusion   of   his   testi- 

mony. 

27.  Same — When  not  privileged. 

28.  Juror  as  witness. 

29.  Nationality  or  color. 

30.  Party  to  action. 

31.  Physician  or  surgeon. 

32.  Same — Construction  of  code  provisions. 

33.  Same — Incompetency  of,  is  limited  to 

civil  actions. 

34.  Prosecuting  attorney. 

35.  Beligious  sentiments  —  Abrogation   of 

common-law  rule. 

36.  Same — ^Do   not  render  witness  incom- 

petent. 

37.  Same  —  Matter    of    competency,    how 

left. 
88.  Same — Provision   of   constitution. 

39.  Statement  of  opinion. 

40.  Witness  not  under  oath. 

41.  Witness   whose   name  is   not  indorsed 

on  indictment. 

n.  Examination  of  Witnesses. 

42.  Discretion   of   court  to  allow  leading 

questions. 

43.  Ex-convict  is  not  necessarily  to  be  dis- 

believed. 

44.  Impeachment  of  witnesses,  in  general 

— Bad  character  for  chastity. 

45.  Same— By  evidence  of  particular  acts. 

46.  Same — Conspiracy  can  not  be  proved 

to  affect  credibility. 

47.  Same — Conviction  of  felony. 

48.  Same — Conviction  of  misdemeanor. 

49.  Same — Conviction  of  several   felonies. 

50.  Same — Criterion   as   to   character   and 

conduct. 

51.  Same — How    questions    are    to    be    re- 

stricted. 

52.  Same — Improper  questions — Belief  un- 

der oath. 

53.  Same — Limiting   number   of   witnesses 

as  to  credibility. 

54.  Same — Proof  of  previous  conviction- 

Oral  testimony  inadmissible. 

55.  Same— Reputation  for  pi^ace  and  quiet 

— Proper  cross-examination. 

56.  Same  —  Truth    and    veracity  —  Proper 

question — Belief  under  oath. 

57.  Same— When    party    asking    question 

can  not  contradict  answer. 
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58.  Impeachment  of  witnesses  —  Specific 
matters — Contradictory  statements. 

59.  Same — Consistent  statements. 

60.  Same — Evidence  of  what  declarations 
is  admissible. 

61.  Same — Identity — Opinion  as  to. 

62.  Same — Laying  foundation  for  proof 
of  contradictory  statements. 

63.  Same — Qualification   of   rule. 

64.  Same — Questions  as  to  time,  place,  and 
person. 

65.  Same — Statement  in  foreign  language. 

66.  Same — What  will  not  support  witness. 

67.  Improper  questions. 

68.  Interpretera — ^Discretion  of  court  in 
appointing. 

69.  Same — Duty  of — Instruction  of  court. 

70.  Same — When  not  disqualified. 

71.  Notes  of  testimony  given  by  deceased 
witness — May  be  read,  when. 

72.  Party  calling  witness — ^Bound  by  his 
answers. 

73.  Privilege  of  declining  to  answer — Con- 
sent to  testify — Must  answer  all 
questions,  when. 

74.  Same — Construction  of  constitution. 

75.  Same — Disclosure  of  part  of  transac- 
tion —  Cros»-examijiation  —  Witness 
must  answer. 

76.  Same — Distinction — Answer  subjecting 
witness   to   disgrace. 

77.  Same — Exceptions — Fact  in  issue. 

78.  Same  —  Evidence  is  not  privileged, 
when. 

79.  Same — Exists  in  two  cases,  but  on  dif- 
ferent grounds. 

80.  Same — Ground  of  privilege. 

81.  Same  —  Is  that  of  witness,  not  of 
party. 

82,83.  Same — Misfortune   of   witness'   situa- 
tion. 

84.  Same  —  Offender  against  Purity  of 
Election  Law. 

85.  Same — Provision  of  constitution. 

86.  Same — When  one  has  been  made  wit- 
ness against  himself. 

87.  Becalling  of  witnesses  for  further  ex- 
amination. 

88.  Re-examination — Denial  of  further  in- 
terrogatories— No  abuse  of  discre- 
tion. 

89.  Refusal  to  be  sworn — Right  of  witness. 

90.  Same — What  is  no  answer  to. 

91.  Rule  as  to  admissibility  of  declara- 
tions. 

92.  Rules  as  to  cross-examination — Bad 
practice  of  district  attorneys. 

93.  Same — Biased  and  reluctant  witnesses. 

94.  Same — Collateral  and  irrelevant  facts 
— Contradiction. 

95.  Same — Collateral  and  irrelevant  facts 
— Contradiction — ^Rules  do  not  ap- 
ply, when. 
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96.  Same — Confined   to   facts  testified  to 

on  direct  examination. 

97.  Same — Court's   discretion. 

98.  Same — Credibility  of  witness  may  be 

attacked. 

99.  Same— Fraternal  relationship. 

100.  Same — How  to  be  confined. 

101.  Same — Ill-feeling  toward  defendant. 

102.  Same — Motive  of  prosecuting  witness. 

103.  Same — Proper  in  divorce  suit. 

104.  Same — Question  as  to  prior  conviction 

of  felony. 

105.  Same  —  Question   calling    for  opinion 

as  to  guilt. 

106.  Same — Restricting  cross-examination — 

Conversations  regarding  testimony. 

107.  Same — ^Reasonable   bounds — Power   of 

court. 

108.  Same — ^What    interrogatories    are    not 

allowed. 

109.  Same — What    questions    are    proper — 

Turning  state's  evidence. 

110.  Similarity  of  general  rules  of  evidence 

in  civil  and  criminal  cases. 

'    111.  What  is  proper  rebuttal  for  people. 

112.  Witness    before    grand    jury  —  Must 

answer  questions. 

113.  Witness  may  refresh  his  memory  from 

memoranda. 

Accomplice*   corroboratlw   each   otber. — 

See,  ante,  fi  1111  and  note,  and  note  71  Am. 
Dec.  677. 

AdmlmilblUty  of  evidence  of  IsMine  wit- 
neon. — See   note   28   Am.   St.   Rep.   942-944. 

All  peroono  capable  of  perception*  and 
eonkmnnlcatlon     may     be     ^wltneuea.  —  See 

Kerr's  Cyc.  Code  Civ.  Proc.   (2d  ed.).  S  1879 
and  note. 

Aa    to    eompelllns    attendance    of     ifvlt- 

ne»«efi,  see,   post.    SI  1326-1383   and   notes. 

Ao  to  facta  which  may  be  proved  on 
trtal.  see  Kerr's  Cyc.  Code  Civ.  Proc.  (2d 
ed.),   I  1870  and  note. 

Aa  to  peroona  who  can  mot  tcatify,  see 
Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.),  S  1880 
and  note. 

Oo- defendant  aa  wltneaa  for  people. — See, 
ante,   S  1099. 

Competency  of  Jndare  wiu  wltneaa  In  caae 
on  trial  before  him. — See  note  31  L.  R.  A. 
466,   466. 

Conviction  on  teatlmony  of  an  aceontpUce. 
— See,    ante,    8  1111    and   note. 

Corroboration  of  teotlmony  of  accom- 
plice.— See,    ante,    |  1111    and    note. 

Deaf  and  dumb  peraona  aa  witneaaea.— 
See   note   24   L..   R.   A.   126.   128. 

Defendant  aa  wltneaa,  nesrleet  or  refnaal 
not  to  prejudice. — See,  post,  §1323  and 
note. 

DlacharylniT  defendant  that  he  may  be 
a  wltneaa.— See,  ante,  81 1099-1101  and 
notes. 


Effect  of  Inaanlty  on  contpetency  of  wlf- 

paaea. — See  note  37  L.  R.  A.  423. 


Evidence  of  abaent  ^wltneaa,  w^hen  admla- 
alble  In  criminal  trial* — See  note  61  Am. 
St.    Rep.    886-892. 

Evidence  of  aceontpllce. — See,  ante,  |  1111 
and  note,  and  note   71  Am.  Dec.  671-678. 

Exanftlnatlon    of    ifvitneaaea    eondltionally. 

— See,    post,    S9  1335-1346   and   notes. 

Examination  of  witneaaea  on  ririnmlnratirni 

— See,  post,  SS  1349-1362  and  notes. 

Exemption  from  aelf-crlmination,  efleet 
of  atatute  prohibltinir  ■■e  ot  teatlBU»nT 
asalnat  wltneaa. — See  notes  14  L.  R.  A. 
407  and  26  L.  R.  A.  418. 

General  rulea  for  examination  of  wit- 
neaaea.— See  Kerr's  Cyc.  Code  Civ.  Proc 
(2d    ed.),    S8  2042-2054. 

Huaband  or  ivife  aa  ifvitneaa.— See*  post, 
S  1322  and  note. 

Judffe  hlmaelf  or  any  Juror  may  bo  called 
aa  witneaa  by  either  party. — See  Kerr's  Cyc. 
Code  Civ.  Proc.    (2d  ed.),   fi  1888. 

Peraona  who  ean  not  teatify. — See  Kerr's 
Cyc.  Code  Civ.  Proc.  (2d  ed.),  I9  1880,  1881 
and  notes. 

Power  of  court  to  call  and  examine  wl^ 
neaa. — See  note  67  L.  R.  A.  876-885. 

l*rlvlleve  of  vrltnea*  f^m  aervlce  of  civil 
proceaa. — See   note    88   Am.   Rep.   717-7S2. 

Pri^'ilese  of  wltneaa  of  refnalnir  to 
anawer  any  queatlon  that  will  criminate 
himaelf,^-See  notes  21  Am.  Dec.  66-62;  75 
Am.  St.  Rep.  818-347. 

Rlshta'    and     dutica     of     witneaaea. — Seo 

Kerr's  Cyc.  Code  Civ.  Proc  (2d  ed.),  ffi  2064- 
2070  and  notes. 

Rulea  of  cTldenec  in  civil  caaco  aru 
applicable  to  crinUnal  caac*. — See,  ante, 
1 1102  and  note. 

^  Section*  of  Code  of  Civil  Proeeduxo  rela- 
tive   to    con&peteney    of    ivltneaaea.  -»  Sea 

Kerr's  Cyc.  Code  Civ.  Proe.  (2d  ed.),  8fi  1878- 
1881  and  notes. 

That  all  aueatioua  of  law  are  addreoacd 
to  court,  see  Kerr's  Cyc.  Code  Civ.  Proc 
(2d  ed.),   9  2102  and  note. 

That  it  i*  proper  to  tranafer  a  cauao 
Yvhen  Juetice  before  whoat  it  i*  pendiuir  i* 
a  witnea*,  see  Kerr's  Cyc.  Code  Civ.  Proc. 
(2d   ed.),    8  833   and   note. 

Who    are    competent    to    be    witneoae*.-^ 

See   Kerr's  Cyc.  Code   Civ.   Proc.    (2d   ed.), 
8  1879  and  note. 

Wltnea*  defined. — See  Kerr's  Cyc  Code 
Civ.   Proc,    8  1878   and  note. 

Witneaaea  are  preauated  to  apeak  the 
truth. — See  Kerr's  Cyc.  Code  Civ.  Proo.  (2d 
ed.),   8  1847  and  note. 

Witneaaea,  impeachment  of. — Sea  note  78 
Am.   Dec.   762-777. 

Witneaaea,  in  general. — See  Kerr's  Cyc 
Code  Civ.  Proc.  (2d  ad.),  88  1878-1884  and 
notes. 
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L     CX>MPBTBNCT  OF  WITNESSES. 

1.  Aecvaed  a»  wltneas. — ^Whlle,  under 
section  18  of  article  I  of  the  constitution, 
no  person  can  be  compelled  to  dlvulgre  to 
another  facts  to  be  used  as  a  basis  for 
testimony  on  his  trial  in  a  criminal  case, 
there  is  nothine:  in  said  provision  which 
prohibits  such  person  from  furnishing:  evi- 
dence agrainst  himself  if  he  so  chooses. — 
People  V.  Bundy»  168  Cal.  777,  146  Pac.  687. 

2.  Where  the  accused  testifies  in  his 
own  behalf,  the  waiver  of  the  privilecre  of 
silence  is  complete  so  as  to  place  him  in 
the  possession  of  any  other  witness  in  the 
case,  and  his  failure  to  testify  concerning: 
incriminating:  facts  or  circumstances  may 
properly  be  commented  upon  by  the  pros- 
ecution and  considered  by  the  Jury. — ^Dig:g:8 
V.  United  States,  220  Fed.   646. 

8.  It  is  not  prejudicial  error  to  refuse 
to  instruct  the  Jury  that  it  was  legritimat«i 
and  proper  for  a  defendant  to  be  sworn 
as  a  witness  and  that  he  was  a  competent 
witness  in  his  own  behalf,  where  they  are 
grenerally  instructed  as  to  the  law  in  deter- 
mining: the  effect  to  be  ffiven  to  the  tes- 
timony of  witnesses. — People  v.  Dyer,  26 
Gal.    App.    429,    147    Pac.    217. 

4.  AU  peraonsy  yfwith  certain  exceptions, 
may  be  witmessca.  —  All  persons,  without 
exception,  otherwise  than  is  specified  in 
Code  of  Civil  Procedure,  may  be  witnesses. 
— People  V.  West,  106  Cal.  89,  83,  89  Pac. 
207. 

See  Kerr's  Cyc.  Code  Civ.  Proa  (2d  ed.), 
|§  1880,    1881   and   notes. 

Peraona  ivho  cam  not  testlty. — See  Kerr's 
Cyc.  Code  Civ.  Proc.  (2d  ed.),  99  1880,  1881 
and  notes. 

Witness  defined. — See  Kerr's  Cyc.  Code 
Civ.    Proc.    (2d    ed.),    1 1878    and    note. 

5.  Same— Code*  are  declaratory  of  cont- 
mon  law. — On  subject  of  competency  of 
witnesses,  as  on  nearly  every  other  subject 
to  which  codes  relate,  the  codes  are  simply 
declaratory  of  what  law  would  be  if  there 
were  no  codes. — People  v.  Langrtree,  64  G^l. 
256.   269,   30  Pac.   813. 

6.  Same — ^Rules  In  civil  actions. — ^Rules 
for  determining:  competency  of  witnesses 
in  civil  actions  are  prescribed  by  Code  of 
Civil  Procedure. — Ex  parte  Stlce,  70  Cal. 
61,  64,  11  Pac.  469;  People  v.  West,  106 
Cal.    89,    92,    39   Pac.    207. 

See  Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.), 
89 1879-1881    and    notes. 

Rules  of  evidence  In  civil  caaea  are  ap- 
plicable to  criminal  caaeS. — See,  ante,  9  1102 
and  note. 

7.  Same— Rvlea  In  civil  and  criminal 
eaae*  are  alllce. — Rule  as  to  competency  of 
witnesses  in  civil  actions  is,  that  all  per- 
sons, without  exception,  otherwise  than  Is 
specified  in  Code  of  Civil  Procedure,  sec* 
tlons  1880,  1881,  may  be  witnesses  (People 
V.  West,  106  Cal.  89,  93,  87  Pac.  207),  and 
rules  for  determiningr  competency  of  wit- 
nesses in  civil  actions  are  applicable  also 


to  criminal  actions  and  proceedings,  except 
as    otherwise    provided    In    this    code. 

Rnlea  of  evidence  in  dvll  caaea  are  ap- 
plicable to  criminal  eaaes. — See,  ante,  9  1102 
and  note. 

8.  Children  »m  "vrltneaaea  —  Competency 
of,  ho^v  determined. — There  is  no  precise 
ag:e  within  which  children  are  excluded 
from  testifying:.  Their  competency  is  to 
be  determined,  not  by  their  a^e,  but  by 
degree  of  their  understanding:  and  knowl- 
edgre.  It  Is  essential  that  they  shall  possess 
suflicient  intelligrence  to  receive  Just  im- 
pressions of  facts  respecting:  which  they 
are  examined,  suflicient  capacity  to  relate 
them  correctly,  and  suflicient  instruction  to 
appreciate  nature  of  oblig:ation  of  oath. — 
People  V.  Bernal,  10  Cal.  66,  67. 

Competency  of  children  aa  v  ItneaacM.-^ 
See  note  19  Ia  R.  A.  606-610. 

9.  Sam.e— Conatmctlon  of  aectlon  1880, 
Code  of  Civil  Procednre.  —  The  provislonr 
Code  of  Civil  Procedure,  section  1880,  de- 
claring: that  "children"  under  ten  years  of 
ag:e  who  appear  incapable  of  receivingr  Just 
impression  of  facts  respecting  which  they 
are  examined,  or  of  relating:  them  truly, 
can  not  be  witnesses,  implies  that  it  must 
appear  to  trial  Judg:e  that  child  fa  incom- 
petent for  reasons  theroin  named,  and,  of 
necessity,  requires  his  capacity  to  receive 
impression  of  facts,  and  of  relating:  them 
truly,  to  be  determined  by  trial  Judg:e. 
Burden  is  upon  person  who  objects  to 
child  being:  witness,  to  show  such  person 
Incapable,  and  determination  of  Judg:e  upon 
such  objection  or  examination  of  child  is 
not  matter  for  review,  any  more  than  is 
his  ruling:  upon  capacity  of  an  adult  who 
may  be  offered  as  witness.  Pact  that  tes- 
timony of  child  dlflTers  from  that  of  other 
witnesses  is  not  even  prima  facie  evidence 
of  his  incapacity. — People  v.  Craig:,  111  Cal. 
460,    469,    44    Pac.    186. 

10.  Same— Discretion    of    fHturt-— Review. 

— Where  young  girl  is  prosecuting:  witness, 
admission  of  her  testimony,  ag:ainst  objec- 
tion for  want  of  sufficient  ag:e,  is  discre- 
tionary with  court,  and  if  there  is  not 
enoug:h  to  indicate  any  abuse  of  discretion, 
court's  action  will  not  be  reviewed. — People 
V.  Baldwin,  117  Cal. '244,  260.  49  Pac  186; 
People  V.  Bradford.  1  Cal.  App.  41,  43. 
81  Pac.  712;  People  v.  Collins,  5  Cal.  App. 
664,    91    Pac.    168,    169. 

11.  Sante  —  Examination  aa  to  compe- 
tency — What  proper. — Defendant  in  crim- 
inal case  is  entitled  to  have  question  of 
competency  of  presumably  incompetent 
witness,  such  as  child  of  nine  years  of 
age.  heard  and  determined  in  his  pres- 
ence, and  on  his  trial  before  court  and 
Jury;  but  where  examination  of  witness 
as  to  his  competency  was  twice  had  in 
presence  of  defendant,  as  prescribed  by 
law,  once  at  preliminary  examination,  and 
again  at  close  of  testimony,  fact  that  one 
examination  was  had  after  close  of  wit- 
ness' testimony  is  not  prejudicial  to  defend- 
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ant's   right. — People  v.   Welsh,    63   Cal.    167, 
168. 

12.  Same — ExplanatloB  of  oath  by  indse 
r^nd^rs  'wltneas  competent,  when. — If  young 
witness  is  produced  in  court  and  does  not 
understand  nature  of  an  oath,  and  Judge 
explains  to  him  nature  of  such  obligation, 
he  is  rendered  competent  witness,  if  oth- 
erwise competent. — Fuller  v.  Fuller,  17  Cal. 
605,   612. 

13.  Same  —  iBcapaetty  1»  Immaterial, 
iThen. — Whether  child  was  of  suflficient 
capacity  to  be  sworn  as  witness  is  imma- 
terial, where  she  was  withdrawn  from 
stand  before  she  had  testified  to  any  fact; 
and  fact  that  her  appearance  on  stand 
was  calculated  to  excite  sympathies  of  Jury 
could  not  authorize  inference  that  they 
were  thereby  influenced  to  disregard  their 
oaths  or  were  deprived  of  free  exercise 
of  their  Judgment. — People  v.  Graham,  21 
Cal.  261,  266. 

14.  Same  (loeatloa  for  coort^-Presnmp- 
tlon. — Question  of  competency  of  children 
as  witnesses  is  for  court  to  decide,  when 
they  are  offered  as  witnesses.  If  they  are 
over  fourteen  years  of  age,  presumption 
is  that  they  possess  requisite  knowledge 
and  understanding;  but  if  under  that  age, 
presumption  is  otherwise,  and  it  must  be 
removed  by  their  examination  by  court, 
under  its  direction  and  In  its  presence, 
before  they  can  be  sworn. — People  v. 
Bernal,    10   Cal.    66,    67. 

15.  Same  •—  Re-ezamlnatlon  by  Jndjcc, 
when  nnneceanary. — Where  two  trials  have 
been  had,  and  it  is  objected  that  child 
witness  is  incompetent  on  ground  of  age, 
the  Judge  on  former  trial  having  made  ex- 
amination for  purpose  of  determining  wit- 
ness' competency,  it  is  not  necessary  on 
second  trial  for  him  to  re-examine  witness 
as  to  such  questions.  It  is  only  necessary 
that  he  shall  be  satisfied  of  her  capacity. 
— People  v.  Baldwin,  117  Cal.  244,  250,  49 
Pac.    186. 

16.  Competency  of  wltneBses^Attaeklnar. 

— Where  competency  of  witness  Is  objected 
to,  and  objecting  party  resorts  to  testi- 
mony of  other  witnesses  to  prove  such 
allesred  incompetency,  .but  fails  because  his 
evidence  is  rejected  as  inadmissible,  he  may 
still  attack  competency  of  such  witness 
by  examination  on  his  voir  dire. — People 
V.   Anderson,    26  Cal.   129,   133. 

17.  Same  —  Mode  inhere  tiro  distinct 
erroundJi  exiiit. — Where  party  has  two  dis- 
tinct grounds  for  attacking  competency  of 
witness,  he  may  adopt  one  mode  of  proof 
as  to  one  ground  of  incompetency,  and 
other  mode  as  to  other  ground. — People  v. 
Anderson,    26   Cal.    129.    133. 

18.  Same-~No  tentlmony  required  antU 
witness    lir   called    by    objecting:    party. — In 

no  case  is  witness  allowed  to  testify  as  to 
his  competency,  unless  first  called  by  ob- 
jecting party. — People  v.  Anderson,  26  Cal. 
129,    133. 


19.  Same-^Tvro  atodea  of  determining.-^ 

There  are  two  modes  by  which  competency 
of  witness  may  be  determined,  and  a  party 
who  objects  to  witness  may,  of  right,  adopt 
either.  He  may  examine  witness  upon  his 
voir  dire,  or  he  may  prove  alleged  incom- 
petency by  evidence  aliunde.  —  People  v. 
Anderson,   26   Cal.   130,   132. 

20.  E«xamlnatlon  on  voir  dire  Condn- 
slveness  of  answer. — If  witness  is  examined 
on  his  voir  dire  as  to  his  competency,  party 
who  questions  him  is  concluded  by  his  tes- 
timony, and  can  not  call  other  witnesses  to 
prove  his  incompetency,  unless  witness' 
answers  leave  that  question  in  doubt. — Peo- 
ple   V.    Anderson,    26    Cal.    129,   133. 

91.     Experts— Coatpetency    of    evidence*— 

Where  it  is  part  of  case  of  prosecution  to 
prove  that  certain  writing  on  check  had 
been  removed  and  other  writing  substituted 
in  its  place,  it  is  certainly  proper  to  prove 
that  there  is  new  means  by  which  this  may 
be  accomplished:  and  it  is  not  error  to 
admit  evidence  of  person  that  there  is  fluid 
by  means  of  which  writing  may  be  re- 
moved from  paper,  where  it  Is  shown  that 
such  person  had  made  use  of  fluid  in  ques- 
tion, and  that  defendant  was  conversant 
with  its  use. — People  v.  Dole,  122  Cal.  486, 
492,  68  Am.  St.  Rep.  50.  55  Pac.  581.  See 
People  V.  Dole,  5  Cal.  Unrep.  934,  51  Pac. 
945. 


Same— -Experience  and  skill. — There 
is  no  rule  of  law  fixing  precise  amount  of 
experience  and  degree  of  skill  necessary 
to  constitute  an  expert.  All  that  is  open 
to  inquiry  and  proof  at  trial.  The  Judge 
must,  in  first  instance,  pass  upon  compe- 
tency of  witness,  and  then,  if  evidence 
admitted.  Jury  must  Judge  of  weight  and 
credit  to  be  given  testimony.  Question 
is  one  mainly  of  fact.  It  is  only  when 
there  appears  to  be  some  error  in  law  in 
determining  question  of  admissibility,  or 
when  there  is  no  competent  evidence  to 
prove  proper  qualification  of  witness,  that 
decision  of  presiding  Judge  will  be  re- 
versed.— Commonwealth  v.  Williams,  105 
Mass.   62,   68. 

As  to  opinion  of  experts,  and  'when  ad- 
missible,  see   note   53  Am.   Rep.   807-309. 

As  to  opinion  of  witness  havlns  knowl- 
edge or  skill  may  be  admissible  In  evidence, 

see    Kerr's   Cyc.    Code    Civ.    Proc.    (2d    ed.), 
9  1870   and   note. 

23.  Grand  Juror— Can  not  be  compelled 
to  answer  as  to  hojv  he  voted. — Grand 
Juror,  on  motion  to  set  aside  Indictment, 
can  not  be  required  to  answer  question 
as  to  how  he  voted  in  finding  such  indict- 
ment.— Ex  parte  Sontag,  64  Cal.  525,  528, 
4  Am.   Cr.   Rep.   523,   2  Pac.    402. 

24.  Samc^May  be  qaestloned  as  to  who 
w^ere  examined. — Grand  Juror  may  be  ques- 
tioned as  to  what  persons  were  examined 
before  grand  Jury  as  witnesses,  where 
names  of  all  witnesses  examined  before 
that  body  have  not  been  inserted  in  indlct- 
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ment    thereon. — Ex    parte    Schmidt,    71    Cal. 
212,    213,   12   Pac.    55. 

26.  Incompetency  of  attorney. — On  prin- 
ciple of  public  policy,  communications 
from  client  to  his  attorney,  especially  in 
criminal  cases,  touching:  subject-matter 
under  investigration  are  privileged;  court 
will  not  allow  attorney  to  disclose  them, 
«ven  though  he  may  be  willing:  t«  do  so. 
— People  ▼.   Atkinson.    40   Cal.    284,    285. 

An  to  attorneys  aa  wltneaae«»  see  note 
66    Am.    St.    Rep.    218-248. 

Same— Proper  exclnslon  of  hla  teatl- 

\ — In  matters  which  concern  life  or 
liberty  of  citizen,  privilegred  communica- 
tions made  by  defendant  to  his  counsel 
should  not  be  allowed  to  be  disclosed,  on 
grround  that,  owing:  to  defective  memory  of 
witness,  he  can  not  state  positively  whether 
they  were  privileg:ed  or  not.  In  such  cases 
accused  should  have  benefit  of  doubt,  and 
testimony  should  be  excluded. — People  v. 
Atkinson,   40   Cal.   284,   286. 

A  a  to  eommanleatlona  to  attorney  betas 
privileged,  when,  see  notes  37  Am.  Dec.  296, 
297;  36  Am.  Rep.  631-633. 

UfT.  Same— Ulien  not  privHegred. — ^Upon 
cross-examination  of  defendant's  wife  as 
witness  for  defendant,  it  was  proper  to  lay 
foundation  for  impeaching:  evidence  by  at- 
torney to  whom  she  stated  her  knowledg:e 
of  transaction,  while  endeavoring:,  without 
success,  to  retain  him  as  counsel  for  de- 
fendant; such  statement  is  not  a  privileg:ed 
communication. — People  v.  Heart,  1  Cal. 
App.    166,    169,    81    Pac.    1018. 

28.  Juror  aa  wltnesa.^ — Juror  is  not  dis- 
qualified to  become  witness  in  proper  case; 
but  public  policy  prohibits  juror  from  im- 
peaching his  own  verdict  by  affidavit. — 
People  V.  Doyell,  48  Cal.  85,  90. 

Tluit  mlacondvct  of  lory  may  be  proved 
by  allldavit  of  any  one  of  Jnrom,  see  Kerr's 
Cyc.  Code  Civ.  Proc.  (2d  ed.),  $  657,  subd. 
2  and  note. 

29.  Nationality  or  color. — Prior  to  adop- 
tion of  codes,  testimony  of  Mongolian  or 
Chinese  was  not  admissible  against  white 
person;  but  under  codes  which  took  effect 
January  1,  1873.  no  witness  can  be  ex- 
cluded in  any  case  on  account  of  national- 
ity or  color. — People  v.  McGuire,  45  Cal. 
56.   57. 

30.  Party  to  action. — ^There  is  nothing: 
in  Code  of  Civil  Procedure,  sections  1879, 
1880,  1881,  making:  party  to  action,  whether 
civil  or  criminal,  incompetent  as  witness. 
On  the  contrary,  it  Is  expressly  declared 
that  he  is  not  excluded  nor  rendered  incom- 
petent, except  in  special  cases  mentioned  in 
third  subdivision  of  section  1881. — Ex  parte 
Stice.    70  Cal.   51,   54,   11    Pac.   459. 

31.  Physician  or  sanreon  may  be  exam- 
ined. In  criminal  action,  as  to  information 
acquired  in  attending:  patients;  but  this 
rule  does  not  apply  In  civil  actions. — People 
V.   West,   106   Cal.    89.    94.    39    Pac.    207. 

32.  SanftC  —  Conatmctlon  of  code  pro- 
▼tolona. — The    rule    as    to    prlvileg:cd    com- 


munications between  patient  and  physician 
does  not  apply  in  criminal  cases.  Chapter 
on  "Witnesses,"  in  Code  of  Civil  Procedure, 
limits  rule  to  civil  actions  (9  1881,  subd.  4). 
and  Penal  Code,  which  expressly  observes 
rule  as  to  husband  and  wife  In  chapter 
determining  "who  may  be  witnesses  in 
criminal  actions,"  makes  no  mention  of 
physicians  and  patients.  Statutory  privi- 
leg:e  was  not  conferred  to  shield  person 
charged  with  murder  of  another,  and  it 
certainly  was  not  intended  to  be  used  as 
weapon  ag:alnst  crime.  Common-law  rule 
as  to  physicians  is  not  observed  in  either 
criminal  or  civil  cases. — People  v.  Lane,  101 
Cal.  518,  516,  36  Pac.  16;  People  v.  West, 
106  Cal.  89,   91,   39  Pac.   207. 

Physician,  when  may  and  when  may  not 
testify. — See  note  17  Am.  St.  Rep.  565-571. 

33.  Sanae-  Inconipetency  of,  Is  llaUted  to 
civil  actions. — That  provision  rendering: 
physician  incompetent  to  testify  is  express- 
ly limited  under  California  code  to  civil 
actions,  see  Code  of  Civil  Procedure,  sec- 
tion 1881,  subdivision  4. — People  v.  LAne, 
101  Cal.  513,  516,  36  Pac.  16. 

That  statnte  rendering  physician  incom- 
petent to  testify  1m  applicable  in  criminal 
cases  in  New  Yoric,  see  notes  52  Am.  Rep. 
1,   4;   17   Am.  St.   Rep.    570. 

34.  Proaeentingr  attorney  who  Is  in  situ- 
ation to  know  of  facts  tending:  to  show 
g:uilty  knowledge  on  part  of  defendant  may 
be  allowed  to  g:ive  his  testimony  In  inter- 
ests of  justice. — People  v.  Hamberg:,  84  Cal. 
468,    473,    24   Pac.    298. 

As  to  competency  of  prosecntinir  attorney 
aa  witnesMy  see  note  55  L.  R.  A.  231-234. 

35.  RellKlona  sentlnienti^-Abroiratlon  of 
common-law  mie. — In  this  state  no  person 
is  to  be  held  incompetent  as  witness  on 
account  of  his  opinions  on  matters  of  re- 
lig:Iou8  belief.  In  this  respect  common-law 
rule  has  been  abrog:ated. — People  v.  San- 
ford.   43   Cal.   29,  34. 

86.  Same-~Do  not  render  witness  In- 
competent.— Common-law  rule  relative  to 
incompetency  to  testify  as  witness  because 
of  want  of  relig:ious  sense  of  accountability 
has  been  abrog:ated  in  this  state,  and  no 
person  Is  held  incompetent  to  be  witness  on 
account  of  his  opinions  on  matters  of  re- 
lIg:Ious  belief. — People  v.  Sanford,  43  Cal. 
29,   34. 

37.  Same-^Matter  of  competency,  ho^r 
left. — Witness  is  competent  without  respect 
to  his  religrlous  sentiments  or  convictions, 
law  leaving:  this  matter  of  competency  to 
leg:al  sanctions,  or  at  least  to  considera- 
tions Independent  of  relIg:Ious  sentiments 
or  convictions. — Fuller  v.  Fuller,  17  Cal. 
605.  612. 

88.     Same— Provision  of  constitution. — No 

person  shall  be  rendered  incompetent  to  be 
witness  or  Juror  on  account  of  his  opinions 
on  matters  of  relIg:Ious  belief. — Cal.  Const. 
1S79,  art.  I.  §  4,  Henning:'s  General  Laws  (3d 
'^fl.),   p.    xxxii. 
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A/i  to  rellffloiui  belief  mm  Qualification  of 
witneooeo*  see  note  by  Irwin  Taylor,  42 
L.   R.   A.    668-568. 

88.  StotemoBt  of  opinion. — ^Witness,  even 
thougrh  not  an  expert,  who  details  conver- 
sation had  between  himself  and  another, 
may  also,  in  connection  therewith,  state 
his  opinion,  belief,  or  impression  as  to 
state  of  mind  of  such  person  as  he  seemed 
or  appeared  to  witness  at  time  of  conver- 
sation.— People  ▼.  Sanford,  43  Cal.  29,  82. 

As  to  opinion  of  non- experts*  when  ad- 
nalBBlble  in  evidence,  see  note  19  Am.  Rep. 
410-412. 

40.  T^ltncMi  not  under  oath. — ^If  no  ob- 
jection be  made  to  testimony  of  witness, 
and  testimony  Is  given  without  witness 
beins  sworn,  objection  can  not  be  made 
for  first  time  in  appellate  court. — People 
V.  Collins,  6  Cal.  App.  654,  91  Pac.  158,  159. 

41.  Witness  whose  name  is  not  indorsed 
on  indictment. — It  is  not  error  for  court  to 
permit  witness  to  be  sworn  for  prosecution, 
although  his  name  Is  not  marked  on  indict- 
ment.— People  V.  Bonney,  19  Cal.  426,  446; 
People  V.  Lopez,  26  Cal.  112,  114;  People 
V.  Jocelyn,  29  Cal.  662,  664.  See  People 
V.  Northey,  77  Cal.  618,  629,  8  Am.  Cr.  Rep. 
838.   19   Pac.    865,   20   Pac.   129. 

As  to  effect  of  failure  to  Indorse  name 
of  witness  upon  Indictment  on  the  compe- 
tency^ to  testify,  see,  ante,  fi  948  and  note. 

II.     EXAMINATION  OP  WITNESSES. 
As  to  examination  of  witnesses,  see,  ante. 
S  1102  and  note. 

42.  Discretion  of  court  to  allow  leadinir 
questions. — In  examining  witness  in  chief, 
court  has  discretion  to  allow  leadlngr  ques- 
tion to  be  put  to  him. — People  v.  Fong:  Ah 
SiniT,  70  Cal.   8,  12,  11  Pac.   828. 

43.  Ex-convict  is  not  necessarily  to  be 
disbelieved. — It  Is  not  error  to  refuse  in- 
struction that  witness  who  has  been  con- 
victed of  crime  of  burglary  and  served 
term  of  imprisonment  for  such  crime,  is 
not  entitled,  as  witness,  to  full  credit  "at 
your  hands."  It  would  have  been  error  to 
charere  Jury  that  former  conviction  neces- 
sarily and  as  matter  of  law  deprived  par- 
ticular witness  of  any  credit  presumptively 
due  to  testimony  of  witnesses. — People  v. 
McLane,   60  Cal.   412,   418. 

44.  Impeachment  of  w^itn esses.  In  gen- 
eral—Bad  character  for  chastity.  —  Testi- 
mony of  prosecutrix  can  not  be  impeached 
by  proof  of  her  notoriously  bad  character 
for  lack  of  chastity. — People  v.  Yslas,  27 
Cal.   630,   681,   683. 

48.     Same— By  evidence  of  particular  acts. 

—Witness  can  not  be  impeached  by  evidence 
of  particular  wrongful  acts. — People  v. 
O'Brien,    96   Cal.   171,   180,    81   Pac.    45. 

45.  Same— Conspiracy  can  not  be  proved 
to  affect  credibility. — ^In  criminal  case, 
where  married  women  testify  for  people, 
defendant  can  not,  for  purpose  of  affectine: 
thoir*  credibility,  introduce  evidence  to 
prove   conspiracy  between   them   and  their 


husbands  and  his  wife  faUely  to  prose- 
cute him  and  to  obtain  his  property. — ^Peo- 
ple  V.   Parton,    49   Cal.    682,   686,    687. 

47.  Same— Conviction  of  folomy. — ^District 
attorney  may  ask  witness,  on  cross-exam- 
ination, whether  he  had  been  convicted  of 
felony,  and  if  he  admits  It,  may  inquire  as 
to  name  of  particular  felony;  beyond  this. 
examin4tlon  should  not  go;  prosecution 
may  thus  show  that  same  witness  has  been 
convicted  of  more  than  one  felony. — People 
V.  Eldridse,  147  CaL  781.  786,  82  Pac  442. 
See  People  v.  Chin  Hano,  108  CaL  S97,  607, 
41  Pac.  697;  People  T.  Patnam*  129  Cal. 
258.   262,   61  Pac.   961. 

48.  Same-^Convletlom  of  ■Usdomeuior.— 

Witness  can  not  be  impeached  by  proof  of 
particular  wrongrful  acts,  not  amounting  to 
felony,  and  evidence  that  witneoB  had  been 
arrested  for  being:  drunk  was  properly  ex- 
cluded.— People  V.  Gray,  148  CaL  607,  SIC. 
83  Pac.  707.  See  People  ▼.  Silva,  121  Cal. 
668,  54  Pac.  146;  People  T.  Warren,  184 
CaL  202,  66  Pac  212;  People  T.  White,  142 
Cal.   292,   76   Pac.   828. 

49.  Same— Conviction  of  soToral  felonies. 

— Witness  for  defendant  may  be  asked  as 
to  several  different  felonies  of  which  he 
has  been  convicted,  and  which  he  admit- 
ted; he  may  be  asked  as  to  as  many  fel- 
onies as  he  has  been  convicted  of. — People 
V.  Kelly,  146  Cal.   119,  122,  79  Pac  486. 

50.  Same— -Criterion  as  to  character  and 
conduct. — In  impeachlngr  witness,  examina- 
tion should  not  be  confined  strictly  to  his 
general  character  for  truth  and  veracity,  as 
this  line  of  inquiry  would  be  too  narrow, 
but  should  extend  to  his  greneral  character 
or  general  moral  character.  True  criterion 
of  credit  of  witness  is  his  greneral  character 
and  conduct,  and  not  his  character  for 
truth  and  veracity  (con.  op.  of  Curry,  J.). 
— People  V.  Yslas,   27  CaL   630,  685. 

51.  Same  —  How  qnestlons  are  to  be 
restricted. — For  purpose  of  impeaching  tes- 
timony of  prosecutrix,  questions  must  be 
restricted  to  her  character  for  truth  and 
veracity. — People  v.  Yslas,  27  CaL  630,  631, 
684. 

62k  Same  —  Improper  qnestions  —  Belief 
under  oath. — It  is  improper  to  ask  witness, 
by  whom  another  witness  is  sougrht  to  be 
impeached,  question,  "Prom  what  you  know 
of  his  reputation,  and  what  you  know  of 
him,  would  you  believe  htm  under  oath, 
in  matter  in  which  he  is  Interested?"  Wit- 
ness can  not  base  his  belief  on  his  personal 
knowledg:e  as  distinguished  from  greneral 
reputation. — People  v.  Methvln,  53  Cal.  68, 
69. 

5S.  Sante-^Llmitlnir  number  of  wrltnessea 
as  to  credibility. — Where  defendant  at- 
tacks credibility  of  witness  for  prosecution, 
and  there  is  no  evidence  to  sustain  such 
witness,  court  may  limit  defendant  to  eigrht 
witnesses  concerning:  such  credibility. — Peo- 
ple T.  Murray,  41  Cal.   66,   67. 

64.  Same— Proof  of  yreviona  conviction 
—  Oral   testimony   inadmissible. — Opposing 
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party  may  prove  pr«Tiou8  conviction  of 
witness  for  purpose  of  disgrracing:  or  im- 
peaching: him,  but  admission  of  (9ral  testi- 
mony, when  adduced  on  cross-examination 
of  witness  sougrht  to  be  impeached,  or 
griven  by  other  witness  for  purpose  of 
proYlngr  previous  conviction,  would  be  er- 
roneous, If  objected  to  on  grround  that 
record  is  best  evidence  of  conviction. — 
People  T.  Reinhart,  89  Cal.  449. 

55.  Saate  ^  Reputation  for  peace  and 
quiet— Proper  eross-examlaatlon. — Where, 
on  cross-examination  of  witness  for  pros- 
ecution by  defendant's  counsel,  witness  had 
testified  that  greneral  reputation  of  de- 
ceased for  peace  and  quiet  in  community 
where  he  lived  was  sood,  defendant  was 
not  thereby  precluded  from  showing  by 
same  witness,  on  further  cross-examination, 
that  such  reputation  was  not  same  under 
all  circumstances,  and  that  deceased  was 
reputed  to  be  violent  and  dangerous  when 
intoxicated. — People  v.  Lamar,  148  Cal.  564, 
674,  83  Pac.  933. 

66b  Same  Tmtk  and  Teraclty— Proper 
qveatlon— Belief  under  oath. — After  witness 
has  testified  that  he  knows  greneral  repu- 
tation of  another  witness  sought  to  be 
impeached  for  truth  and  veracity.  It  is 
proper,  where  answer  is  that  such  reputa- 
tion is  bad,  to  ask  further,  whether,  from 
his  knowledge  of  such  reputation,  he  would 
believe  witness  under  oath,  but  it  is  not 
essential  to  successful  impeachment  of  wit- 
ness that  impeachlngr  witness  should  state 
that  he  would  not  believe  him  under  oath. 
— People  V.  Tyler,  35  Cal.  553,  555. 

6T*  Sanie-~l¥]ien  party  asklnir  question 
can  not  contradict  answer. — If  question  is 
put  to  witness  which  is  collateral  or  ir- 
relevant to  issue,  his  answer  can  not  be 
contradicted  by  party  who  asked  such  ques- 
tion, but  Is  conclusive  against  him. — People 
V.  McKeller,  63  Cal.  65,  66.  See  People  v. 
Chin  Mook  Sow,  51  Cal.  597,   600. 

Evidence  of  character,  when  admissible 
on  Impeachment  of  ifTltness.^ — See  note  17 
Am.  Dec.  76. 

Impeaching  character  of  one's  own  wit- 
neaa. — See  note  60  Am.  Dec.  749-752. 

Impeachment  and  corroboration  of  wtt- 
ncM. — See  note   10  L.  R.  A.   527. 

Impearhment  of  wltneno. — See  note  73  Am. 
Dec.   762-777. 

Practice,   upon    Impeaching    witness. — See 

note   78   Am.   Dec.   762-777. 

Right    to    Impeach    one*n    own    witness. — 

See  note  21  L.  R.  A.   418-423. 

That  evidence  of  particular  facts  or  par^ 
tlcnlar  transactions  Is  Inadmissible  for  the 
purpose  of  Impeaching  witness,  see  note  17 
Ahl  Dec.  77. 

That  party  can  not  directly  Impeach  ehar^ 
acter  of  hla  own  witness,  see  note  60  Am. 
Dec.  749-762. 

TVHen  and  how  party  may  Impeach  his 
own  wltuess. — See   note  15  Am.  Dec.   96-99. 


IVhen  and  how  party  may  Impeach  wit- 
ness of  adverse  party. — See  note  16  Am. 
Dec.   99,   100. 

Witnesses,  how  Impeached.  —  See  Kerr's 
Cyc.  Code  Civ.  Proo.  (2d  ed.),  9  2051  and 
note. 

68.  Intpeachment  of  witnesses,  speclflc 
matters  —  Contradictory    statements. — It    is 

never  irrelevant  to  inquire  of  witness 
whether  he  has  not  on  some  former  occa- 
sion given  different  account  of  matter,  for 
purpose  of  impeaching  his  testimony  by 
contradicting  him. — People  v.  Robles,  29 
Cal.  421. 

69.  Same  —  Consistent  statements. — Im- 
peachment of  witness,  by  showing  that  he 
has  made  contradictory  statements  in  con- 
flict with  present  testimony,  can  not  be 
met,  by  party  calling  such  witnesses,  with 
evidence  that  at  other  and  different  times 
impeached  witness  has  made  statements  in 
harmony  with  his  present  testimony;  and 
to  permit  introduction  of  such  testimony 
is  prejudicial  to  parties  against  whom  It 
was  received.  Particularly  is  this  rule  true 
where  there  is  nothing  to  show  that  wit- 
ness did  not  have  same  motive  or  interest 
to  deceive  when  he  made  confirmatory 
statement  that  he  may  have  had  when  he 
testified  to  fact. — People  v.  Turner,  1  Cal. 
App.   420,  421,   82  Pac.   397. 

■ 

00.  Same— Bvldence  of  what  declarations 
Is  admissible. — ^When  attempt  is  made  to 
impeach  witness  by  proving  former  con-, 
tradictory  statements,  evidence  that  he  has 
made  declarations  to  other  persons  is  ad- 
missible in  contradiction  of  evidence  tend- 
ing to  show  that  account  is  fabrication  of 
late  date,  where  it  may  be  shown  that  same 
account  was  given  before  its  ultimate  effect 
and  operation  (arising  from  change  of  cir- 
cumstances) could  have  been  foreseen;  and 
also  perhaps  in  other  peculiar  cases. — Peo- 
ple V.   Doyell,   48  Cal.   85,   91. 

61.  Same— Identity—- Opinion  as  to. — In- 
quiry on  cross-examination  of  witness,  who 
testified  to  description  given  by  deceased,  as 
to  his  opinion  whether  first  person  arrested 
answered  such  description  was  properly 
excluded,  as  Immaterial  and  incompetent, 
where  no  foundation  was  laid  for  impeach- 
ment of  witness  by  proof  of  any  contradic- 
tory statement. — People  v.  Gray,  148  Cal. 
507,   508.   83   Pac.  707. 

02.  Same-^Laylng  foundation  for  proof 
of  contradictory  statenuents. — Where  cred- 
Jbillty  of  witness  is  to  be  assailed  by  proof 
of  something  he  may  have  said  elsewhere, 
contradictory  of  his  testimony  as  given, 
witness  must  first  be  inquired  of  concern- 
ing it,  and  time,  place,  and  person  involved 
in  supposed  contradiction  must  be  called 
to  his  attention.  When  this  has  been  done, 
foundation  for  contradiction  of  witness  is 
said,  in  legal  parlance,  to  have  been  laid; 
and,  of  course,  when  there  has  been  an 
omission  to  do  this.  It  may  be  objected  that 
proper  foundation  has  not  been  laid. — Peo- 
ple V.  Devine,  44  CaL  452,  467. 
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63.  Same  —  Quallllcatlon  of  mle  grovern- 
ingr  Impeachment  of  credit  of  witness  by 
proof  of  contradictory  statements  elsewhere 
made  by  him  is,  that  matter  involved  In 
supposed  contradiction  must  not  of  Itself 
be  merely  collateral  in  its  character,  but 
must  be  relevant  to  issue  beln^  tried. — 
People    V.    Devine,    44    Cal.    452,    458. 

94.  Same— Qnestlonii  m»  to  time,  place, 
and  periion. — Witness  can  not  be  impeached 
by  proof  that  he  made  statements  out  of 
court  contrary  to  testimony  on  trial,  with- 
out having:  been  asked  as  to  particular 
timpi,  place,  and  person  to  whom  such  state- 
ments were  made. — People  v.  Garnett,  39 
Cal.  622,  625;  People  v.  Yee  Foo,  4  Cal. 
App.    730,    89    Pac.    450,    452. 

65.  Same  —  Statement  In  foreign  Ian- 
jlTuase. — Where  witness,  sougrht  to  be  im- 
peached by  evidence  of  contradictory 
statement  made  at  certain  time  and  place 
in  presence  of  two  witnesses,  one  of  whom 
was  a  Spanish  interpreter,  and  the  other 
one  testified  to  contradictory  statement,  it 
was  not  error  to  refuse  to  strike  out  evi- 
dence of  latter  witness  as  hearsay  because 
he  testified  on  cross-examination  that 
statement  was  in  Spanish  language,  and 
that  he  understood  Spanish,  thougrh  he  did 
not  understand  every  word  and  sentence 
of  It,  and  could  not  speak  it  connectedly, 
and  could  not  tell  connectedly  what  was 
quoted,  and  that  knowledgre  of  words 
spoken  was  derived  at  the  time  from  such 
Spanish  interpreter. — People  v.  Jailles,  146 
Cal.   801,   306,    79   Pac.   965. 

66.  Same— W^hat  vrlll  not  support  ivlt- 
ne««. — When  attempt  is  made  to  impeach 
witness  by  proving:  former  contradictory 
statements,  he  can  not  be  supported  by 
evidence  that  he  has  made  to  other  persons 
declarations  consistent  with  his  testimony. 
— People  V.  Doyell,  48  Cal.  86,  90. 

67.  Improper  Qne»tlon».  —  In  criminal 
case,  while  witness  is  being:  examined, 
counsel  for  defendant  is  not  authorized  to 
insert  in  questions  statement  as  having: 
been  made  by  witness  which  has  not  in 
tact  been  made  by  him. — People  v.  Fong: 
Ah  Sing,  70  Cal.  8,  12.   11  Pac.  323. 

68.  Interpretem— Dlacretlon  of  conrt  in 
appointing. — ^Under  section  1884  of  the  Code 
of  Civil  Procedure,  court  is  necessarily 
vested  with  discretion  in  g^ranting  or  refus- 
ing: an  application  for  an  interpreter  on 
behalf  of  defendant. — People  v.  Young,  108 
Cal.  8,  11.   41   Pac.   281. 

69.  Same— Duty  of— Inatruotlon  of  conrt.  ' 
—Interpreter's  duty  is  to  interpret  and  re- 
port to  court  every  statement  made  by 
witness.  Court  should  so  instruct  inter- 
preter, and  require  strict  compliance  with 
such  instruction. — People  v.  Wong  Ah 
Bang,    65    Cal.    305,    306.    4    Pac.    19. 

.411  to  vi'hen  interpreter  !•  to  be  »wom. 
— See  Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.), 
§  1884  and  note. 

70.  Same — When  not  diaqaallfled — One 
who  possesses  requisite  knowledge   of  lan- 


guages is  not  disqualified  from  acting  as 
interpreter  in  criminal  case  by  fact  that 
he  was  T^tness  for  prosecution. — People  v. 
Fong  Ah  Sing,  70  Cal.   8,  11,  11   Pac.  323. 

71.  Notes  of  teatlBiony-  iriven  by  de- 
ceased    wItneiMi— May     be     read,    'vrhen. — If 

person  takes  notes  of  testimony  of  witness 
on  trial,  and  such  witness  dies  before  sec- 
ond trial,  testimony  of  such  deceased  wit- 
ness may  be  proved  by  party  who  kept 
notes  of  his  testimony,  where  such  person 
swears  to  substantial  correctness  of  his 
notes.  Under  such  circumstances  it  is 
proper  to  permit  notes  to  be  read  In  evi- 
dence to  jury.  Witness  who  testifies  to 
evidence  given  by  deceased  witness  on 
former  trial  is  not  required  to  state  from 
mere  memory  precise  words  of  deceased 
witness,  as  this  would  practically  exclude 
evidence  altogether. — People  v.  Murphy,  45 
Cal.    137,   143,   145. 

72.  Party  callinfr  wltnesa— Bound  by  hl» 
ansiivers. — Party  who  calls  witness  indorses 
his  credibility  and  is  bound  by  his  answers. 
— People  V.  Anderson,  26  Cal.  129,  134. 

78.  Privlleflre  of  declining  to  anawer — 
Consent  to  testify— Must  ansn^er  all  Ques- 
tions, when. — If  witness  consents  to  testify 
at  all,  so  as  to  criminate  himself  as  well 
as  defendant,  in  matter  on  trial,  he  must 
answer  all  questions  legally  put  to  him  con- 
cerning that  matter.  He  can  not  be'  allowed 
to  state  such  facts  as  he  pleases  to  state 
and  to  withhold  other  facts;  if  he  could 
be  allowed  so  to  do,  injustice  might  be 
done  defendant,  either  by  keeping  back  tes- 
timony which  would  tend  properly  to  his- 
acquittal,  or  by  stating  facts  which  would 
so  discredit  witness  as  to  Induce  Jury 
wholly  to  disregard  his  previous  testi- 
mony.— Commonwealth  v.  Price,  76  Mass. 
(10  Gray)  472,  71  Am.  Dec.  668,  670. 

74.     Same-^Constrnctlon    of    constitution. 

— Language  of  constitution  is,  that  "no  per- 
son shall  be  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself."  He 
can  not,  then,  be  witness  "against  him- 
self," unless  his  testimony  can  be  used 
against  him  in  his  own  case. — Ex  parte 
Rowe,   7  Cal.   184,  185. 

76*  Same— Disclosure  of  part  of  transac- 
tion -—  Cross-examination  —  W^ltness  must 
answer. — If  witness  discloses  part  of  trans- 
action with  which  he  was  criminally  con» 
cerned,  without  claiming  his  privilege,  he 
must  disclose  the  whole;  where  he  has 
voluntarily  testified  in  chief  on  particular 
subject,  he  may  be  cross-examined  on  that 
subject,  even  though  his  answers  may 
criminate  or  disgrace  him. — People  v. 
Freshour,   55   Cal.    375,    376. 

70.  Same-^DIstlnctlon- Answer  snbject- 
Ins  the  witness  to  dlsirrace. — Difference 
between  the  two  classes  of  cases  In  which 
witness  is  privileged  from  answering  is 
shown  from  fact  that  when  answer  would 
tend  to  disgrace  witness,  and  question  is 
not  pertinent,  court  will  not  even  permit 
question    to   be   asked;    while   in    the    other 
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case,  question  may  be  asked,  and  witness 
must  put  himself  upon  his  privilege.  When 
question  is  properly  put  to  witness,  who 
refuses  to  answer,  his  refusal  is  eriven 
under  oath,  and  that  refusal  subjects  him, 
practically  and  morally,  to  same  disgrace 
as  if  he  had  answered. — Ex  parte  Howe, 
7    Cal.    184,   186. 

77.  Same— Exception  .—  Fact    In    l«»ne. — 

Witness  need  not  give  answers  which  will 
have  tendency  to  degrade  his  character, 
unless  it  be  to  very  fact  in  issue,  or  to 
fact  from  which  fact  in  issue  would  be 
presumed.  Witness  has  right  to  be  pro- 
tected against  irrelevant,  improper,  or  in- 
sulting questions;  and  these  provisions  of 
our  law  9.pply  alike  to  all  witnesses, 
whether  witness  be  a  Chinaman,  negro, 
one  in  most  humble  walks  of  life,  or  one 
in  high  position. — ^People  v.  Fong  Chung, 
5  Cal.  App.  687,  91  Pac.   106,  108. 

78.  Same  —  Evidence  la  not  privileged, 
iThen. — If  witness  objects  to  question  on 
ground  that  answer  would  criminate  him- 
self, he  must  allege,  in  such  circumstances, 
that  his  answer,  if  repeated  as  his  admis- 
sion on  his  own  trial,  would  tend  to  prove 
him  guilty  of  criminal  offense.  If  case  is 
so  situated  that  repetition  of  it  on  prose- 
cution against  him  is  impossible,  as  where 
It  is  forbidden  by  positive  statute.  It  seems 
that  evidence  is  not  privileged. — People  ex 
rel.  Hackley  v.  Kelly,  24  N.  Y.  75,  83. 

70.  Same-^Exlata  In  two  cases,  bat  on 
different  ground*.  —  Witness  is  privileged 
from  answering  In  two  distinct  cases,  rest- 
ing upon  entirely  different  grounds:  (1) 
When  answer  tends  to  criminal  punishment; 
and  (2)  when  answer  Is  not  to  any  matter 
pertinent  to  issue,  and  answer  would  dis- 
grace him,  as  when,  upon  cross-examina- 
tion, he  is  asked  question,  answer  to  which 
would  tend  to  destroy  his  credibility  as 
witness. — Ex  parte  Rowe,  7  Cal.   184. 

80.  Same— Ground  of  privilege. — It  is  not 

upon  ground  that  answer  would  disgrace 
witness  that  he  is  privileged  from  answer- 
ing in  case  where  his  answer  would  tend 
to  subject  him  to  criminal  punishment;  but 
solely  upon  ground  that  he  shall  not  be 
compelled  to  give  evidence  against  himself 
in  criminal  cases. — Ex  parte  Rowe,  7  Cal. 
184.  186. 

81.  Same  —  la  that  of  witness,  not  of 
party. — Privilege  of  witness  of  declining 
to  answer  questions  propounded  to  him,  on 
ground  that  answer  will  have  tendency  to 
expose  him  to  personal  liability  or  to  pun- 
ishment on  any  criminal  charge,  is  his  priv- 
ilege, and  not  that  of  party  against  whom 
he  is  called  to  testify. — Commonwealth  v. 
Shaw,  68  Mass.  (4  Cush.)  694,  60  Am.  Dec. 
813,   814. 

82.  Same— Misfortune  of  wltnesa'  situa- 
tion.— If  man  can  not  give  evidence  on  trial 
of  another  person  without  disclosing  cir- 
cumstances which  will  make  his  own  guilt 
apparent,  or  at  least  capable  of  proof, 
though  his  account  of  transactions  should 


never  be  used  as  evidence,  it  is  misfortune 
of  his  condition,  and  not  any  want  of 
humanity  in  law. — People  ex  rel.  Hackley 
V.  Kelly,   24  N.  Y.  76,  88. 

83.  Question  asked  by  defendant's 
counsel,  on  cross-examination  of  witness, 
whether,  if  he  was  a  "stool-pigeon,"  he 
would  be  In  good  graces  of  officers,  was 
properly  rejected. — People  v.  Murphy,  146 
Cal.   602,   606,    80   Pac.   709. 

84.  Same  .—  Offender  agalnat  Purity  of 
Election  Law. — Person  who  offends  against 
certain  provisions  of  Purity  of  Election 
Law  (Stats.  1893,  p.  26 — Act  1907  now  con- 
trols, see  1  Hennings'  Gen.  Laws,  (3d  ed.), 
p.  619),  which  law  compels  him  to  attend 
and  testify  against  another  such  offender, 
is  a  competent  witness  against  another 
person  so  offending,  and  may  be  compelled 
to  attend  and  testify  upon  any  trial,  hear- 
ing, or  proceeding  in  same  manner  as  any 
other  person.  But  testimony  so  given  shall 
not  be  used  in  any  prosecution  or  proceed- 
ing, civil  or  criminal,  against  person  so 
testifying;  and  he  can  not  be  protected 
from  answering  as  witness  on  ground  that 
his  answers  might  tend  to  criminate  him- 
self.— Ex  parte  Cohen,  104  Cal.  524,  528,  43 
Am.  St.  Rep.  127,  26  L.  R.  A.  423,  38  Pac. 
364. 

As  to  inrltneaaes  being  compelled  to  attend 
and  testify  in  cases  involving  purity  <.f  elec- 
tions, and  right  to  claim  constitutional 
privilege,  see  1  Hennlng's  Gen.  Laws  (3d 
ed.),  p.   623,  note  pars.  10  et  seq. 

85.  Same  —  Provision  of  constitution  is 

solely  intended  to  protect  witness  from  be- 
ing compelled  to  testify  against  himself  in 
regard  to  criminal  offense,  and  when 
answer  would  not  Involve  criminal  conse- 
quences, the  constitution  has  no  provision 
that  will  reach  case. — Ex  parte  Rowe,  7 
Cal.   184,  186. 

80.  Some— When  one  has  been  made  wit- 
ness ajcalnst  himself. — ^If  witness  be  prose- 
cuted criminally,  touching  matter  about 
which  he  has  testified  upon  trial  of  another 
person,  statute  makes  It  impossible  that 
his  testimony  given  on  that  occasion 
should  be  used  by  prosecution  on  trial. 
It  can  not  therefore  be  said  that  in  such 
criminal  case  he  has  been  made  witness 
against  himself  by  force  of  any  compulsion 
used  towards  him  to  procure,  in  another 
case,  testimony  which  can  not  possibly  be 
used  in  criminal  case  against  himself. — 
People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y. 
74,   75.    84. 

87.  Recalling  of  witness  for  further 
examination  is  matter  resting  greatly  in 
court's  discretion,  which  will  not  be  re- 
viewed unless  it  has  been  abused. — People 
V.    Keith.    50    Cal.    137,    140. 

HH.  Re-exsmlnatlon  —  Denial  of  further 
Interrogatorlem — No    abuse    of    discretion. — 

Court  does  not  abuse  its  discretion  in  re- 
fusing to  permit  witness,  on  re-examina- 
tion, to  be  further  Interrogated  on  point 
concerning  which  he  had  already  fully  tes- 
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titled. — Brumagrim  ▼.  Bradshaw,   89  CaL  24, 
88. 
88.     Refaaal  to  be  awoni^-Rlslit  of  wlt- 

neMi. — ^Wltness  has  no  rig:ht  to  refuse  to 
be  sworn,  thoufirh  he  has  rigrht  to  refuse 
to  answer  question  which  would  tend  to 
criminate  him;  each  refusal  to  be  sworn 
Is  contempt  of  court,  for  which  it  has 
Jurisdiction  to  impose  separate  punish- 
ments.— Ex  parte  Stlce,  70  Call  61,  58,  11 
Pac.   459. 

00.  Same— ^l^liat  l»  no  answer  to. — ^It  is 
no  answer  to  refusal  to  be  sworn,  that 
witness  asserted  at  time,  as  reason  for  such 
refusal,  that  his  testimony  would  have 
tendency  to  subject  him  to  punishment  for 
felony.  Such  privilege  can  not  be  urged 
by  witness  until  question  is  put  to  him 
after  being:  sworn,  answer  to  which  would 
have  tendency  to  criminate  him.  Whether 
answer  to  such  question  would  be  or  might 
be  of  such  tendency,  court  in  which  trial 
is  proceeding  must  adjudge,  and  it  can  not 
be  called  on  to  do  so  in  advance  of  ques- 
tion being  put. — Ex  parte  Stice,  70  Cal.  61, 
68.   11   Pac.  459. 

01.  Rale  as  to  admiaalblllty  of  deelam- 
tlonN. — Rule  that  declarations  of  party  at 
time  of  doing  an  act  are  admissible  as 
parts  of  res  gestae  does  not  apply  to  admit, 
as  against  third  persons,  declarations  as  to 
past  fact  having  effect  of  criminating  lat- 
ter.— People  V.  Simonds,   19  Cal.   276,   278. 

02.  Rule*  an  to  cToss-ezamlBation— Bad 
practice  of  dlntrlct  attomeyn  in  interposing 
technical  objections  to  admission  of  testi- 
mony offered  by  defendant,  or  to  question 
put  by  him  in  cross-examining  witnesses 
for  state,  is  not  to  be  commended. — ^People 
Y.    Benson.    62   Cal.   880,    382. 

08.  Sanae— Biased  and  relnctaat  wtt- 
nesaea.  —  In  cross-examination  of  adverse 
witness,  who  betrays  evident  bias  for  party 
calling  him,  or  on  examination  in  chief  of 
reluctant  witness,  called  by  party  himself, 
court  should  exercise  sound  discretion  in 
properly  relaxing  rule  so  as  to  promote 
ends  of  Justice. — Brumagim  v.  Bradshaw, 
89  Cal.  24,  88. 

04.  Same— Collateral  aad  Irrelevant  facts 
— Contradiction. — Witness  can  not  be  cross- 
examined  as  to  any  fact  which  is  collateral 
and  irrelevant  to  issue,  merely  for  purpose 
of  contradicting  him  by  other  evidence,  if 
he  should  deny  it,  thereby  discrediting  his 
testimony. — People  v.  McKeller.  63  Cal.  65, 
66.  See  People  v.  Chin  Mook  Sow,  61  Cal. 
697,    600. 

08.  Sanoie  -*  Collateral  and  Irrelevant 
facta— Contradiction— Rules  do  not  apply, 
vrhen. — ^Rules  that  witness  can  not  be  cross- 
examined  as  to  any  fact  which  is  collateral 
and  irrelevant  to  issue,  merely  for  purpose 
of  contradicting  him  by  other  evidence,  if 
he  should  deny  it,  thereby  discrediting  his 
testimony;  and  that  If  question  is  put  to 
witness  on  cross-examination,  which  is  col- 
lateral or  irrelevant  to  issue,  his  answer 
can  not  be  eontradlcted  by  party  who  asked 


him  such  question,  but  is  conclusive  against 
him, — do  not  apply  In  case  where  question 
asked  on  cross-examination  calls  for 
response  respecting  matter  which  party 
asking  question  would  have  right  to  prove 
as  independent  fact. — People  v.  Chin  Mook 
Sow,  61   CaL   697,   600. 

06.  Same— Confined  to  facta  testified  to 
on  direct  exaaalnatlon. — ^Witness  can  not  be 
cross-examined,  if  objection  Is  made,  except 
as  to  facts  and  circumstances  connected 
with  matters  testified  to  by  him  on  his 
direct  examination.  But  it  is  sometimes 
difficult  to  say  whether  given  fact  or  cir- 
cumstance is  connected  with  matter  pre- 
viously stated  by  him  in  the  sense  of  this 
rule.  If  broadest  latitude  be  given  rule, 
cross-examination  might  extend  to  whole 
case,  for  all  facts  of  case  may  be  said  to 
have  certain  connection  with  each  other. 
This  rule  is  therefore  qualified  by  an- 
other, which  is  equally  well  settled.  It 
is,  tl\at  party  who  has  not  yet  opened  his 
own  case  can  not  be  allowed  to  introduce 
it  by  cross-examination  of  witness  of  his 
adversary. — ^Thornton  v.  Hook,  86  Cal.  223, 
228. 

07.  Same  —  Court's  discretion.  —  When 
both  sides  of  case  stand  in  part  upon  com- 
mon territory,  or  are  founded  in  part  upon 
same  or  cognate  facts,  cross-examination 
must  be  left  to  court's  discretion,  and  rul- 
ing thereon  can  not  be  regarded  as  legiti- 
mate subject  for  bill  of  exceptions. — Thorn- 
ton   V.   Hook,    36  Cal.    223.   228. 

08.  Same— Credibility  of  witness  may  be 
attacked.  —  On  cross-examination,  witness 
may  be  interrogated  as  to  any  circum- 
stance which  tends  to  impeach  his  credi- 
bility, by  showing  that  he  is  biased  against 
party  conducting  cross-examination,  or  that 
he  has  Interest  in  result  to  such  adverse 
party. — People  v.  Benson,  52  Cal.  380,  382. 

00.  Samie— Fraternal  relationship. — It  Is 
permissible,  upon  cross-examination,  to 
show  fact  of  relationship,  fraternally  or 
otherwise,  existing  between  witness  and 
party  in  whose  interest  he  is  called,  as 
tending  to  affect  his  credibility. — People  v. 
Cowan.   1  Cal.  App.   411.   412.   82  Pac.   339. 

100.  Same — How  to  be  confined. — Cross- 
examination  of  witness  should  be  confined 
to  matters  which  have  already  been  elicited 
on  direct  examination. — People  v.  Miller,  33 
Cal.    99,   101. 

101.  Same— lll-feellnfr  toward  defendant. 

— Where  witness  for  state  testified,  on 
cross-examination,  as  to  his  ill-feeling  to- 
ward defendant,  the  latter  was  not  preju- 
diced by  question  asked  by  prosecution,  on 
redirect  examination,  as  to  whether  fact 
that  witness  disliked  defendant  had  col- 
ored his  testimony,  to  which  witness 
answered  In  the  afllrmatlve,  saying  that  he 
had  testified  against  defendant  "for  the 
purpose  of  squaring  up  with  him." — ^People 
V.  Zimmerman,  3  Cal.  App.  84,  84  Pac.  446, 
448. 

102.  Same— Motive  of  prosecvtinir  wit- 
nesa. — It   Is   proper   to   impeach   motives   of 
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proaeeutlniT  witness  by  proof  that  she  had 
instituted  prosecution  for  purpose  of  ex- 
torting money  from  defendant;  but  In  order 
to  lay  foundation  for  such  impeachment, 
prosecuting  witness  should  be  asked  direct- 
ly If  she  had  not  begrun  prosecution  for  that 
purpose. — People  ▼.  Dellos.  146  CaL  734.  738, 
81  Pac  831. 

108.  Same— Proper  In  divorce  »alt. — In 
dlYorce  suit  brought  by  husband  against 
his  wife,  charging  adultery  with  person 
named,  where  such  person,  on  trial  as  wit- 
ness for  defendant,  denied  any  improper 
Intimacy  with  defendant  it  is  proper  cross- 
examination  for  plalHtlflf  to  ask  witness  as 
to  conduct  of  himself  and  defendant  to- 
wards each  other  in  traveling  together,  and 
as  to  their  Intimacy,  after  suit  brought, 
for  this  might  affect  credit  of  witness,  as 
enabling  Jury  to  see  what  effect  these 
things  had,  or  might  have  had,  on  his 
evidence. — ^Fuller  v.  Fuller,  17  Cal.  605,  612. 

104.  SAme— <lvestton  »u  to  prior  convic- 
tion of  felony. — Section  2051  of  the  Code  of 
iTlvll  Procedure  allows  cross-examiner  to 
Hsk  witness  If  he  has  been  convicted  of 
felony,  and  does  not  confine  evidence  of  that 
fact,  as  was  rule  before  code,  to  record  of 
conviction,  but  by  same  section  right  to 
prove  such  fact  by  record  of  conviction  is 
continued.  The  law  authorizes  district  at- 
torney to  prove  by  record  such  conviction 
as  distinct  fact — People  v.  Chin  Mook  Sow, 
51  Cal.  697,  600. 

106.  Same— dacstlon  calUnir  for  opinion 
no  to  gvUt. — ^Where  direct  examination  of 
witness  was  confined  to  declaration  made 
by  defendant  in  witness*  presence,  question 
called  for  her  opinion  touching  guilt  of 
defendant  not  proper  cross-examination. — 
People  T.  Darr,  3  Cal.  App.  60,  84  Pac.  467, 
468. 

100.  Same  —  Restricting  croM»-examlna-> 
tlon— ConTcmations  rcgardlnir  testimony. — 
Question  of  restricting  cross-examination 
of  witness,  with  respect  to  questions  as  to 
whether  or  not  he  had  previously  talked 
with  certain  persons  about  his  testi»nony, 
is  within  discretion  of  trial  court  not  re- 
viewable upon  appeal.  In  absence  of  clear 
abuse  of  court's  discretion. — People  v.  Con- 
ness,  160  Cal.  114,  88  Pac.  821,  824. 

lOT.  Same  —  Rcn»onnblc  bonnds— Power 
of  court. — Court  has  discretion  to  confine 
cross-examination  of  witness  within  rea- 
sonable bounds,  and  may  prohibit  its  con- 
tinuance, where  it  has  already  reached 
reasonable  limits. — People  v.  Clark,  47  Cal. 
194.  201. 

108.  Same— TV^hat  Interrogatories  are  not 
aUowed. — ^A  witness  can  not  be  interro- 
gated, on  cross-examination,  about  matter 
on  which  he  has  not  testified  in  chief.— 
Aitken  v.   Mendenhall,   25   Cal.    212,   213. 


Court  may  control  mode  of  Intcnrosatlon 
of  witness.— See  Kerr's  Cyc.  Code  Civ.  Proc. 
(2d  ed.),    S  2044   and   note. 

100.     Same— What  qnestlons  arc  propcx^— 
Tnmlng  state's   evidence. — On   cross-exam- 
ination  of  person   who   is  charged  in   sep- 
arate examination  for  burglary,  for  which 
defendant  is  on  trial,  counsel  for  defendant 
may,  by  appropriate   questions,  elicit  from 
witness  whether  he  expects,  in  consequence 
of    his    becoming    witness    for    prosecution, 
to  be  favored  or  more  leniently  dealt  with 
when  his  own  case  comes  up,  and  It  is  error 
for  court  to  sustain  objections  of  prosecu- 
tion to  such  questions,  instead  of  compel- 
ling    witness     to     give     direct     answers. — 
People    V.    Langtree,    64    Cal.    256,    259,    30 
Pac.  813. 

As  to  croaa-ezamlnatlon  InTolvinir  conH-  • 
dcntlal    communication,    see    note    27    Am. 
Rep.  142. 

As  to  croaa-ezamlnatlon  Involving  crim- 
ination,  see   note   27   Am.   Rep.    140-142. 

As  to  crosa-examlnatton  of  witnesses, 
generally,  see  note  14  Am.  St  Rep.  480;  and, 
ante,   §  1102,  note. 

110.  Similarity  of  general  mles  of  evi- 
dence in  dvll  and  criminal  caaea. — Cleneral 
rules  of  evidence  when  observed,  and  re- 
laxation of  those  rules  when  permitted,  are 
ordinarily  same,  whether  particular  case 
be  criminal  or  civil  in  its  character. — Peo- 
ple V.  Murphy.  46  Cal.  137,  144. 

As  to  mles  of  evidence  in  dvll  cases  be- 
ing applicable  to  crInUnal  caaea^  see,  ante, 
§  1102  and  note. 

111.  What  la  proper  rebuttal  Ifor  people. 

— In  murder  case,  where  defendant  has  in- 
troduced testimony  tending  to  show  that 
one  of  people's  witnesses  was  suborned,  and 
had  been  paid  money  for  his  testimony, 
it  is  proper  rebuttal  for  people  to  call 
witness  to  show  good  character  for  truth 
and  veracity  of  witness  who  has  been  at- 
tacked.— People  V.  Ah  Fat  48  Cal.  61,  64. 

112.  'WItnesa  before  grand  Jury— Most 
answer  Qnestlons. — Where  grand  Jury  is 
conducting  an  examination  concerning  dis- 
position of  certain  moneys  taken  from  state 
treasury,  person,  while  before  grand  jury 
as  witness,  must  answer  questions  pro- 
pounded to  him  as  to  such  matters. — Ex 
parte   Rowe,    7   Cal.    184,    186. 

118.  Witneaa  ntay  refresh  liia  ntemory 
from  memoranda. — ^It  is  proper  to  permit 
witness,  who  overheard  statements  made  by 
defendant,  to  refresh  his  memory  by  refer- 
ring to  written  memoranda  taken  down  by 
him  soon  after  such  defendant  made  state- 
ments.— ^People  ▼.  Cotta,  49  Cal.  166,  168, 
170. 

An  to  nae  of  memoranda  while  testifying, 

see  note  36  Am.  Rep.   66,   67. 


§  1322.  HUSBAND  AND  WIFE  AS  COMPETENT  WITNESSES.  Neither 
husband  nor  wife  is  a  competent  witness  for  or  against  the  other  in  a  criminal 
action  or  proceeding  to  which  one  or  both  are  parties,  except  with  the  consent 
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of  both,  or  in  ease  of  criminal  actions  or  proceedings  for  a  crime  committed 

by  one  against  the  person  or  property  of  the  other,  or  in  cases  of  criminal 

violence  upon  one  by  the  other,  or  in  cases  of  criminal  actions  or  proceedings 

for  bigamy,  or  adultery,  or  in  cases  of  criminal  actions  or  proceedings  brought 

under  the  provisions  of  section  two  hundred  and  seventy  and  two  hundred  and 

seventy  a  of  this  code. 

History:  Enacted  February  14,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  451;  March  18,  1905,  Stats,  and  Amdts.  1905.  p.  140; 
March  15,  1907,  Stats,  and  Amdts.  1907,  p.  290,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  540;  March  2,  1911,  Stats,  and  Amdts.  1911.  p.  270. 


HUSBAND    AND    WIPE    AS    WITNESSES 
AGAINST    EACH    OTHER. 

1,  2.  Adultery — Husband  or  wife  may  testify. 

3.  Complaint  before  magistrate. 

4.  Construction  of  section — **  Criminal  vio- 

lence. '  * 

5.  Same — Does   not  apply   to   civil  actions 

nor  to  crime  by  one  against  the  other. 

6.  Siame — Has  no  reference  to  case  of  re- 

fusal to  be  sworn. 

7.  Same — Penal  Code  prevails  over  Code  of 

Civil  Procedure,  when. 

8.  Saifte  —  Public  policy  —  Acts  committed 

before  marriage. 

9.  Same — Relates  exclusively  to  criminal  ac- 

tions. 

10.  Same — Some  act  of  personal  violence  by 

one  against  the  other. 

11.  Same — As  to  wife's  competency  to  tes- 

tify against  her  husband  where  she  is 
the  party  directly  and  particularly  in- 
jured. 

12.  Same  —  Same  —  Common-law  rule  modi- 

fied. 

13.  Same  —  Third    party    testifying    as    to 

statements  of  husband  or  wife. 

14.  Same — Exception  under  Pimping  Act. 

15.  Credit  due  to  testimony  of  accomplice's 

wife. 

16.  Determination  of  relationship — ^When  un- 

necessary. 

17.  Siame — Examination  as  to  relationship. 

18.  Exclamations  of  wife  in  husband's  pres- 

ence at  time  of  killing — Admissibility 
of. 

19.  Letter  to  wife. 

20.  Mental  condition — Not  a  matter  of  com- 

munication. 

21.  Objection  to  competency  deemed  waived, 

when. 

22.  Same — Not  considered  on  appeal. 

23.  Same — Not  sufficiently  presented. 

24.  Prevailing  tendency  of  decisions. 

25.  Reason  of  rule. 

26.  Testimony  of  wife  at  former  trial — Ad- 

missible, when. 

27.  Wife    is    competent,    when — Consent    of 

wife. 

28.  Same  —  Error    in    overruling    objection, 

when  harmless. 


29.  Same  —  Husband    jointly    indicted   with 

others. 

30.  Same — Necessity   of   husband's   consent. 

31.  Same — ^Perjury  by  husband  in  suit  for 

divorce. 

32.  Same — ^Where  injured  by  crime  of  hus- 

band. 

33.  Same — Where    relationship    of    husband 

and  wife  does  not  exist. 

34.  Same — When   is   wife   examined   "for" 

or  "against"  husband! 

35.  Same  —  Wife    of    one    of    two    persons 

charged  with  same  oifense. 

36.  What    declaration    of   wife   is   inadmis- 

sible. 

37.  Wife  is  not  competent  witness — Crime  of 

rape  before  marriage. 

38.  Same — Evidence  of  cohabitation  admis- 

sible to  prove  marriage. 

39.  Same — Exclusion  of  wife's  testimony  is 

proper,  when. 

40.  Same — Marriage  subsequent  to  assault. 
A»  to  eoBipetcBcy  «f  hiuibaBd  or  wlf«  to 

tcMtlfr  affftlnst  tke  other  In  criminal  action 
or  procccdlBK,  in  some  Jurisdictions  under 
statute,  see  Walker  v.  State,  34  Pla.  167, 
43  Am.  St.  Rep.  186,  16  So.  80.  See  also 
note  27  Am.  Dec.  877;  note  29  Am.  St.  Rep. 
411-423. 

Am  to  1in«band'»  or  wife'*  competency  to 
testify  afralnst  the  other  In  criminal  pros- 
ecution by  one  asalnst  the  other  for  adul- 
tery, see  note  36  Am.  Rep.  744. 

As  to  risht  of  married  persona  may  tes- 
tify as  to  matters  Incsrimlaatlnir  each  other, 
when,  see  notes  27  Am.  Dec.  377,  381;  14 
Am.  St.  Rep.   481. 

As  to  privileged  conunnnleatlons  between 
husband  and  wife,  see  note  29  Am.  St.  Rep. 
411-428. 

As    to   inrlfe   as   witness   asralnst   husband, 

see  Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.), 
§  2049    and    note. 

1.  Adultery— Husband  or  mrlfe  may  tes- 
tify against  the  other  on  indictment  of 
latter  for  adultery. — Roland  v.  State,  9  Tex. 
Ct.   App.   277,   35   Am.   Rep.    743.   745. 

2.  Compare:  Cotton  v.  State,  62  Ala.  12 
(decided  on  rule  of  common  law  without  a 
reference  to  local  statute). 

As  to  wife's  competency  to  testify 
nsralnst  husband  on  trial  on  charge  of  In- 
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4*e«t,  see  Compton  v.  State,  13  Tex.  Cr.  App. 
271,   44  Am.  Rep.  703. 

8.  Coii»plalnt  before  matflstnite. — ^Where 
U  appears  that  a  complaint  before  a 
maeristrate  is  sworn  to  by  the  wife  of  the 
defendant  beingr  for  an  ofTense  in  the  pros- 
ecution of  which  she  is  not  allowed  to 
testify  it  is  the  duty  of  the  magristrate  to 
dismiss  the  complaint. — People  v.  Gregory, 
S   Cal.   App.    738,    740.    97    Pac.    912. 

4.  CoBHtmctlon  of  section  —  ^^Crlmlnal 
▼lolenee." — In  above  section,  the  words 
"criminal  violence  upon  one  by  the  other" 
mean  what  they  say,  criminal  violence  upon 
wife  by  husband,  or  criminal  violence  upon 
husband  by  wife. — People  v.  Curiale,  137 
Oal.  634,  636.  69  L.  R.  A.  688,  70  Pac.  468. 

5.  8ame-~Does  not  apply  to  civil  actions 
nor  to  <srlme  by  one  at^alnst  the  other. — Ex- 
ception that  neither  husband  nor  wife  can 
be  examined  as  witness  for  or  against  the 
other  without  the  other's  consent,  nor 
either,  during  marriage  or  afterwards, 
without  consent  of  the  other,  examined 
as  to  any  communication  made  by  one  to 
the  other  during  marriage,  does  not  apply 
to  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  criminal  action  or  pro- 
ceeding for  crime  committed  by  one 
against  the  other. — See  Kerr's  Cyc.  Code 
Civ.   Proc,    (2d  ed.),   S  1881   and   note. 

6.  Same— Haa  no  reference  to  case  of 
refnaal  to  be  awom. — Above  section  relates 
to  husband  and  wife,  where  both  are  par- 
ties to  criminal  action  or  proceeding,  and 
has  no  reference  to  case  in  which  witness 
refuses  to  be  sworn. — Ex  parte  Stice,  70 
Cal.  61.  64.   11  Pac.  469. 

7.  Same— Penal  Code  prevails  over  Code 
of  Civil  Procednre,  when. — By  section  1102, 
ante,  rules  of  evidence  in  civil  actions  are 
made  applicable  also  to  criminal  actions, 
except  as  otherwise  provided  in  Penal  Code. 
Therefore,  if  there  be  any  repugnancy  be- 
tween provisions  of  Code  of  Civil  Procedure 
and  Penal  Code  on  this  subject,  that 
of  Penal  Code  must  prevail.  But.  upon 
fair  construction,  both  mean  same  thing, 
although  Penal  Code  is  the  more  explicit 
— People  V.  Langtree,  64  CaL  266.  269,  30 
Pac.  813. 

8.  Sante-^PabUc  poller— Acts  conunltted 
before  marrlaire. — This  statute  is  founded 
upon  public  policy.  It  prohibits,  in  gen- 
eral terms,  examination  of  one  spouse 
against  the  other  without  his  or  her  con- 
sent. Pdr  purpose  of  protecting  one 
against  criminal  violence  of  the  other, 
statute  provides  further,  that  prohibition 
shall  not  apply  to  cases  of  criminal  vio- 
lence by  one  upon  the  other. — that  Is,  by 
one  spouse  upon  the  other  spouse.  Excep- 
tion does  not  extend  to  acts  committed 
before  marriage. — People  v.  Curiale,  137 
Cal.  634,  636.  69  L.  R.  A.  688,  70  Pac.  468; 
State  V.  Prey,  76  Minn,  526.  629,  77  Am.  St. 
Rep.  660,  662,  79  N.  W.  518;  SUte  v.  Evans, 
138  Mo.  116.  124,  126.  60  Am.  St.  Rep.  549, 
652.   668,   39  S.  W.    462. 

See.  ante,  §  261.  subd.  1  and  note. 


9.  Same —- Relates  e^Kcluslvely  to  crim- 
inal actions. — Above  section  Is  later  enact- 
ment, on  subject  of  competency  of  husband 
a,nd  wife  as  witnesses,  than  section  1881  of 
the  Code  of  Civil  Procedure,  and  relates  ex- 
clusively to  criminal  actions  or  proceed- 
ings. It  limits  incompetency  of  husband 
and  wife  to  testify  in  criminal  actions  or 
proceedings  for  or  against  each  other  to 
cases  in  which  one  or  both  are  parties. — 
People  V.  Langtree,  64  Cal.  266,  269,  30  Pac. 
818. 

10.  Same-^Some  act  of  personal  Tiolenee 
by  one  against  the  other. — Statute  provid- 
ing that  "the  husband  and  wife  may  in  all 
criminal  actions  be  witnesses  for  each 
other,  but  they  shall  in  no  case  testify 
against  each  other,  except  in  criminal  pros- 
ecution for  offense  committed  by  one 
against  the  other,"  has  been  construed  to 
mean  some  act  of  personal  violence  against 
the  other — Overton  v.  State,  43  Tex.  616; 
Baxter  v.  State,  34  Tex.  Cr.  Rep.  616,  63 
Am.  St.  Rep.  720,  722,  31  S.  W.  394. 

11.  Same-~As  to  strife's  competency  to 
testify  a  sains  t  her  hnsband  In  criminal  ac- 
tion, where  she  la  the  party  directly  and 
particularly  Injured,  see  Dill  v.  People,  19 
Colo.  469.  477-481,  41  Am.  St.  Rep.  264,  36 
Pac.  229  (prosecution  of  husband  for  per- 
jury in  affidavit  filed  in  action  for  divorce 
from  his  wife);  State  v.  Bennett.  &1  Iowa 
24  (husband  may  testify  against  wife 
charged  with  bigamy;  see.  also.  State  v. 
Hazen,  39  Iowa  648) ;  State  v.  Sloan,  66 
Iowa  217,  219,  7  N.  W.  616  (on  indictment 
of  husband  for  bigamy;  court  says,  "If 
defendant  is  guilty  of  bigamy,  he  commit- 
ted a  crime  against  his  wife");  State  v. 
Hughes.  68  Iowa  166,  11  N.  W.  706  (on  trial 
for  bigamy);  State  v.  Chambers,  87  Iowa 
1,  43  Am.  St.  Rep.  349.  63  N.  W.  1090  (In 
prosecution  of  husband  on  charge  of  incest, 
wife  is  competent  witness,  because  it  is  "a 
criminal  proceeding  for  a  crime  committed 
against  his  wife");  Commonwealth  v.  Sapp, 
90  Ky.  580,  29  Am.  St.  Rep.  406,  14  S.  W. 
834  (on  trial  of  Indictment  for  attempt  to 
poison  wife) ;  State  v.  Burlington,  16  Me. 
104  (on  trial  of  husband  upon  charge  of 
conspiracy  to  fasten  upon  his  wife  the 
offense  of  adultery,  wife  not  a  competent 
witness);  People  v.  Quanstrom.  93  Mich.  264. 
63  N.  W.  166  (bigamy  of  husband  not  such 
a  "personal"  wrong  against  wife  as  to 
allow  her  to  testify  against  him,  under 
Michigan  statute);  Lord  v.  State.  17  Neb. 
626,  23  N.  W.  607  (on  trial  of  indictment 
for  deserting  wife,  and  living  and  co- 
habiting In  state  of  adultery);  People  v. 
Carpenter,  ft  Barb.  (N.  T.)  580  (on  prose- 
cution of  husband  on  charge  of  suborna- 
tion of  perjury  for  purpose  of  injuring 
wife  in  her  Judicial  proceedings,  wife  not 
competent  witness);  State  v.  Boyd,  2  Hill 
(N.  Y.)  288,  27  Am.  Dec.  376  (assaulting 
and  beating  wife);  State  v.  Jolly,  3  Dev. 
&  B.  L.  (N.  C.)  110.  32  Am.  Dec.  666  (hus- 
band incompetent  witness  in  prosecution 
against  wife  on  charge  of  adultery);  Slate 
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T.  DavlB,  8  Brey.  L.  <S.  C.)  S,  6  Am.  Dec.  629 
(in  prosecution  for  assault  and  battery  by 
husband  on  wife,  she  is  competent  wit- 
ness); Roland  ▼.  State,  9  Tex.  App.  277,  36 
Am.  Rep.  743  (on  prosecution  of  husband 
for  adultery,  wife  competent  witness); 
Compton  V.  State,  13  Tex.  App.  271,  44  Am.  . 
Rep.  703  (holdingr  that  in  prosecution 
agralnst  husband  for  incest  with  wife's 
daughter,  wife  not  competent  witness,  dls- 
approvlner  Morrill  v.  State,  6  Tex.  App.  447, 
and  Roland  v.  State,  9  Tex.  App.  277,  36 
Am.  Rep.  748);  Bassett  ▼.  United  States,  137 
U.  S.  496,  34  L.  ed.  762»  11  Sup.  Ct.  Rep.  166 
(on  indictment  for  poly«ramy,  held  not  com- 
petent, under  Utah  Civil  Code,  which  is 
same  as  Colorado  provision);  Resrina  ▼. 
Madden,  14  Up.  Can.  Q.  B.  688  (in  prosecu- 
tion for  bigamy,  first  wife  incompetent  to 
prove  invalidity  of  first  marriagre). 

12.  Same  ^  Saaie  ^  CommoB-lirw  rale 
modified.. — ^The  rule  of  the  common  law  that 
the  wife  was  absolutely  incompetent  to 
testify  against  her  husband  has  been  mod- . 
ified  in  this  state  so  that  either  spouse  may 
testify  with  the  consent  of  the  other,  which 
may  be  express  or  implied. — ^Poople  v.  Rulia 
Sinffh,  182  Cal.  467,  488,  188  Pac.  987. 

18.  Same— Third  party  teatlfylBS  as  to 
•tatements  of  ImabaBd  or  wif e.^Above  sec- 
tion does  not  preclude  people,  in  criminal 
proceeding  agrainst  either  husband  or  wife, 
from  provlniT  statements  or  declarations 
of  the  other,  if  otherwise  admissible,  by 
testimony  of  witness  who  heard  them. — 
People  ▼.  Chadwick,  4  Cal.  App.  63,  87  Pac, 
384,  387. 

14.  Same— BxeeptloB  under  Plmiplnc  Aet. 

— The  adoption  of  section  2  of  the  Pimping 
Act  (Stats.  1911,  p.  10)  added  another  ex- 
ception to  those  contained  herein  under 
which  the  wife  of  the  defendant  was  com- 
petent as  a  witness.  This  section  was 
amended  by  Statutes  1911,  p.  270,  but  made 
no  reference  to  subdivision  2  of  the  act 
deflningr  the  crime  of  pimping.  As  amended 
this  section  contains  no  repealing  clause. 
Manifestly  the  legislature  did  not  intend 
to  render  the  provision  of  the  Pimping  Act 
inoperative  by  merely  adding  another  ex- 
ception to  this  section.  The  provisions  of 
this  section  are  not  inconsistent  with  sec- 
tion 2  of  SUtutes  1911.  p.  10.  known  as  the 
Pimping  Act. — People  v.  Edwards,  28  Cal. 
App.  716,  163  Pac.  976. 

15.  Credit  due  to  teattmoay  off  aeeom- 
plice*e  wife. — Testimony  of  accomplice's 
wife,  called  as  witness,  is  entitled  at  least 
to  same  weight  and  effect  as  that  of  an 
accomplice. — State  v.  Waterman,  1  Nev.  643, 
549. 

As  to  evidence  of  «ccomplieea»  see,  ante, 
S  1111  and  note,  also  note  71  Am.  Deo.  671- 
678. 

16.  DetermlnatloB  of  relationship— TVltea 
anneeeMiary. — ^Tn  murder  case,  where  one 
full-blooded  Indian  was  tried  for  killing 
another  full-blooded  Indian,  and  defendant 
testified  to  all  of  facts  connected  with  kill- 


ing, substantially  aa  his  alleged  wife  had 
testified  to  them,  court  did  not  consider  it 
necessary  to  decide  whether  defendant  and 
his  "woman"  should  be  regarded  as  hus- 
band and  wife  within  meaning  of  those 
words  as  used  in  above  section. — ^People  v. 
Ketchum,  73  Cal.  686,  637,  16  Pac.  863. 

17.  Same  —  BxamlnatloB  «•  to  relation- 
■Up. — Defendant  is  not  prejudiced  by  the 
calling  of  a  witness  and  asking  her 
whether*  or  not  she  is  the  wife  of  the  de- 
fendant where  she  gives  no  further  testi- 
mony.— People  V.  Johnson,  9  Cal.  App.  233. 
234,  98  Pac.  682. 

18.  BxelnmatloBJi  off  wiffe  In  livaband's 
presence   at   tlmo  off  kllllng^-AAmlaolblllty 

of. — ^In  a  murder  case,  exclamations  made 
by  defendant's  wife,  and  her  acts,  at  time 
of  killing,  and  in  presence  or  hearing  of 
defendant,  may  be  admitted  on  part  of 
prosecution.— -People  v.  Murphy.  46  CaL  137. 
143. 

!••  I«ctt«r  to  wIffe. — ^Where  a  prisoner 
wrote  a  letter  as  follows:  "I  have  had  to 
confess  to  pututtlng  Dinamlte  on  Dicken- 
son's Poroh.  you  can  not  see  me  before 
Monday  bet  9  and  11  the  Det  found  the 
dinamite  in  the  shed,"  and  gave  it  not 
sealed  or  inclosed  in  an  envelope  to  an 
officer  to  carry  to  his  wife  who  returned 
it  to  the  officer  after  she  read  it,  the  admis- 
sion of  the  letter  in  evidence  was  not  an 
examination  of  the  wife  as  to  a  privileged 
communication  nor  an  examination  of  her 
as  a  witness  against  the  husband,  and  was, 
therefore,  not  prohibited  by  this  section.— 
People  V.  Swaile,  12  Cal.  App.  192,  195,  107 
Pac  134. 


Mental  condition— Mot  a  matter  of 
commanlcatlon. — The  inhibition  of  the  tes- 
timony of  one  spouse  against  the  other 
extends  to  communications  made  by  one  to 
the  other.  Mental  condition  is  not  a  matter 
of  communication  and  in  view  of  the  broad 
rule  adopted  in  this  state,  one  spouse  may 
testify  as  to  the  mental  condition  of  the 
other. — People  v.  Loper,  169  Cal.  6,  112  Pac. 
720. 


Zl.  Objection  to  competency  deentcd 
waived,  when. — If  one  spouse,  a  party  to 
the  action  and  present  In  court,  relies  upon 
the  incompetency  of  the  other  to  testify, 
the  objection  must  be  made  at  the  time  and 
on  such  grounds  as  to  bring  clearly  before 
the  court  the  question  of  the  incompetency 
of  the  witness,  or.  if  this  is  not  done,  the 
privilege  will  be  deemed  to  have  been 
waived. — People  v.  Rulla  Singh,  182  Cal. 
467.  483.  188  Pac.  987. 

22,     Same  —  Not    coniiidcrcd    on    appeal.— 

If  an  objection  Is  not  made  to  the  compe- 
tency of  a  witness  in  the  trial  court  it 
will  not  be  considered  on  appeal. — People 
V.  Rulia  Singh,  182  Cal.  467,  483,  188  Pao. 
987. 

28.     Same  —  Not  snlllclently  presented.  — 

The  question  of  the  competency  of  the  wife 
to  testify  is  not  sufficiently  presented  by  an 
objection  on   the  grounds  of  Incompetency. 
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Irrelevancy,  and  Immateriality. — ^People  ▼. 
Rulia  SinfiTh,  182  CaL  467,  483,  188  Pac.  987. 

34.     PreTAlllBip   teadeBcy   of   decision*   in 

to  regard  domestic  confidence,  or  ties  of  a 
spouse,  as  of  little  consequence  compared 
with  public  convenience  of  extending: 
means  of  ascertaining:  truth  in  all  cases; 
such  facilities  being:  increased,  it  Is  be- 
lieved, by  hearing:  what  each  one  has  to 
say,  and  then  making:  some  allowance  for 
circumstances  affecting  each  one's  credi- 
bility.— People  V.  Langrtree,  64  Cal.  256,  269, 
SO  Pac.  813. 

2S.  ReaaoB  of  rale. — The  reason  which 
underlies  the  provisions  of  section  1323 
that  the  neg:lect  or  refusal  of  the  defend- 
ant to  become  a  witness  can  not  in  any 
manner  prejudice  him  or  be  used  against 
him  at  the  trial  applies  with  as  much  force 
to  the  wife  of  the  defendant  who  is  made 
incompetent  to  testify  for  or  against  her 
husband  in  a  criminal  action  except  both 
consent. — People  v.  Heacock,  10  Cal.  App. 
460,  466.  102  Pac.  648. 

as.  TestlmoBy  of  wife  at  former  trial— 
Admlanlblc,  wliea. — Testimony  given  by  de- 
fendant's wife,  on  former  trial,  in  prosecu- 
tion of  defendant  for  forgery,  and  not  ob- 
jected to  by  him,  admissible  against  him  on 
trial  of  charge  of  perjury,  committed  by 
him  in  former  case,  as  tending  to  show 
materiality  of  his  testimony  given  on  trial 
for  forgery,  and  made  basis  of  charge  of 
perjury. — People  v.  Chadwick,  4  Cal.  App. 
63.  87  Pac.  384,  388;  People  ▼.  Chadwick 
(Supreme  Court),  4  Cal.  App.  76,  87  Pac. 
389. 

27.  Wife  la  eomveteatt  wkon^^^^nseat  of 
wife. — ^If  wife  calls  and  examines  her  hus- 
band as  witness,  and  he  gives  testimony  in 
her  behalf,  both  relevant  and  material  to 
Issues  involved,  such  examination  by  her 
is  to  be  deemed  to  be  and  taken  as  consent 
on  her  part  to  his  examination  by  opposite 
party  in  respect  to  any  issue  in  action.— 
Steinburg  v.  Meany,  63  Cal.  426,  427. 

2S.  Same  — Brror  In  oTermllag  objee* 
tloB,  When  harmless. — On  trial  for  murder, 
where  one  full-blooded  Indian  killed  an- 
other full-blooded  Indian,  and  defendant 
objected  to  an  Indian  woman's  testifying 
as  witness,  upon  ground  that  she  was  his 
wife,  and  therefore,  under  this  section,  in- 
competent to  be  witness  against  him,  any 
error  in  overruling  such  objection  is  harm- 
less and  immaterial  where  defendant  vol- 
untarily became  witness  for  himself. — Peo- 
ple V.  Ketchum,  73  Cal.  636,  638,  16  Pac.  368. 

20.  Same— Hvoband  Jointly  Indicted  with 
others. — ^When  husband  is  Jointly  indicted 
with  others,  defendant's  wife  can  not  tes- 
tify, if  effect  of  her  testimony  is  to  injure 
or  benefit  her  husband,  but  when  her  hus- 
band can  derive  no  benefit,  or  receive  no 
detriment  from  her  testimony,  there  seems 
to  be  no  objection  to  her  testifying. — State 
T.  Waterman,  1  Nev.  643.  649. 


Sante^lfeeesslty    of    hvsband's    eon« 
■eat. — If  husband  Is  party  to  an  action  or 
P.  C— 90 


proceeding  in  which  his  wife  is  called  as 
witness,  she  can  not  be  witness  for  or 
against  him  unless  both  he  and  she  consent 
thereto. — People  v.  Langtree,  64  Cal.  266, 
267,  30  Pac.  818. 

See  Kerr's  Cyc  Code  Civ.  Proc.  (2d  ed.), 
§  1881  and  note. 

SI.  Same-^Periury  by  hvsband  In  salt 
for  divorce. — If  husband  makes  false  affi- 
davit in  suit  for  divorce  against  his  wife, 
she  is  competent  to  testify  against  him  on 
trial  for  perjury. — Dill  v.  People,  19  Colo. 
469,  41  Am.  St.  Rep.  264,  263.  36  Pac.  229. 

32.  Same  — Where  Injured  by  crime  of 
hnoband. — Wife  is  competent  to  testify 
against  her  husband,  in  criminal  action  or 
proceeding,  whenever  she  is  the  individual 
who  is  particularly  and  directly  injured  or 
affected  by  crime  for  which  he  is  being 
prosecuted. — ^Dlll  v.  People.  19  Colo.  469, 
479,  41  Am.  St  Rep.  264,  262,  36  Pac.  229. 

S8.  Same -i- Where  relationship  of  hus- 
band and  wife  does  not  exist. — A  woman 
living  with  defendant  as  his  wife,  who  is 
not  married  to  him,  is  a  competent  witness 
against  him,  as  relation  of  husband  and 
wife  does  not  exist — People  ▼.  Alviso,  66 
Cal.  230,  232. 

84.  Same — ^IThen  Is  wife  examined  «for>* 
or  «asaln«t'>  hnabandT — "A  wife  can  not 
be  examined  for  or  against  her  husband 
without  his  consent"  But  when  may  she 
be  said  to  be  examined  "for"  or  "against" 
him?  If  examined  in  an  action  or  pro- 
ceeding to  which  he  is  a  party,  she  would 
undoubtedly  be  examined  "for"  or  "against" 
him.  Any  witness  examined  in  an  action 
or  proceeding  is  examined  "for"  one  party 
and  "against"  the  other  therein.  No  wit- 
ness is  said  to  be  examined  "for"  or 
"against"  any  one  not  party  to  action  or 
proceeding  in  which  such  witness  is  called 
to  testify,  and  testimony  of  witness  is  not 
evidence  "for"  or  "against"  any  one  not 
party  to  action  or  proceeding  in  which  such 
testimony  Is  given.  If  husband  of  witness 
is  party  to  action  on  trial,  she  can  not  be 
examined  at  all  without  his  consent  She 
can  not  be  examined  in  regard  to  any  mat- 
ters whatever,  because,  If  relevant  her 
testimony  would  be  in  some  degree  "for" 
or  "against"  him.  If  he  is  not  party  to 
action,  her  testimony  could  not  be  used 
"for"  or  "against"  him. — ^People  v.  Lang- 
tree,  64  Cal.  266.  268,  80  Pac.  813. 

85.  Same— Wife  of  one  of  tvro  persons 
eharired  with  same  oflPense. — If  two  persons 
are  charged  with  same  offense,  wife  of  one 
not  on  trial  Is  competent  witness  for  the 
other,  though  her  testimony  would  tend  to 
implicate  her  husband  and  to  establish 
defendant's  innocence. — People  t.  Liangtree. 
64  Cal.  266,  267,  260.  80  Pac.  818. 

811.  W^hat  declaration  of  wife  la  Inad- 
mlsslble* — ^In  murder  case,  declaration  of 
wife  of  defendant  that  he  had  given  her 
money  on  afternoon  of  day  after  killing, 
is  inadmissible,  though  It  would,  perhaps, 
be   competent   to  prove    that  wife  was   in 
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poHsesslon  of  money,  and  Its  appearance, 
and  what  she  did  with  it.  If  third  person 
had  made  such  declaration,  it  would  have 
been  mere  hearsay,  and  inadmissible,  and 
there  is  no  difference,  in  principle,  between 
wife's  declaration  and  that  of  any  one  else. 
— People  V.  Slmonds,  19  Cal.  275,  278. 

37.  W^lfe  l»  not  competent  wltnesi^— 
Crime  of  mpe  before  marrtave. — ^A  wife  is 
not  competent  witness  agrainst  her  husband 
in  prosecution  ag^ainst  him  for  crime  of 
rape  committed  by  his  having  had  sexual 
intercourse  with  her  before  marriage,  and 
while  she  was  under  sixteen  years  of  age. 
It  is  not  apparent  that  it  would  be  any 
great  injustice  to  forbid  woman  who  mar- 
ries man  freely,  and  lives  with  him  as  his 
wife,  to  testify  that  he  had  had  sexual 
intercourse  with  her  before  she  was  sixteen 
years  old,  and  prior  to  her  marriage. — Peo- 
ple V.  Curiale,  137  Cal.  634,  539,  59  L.  R.  A. 
588.  70  Pac.  468;  State  v.  Frey,  76  Minn. 
526,  629,  77  Am.  St.  Rep.  660,  662,  79  N.  W. 
518;  State  y.  Evans.  138  Mo.  116,  124,  125. 
60  Am.  St.  Rep.   649,   652,   563,  39  S.  W.   462. 

See,    ante,    §  261,   subd.   1,   and   note. 

38.  Same— Evidence   of  eohnbltatlon   ad- 


mlsfflble  to  prove  marriage* — For  purpose 
of  proving:  marriage,  evidence  that  man 
and  woman  had  cohabited  to£rether  for  long 
time  as  husband  and  wife,  had  passed  in 
society  as  such,  and  had  represented  each 
other  as  husband  and  wife,  is  admissible. 
— People   V.    Anderson,    26   Cal.    129,    133. 

SB,  Same— -Bxclnslon  of  strife's  testimony 
la  proper*  when. — ^If  woman  is  objected  to 
as  an  incompetent  witness,  on  ground  that 
she  is  wife  of  objecting-  party,  and  he 
proves  by  other  witnesses  that  the  two 
had  cohabited  for  long  time  as  husband 
and  wife,  and  passed  in  society  as  such, 
and  had  represented  each  other  as  husband 
and  wife,  and  this  testimony  Is  not  con- 
tradicted, court  should  reject  witness. — 
People  V.  Anderson,  26  Cal.  129,   132,  138. 

40.  Sante  —  M arrlagre  anbaeqnent  to  aa- 
•aalt. — In  prosecution  for  assault  upon  a 
woman  if  she  be  the  wife  of  the  defendant 
at  the  time  of  the  assault  she  may  testify 
against  him  but  if  subsequent  to  the  as- 
sault and  prior  to  the  trial  she  become  his 
wife  she  is  not  competent  to  testify. — Peo- 
ple V.  Johnson,  9  Cal.  App.  233,  234,  98  Pac. 
682. 


§1323.    DEFENDANT.    A  defendant  in  a  criminal  action  or  proceeding 

can  not  be  compelled  to  be  a  witness  against  himself;  but  if  he  offer  himself  as 

a  witness,  he  may  be  cross-examined  by  the  counsel  for  the  people  as  to  all 

matters  about  which  he  was  examined  in  chief.    His  neglect  or  refusal  to  be 

a  witness  can  not  in  any  manner  prejudice  him  nor  be  used  against  him  on 

the  trial  or  proceeding. 

History:    Enacted  February  14,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  451. 


DEFENDANT   AS   WITNESS   FOB 
HIMSELF. 

I.  In  General. 
IT.  Constitutional  Immunity. 
Til.  Construction  of  Section. 
TV.  Cross-Exam  IN  ATiON  of  Defendant. 

I.  In  General. 

1.  Adverse    comment — ^Protection    of    de- 
fendant from. 

2, 3.  Same— Misconduct    of    district    attor- 
ney. 

4, 5.  Same  —  Comment    on    refusal    of    de- 
fondant  to  testify. 

6.  Same — Same — Review  of. 

7.  Same — Failure  of  co-defendant  to  tes- 

tify. 

8.  Same — Failure  of  wife  to  testify. 

9.  Compelling    to    testify  —  Ordering    to 

stand  up. 

10.  Construction  of  section. 

11.  Defendant    is   witness   "against   him- 

self,'' when. 

12.  Effect  of  defendant's  taking  stand — 

Prosecution    is    entitled    to   answer, 
when,  and  for  what  purpose. 


19, 

21, 


29, 


13.  Same — Testimony  is  admissible  on  sub- 

sequent trial. 

14.  Same — ^Defendant  as  witness,  when  not 

compelled  to  answer — Order  to  show 
cause. 

15.  Same — Removal  from  office  for  alleged 

misconduct. 

16.  Impeachment   of   defendant  by  proof 

of  statement  at  coroner's  inquest. 

17.  Same — General  rule. 

18.  Same — Party  asking  question  can  not 

contradict  answer,  when. 

20.  Insanity   as    defense  —  Cross-examina- 
tion. 

22.  Same — Same — Previous  conviction. 

23.  Instruction   as   to   credibility — Calling 

attention  to  defendant's  position. 

24.  Same  —  Only   under    peculiar   circum- 

stances. 

25.  Same — Power  to  instruct. 

26.  Same — Refusal  of  instruction. 

27.  Same — Reversal  of  judgment. 

28.  Same — To  refrain  from,  is  better  pra#> 

tice. 

30.  Same — When  legal  and  proper. 

31.  Same — ^When  improper. 
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32.  Same — Reading    section    of    code    im- 

proper. 

33.  Same — Same — Qualifying  elsewhere. 

34.  Same — When  required. 

35.  Privilege   of   declining   to   answer — Is 

like  that  of  other  witnesses. 

36.  Same — ^Refusal  to  answer  question  of 

arresting  officer. 

37.  Same — Tendency  to  criminate. 

38.  Same — Tendency  to  degrade. 

39.  Witness  against  self — Objection  of  ac- 

complice. 

n.  CONSTITtJnONAL    IMMUNITY. 

40.  Ancient  principle  of  law  of  evidence. 

41.  Can  not  be  abridged  by  statute. 

42.  Circumstances    under    which    privilege 

can  not  be  claimed. 

43.  Construction     of     constitutional     pre 

vision. 

44.  Same — ^What  is  reasonable. 

45.  Criminal  case  is  an  action. 

46.  ' '  Criminal    prosecution  "  —  *  *  Criminal 

action. ' ' 

47.  Does  not  exist  if  statute  exempts  de- 

fendant  from   punishment   for   any 
offense  of  which  he  gives  evidence. 

48.  Extends    to   proceeding   before   grand 

jury. 

49.  Extends  to  what  evidence. 

50.  How  limited. 

51.  Invasion  of  defendant's  right. 

52.  Not    limited    to    criminal    prosecution 

against  one's  self. 

53.  Provision  applies  to  what  cases. 

54.  Provision  of  constitution. 

55.  Beading   of   testimony   on   one's   own 

trial. 

56.  What  sufficient  to  bring  person  within. 

57.  Neglect  or  refusal  to  become  witness 

— As  evidence  of  guilt. 

58.  Same — Court  can  not  compel  defend- 

ant to  testify. 

59.  Same — Court  errs  in  permitting  argu- 

ment, when. 

60.  Same  —  Defendant    had    better    keep 

away  from  stand,  when. 

61.  Same — Improper  argument  by  district 
•   attorney. 

62.  Same — No  prejudice  to  result. 

63.  Same  —  No  presumption  against  de- 

fendant. 

64.  Same — Though  defendant  has  testified 

on  other  subjects. 

III.  Construction  of  Section. 

65.  In  general — Construction  of  provisions 

inconsistent  with  above  section. 

66.  Same — Effect  of  omission  of  clause  re- 

lating to  instructions. 

67.  Same — Intention  of  limitation  —  Con- 

fessions. 


68.  Same — No  inconsistency  in  codes  as  to 

impeachment  of  witnesses. 

69.  Same — Proper  construction  not  deter- 

mined. 

70.  Same — Section  relates  to  what. 

71,  72.  Same — What  is  proper  subject  of  com- 
ment for  district  attorney. 

73.  Same — What    not    proper    subject    of 
comment. 

IV.  Cboss-Ezamination  or  Defendant. 


74. 

75,  76. 

77-  79. 

80. 

81. 

82. 

83. 

64. 

85. 

86. 

87. 

88. 
69. 

90. 

91. 
92. 

93. 

94. 

95. 

96. 

97. 

98. 

99. 

100. 
101. 

102,  103. 
104. 


Construction  of  section — As  it  orig- 
inally stood. 

Same — Section  does  not  narrow. 

Same — ^Extent  of. 

Same  —  Cross-examination,  how  lim- 
ited— Matters  testified  to  in  chief. 

Same — Does  not  confine  to  narrower 
limits — ^Discretion  of  court. 

Same — Effect  of  clause,  ''but  if  he 
offer  himself,"  etc. 

Same — ^Effect  of  compelling  defend- 
ant to  testify. 

Same — ^Limits-  of  cross-examination 
determined  by  scope  of  direct  ex- 
amination. 

Same — No  limitation  or  restriction 
as  to  what — ^Legitimate  cross-ex- 
amination, what  is. 

Same — Right  of  cross-examination 
as  compared  with  other  witnesses. 

Same — Right  to  testify,  how  con- 
ferred. 

Same — Signification  of  language. 

Same — What  is  too  narrow  a  con- 
struction. 

Cross-examination  as  to  matters  tes- 
tified to  in  chief — Application  of 
rule. 

Same — Same — Defendant  as  witness. 

Same — ^Defendant  can  be  examined 
only  as  to  such  matters. 

Same — Evidence  can  not  be  wrung 
from  defendant. 

Same — Extends  to  entire  ** matter" 
of  direct  examination. 

Same — ' '  Matters ' '  of  examination 
in  chief. 

Same — No  error  to  confine  examina- 
tion  to   such  matters. 

Same — Testimony  that  defendant  is 
not  guilty. 

Same — When  examination  as  to  mat- 
ters not  testified  to  in  chief  is  not 
prejudicial. 

What  is  legitimate  cross-examination 
— Commission  of  connected  of- 
fenses. 

Same — Discretion  of  court. 

Same  —  Drawing    out    contradictory 

evidence. 
Same — Evidence  of  prior  conviction. 
Same — Same — Impeachment. 
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105.  Same — Same — Negative   answer, 

106.  Same — Explanation  of  incriminating 

circumstances. 

107.  Same — Extent  to  which  it  may  be 

carried. 

108.  Same — ^Fact  of  conduct  at  time  of 

and  subsequent  to  arrest. 

109.  Same — Same — ^Dissenting  opinion. 

110.  Same — Facts  not  narrated  on  direct 

examination. 

111.  Same — Going  under  diiferent  names 

— Prior  conviction. 

112.  Same — Hesitation    in    giving    testi- 

mony. 

113.  Same  —  Impeachment  of  defendant 

bj  himself. 

114.  Same  —  Inconsistent    conduct  —  Ex- 

plaining, limiting,  and  modifying 
evidence  in   chief. 

115.  Same*— Matter   tending   to   disprove 

alibi. 

116.  Same — Residence  in  house  of  pros- 

titution. 

117.  Same — Should  not  be  restricted  be- 

yond statute. 

118.  Same  —  Transactions  between  two 

given  points  of  time. 

119.  Same — Whereabouts  of  defendant  at 

time  of  commission  of  crime. 

120.  Same — Whereabouts  of  person  want- 

ed    to     corroborate     defendant's 
statements. 

121.  Same — ^Wide    scope    of    inquiry    in 

murder  case. 

122.  What  is  not  proper  cross-examination 

—  Burglary  —  Residence  prior  to 
commission  of  crime. 

123.  Same — Conduct    and    demeanor    at 

former  trial. 

124.  Same — Conduct  and  demeanor — ^Hes- 

itating answers. 

125.  Same — ^Defendant  can  not  be  made 

witness  for  state  against  himself 
— Comment. 

126.  Same — Having  a   pistol  in  assaolt- 

to-murder  case. 

127.  Same — Other  matters  than  those  dis- 

closed  on   direct   examination. 

128.  Same  —  Other    similar    assaults    to 

murder. 

129.  Same  —  Perjury     before     coroner's 

jury. 

130.  Same — Proving  handwriting  of  let- 

ter. 

131.  Same — Questions  assuming  existence 

of  damaging  facts. 

132.  Same — Questions    bearing    on    inno- 

cence or  guilt. 

CommeBts    on    appearanee    of  prls«Ber.-— 

See  note,  27  Am.  Rep.  144. 

Comment*    on    evidence    or    teotfaAomy. — 

See  note,  27  Am.  Rep.  144. 


CommcntM  on  omlmilon  or  refusal  to  tea- 
tifr — See  note,  27  Am.  Rep.  142-144. 

Corroboration  aa  to  one  of  aeveral  Joint 
defendants. — See  note,  71  Am.  Dec.  676,  677. 

No  person  shall  be  compelled  In  any 
criminal  case  to  be  a  witness  auralnst  him- 
self.— See  U.  S.  Const,  amdt.  V,  11  Fed. 
Stau.  Ann.  2d  ed.,  p.  363;  Cal.  Const.  187» 
art.  I  S  13,  1  Henningr's  General  Laws,  3d 
ed.,  p.  xxxili;  and  ante,  {  688  and  note. 

Privilege  of  wltnesM  as  to  Incrlntlnatlna; 
testimony. — See  notes,  21  Am.  Dec.  56-62; 
76   Am.   St   Rep.   318-347. 

Rales  of  evidence  In  civil  eases  are  ap- 
plicable to  criminal  cases. — See,  ante,  {1102 
and  note. 

Statutory  exemption  front  prosecution  as 
a  sobstltvte  for  constltiitlonal  examptlon 
front     self-lncrlmlnattnip     evidence.  —   See 

notes,  14  Lb  R.  A.  407,  and  26  L.  R.  A.  418. 

Testlfylnv  asainat  self*— 43ee  note,  76  Am. 
St.  Rep.  826-381. 

That  prlTflev*  of  vrltacaa  to  refuse  to 
aaawer  a  erlmlnatlas  question  Is  pemonal* 

sea  note,  76  Am.  St.  Rep.  889-840. 

I.  IN  OENBRAIa 

1.  Adverse  consment— Pioteetiom  of  de- 
fendant from  by  the  above  section  not  only 
where  he  was  not  a  witness,  but  also  where 
he  was  a  witness,  and  failed  to  testify  as 
to  some  of  the  elements  of  facts  in  the 
case. — People  v.  Mirandl,  88  Cal.  App.  178. 
176  Pac.  658. 


Sb     Same     Misconduct  of  district  attorney 

in  the  trial  of  a  charge  of  misdemeanor 
committed  by  unlawfully  maintaining  and 
carrying:  on  a  place  where  intoxicatingr 
liquors  were  sold,  in  calling-  attention,  in 
his  address  to  the  Jury,  to  the  fact  that, 
though  placed  upon  the  stand,  as  a  witness, 
was  not  asked  by  counsel  for  the  defendant 
concerning  any  illegal  sales  of  liquor;  and 
the  court's  action  in  overruling  defendant's 
exception,  to  such  misconduct,  was  preju- 
dicial error. — People  v.  Mirandl,  88  Cal. 
App.  178.  176  Pac.  668. 

8.  But  in  the  trial  of  a  charge  of  rape 
upon  a  girl  of  fourteen  years,  it  is  not  mis- 
conduct upon  the  part  of  the  district  attor- 
ney, within  the  above  section  in  calling 
attention  to  the  failure  of  the  defendant 
to  testify,  to  say  to  the  jury  that  the  pros- 
ecutrix was  not  contradicted  by  a  single 
witness — People  v.  Wademan,  88  Cal.  App. 
116,  176  Pac.  791. 

4.  Sanie-^Comment  on  refnsal  of  defend- 
ant to  testify. — It  is  improper  for  the  dis- 
trict attorney  to  comment  on  the  failure  of 
the  defendant  to  testify  on  any  subject 
connected  with  the  trial,  although  he  may 
have  been  a  witness  and  may  have  testified 
on  other  subjects. — People  v.  Kromphold, 
172  Cal.  512,  167  Pac.  699. 

6.  Certainly  if  a  defendant  may  not  be 
compelled  to  be  a  witness  against  himself, 
a  prosecuting  oflAcer  may  not  comment  ad- 
versely upon  his  failure  to  take  the  witness 
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stand  In  his  own  behalf. — People  ▼.  Waush, 
30  Cal.  App.  402,  168  Pac.  886. 

9.  Same  —  Same  —  Rerlew  of  .-^Miscon- 
duct of  the  district  attorney  in  commenting 
upon  the  fact  that  the  defendant  did  not 
take  the  stand  is  not  within  any  of  the 
statutory  grounds  of  motion  for  a  new 
trial.  There  is  no  authority  whatever  in 
the  statute  for  holding  that  such  miscon- 
duct, aside  from  any  'ruling  of  the  court  in 
reference  thereto,  can  be  properly  reviewed 
upon  appeal  from  the  judgment,  unless  it  is 
a  ground  for  a  motion  for  a  new  trial. — 
People  V.  Amer,  8  Cal.  App.  137,  139,  140, 
96  Pac.  401. 

7.  Same— Failure  of  co-defendant  to  tes- 
tify.— Comments  of  district  attorney  on 
fact  that  a  codefendant  Jointly  charged 
with  the  defendant  on  trial  did  not  take 
the  stand  is  not  error. — People  v.  Ruef,  14 
Cal.  App.  676,  114  Pac.  64. 

8.  Same  — Failure   of   wife    to   testify. — 

Where  the  district  attorney,  commenting 
unfavorably  upon  the  neglect  or  refusal  of 
the  wife  of  a  defendant  to  testify,  is  re- 
versible error  not  decided,  but  suggested 
that  district  attorney  refrain  from  such 
comments.— People  v.  Heacock,  10  Cal.  App. 
460,  456,  103  Pac.  643. 

0.  CompelllniT  to  testify  —  Ordering  to 
stand  up. — An  order  of  court  compelling  a 
defendant  to  stand  up  for  the  purpose  of 
being  identified  by  a  witness  is  proper,  and 
does  not  compel  the  defendant  to  become  a 
witness  against  himself,  contrary  to  article 
I  of  section  18  of  the  state  constitution. — 
People  V.  Ferns,  37  Cal.  App.  285,  149  Pac. 
802. 

10.  Constmetlon  of  section. — A  defend- 
ant in  a  criminal  action  or  proceeding  can 
not  be  compelled  to  be  a  witness  against 
himself;  his  neglect  or  refusal  to  be  a  wit- 
ness can  not  in  any  manner  prejudice  him, 
nor  be  used  against  him  on  the  trial  or 
proceeding. — People  v.  Andrade,  29  Cal. 
App.  1,  154  Pac.  283. 

11.  Defendant  Is  a  witness  **afralnait  hlm- 
self,'»  wken. — It  Is  only  when  defendant's 
evidence  may  tend  to  establish  an  offense 
for  which  he  may  be  punished  under  laws 
of  state  that  defendant  is  witness  "against 
himself"  in  criminal  case. — Ex  parte 
Cohen,  104  Cal.  624,  527,  43  Am.  St.  Rep. 
127,  26  Ij.  R.  A.  423,  88  Pac.  364.  See  Coun- 
selman  t.  Hitchcock.  142  U.  S.  547,  36 
It.  ed.  1110,  1114,  12  Sup.   Ct.  Rep.   195. 

IX  Bffeet  of  defendant's  tafclnjc  stand— 
Froaeeatlon  Is  entitled  to  answer,  when*  and 
for  wkat  purpose. — ^Where  defendant  has 
taken  witness-stand  in  his  own  behalf,  and 
is  asked  question  by  prosecution  respecting 
an  occurrence  about  which  defendant  has 
testified  in  chief,  prosecution  is  entitled  to 
an  answer;  as,  1.  For  purpose  of  showing 
express  malice;  and  2.  For  purpose  of  lay- 
ing foundation  to  impeach  his  credibility. 
— ^People  T.  Dennis,  39  Cal.   625.   684. 

IS.  SaaM  —  Teatlmony  Is  admissible  on 
anbaoqweat  tvtal« — ^An  accused  person,  with 


his  consent,  may  become  witness  either  for 
or  against  himself  at  preliminary  exami- 
nation before  committing  magistrate;  and 
if  he  does  so  voluntarily,  his  testimony 
may  be  given  In  evidence  against  him  on 
his  subsequent  trial  for  offense. — People  v. 
Kelley,  47  Cal.  125,  126. 

14.  Same— -Defendnnt  as  witness*  when 
not  compelled  to  answer— Order  to  shoiv 
canse. — Contempt  of  court  is  specific  crim- 
inal offense;  and  where  person  is  ordered 
to  show  cause  why  he  should  not  be 
adjudged  guilty  of  contempt  of  court  for 
violating  writ  of  injunction,  the  court,  upon 
hearing  of  charge,  is  not  authorized  to 
direct  such  person  to  be  sworn  as  witness 
in  proceeding,  and  its  order  adjudging  him 
guilty  of  contempt  for  his  refusal,  and 
punishing  him  therefor,  is  without  author- 
ity.— Kx  parte  Gould,  99  Cal.  360,  361,  363. 
37  Am.  St.  Rep.  57,  21  Li.  R.  A.  761,  83  Pac. 
1112. 

15.  Same — Removal  from  ofllee  for  al- 
leged mlscondnet. — ^In  proceeding  .  to  re- 
move person  from  ofllee  for  alleged  mis- 
conduct in  ofllee,  such  person  can  not  be 
compelled  to  be  witness  against  himself. — 
Thurston  v.  Clark,  107  Cal.  286,  290,  40  Pac. 
435. 

10.  Impeachment  of  defendant— By  proof 
of  statement  at  coroner's  Inqaest. — If  de- 
fendant offers  himself  as  witness  in  case, 
statement  made  by  him  at  coroner's  In- 
quest is  admissible  in  evidence  for  purpose 
of  contradicting  him. — ^People  v.  Hong  Ah 
Duck,   61  Cal.   387,   394. 

Impeachment  of  prisoner. — See  note,  27 
Am,   Rep.   144. 

17.  Same— General  rale. — While  defend- 
ant may  testify  In  his  own  behalf,  if  he 
chooses  to  exercise  that  privilege,  yet  he 
may  be  impeached,  as  other  witnesses,  by 
showing  that,  he  has  had  bad  general  repu- 
tation for  truth,  honesty,  and  Integrity.— 
People  V.  Beck,  58  Cal.  212,  213,  214. 

18.  Same  — Party  asklnir  questions  ean 
not  contradict  answer,  when. — ^If  question 
is  put  by  prosecution  to  defendant,  a  wit- 
ness, which  is  collateral  or  irrelevant  to 
Issue,  his  answer  can  not  be  contradicted 
by  party  who  asked  such  question,  but  is 
conclusive  against  him. — People  v.  Bell,  53 
Cal.  119,  120. 

19.  Insanity  as  defense— Cross-examina- 
tion.^— In  a  case  where  the  only  defense 
to  a  charge  of  murder  of  an  adopted  son 
was  that  of  insanity,  and  the  defendant  in 
his  own  behalf  testified  as  to  his  mental 
condition  on  the  day  of  the  crime,  it  was 
proper  cross-examination  to  question  him 
concernine^  a  notation  which  he  made  on 
the  summons  in  a  divorce  action  served 
upon  him  the  day  before  the  crime,  which 
might  be  well  interpreted  as  a  declaration 
of  a  definite  purpose  and  intent  to  kill  his 
children. — People  v.  Tyren,  179  Cal.  676,  178 
Pac.  132. 

20.  The  court  say  that  "the  cross-exam - 
'nation  may  extend  to  the  whole  transac- 
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tIo«,  of  whfch  he  gives  a  part." — People  v. 
Teshara,  141  Cal.  633,  76  Pac.  338,  and 
"may  be  directed  to  the  elicitingr  of  any 
matter  which  may  tend  to  overcome  or 
qualify  the  effect  of  the  testimony  eriven 
by  him  on  his  direct  examination." — People 
V.  Gallagher.  100  Cal.  475,  476,  35  Pac.  80: 
People  V.  Buckley,  143  Cal.  375,  388,  389,  77 
Pac.  169;  People  v.  Creeks,  170  Cal.  368, 
378,  149  Pac.  821. 

21.  Same— Sam^^Prevlons     conviction.-^ 

Where  a  defendant  is  charged  with  an  at- 
tempt to  pas^  a  fictitious  check  with  a  pre- 
vious conviction  of  forgery,  and  on  arraign- 
ment he  admits  the  prior  conviction,  if  he 
offers  himself  as  a  witness  in  his  own  de- 
fense he  may  be  cross-examined  as  to  his 
former  conviction  on  a  charge  of  felony. — 
People  V.  Oubridge,  38  Cal.  App.  68,  175 
Pac.  276,  following  doctrine  in  People  v. 
Martini,  21  Cal.  App.  743,  132  Pac.  1069. 

22.  A  defendant  thus  offering  himself  as 
a  witness,  Is  subject  to  the  same  rules  for 
testing  his  credibility  by  impeachment  or 
otherwise,  as  other  witnesses. — People  v. 
Oubridge.  38  Cal.  App.  68,  175  Pac.  276,  ap- 
proving People  V.  Oliver,  7  Cal.  App.  601, 
95  Pac.   172. 

23.  Inntmctlon  as  to  credlbilItT — Calllni? 
attention  to  dcfendant'n  position. — Defend- 
ant in  criminal  case,  testifying  in  his  own 
behalf,  occupies  a  relation  to  case  different 
from  that  occupied  by  any  other  witness. 
It  is  only  by  virtue  of  provision  of  code 
that  he  is  permitted  to  testify  at  all,  and 
it  is  manifest  that  he  labors  under  strong- 
est temptations  to  which  any  one  can  be 
subjected.  It  is  not  error,  therefore,  for 
court  to  call  attention  to  that  circumstance 
and  to  instruct  as  to  his  credibility. — Peo- 
ple V.  Morrow,  60  Cal.   142,  147. 

24.  Same— Only  nndcr  pccnllar  clrcam- 
atancea. — Statutes  which  leaves  credit  to 
be  given  to  witness'  testimony  to  jury, 
under  instruction  of  court,  does  not  re- 
quire of  court,  in  every  case,  to  explain  to 
jury  how  they  are  to  consider  and  weigh 
such  testimony.  It  is  only  when  there  is 
something  peculiar  in  testimony,  or  In  man- 
ner of  giving  if,  or  In  circumstances  sur- 
rounding case,  that  action  of  court  in  this 
respect  Is  made  necessary. — People  v.  Ro- 
dundo,   44  Cal.  538,  540. 

25.  Same— Power  to  Inatmct. — If  neither 
constitution  nor  statute  prohibits  an  in- 
struction as  to  credibility  of  witnesses,  in- 
cluding defendant's  testimony,  power  so  to 
Instruct  must  be  conceded. — People  v. 
Hitchcock.   104  Cal.   482,    486,    38   Pac.   198. 

26.  Same — Refaaal    of    InNtrnction. — It    is 

not  error  to  refuse  instruction  requested  by 
defendant,  to  effect  that  object  of  law  in 
permitting  parties  charged  with  crime  to 
testify  in  their  own  behalf  is  not  merely 
to  enable  them  to  disclose  facts  wholly 
within  their  own  knowledge,  but  to  ex- 
plain their  own  acts,  and  motives  with 
which  they  were  performed,  and  to  explain, 
if  need   be,   what   they  meant,   or  Intended 


to  be  understood  as  meaning,  by  what 
they  may  have  said  or  done  at  time  of 
alleged  criminal  occurrence.  "There  is 
nothing  in  this  instruction  that  would  en- 
lighten any  person  of  ordinary  Intelligence, 
and  nothing  In  it  necessary  to  be  stated 
to  jury."-— People  v.  Hill,  1  Cal.  App.  414. 
418.  82  Pac.  398. 

27.  Same — Reversal  of  Jndirmcnt. — While 
It  is  better  practice  not  to  Instruct  jury  as 
to  credibility  of  defendant  whore  he  takes 
witness-stand  In  his  own  behalf,  yet,  if 
language  of  such  an  instruction  is  kept 
well  within  general  terms,  as  given  In 
People  V.  Cronin,  34  Cal.  191,  this  court 
will  not,  on  account  of  such  language,  re- 
verse the  judgment;  but  when  language 
used  is  such  as  to  suggest  strongly  to 
jury  that,  in  the  case  then  before  them, 
defendant  testified  falsely,  or  to  Intimate 
that  such  is  opinion  of  court,  then  judg- 
ment can  not  stand. — People  v.  Van  Ewan. 
Ill  Cal.  144,   152.  43  Pac.  520. 

28.  Same  — >  To  refrain  from,  la  better 
practice. — It  is  better  practice  to  refrain 
from  instructing  jurors  that  defendant  oc- 
cupies different  relation  to  case  from  that 
occupied  by  other  witnesses. — People  v. 
Curry,  103  Cal.  548,  549.  37  Pac.  503. 

20.     Same  —  \%'hcn  lei^al  and  proper.  —  If 

defendant  offers  himself  as  witness  in  crim- 
inal case,  it  is.  in  all  respects,  legal  and 
proper  for  court  to  instruct  relative  to  his 
credibility,  and  It  may  single  out  particular 
witness  and  charge  jury  as  to  credibility. — 
People  v.  Cronin,  34  Cal.  191,  204;  People 
V.  Morrow,  60  Cal.  142,  147;  People  v. 
Nichols,  62  Cal.   518,  522. 

30.  It  Is  not  error  to  Instruct  jury  that 
In  considering  weight  and  effect  to  be 
given  to  evidence  of  defendant,  they  may 
consider  his  manner  and  the  probability 
of  his  statements,  taken  in  connection  with 
all  evidence  In  case,  and  if  convincing,  and 
carrying  with  It  belief  in  its  truth,  they 
may  act  upon  it.  if  not.  It  Is  their  right 
to  reject  it,  but  not  their  right  to  do  so 
arbitrarily,  and  that  in  judging  of  defend- 
ant they  are  In  duty  bound  to  presume  that 
he  has  spoken  the  truth,  unless  that  pret 
sumption  has  been  legally  repelled. — People 
V.  Hill,  1  Cal.  App.  414,  418,  82  Pac.  398. 

31.  Same— .^Whcn  Improper. — It  is  re- 
versible error  to  instruct  jury  that  where 
defendant  offers  himself  as  witness,  in  de- 
termining his  credibility  it  is  proper  to 
take  into  consideration  the  consequence, 
inducements,  and  difllcultles  which  would 
ordinarily  influence  a  person  in  his  situa- 
tion. Such  instruction  is  prejudicial  to 
rights  secured  to  defendant  by  constitution 
and  laws  of  this  state. — People  v.  Maughs, 
149  Cal.   253,  262,  86  Pac.   187. 

32.  Same— Reading  aectlon  of  code  im- 
proper.— Reading  this  section  in  place  of 
a  requested  Instruction  as  follows.  "The 
defendant  has  a  legal  right  to  take  the 
stand  as  a  witness  or  not  to  do  so.  just  as 
he   pleases   or  as   his   counsel   may   advise. 
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The  more  fact  that  he  does  not  testify 
raises  no  presumption  and  prejudice  against 
him  and  the  Jury  can  not  draw  any  un- 
favorable inference  af?alnst  the  defendant 
who  does  not  offer  himself  as  a  witness," 
was  error  and  injurious  to  the  defendant. 
The  Instruction  as  requested  contains  a  cor- 
rect statement  of  the  law.  By  reading  the 
section  the  court  in  effect,  instead  of  tell- 
insT  the  jury  that  a  failure  of  the  defendant 
to  testify  should  not  create  a  prejudice  or 
unfavorable  Inference  in  the  minds  of  the 
Jury,  told  them  that  the  defendant  could 
not  be  compelled  to  be  a  witness  agralnst 
himself,  etc.,  it  was  not  a  question  before 
the  jury  as  to  what  could  be  done  if  the 
defendant  had  taken  the  stand  as  a  witness 
for  himself,  nor  as  to  whether  he  could  be 
compelled  to  testify  against  himself.  The 
effect  of  reading  this  section  was  to  inform 
the  Jury  of  the  fact  that  the  defendant  If 
he  had  taken  the  stand  could  have  been 
cross-examined,  and  they  may  have  as- 
sumed that  was  probably  the  reason  why 
he  did  not  take  the  stand. — People  v.  Em- 
mons, 18  Cal.  App.  487,  493,  110  Pac.   151. 


33. '    Same— Same     <|aaltfyliig     claewlicre. 

— Readlner  this  section  as  part  of  chari^e 
to  jury  is  not  to  be  commended  and  in  some 
cases  It  may  constitute  serious  error,  but 
the  mere  reading:  of  it  is  not  such  error  if 
the  court  elsewhere  fully  instructs  the 
Jury  as  to  the  right  of  the  defendant  to 
refrain  from  testifylner  and  the  fact  that 
no  inference  could  be  Indulsred  In  against 
him  on  account  of  such  failure  to  testify, — 
People  V.  Ruef,  14  Cal.  App.  576,  608,  609, 
114  Pac.  64. 

34.  Same^-'Wlica  reqafred. — ^When  de- 
fendant becomes  witness  in  his  own  be- 
half, and  he  has  grlven  testimony  tending 
to  exonerate  himself  from  charge  made 
against  him,  court  is  required  to  instruct 
jury  as  to  credit  to  be  given  to  his  testi- 
mony.— People  v.  Rodundo,  44  Cal.  688,  540; 
but  see,  ante,  pars..  10-16. 


36.  Privilege  of  dccUaflns  to  answi 
la  like  tkat  of  otker  witneas.  —  When 
party  to  an  action  becomes  witness  in  his 
own  behalf,  he  drops  for  time  being  char- 
acter of  party,  and"  takes  on  that  of  wit- 
ness, and  his  privilege  is  no  greater  than 
that  of  any  other  witness.  He  may  refuse 
to  answer  question  whether  he  has  been 
previously  convicted  of  petty  larceny,  for 
It  tends  to  degrade  his  character. — People 
V.  Relnhart,   39  Cal.   449. 

36.  Same  —  Refnaal  to  anawcr  qneatlon 
of  arreatluK  ofllcer. — Silence  of  person  ar- 
rested in  presence  of  arresting  officer,  or 
refusal  to  answer  question  of  such  officer, 
is  not  circumstance  incriminating  person 
arrested,  and  constitutes  no  evidence 
against  him.  Of  course  there  are  some  cir- 
cumstances under  which  a  man's  silence 
may  be  evidence  against  him — circum- 
stances under  which  it  would  be  natural 
for  men  similarly  situated  to  speak;  but 
It  would  be  unwise  and  foolish,  particularly 


in  this  state,  where  arresting  officers  are 
prosecuting  officers,  for  man  arrested  for 
crime  to  say  anthing  whatever  to  such 
officers.  And  it  has  been  held  frequently 
that  silence  of  prisoner,  in  presence  of 
officer  having  his  custody,  c^n  not  be  given 
in  evidence. — People  v.  Dole,  122  Cal.  486, 
498,  68  Am.  St.  Rep.  60,  55  Pac.  681.  See 
People  v.  Dole,  6  Cal.  Unrep.  934,  51  Pac. 
946. 

37.  Same—- Tendency  to  criminate. — ^Dis- 
trict attorney,  representing  state,  is  not 
prohibited  from  calling  party  proceeded 
against  in  one  information  to  testify 
against  defendant  charged  in  another  and 
different  information,  though  defendant 
charged  In  each  Information  is  same  per- 
son; but  defendant,  when  so  called  as  wit- 
ness, retains  his  right  to  object  to  answer- 
ing question  put  to  him,  by  reason  of  Its 
tendency  to  criminate  him. — Ex  parte  Stice, 
70  Cal.  61,  66,  11  Pac.  469. 

88.  Same— Tendency  to  deirade. — When 
defendant  in  criminal  action  testifies  for 
himself,  he  may,  like  any  other  witness, 
refuse  to  answer  question  if  answer  would 
tend  to  degrade  his  character. — People  v. 
Relnhart.  39  Cal.  449. 

39.  ^Wltneas  a^alnat  self-- Objection  of 
accomplice. — The  privilege  can  not  be 
claimed  in  behalf  of  an  accomplice  on  a 
separate  trial,  where  the  witness  Is  prop- 
erly admonished  that  any  testimony  he  may 
give  will  be  used  against  him. — People  v. 
Barnnovich,   16  Cal.  App.  480,  117   Pac.  572. 

II.   CONSTITUTIONAL.  IMMUNITY. 

40.  Ancient  principle  of  ^laiv  of  evidence 

is,  that  witness  shall  not  be  compelled,  in 
any  proceeding,  to  make  disclosures  or  to 
give  testimony  which  will  tend  to  criminate 
him  or  to  subject  him  to  fines,  penalties,  or 
forfeitures. — Counselman  v.  Hitchcock,  142 
U.  S.  547,  35  L.  ed.  1110,  1114,  12  Sup.  Ct. 
Rep.  195. 

41.  Can    not    be    abridged    by    atatntc. — 

The  constitutional  privilege  that  no  person 
shall  be  compelled,  in  any  case,  to  be  wit- 
ness against  himself  can  not  be  abridged 
by  legislation. — Counselman  v.  Hitchcock, 
142  U.  S.  647.  35  L.  ed.  1110.  1122.  12  Sup.  Ct. 
Rep.  196. 

42b  CircnntNtancca  nnder  ivklcli  privileire 
can  not  l»c  claimed. — If  at  time  of  transac- 
tion respecting  which  defendant's  testimony 
is  sought,  acts  themselves  did  not  consti- 
tute an  offense,  or  if,  at  time  of  giving 
testimony,  acts  are  no  longer  punishable; 
if  statute  creating  offense  has  been  re- 
pealed; if  witness  has  been  tried  for  ofTense 
and  acquitted,  or  if  convicted,  has  satisfied 
sentence  of  law;  If  offense  is  barred  by 
statute  of  limitations,  and  there  is  no  pend- 
ing prosectlon  against  witness, — he  can  not 
claim  any  privilege  under  thl.s  provision 
of  constitution,  since  his  testimony  could 
not  be  used  against  him  in  any  ^'criminal 
case"  against  himself,  and  consequently  he 
is    not    compelled    to    be    witness    "against 
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himself." — ESz  parte  Cohen,  104  Cal.  624, 
528,  43  Am.  St,  Rep.  127,  26  L.  R.  A.  423, 
38  Pac.  364.  See  Counselman  v.  Hitchcock, 
142  U.  S.  547,  85  L.  ed.  1110,  1112,  1114,  12 
Sup.  Ct.  Rep.  195. 

43.  CoiiMtnictloii  of  <H>iiatltiit1oH«l  pro- 
tUiIoh.^ — Provision  that  person  shall  not  be 
compelled,  "in  a  criminal  case,"  to  be  a 
witness  "against  himself"  is  to  be  con- 
strued as  protectiner  him  from  being:  com- 
pelled to  grive  any  evidence  which,  In 
criminal  prosecution  against  himself,  mi^ht, 
in  any  degrree,  tend  to  establish  offense 
with  which  he  may  be  charged. — Ex  parte 
Cohen.  104  Cal.  524,  527,  43  Am.  St.  Rep. 
127,  26  Li.  R.  a.  423,  38  Pac.  364.  See  Coun- 
selman  v.  Hitchcock,  142  U.  S.  547,  86  L.  ed. 
1110,  1114.  12  Sup.  Ct.  Rep.   195. 

44.  Same— IVhat     In     reanonablc. — ^It     Is 

reasonable  construction  of  constitutional 
provision  that  no  person  shall  be  compelled, 
in  any  criminal  case,  to  be  witness  agralnst 
himself,  that  witness  is  protected  from  be- 
Ingr  compelled  to  disclose  circumstances  of 
his  offense,  sources  from  which,  or  the 
means  by  which,  evidence  of  its  commis- 
sion, or  of  his  connection  with  it,  may  be 
obtained,  or  made  effectual  for  his  con- 
viction, without  usinsT  his  answers  as  direct 
admissions  agralnst  him. — Counselman  v. 
Hitchcock,  142  U.  S.  547,  35  L.  ed.  1110,  1122, 
12  Sup.   Ct.   Rep.   196. 

40>.  Criminal  c«a«  la  an  action,  suit,  or 
cause  instituted  to  punish  infraction  of 
criminal  laws,  and,  with  this  object  in 
view,  it  matters  not  in  what  form  statute 
may  clothe  It,  It  is  still  a  "criminal  case," 
and  person  chargred  therein  is  protected 
from  being:  an  «enforced  witness  agrainst 
himself  by  the  eegla  of  constitutions, 
national  and  state. — ^Thurston  v.  Clark,  107 
Cal.    285,    289,    40   Pac.    435. 

49.  ^Criminal  proaccutlon"  —  ^Criminal 
action.''  —  "Cripilnal  prosecution"  under 
amendments  United  States  constitution, 
article  VI,  Is  much  narrower  than  a  "crim- 
inal action"  under  article  V  of  said  amend- 
ments.— Counselman  v.  Hitchcock,  142  U.  S. 
547,  85  L.  ed.  1110,  1112,  1114,  12  Sup.  Ct. 
Rep.  195. 

47.  Docs  not  czlat  If  statute  exempts 
defendant  from  pnnlahmcnt  for  any  offense 
of  which  he  ffivcs  evidence. — Equally  Is  de- 
fendant deprived  of  claiming  this  consti- 
tutional exemption  from  giving  evidence  if 
legislature  has  declared  that  he  shall  not 
be  prosecuted  or  punished  for  any  offense 
of  which  he  gives  evidence.  Any  evidence 
that  he  may  give  under  such  statutory 
direction  will  not  be  "against  himself,"  for 
reason  that  by  very  act  of  giving  evidence 
he  becomes  exempted  from  any  prosecution 
or  punishment  for  offense  respecting  which 
his  evidence  Is. given.  In  such  case  he  is 
not  compelled  to  give  evidence  which  may 
be  used  against  him  in  any  criminal  case, 
for  reason  that  legislature  has  declared 
that  there  can  be  no  "criminal  case"  a  trains  t 
him  which  evidence  that  he  gives  may  tend 


to  establish. — ^Ex  parte  Cohen,  104  Cal.  524, 
528,  43  Am.  St  Rep.  127,  26  L.  R.  A.  423, 
38  Pac.  364.  See  Counselman  ▼.  Hitchcock, 
142  U.  S.  547,  85  U  ed.  1110,  1114,  12  Sup. 
Ct.  Rep.  195. 

48.  Bxtends  to  proceeding  before  mrand 
Jury. — ^The  constitutional  privilege  of  not 
being  compelled  to  be  witness  against  one- 
self extends  to  proceeding  before  grand 
jury. — Counselman  v.  Hitchcock,  148  U.  S. 
547.  35  L.  ed.  1110,  1112,  1114,  12  Sup.  Ct. 
Rep.    195. 

49.  Extends      to      what      CTldcnec. — The 

"criminal  case"  In  which  defendant  is  wit- 
ness need  not  be  against  himself,  but  his 
Immunity  from  compulsion  extends  to  all 
evidence  which  may  be  used  in  any  crim- 
inal case  against  himself,  under  whatever 
circumstances  evidence  may  be  sought;  but 
fact  that  in  proceeding  in  which  he  is  not 
defendant  his  testimony  may  tend  to  show 
that  he  has  violated  laws  of  state.  Is  not 
sufficient  to  entitle  him  to  claim  protec- 
tion of  constitution,  unless  he  is  at  same 
time  liable  to  prosecution  and  punishment 
for  such  violation — Ex  parte  Cohen,  104  Cal. 
524,  528,  48  Am.  St.  Rep.  127,  26  L.  I^.  A. 
423,  38  Pac.  364.  See  Counselman  v.  Hitch- 
cock, 142  U.  S.  647.  35  L.  ed.  1110,  1114, 
12  Sup.   Ct.  Rep.   195. 

60.  How  limited. — The  constitutional  im- 
munity that  no  person  shall  be  compelled, 
"in  a  criminal  case,"  to  be  witness  "against 
himself,"  Is  to  be  limited  to  purpose  for 
which  it  is  given,  viz.,  the  protection  of 
witness  from  being  compelled  to  furnish 
any  evidence  by  which  he  may  be  sub- 
jected to  prosecution  or  punishment,  and 
is  not  to  be  extended  so  as  to  include 
an  exemption  from  being  compelled  to  give 
evidence  that  could  not,  under  any  cir- 
cumstances, tend  to  his  conviction  of  an 
offense  against  laws  of  state. — Ex  parte 
Cohen,  104  Cal.  624,  627,  48  Am.  St.  Rep. 
127,  26  L.  R.  A.  428,  38  Pac.  364. 

61.  Invasion     of     defendant's     right. — If 

court  allows  prosecution  to  make  defendant 
general  witness  in  its  behalf,  it  invades 
right  secured  to  defendant,  not  only  by 
statute,  but  by  constitution. — People  v. 
O'Brien,   66  Cal.   602,   603,   6  Pac.   695. 

62.  Not  llntited  to  criminal  prosecatlon 
airalnst  oneself.  —  It  Is  impossible  that 
meaning  of  provision  of  constitution,  that 
no  person  shall  be  compelled,  in  any  crim- 
inal case,  to  be  witness  against  himself, 
can  only  be  that  person  shall  not  be  com- 
pelled to  be  witness  against  himself  in 
criminal  prosecution.  It  would  doubtless 
cover  such  cases,  but  it  is  not  limited  to 
them.  Object  was  to  insure  that  person 
shall  not  be  compelled,  when  acting  as 
witness  in  any  investigation,  to  give  tes- 
timony which  might  tend  to  show  that  he 
himself  had  committed  crime.  Privilege  is 
limited  to  criminal  matters,  but  it  is  as 
broad  as  mischief  against  which  it  seeks 
to  guard.  —  Counselman  v.  Hitchcock,  142 
U.  S.  547,  86  Lk  ed.  1110.  1114,  12  Sup.  Ct 
Rep.  196. 
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63.     ProYtoloH    applies    pt    what    ca«e»>  ■■ 

Constitutional  provision  that  no  person 
shall  be  compelled,  in  any  case,  to  be  wit- 
ness agrainst  himself,  must  be  construed  to 
apply  to  all  cases  In  which  action  prose- 
cuted is  not  to  establish,  recover,  or  redress 
private  and  slngrle  rlgrhts,  but  to  try  and 
punish  persons  chargred  with  commission  of 
public  offenses. — ^Thurston  v.  Clark,  107 
Cal.   386,   289,   40  Pac.   486. 

54.  ProTftiloB  •!  eonatitatlon. — No  per- 
son shall  be  compelled,  in  any  criminal 
(tase,  to  be  a  witness  asrainst  himself. — Cal. 
Const.  1879,  art.  I,  8  18,  1  Hennlner's  General 
Laws    (8d   ed.),   p.   xxxiii. 


5S.  ReadlAC  of  testimony  on  one's  o^ 
trlmL — A  mandate  that  accused  person  can 
not  be  compelled  to  grlve  evidence  against 
himself  would  fall  to  secure  whole  object 
intended  if  prisoner  might  call  an  accom- 
plice or  confederate  in  criminal  offense  and 
afterwards  use  evidence  he  might  give  to 
procure  conviction  on  trial  of  indictment 
against  him;  if  obliged  to  testify,  on  trial 
of  co-offender,  to  matters  which  would 
.show  his  own  complicity,  it  might  be  said, 
upon  very  liberal  construction  of  language, 
that  he  was  compelled  to  give  evidence 
against  himself,  that  Is,  to  give  evidence 
which  might  be  used  in  criminal  case 
against  himself;  but  where  there  is  no 
legal  provision  to  protect  witness  against 
reading  of  testimony  on  his  own  trial,  he 
can  not  be  compelled  to  answer. — People 
ex  rel.  Hackley  v.  Kelly,  24  N.  T.  76,  82. 

B6.  imnt  saflieient  to  brlns  pereon 
within. — To  bring  person  within  immunity 
of  constitutional  provision  that  no  person 
can  be  compelled,  in  any  criminal  case,  to 
be  witness  against  himself,  it  is  not  neces- 
sary that  examination  should  be  attempted 
In  criminal  prosecution  against  the  witness, 
or  that  such  prosecution  should  have  been 
commenced  and  actually  pending.  It  Is 
sufflclent  that  there  is  a  law  creating  of- 
fense under  which  witness  may  be  prose- 
cuted. If  there  is  such  a  law  under  which 
witness  may  be  Indicted  or  otherwise  pros- 
ecuted for  public  offense  arising  out  of  acts 
to  which  examination  relates,  he  can  not 
be  compelled  to  answer  in  any  collateral 
proceeding,  unless  law  absolutely  secures 
him  against  any  use  in  criminal  prosecution 
of  evidence  he  might  give;  and  this  can 
only  be  done  by  provision  that  if  he  sub- 
mits to  examination  and  answers  questions 
he  shall  be  exempt  from  any  criminal 
prosecution  for  offense  to  which  inquiry 
relates. — Ex  parte  Clarke,  103  Cal.  862,  864, 
37  Pac.  280.  See  Counselman  v.  Hitchcock, 
142  U.  8.  647,  86  Ij.  ed.  1110,  1114,  12  Sup. 
Ct.   Rep.   196. 

67.  Neirlect  or  refnsal  to  bcconM  ^ritnoss 
—As  evidence  of  wilt. — Fact  that  defend- 
ant in  criminal  case  does  not  take  witness- 
stand  for  himself  must  not  prejudice  him 
before  Jury,  nor  should  prosecuting  attor- 
ney, in  addressing  Jury,  comment  on  such 
failure    to    testify   as    evidence    of  guilt. — 


People  Y.  Tyler,  86  Cal.  622,  627;  People  y. 
McGungill,  41  Cal.  429,  431;  People  v. 
Brown,  68  Cal.  66,  67. 

88.  Same— Court  ean  not  compel  defend- 
ant to  testify^— <:ourt  has  no  power  to  com- 
pel defendant  in  criminal  case  to  take 
witness-stand;  and  defendant's  failure  to 
testify  in  case  is  not  circumstance  from 
which  unfavorable  Inference  can  be  drawn 
against  him. — People  v.  O'Brien,  66  Cal.  602, 
608,   6  Pac.  696. 

5S.  Same  —  Court  erm  In  permitting 
nrirnment,  wken. — Court  errs  in  permitting 
district  attorney,  against  objection  of  de- 
fendant's counsel,  to  argue  that  defendant's 
failure  to  become  witness  is  to  be  consid- 
ered by  Jury  as  circumstance  tending  to 
prove  his  guilt. — People  v.  Brown,  63  Cal. 
66,  67. 

60.  Same— Defendant  liad  lietter  keep 
ayvMy  from  stand,  when. — If  defendant  can 
not  go  upon  witness-stand  for  mere  pur- 
pose of  stating  fact  which  will  explain 
some  suspicious  circumstance,  without  be- 
ing forced,  upon  cross-examination,  to  lay 
bare  whole  history  of  his  life,  he  had  better 
keep  away  from  it. — People  v.  Meyer,  76 
Cal.   383.   388.    17   Pac.   431. 

61.  Same — ^Improper  argnment  hy  dla- 
triet  attorney. — It  Is  Improper  for  district 
attorney  to  make  any  argument  to  Jury 
upon  defendant's  failure  to  take  witness- 
stand  and  to  testify  in  his  own  behalf;  but, 
conceding  that  this  constitutes  error,  it  can 
only  be  availed  of  by  motion  for  new  trial, 
and  record  must  show  error. — People  v. 
Sansome,    98   Cal.   286,    238,    38   Pac.   202. 

63.  8am>e— No  prejndiee  to  results — Under 
above  section,  defendant's  neglect  or  re- 
fusal to  testify  shall  not  prejudice  him. — 
People  V.  Cllne,  88  Cal.  874,  878,  28  Pac.  891. 

63.  Same— No  presnmption  against  de- 
fendant.^— ^Defendant  Is  not  called  upon  to 
offer  himself  to  prove  any  fact  In  case,  nor 
can  any  presumption  be  properly  Indulged 
against  him  for  not  so  doing.  The  fact 
that  his  evidence  is  entitled  to  less  weight 
than  testimony  of  disinterested  person  is 
sufflclent  reason  for  desiring  to  establish 
his  defense,  as  far  as  possible,  by  other 
testimony. — People  v.  Anderson,  89  CaL  708. 
704. 

64.  Same— Thongk  defendant  kaa  tcotl- 
fled  on  otiKer  sabjeets. — ^Above  section 
declares  that  neglect  or  refusal  of  defend- 
ant to  be  witness  can  not  be  used  against 
him  in  trial.  It  may  be  conceded  that, 
under  this  section,  it  is  not  proper,  in  gen- 
eral, for  district  attorney  to  comment  on 
effect  of  defendant's  failure  to  testify  upon 
any  subject  connected  with  trial,  although 
defendant  may  have  been  witness  and  may 
have  testified  on  other  subJects.^-People  y. 
Mead,  146  Cal.   600,  606,  78  Pac.  1047. 

ni.     CONSTRUCTION   OF  SECTION. 

65.  In  geneml--4)onatmetlon  off  pro- 
Yisions     ineonslstent     vrlth     aboYO     section 

should  be  made  so  aa  not  to  include  those 


IdSS 


I  1S23 


DEFBNDANT   AS    ^ITITNESS— CROSS-JBXAMINATIOlf. 


[Pt.  II.. 


Who  have  dual  character  of  witness  and 
defendant. — People  v.  Meyer,  76  Cal.  383, 
388.    17   Pac.    481. 

66.  Same— Effect  of  omission  of  clanso 
relatlBir  to  Instructions. — Act  of  1866 
(StatR.  1865-66,  p.  865)  permitted  defendant 
to  be  examined  as  witness  at  his  own 
request,  "the  credit  to  be  given  to  his 
testimony  belnK  left  solely  to  Jury,  under 
instructions  of  court."  The  codes  omit 
clause  above  quoted,  relating:  to  instruo- 
tlons  of  court,  and  right  of  defendant  in 
criminal  case  to  testify  in  his  own  behalf 
is  found  in  general  provision  relating  to 
competency  of  witnesses.  See  above  sec- 
tion and  Code  Civ.  Proc,  section  1879. 
These  changes  do  not  so  afTect  law  that 
Jury  can  no  longer  be  instructed  upon  sub- 
ject of  defendant's  testimony  concerning 
credibility.  Court  still  has  power  to  in- 
struct as  to  credibility  of  witnesses.  Includ- 
ing defendant's  testimony.  —  People  v. 
Hitchcock,    104   Cal.   482,   486.   38   Pac.    198. 

67.  Same— -Intention  of  limitation— Con- 
fesulonn.^ — ^Lilmitatlon  contained  in  above 
section  was  doubtless  intended  to  preserve 
to  defendant  rights  secured  by  constitu- 
tion, article  I,  section  13.  So  limited,  con- 
fessions which  are  not  voluntary  are  not 
obtained,  although  as  to  matter  of  direct 
examination  cross-examination  may  be  full 
and  searching.  Some  other  statutes  do  not 
contain  such  limitation.  In  Massachusetts, 
provision  Is  that  defendant  "shall,  at  his 
own  request,  and  not  otherwise,  be  deemed 
competent  witness."  It  has  been  held  that 
when,  under  this  statute,  accused  offers 
himself  as  witness,  he  waives  all  protection 
granted  by  constitution,  and  becomes  com- 
petent witness  in  whole  case.  Under  this 
ruling,  confessions  are  forced  from  him, 
under  sanction  of  law.  So,  inquisition  of 
torture  is  restored,  only  without  rack  and 
thumb-screw.  It  has  been  well  said  that 
the  rule  has  been  reached  by  silent  ap- 
proaches. Constitution  prohibits  obtaining 
evidence  by  torture,  even  when  accused  has 
been  induced  by  offer  of  some  advantage 
to  consent. — People  v.  ArrighinI,  122  Cal. 
121.    126,    64    Pac.    691. 

6S,  Same — No  Inconsistency  In  codes  as 
to  Impcacliment  of  wltnesseM. — There  seems 
to  be  nothing  in  above  section  inconsistent 
with  provisions  of  section  251  of  the  Code 
of  Civil  I»rocedure,  relating  to  impeachment 
of  witnesses. — I*eople  v.  Johnson,  57  Cal. 
571,   573. 

69.  Sante^Proper  conntrnctlon  not  deter- 
mined.— Proper  construction  of  this  section. 
a.s  it  now  stands,  has  not  been  definitely 
.settled. — People  v.  Crowley,  100  Cal.  478, 
481,   35   Pac.   84. 

70.  Same — Section      relaten      to      ^Tliat. — 

Above  section  relates  to  defendant  In  crim- 
inal action  or  proceeding,  and  forbids  his 
being  compelled  to  be  witness  against  him- 
self.—Ex  parte  Stice,  70  Cal.  51,  54,  11  Pac. 
459. 


71u  Same— l¥liat  Is  proper  anatjcct  of 
comment  for  district  attorney. — In  a  pros- 
ecution against  defendant  for  crime  of 
conniving  at,  consenting  to,  and  permitting 
his  wife  to  be  placed  In  house  of  prostitu- 
tion, •  where  prosecution  had  adduced  evi- 
dence satisfactorily  showing  that  legal 
marriage  had  been  had,  but  defendant  had 
testified  equivocally  on  that  subject  and 
denied  marriage,  if  at  all,  only  by  implica- 
tion, there  was  no  impropriety  In  district 
attorney  commenting  upon  fact  that  defend- 
ant had  made  no  express  denial  of  mar- 
riage.— People  V.  Mead,  145  Cal.  600,  606. 
607,  78  Pac.  1047. 

72.  Where  district  attorney,  In  his  argu- 
ment, merely  told  Jury  that  person  they 
were  trying  was  not  co-defendant,  who 
took  the  stand,  but  defendant  on  trial, 
who  did  not  take  the  stand,  such  state- 
ment is  not  In  violation  of  above  section, 
where  court  instructed  Jury  that  It  was 
legal  right  of  defendant  to  remain  silent, 
and  that  no  presumption  should  be  In- 
dulged against  him  because  of  his  failure 
to  take  the  stand. — People  v.  Fitts,  4  Cal. 
App.    432,    91    Pac.    636,    637. 

73.  Same— Wliat  not  proper  subject  of 
comment. — Argument  of  district  attorney 
with  reference  to  certain  evidence,  asking 
Jury  if  statement  Is  not  true,  why  defend- 
ant did  not  take  stand  and  deny  It,  Is  In 
violation  of  provisions  of  above  section, 
even  though  court  properly  rebuked  coun- 
sel for  making  statement  and  Instructed 
Jury  to  disregard  It. — People  v.  Morris,  ^ 
Cal.  App.  1,  84  Pac.  463,  464. 

rV.     CROSS-EXAMINATION    OF 
DEFENDANT. 

Cross-examination  of  defendant  in  crim- 
inal proNccntlon. — See  19  Am.  Rep.  348,  349; 
27  Am.  Rep.  140-145;  33  Am.  Rep.  640,  547; 
38  Am.  St.  Rep.  895-898;  75  Am.  St.  Rep. 
332-339;  and  note  15  L.   R.  A.   669-674. 

Object  of  croaa-examlnatlon. — See  note  12 
L.  R.   A.   696. 

74.  Construction  of  section- As  It  orla:- 
Inally  stood. — Above  section,  as  it  originally 
stood,  simply  provided  that  "a  defendant 
in  criminal  action  or  proceeding  to  which 
he  was  party  was  not,  without  his  consent, 
competent  witness  for  or  against  himself." 
There  was  no  provision  about  cross-exam- 
ination of  defendant  when  he  offered  him- 
self as  witness. — People  v.  Crowley,  100 
Cal.    478,    481.    35    Pac.    84. 

As  to  cross-examination  of  defendant 
offerlnic  himiielf  as  a  ^vitnemi,  see  Kerr's 
Cyc.  Code  of  Civ.  Proc.  (2d  ed.),  S  2049.  note. 

75.  Same-i— Section     does     not     narro'w. — 

When  the  defendant  offers  himself  as  a 
witness,  the  rule  as  to  his  cross-examina- 
tion is  precisely  the  same  as  to  any  other 
witness  and  is  not  narrowed  by  this  section. 
Any  question  which  would  have  the  ten- 
dency to  elicit  from  him  the  whole  truth 
upon  any  matter  upon  which  he  has  been 
examined  In  chief  or  which  would   explain 
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or  qualify  or  discredit  the  force  of  his 
direct  testimony,  whether  it  be  to  give  the 
whole  of  a  conversation  or  transaction  of 
whioh  he  had  sriven  only  a  part,  or  to  show 
by  his  own  admissions  that  he  had  made 
contrary  statements,  or  that  his  conduct 
had  been  inconsistent  with  the  statements 
siven  in  his  direct  testimony  and  thus 
throw  discredit  upon  them,  would  be  legrlti- 
mate  cross-examination. — People  v.  MauRhs. 
8  Cal.  App.  107,  117,  96  Pac.  407. 

76.  The  cross-examination  of  a  defend- 
ant when  he  takes  the  stand  in  his  own 
behalf  may  Involve  an  inquiry  into  all  the 
pertinent  circumstances  immediately  lead- 
ing up  to  and  connected  with  the  act 
alleged  to  constitute  the  crime. — People  v. 
Maughs,  8  Cal.  App.  107,  117,  96  Pac.  407. 

77.  Same— Extent  «f« — ^Where  the  de- 
fendant took  the  stand  as  a  witness  in  his 
own  behalf  and  testified  that  he  had  never 
seen  the  deceased  and  his  companion  be- 
fore, that  he  did  not  shoot  at  or  aim  at 
the  deceased  and  did  not  intend  to  kill 
him,  but  only  to  scare  him,  in  seeking 
to  obtain  answers  which  would  support  the 
claim  that  defendant  was  actuated  by 
motives  of  hostility  to  the  deceased,  the 
prosecution  does  not  go  beyond  the  bounds 
as  defined  which  permit  cross-examination 
*'as  to  all  matters  about  which  he  was 
examined  in  chief." — People  v.  O'Bryan,  165 
Cal.  65.  130  Pac.  1042. 

78.  While  a  defendant  in  a  criminal 
action  or  proceeding  can  not  be  compelled 
to  be  a  witness  against  himself,  yet  if  he 
offers  himself  as  a  witness  he  may  be  cross- 
examined  as  to  all  matters  about  which 
he  was  examined  in  chief. — People  v. 
Creeks,   170  Cal.   368,   149   Pac.   821. 

79.  The  cross-examination  is  not  limited 
to  the  particular  details  expressly  contained 
in  the  questions  on  direct  examination. 
Where  a  fact  denied  by  the  defendant  in 
his  testimony  covers  the  whole  case  or  any 
branch  of  the  case,  the  matter  to  be  tested 
by  the  cross-examination  is  the  truth  or 
the  falsity  of  that  denial.  Just  as  if  It 
had  been  a  denial  of  some  more  particular 
detail  of  fact.  The  people  have  the  right 
on  cross-examination  to  draw  out  any- 
thing which  will  tend  to  contradict  the 
evidence  of  the  defendant  adduced  on  his 
direct  examination  or  weaken  or  modify  lt«! 
effect. — People  v.  Turco.  29  Cal.  Aop.  608, 
156   Pac.   1001. 

SO.  Same— Crojm-exainlnatlon,  how  lim- 
ited— ^Mattent  testified  to  In  chief. — Above 
section  of  code  limits  cross-examination  of 
defendant,  who  has  testified  in  his  own 
behalf,  to  matters  about  which  he  was 
examined  in  chief. — People  v.  Sutton,  73 
Cal.    243,    246.    15    Pac.    86. 

81.  Same— Does  not  confine  to  narrower 
llmlta-— DlKcretlon  of  conrt. — Above  section 
does  not  have  effect  of  confining  examina- 
tion of  defendant  to  narrower  limits  than 
In  cases  of  any  other  witness.  TTe  ran  b'* 
cross-examined    only    as    to    matters    abou* 


which  he  was  examined  in  chief.  Hule  is 
precisely  same  as  to  any  other  witness.  So 
far  as  other  witnesses  are  concerned,  how- 
ever, court  Is  allowed  some  discretion  as 
to  extent  and  scope  of  cross-examination 
which  might  not  be  allo-wed  in  case  of 
defendant.  Fact  that  defendant  offers  him- 
self as  witness  to  particular  matter  does 
not  give  prosecution  right  to  make  him 
witness  for  people  and  to  examine  him  gen- 
erally. Questions  put  must  be  In  cross- 
examination,  and  can  go  no  further.-«- 
People  V.  Rozelle,  78  Cal.  84,  92,  20  Pac.  36. 

82.  Same— Effect  of  danse,  **hjMt  If  lie 
offer  litmself  as  witness,  he  may  be  cross- 
examined  by  counsel  for  people  as  to  all 
matters  about  which  he  was  examined  in 
chief,"  Is  to  take  away  from  court  any 
discretion  which  it  might  ordinarily  exer- 
cise in  allowing  range  of  cross-examination 
to  extend  beyond  matter  brought  out  on 
direct  examination,  and  to  prevent  prose- 
cution from  questioning  defendant  upon 
case  generally,  and.  in  effect,  making  him 
his  own  witness. — People  v.  Gallagher,  100 
Cal.  466,  475.  35  Pac.  80.  See  People  v. 
Gallagher,  4  Cal.  Unrep.  113,  33  Pac.  890. 

83.  Same— Effect  of  compelling  defend- 
ant to  testify. — If  defendant  takes  witness- 
stand  and  is  subjected  to  cross-examination, 
which,  even  in  Its  general  features,  goes 
to  utmost  bounds  of  it,  if  it  does  not 
exceed,  limits  prescribed  by  above  section, 
he  will  be  discharged  if  he  is  compelled, 
on  cross-examination,  against  objections  of 
his  counsel,  to  testify  to  statements  made 
by  him  out  of  court,  which  are  not  merely 
admissions  of  facts  which  tend  to>  prove 
his  guilt,  but  absolute  confessions  of  com- 
mission of  crime,  especially  where  that  is 
done  without  any  pretense  on  part  of  pros- 
ecution to  show,  preliminarily,  that  such 
confessions  were  voluntary. — People  v. 
Yeaton,    75    Cal.    416,    416,    17    Pac.    544. 

84.  Same— lilmit*  of  cromi-eiuimlnatlon 
determined  by  scope  of  direct  examination. 

— Proper  limits  of  cross-examination,  under 
above  section,  are  determined  by  scope  of 
direct  examination,  and  so  long  as  cross- 
examination  is  limited  to  subject-matter  of 
direct  examination,  it  is  allowable. — People 
V.  Buckley,  143  Cal.  375,  388,  77   Pac.   169. 

85.  Same— No  limitation  or  restriction 
as  to  what— Legitimate  crosn-examlnatlon, 
wliat  Is. — Above  section  does  not  place  any 
limitation  or  restriction  upon  extent  or 
character  of  defendant's  cross-examination 
"as  to  all  matters  about  which  he  was 
examined  in  chief";  and  upon  those  mat- 
ters he  may  be  cross-examined  as  fully 
as  any  other  witness.  Any  question  which 
would  have  tendency  to  elicit  from  him 
whole  truth  upon  any  question  upon  which 
he  had  been  examined  in  chief,  or  which 
would  explain  or  qualify  or  destroy  force 
of  his  direct  testimony,  whether  it  be  to 
give  whole  conversation  or  transaction  of 
which  he  had  given  only  part,  or  to  show 
by  his  own  confessions  that  he  had  made 
contrary    statements,    or    that    his    conduct 
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had  b«en  inconsistent  with  statements 
driven  In  his  direct  testimony,  and  thus 
throw  discredit  upon  them,  would  be  legiti- 
mate cross-examination. — People  Y.  Gal- 
lagher, 100  Cal.  466,  475,  36  Pac.  80.  See 
People  ▼.  Gallagher,  4  Cal.  Unrep.  118,  33 
Pac.  890. 


86.  game  Rtgkt  of  eross-examlnatlon  mm 
compared  with  other  witnesses. — ^Under 
above  section,  it  seems  that  there  is  no 
case  which  holds  that  cross-examination  of 
defendant  may  be  as  wide  as  that  of  any 
other  witness.  On  the  other  hand,  when 
he*  is  called  as  witness  in  his  own  behalf, 
and  examined  respecting  particular  fact 
or  matter  in  case,  rigrht  to  cross-examina- 
tion is  confined  to  fact  or  matter  testified 
to  on  his  examination  In  chief,  and  such 
is  express  langruagre  of  statute.  It  is  not 
correct  to  say  that  above  section  merely 
states  common -law  rule  as  to  cross- 
examination  of  witnesses  grenerally,  for 
witnesses,  under  general  rule,  can,  for  vari- 
ous purposes,  be  asked  concerningr  matters 
about  which  they  had  not  been  examined  in 
chief. — People  v,  Crowley,  100  Cal.  478,  483, 
86  Pac.  84. 


87.  Same— Rlffkt  to  testify*  kow  con- 
ferred« — ^It  is  only  under  and  by  virtue  of 
this  provision  of  Penal  Code  that  defendant 
in  criminal  prosecution  can  be  witness  at 
all;  and  when  he  is  called  in  his  own  be- 
half, and  examined  respecting:  particular 
fact  or  matter  in  case,  right  of  cross- 
examination  is  confined  to  fact  or  matter 
testified  to  on  examination  in  chief.  Suoh 
Is  express  language  of  statute. — People  T. 
O'Brien,  66  Cal.  602,  603,  6  Pac.  696. 

88.  Same — Siarnlflcatloii     of     language.    ■ 

Language  of  this  section  is.  that  defendant 
may  be  cross-examined  "in  all  matters 
about  which  he  was  examined  in  chief." 
Either  no  signification  at  all  can  be  given 
to  this  language,  which  would  be  to  vio- 
late cardinal  rule  of  construction,  or  else 
it  must  be  held  to  be  limitation  of  general 
practice  on  cross-examination  and  estab- 
lishment of  definite  boundaries  within 
which  cross-examination  of  defendant 
must  be  confined,  and  that  latter  Is  true 
construction  seems  to  be  most  obvious  and 
clear. — People  v.  Meyer.  76  Cal.  383,  887, 
17   Pac.   431. 

88.  Same-— Wkat  Is  too  narrow  a  eon- 
stmetlon. — If  defendant  testifies  In  his  own 
behalf,  and  matter  about  which  he  was 
examined  In  chief  is  whether  or  not  he  had 
committed  acts  charged  in  information,  and 
matter  to  be  tried  by  cross-examination  is 
truth  or  falsity  of  his  denial,  and  defendant 
Is  not  asked  about  letter  in  his  examina- 
tion in  chief,  which  tends  to  contradict 
such  denial,  it  can  not  be  contended  that 
this  is  "matter"  about  which  he  can  not 
be  cross-examined.  This  would  be  giving 
statute  construction  so  narrow  as,  In  many 
cases,  to  cut  out  almost  entirely  important 
right  to  cross-examine. — People  v.  Rozelle, 
78  Cal.  84,  93,  20  Pac.  86. 


to.     Croaa-c9camlMitlo«  mi  to  auitteni  tes- 
tlflod    to    1b    cklefr— ApvUcatloB    •f    mle.^ 

General  rule  applicable  to  cross-examina- 
tion of  witness  is,  that  he  may  be  cross- 
examined  as  to  any  facts  and  circum- 
stances connected  with  matters  testified  to 
by  him  in  his  direct  examination.  This 
rule  is  applicable  to  examination  of  wit- 
ness testifying  in  criminal  or  civil  action. 
Under  this  rule  supreme  court  has  Invari- 
ably held  that  defendant  testifying* in  his 
own  behalf  may  be,  on  cross-examination, 
questioned  as  to  any  matters  connected 
with  facts  to  which  he  testified  on  his 
direct  examination  (dis.  op.  McKee,  J.). — 
People  V.  O'Brien,  66  Cal.  602,  604,  f  Pac. 
696. 

•1.     Same— SasM— -Defendant    a«    'nltmeaa. 

-—While  defendant  can  not,  under  above 
section,  be  compelled  to  testify,  yet,  if  he 
does  become  witness  and  testifies  in  his 
own  behalf,  he  may  be  cross-examined  **aa 
to  all  matters  about  which  he  was  exam- 
ined in  chief.'* — People  v.  Buckley,  ^48  Cal. 
876,   388,^77  Pac.  169. 

•2.  Same — ^Defendant  ean  ke  eacamtned 
only  as  to  snck  matters. — ^In  criminal  action, 
defendant  who  offers  himself  as  witness 
can  be  cross-examined  only  as  to  matter 
about  which  he  was  examined  In  chief. — 
People  ▼.  Wong  Ah  I^ong,  99  Cal.  440,  442. 
84  Pac.   106. 


SS.  Same— Evidence  4!an  not  be 
from  defeadaat. — Und/r  this  section,  evi- 
dence can  not  be  wrung  from  defendant. 
He  can  only  be  cross-examined  in  regard 
to  matters  concerning  which  he  has  volnn- 
tarily  testified. — People  v.  Arrlghinl,  122 
Cal.    121,   126,    64    Pac.    691. 

•4.  Same— Extends  to  entire  "matter*'  of 
direct  examination. — In  prosecution  for  em- 
benlement,  where  it  was  charged  that 
defendant  did  aid.  and  abet  one  Beggs  in 
embezzling  certain  moneys,  and  "matter" 
about  which  defendant  had  been  examined 
in  chief  was  whether  he  had  co-operated 
or  acted  In  concert  with  Beggs  in  appro- 
priating to  his  own  use  and  converting 
money  in  question,  his  answers,  stating,  in 
categorical  terms,  that  he  had  not  done 
so,  were  not  conclusive  in  his  favor,  nor 
did  they  prevent  prosecution  from  showing, 
through  medium  of  cross-examination,  that 
they  were  false,  and  for  this  purpose  pros- 
ecution was  not  limited  to  repetition  of 
questions  propounded  upon  direct  examina- 
tion, or  to  asking  him  whether  his  answers 
to  those  questions  were  correct  or  not. 
Neither  was  right  of  cross-examination  lim- 
ited to  mere  questions  that  his  counsel  had 
asked  him  upon  direct  examination,  or  to 
replies  which  he  had  made  to  those  ques- 
tions, but  it  extended  to  entire  "matter" 
about  which  he  had  been  examined  in  his 
own  behalf,  viz.,  whether  he  had  given  to 
Beggs  any  advice  or  suggestion  or  aid  in 
appropriating  money.  By  offering  himself 
as  witness  he  waived  his  constitutional 
right  to  claim  exemption  from  giving  tes- 
timony   against    himself    upon    all    matters 
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about  which  he  should  volunteer  to  testify, 
and  as  to  those  matters  law  opened  door 
for  most  searching:  Investigration  by  cross- 
examination  as  to  accuracy  of  his  testimony 
as  fully  as  any  other  witness  who  mlg^ht 
have  given  same  testimony. — People  v.  Gal- 
lagher, 100  CaL  466,  476.  35  Pac.  80.  See 
People  V.  Gallagher,  4  Cal.  Unrep.  113, 
38  Pac.  890. 

•5.  Same— ^'Mattem'*  ef  exaMliiatloB  in 
eklef. — ^Witnesses  do  not  testify  to  inno- 
cence or  guilt,  but  to  facts  from  which 
either  may  be  inferred.  These  facta,  and 
not  guilt  or  Innocence,  as  intended  to  be 
proved  or  disproved,  are  "matters  about 
which  he  was  examined  In  chief." — People 
▼.  Arrighlni,  122  Cal.    121,  127,   64   Pac.   591. 

86.  Same— No  error  to  confine  examina- 
tion to  uneh.  matters. — ^There  is  no  error  in 
permitting  defendant  in  criminal  case,  who 
offers  himself  as  witness  in  his  own  behalf, 
to  be  cross-examined  only  as  to  facts  tes- 
tified to  by  him  on  his  examination  in  chief. 
—People  T.  Holmes,  118  CaL  444,  461,  60 
Pac.  675. 

•7.  Same— Testimony  that  defendant  la 
not  ffvllty. — ^It  is  not  always  ^asy  to  deter- 
mine what  id  cross-examination  as  to  mat- 
ters testified  to  on  direct  examination. 
When  defendant  testifies  simply  that  he  is 
not  guilty,  he  may  be  cross-examined  as 
to  whole  case.  No  other  witness  could  have 
given  such  evidence. — People  ▼.  Arrighini, 
122  Cal.  121,  127.  54  Pac.  591. 

9K.  Same  —  IHlen  examination  aa  to 
matters  not  testified  to  In  chief  ia  not 
prcjivdlcial. — ^It  is  not  prejudicial  error  to 
cross-examine  defendant  In  criminal  action 
about  matters  as  to  which  he  was  not 
examitfed  in  chief,  where  they  could  not, 
by  any  conceivable  possibility,  have  preju- 
diced defendant  —  People  v.  Winters,  93 
Cal.   277.   283.   28   Pac.   246. 

89.  "Wknt  ia  legitimate  croaa-ezamina- 
tion     Comniiaslon  of  connected  oHensen. — ^It 

Is  legitimate  cross-examination  to  inquire 
as  to  commission  of  offenses  so  connected 
with  offense  for  which  party  is  on  trial, 
and  as  to  which  he  has  testified  on  his 
direot  examination,  as  to  form  part  of 
transaction  in  which  crime,  or  offense  for 
which  he  is  en  trial,  was  committed. — Peo- 
ple V.  O'Brien.  66  Cal.  602,  606,  6  Pac.  695 
(McKee,  J.,  dls.  op.). 

188.     Same— DIaerction   of  courts— So    far 

as  defendant  is  concerned,  court  is  not  al- 
lowed that  discretion  as  to  extent  of  scope 
of  cross-examination  which  it  is  permitted 
to  exercise  in  examination  of  other  wit- 
nesses.— People  V.  Rozelle,  78  Cal.  84,  92,  20 
Pac.  86;  People  ▼.  O'Brien.  96  Cal.  171,  180, 
31  Pac.  45;  People  t.  Gallagher,  100  Cal. 
466,  475,  35  Pac.  80;  People  v.  Crowley,  100 
CaL  478.  482,  85   Pac.  84. 

181«  Same  — Drawing  ont  eontmdietory 
evidence. — ^In  murder  case,  where  defendant 
was  witness  for  himself,  and  plain  object 
of  direct  examination  was  to  show  that  he 
was  peaceable,  industrious  young  man.  who 


had  never  before  even  been  accused  of 
crime,  and  effect  of  testimony  given 
thereon  was  that  he  never  before  had  been 
accused  of  crime,  or  been  in  any  trouble 
with  authorities,  except  in  single  case 
where  he  was  fined  five  dollars  for  dis- 
turbing peace,  it  was  proper,  o^  cross- 
examination,  to  draw  out  anything  which 
would  tend  to  contradict  evidence  adduced 
on  direct  examination,  or  to  weaken  or 
modify  its  effect. — People  v.  Buckley.  143 
Cal.   375.   388.   77   Pac.   169. 

182.     Same— Bvidenee  of  prior  eonvlction. 

— If  defendant  in  criminal  action  offers 
himself  as  witness,  evidence  of  his  prior 
conviction  may  be  introduced,  even  through 
form  of  cross-examination.  —  People  v. 
Crowley,  100  Cal.  478.  483.  35  Pac.  84. 

103.  Defendant,  having  Toluntarily  tes- 
tified in  his  own  behalf,  becomes  subject  to 
same  rules,  as  other  witnesses,  and  it  is 
competent  for  prosecution  to  show,  either 
by  record  of  Judgment  or  by  cross-exam- 
ination, that  he  had  theretofore  been  con- 
victed of  felony. — People  v.  Boeder.  150  Cal. 
12,  87  Pac.  1016.  1019.  See  People  v.  Meyer. 
75  Cal.  383.  386.  17  Pac.  431;  People  v. 
Arnold,  116  Cal.  682.  687,  48  Pac.  808;  Peo- 
ple V.  Sears,   119  Cal.  267,   271.  61  I^ac  325. 


184.     Same  —  Same  —  Impeachment.   — 

Defendant  in  criminal  action,  who  offers 
himself  as  witness,  may  be  asked  on  cross- 
examination,  for  purposes  of  impeachment, 
whether  he  has  not  been  convicted  of  a 
prior  felony,  but  question  aa  to  previous 
conviction  is  only  permitted  to  go  to  credi- 
bility of  witness. — People  v.  Johnson,  67 
Cal.  571,  573,  574;  People  v.  Crowley,  100 
Cal.   478,   482,  86  Pac.  84. 

lOS.     Same— Same— Ifcflratlve     answer. — If 

defendant  was  asked,  upon  cross-examina- 
tion by  district  attorney,  whether  he  had 
been  convicted  of  felony,  and  answered  in 
negative,  such  question,  even  if  It  were 
improper,  would  not  prejudice  defendant.— 
People  V.  Majoine,  144  Cal.  808.  304,  77 
Pac.  952. 

188.  Same— Explanation  of  incriminating 
clrcnmatancea.  —  When  an  accused  person, 
testifying  in  his  own  behalf,  has  offered 
an  explanation  of  circumstances  tending 
to  incriminate  him,  he  may  be  asked  on 
cross-examination  whether  he  did  not  do, 
or  omit  to  do,  something  which  it  might 
be  thought  he  would  probably  have  done, 
or  omitted  to  do.  if  his  explanation  was 
true.— People  ▼.  Dole,  122  Cal.  486,  491,  68 
Am.  St  Rep.  60,  66  Pac.  581.  See  People 
V.  Dole,   6  Cal.   984,   51   Pac.   946. 

18T.  Same-— Extent  to  which  it  may  he 
carried^ — It  does  not  seem  to  have  been 
established  by  supreme  court  that  defend- 
ant in  criminal  case,  who  has  gone  .upon 
witness-stand  as  witness  for  himself,  can 
be  cross-examined  to  full  extent  to  which 
examination  of  ordinary  witnesses  may  be 
carried. — People  v.  Dole,  122  Cal.  486,  497, 
68   Am.  St.   Rep.   50,   66   Pao.   581    (per  Mc- 
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Farland,    J.).      See    People    Y.    Dole,    6    Cal. 
Unrep.    934,   61   Pac.   945. 

108.  Same— -Fact  of  conduct  at  time  of 
and  ■wbacqnent  to  arrest. — Although  de- 
fendant did  not  testify,  on  his  direct 
examination,  in  regard  to  his  conduct  at 
time  of  and  subsequent  to  his  arrest,  yet 
he  may  be  cross-examined  as  to  that 
matter.  Any  fact  may  be  called  out  on 
cross-examination  which  jury  migrht  deem 
inconsistent  with  direct  testimony  of  wit- 
ness, and  defendant  testifying:  in  his  own 
behalf  is,  in  this  respect,  put  upon  same 
plane  with  other  witnesses. — People  v. 
Dole,  122  Cal.  486,  491,  68  Am.  St  Rep. 
50.  56  Pac.  681.  See  People  ▼.  Dole.  6 
Cal.    Unrep.    9:^4,    61    Pac.    946. 


109.  Same-— Same— Dlaacntinir    opinion.^ 

In  a  prosecution  for  raising:  check  and 
forg^lng:  certain  indorsement  on  it,  and 
passing:  It.  where  defendant  has  testified 
in  his  own  behalf  that  he  won  such  check 
in  poker  grame,  it  is  improper  to  question 
him,  on  cross-examination,  in  regard  to 
his  conduct  at  time  of  and  subsequent  to 
his  arrest,  as  those  are  not  matters  "about 
which  he  was  examined  in  chief." — People 
V.  Dole.  122  Cal.  486,  489,  491,  497.  68  Am. 
St.  Rep.  60,  66  Pac.  681  (McFarland,  J., 
dis.  op.  as  to  this  point).  See  People  t. 
Dole.  6  Cal.  Unrep.  934,  61  Pac.  946. 

110.  Same-— Fact*  not  narrated  on  direct 
examination. — If  witness  testifying:  in  his 
own  behalf  narrates  on  his  cross-examina- 
tion, without  objection,  and  without  being: 
questioned  in  relation  thereto,  facts  which 
he  did  not  narrate  on  his  examination  In 
chief,  he  may  be  cross-examined  as  to  such 
statement,  for  purpose  of  making:  them 
more  clear. — People  v.  Sutton,  78  Cal.  243, 
246,  16  Pac.   86. 

111.  Same— €k>lnK  under  different  names 
— Prior  conviction. — On  trial  for  larceny, 
defendant  testified  In  his  own  behalf  that 
he  had  been  drinking:,  and  as  he  was  walk- 
ing: along,  fell  over  something,  and  first 
thing  he  knew  somebody  grabbed  him,  this 
being  all  he  testified  to  on  his  examination 
in  chief.  On  cross-examination  he  was 
asked  what  was  his  true  name,  and  was 
then  asked,  against  his  counsel's  objection, 
as  to  whether  he  had  not  gone  by  several 
other  names,  and  whether  he  had  ever 
been  convicted  of  felony.  Such  cross- 
examination  was  held  proper. — People  v. 
Meyer,    75   Cal.    383,    386,    17    Pac.    431. 

112.  Same— 1Ie:«ltatlon  In  gtvint:  testi- 
mony.— In  prosecution  for  unlawfully  and 
maliciously  burning  and  destroying  dwell- 
ing-house and  certain  of  Its  contents, 
where  defendant  testified  for  himself,  and 
upon  his  direct  examination  testified  as  to 
stealing  money  from  vest  in  his  sleeping- 
room,  for  purpose  of  raising  inference  that 
some  other  person — probably  a  thief — had 
fired  house,  it  Is  competent  to  cross- 
examine  him  fully  as  to  all  circumstances 
attending  so  important  a  matter,  and  to 
show,   by   comparison   of   his   former   testi- 


mony about  that  matter  with  that  he  was 
then  giving,  that  he  testified  with  hesita- 
tion and  differently  at  first  trial  as  to 
facts  which  were  narrated  by  him  at  last 
trial  without  hesitation. — People  v^  Bishop, 
134   Cal.    682,    688,    66    Pac.    976. 

But   set   pars.    116,    116,    this    note. 

113.  Same  —  Impeachment  of  defendant 
by  Umsclf. — It  Is  not  intention  of  legisla- 
ture to  give  defendant  opportunity  of 
making  any  statement  upon  his  direct 
examination  which  he  may  choose,  in  ref- 
erence to  issue  before  court,  and  to  preclude 
prosecution  from  showing,  out  of  his  own 
mouth,  that  such  statement  is  false. — 
People  ▼.  Gallagher,  100  Cal.  466,  476,  36 
Pac.  80.  See  People  v.  Gallagher,  4  Cal. 
Unrep.   118,   38   Pac.    890. 

114.  Same  —  Inconsistent  conduct  —  Ex* 
plalnlnsr*  llmltlnKi  and  modifying  evidence 
In  cklef^ — Any  question  that  would  have 
tendency  to  elicit  truth  from  witness  as  to 
matters  about  which  he  had  testified  in 
chief,  or  anything  that  would  explain,  limit, 
modify,  or  destroy  force  of  evidence  given 
in  chief,  is  within  domain  of  proper  cross- 
examination.  '  By  cross-examination,  de- 
fendant's conduct  may  be  shown  to  be 
inconsistent  with  his  statements  made 
upon  witness-stand  in  his  own  behalf,  and 
negative  answers  of  witness  to  questions 
to  some  degree  indicate  conduct  incon- 
sistent with  evidence  he  had  given  on  his 
examination  In  chief. — People  v.  Dole,  5 
Cal.  Unrep.  934,  61  Pac.  946.  See  People 
V.  Gallagher,  100  Cal.   466,   476,   36  Pac.   80. 

115.  Same— Matter  tcndlnir  to  disprove 
alibi. — Any  matter  which  tends  directly  to 
prove  that  he  was  not  where  he  said  he 
was  may  be  inquired  Into,  but  not.  for 
Instance,  possession  of  stolen  goods,  though 
that  would  tend  to  prove  guilt  and  there- 
fore indirectly  to  disprove  alibi.  The 
possession  of  goods  may  have  been 
acquired  in  some  other  way,  and  If  ques- 
tion were  allowable,  it  might  open  up 
another  part  of  case,  concerning  which 
defendant  had  not  volunteered. — People  v. 
Arrighini,   122   Cal.    121,    127.   64   Pac.    691. 

116.  Same— Residence  In  bonsc  of  pros* 
titutlon.  —  Where  defendant,  on  direct 
examination,  testified  freely  as  to  happen- 
ings, conduct,  and  conversations  at  house 
of  complaining  witness,  which  was  a  house 
of  prostitution,  and  as  to  Jealous  resent- 
ment and  language  of  prosecuting  witness 
when  Informed  of  his  intended  marriage, 
as  being  motive  for  an  unfounded  accusa- 
tion of  burglary  against  him,  it  is  proper 
to  cross-examine  as  to  any  matter  or 
period  of  time  embraced  In  his  direct 
examination,  and  to  question  him  touching 
his  engagement  and  marriage,  and  to  show 
his  failure  to  remove  his  trunk  from  com- 
plainant's house  of  prostitution. — People  v. 
Davis.  1   Cal.  App.  8,   11,  81  Pac,  716. 

117.  Same  — Should  not  be  restricted 
beyond  ntatnte. — Right  of  cross-examina- 
tion affords  most  effective  mode  of  testing 
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accuracy  or  credibility  of  witness,  and 
should  not  be  restricted  beyond  require- 
ments of  statute. — People  v.  Gallagrher,  100 
Cal.  466.  476,  36  Pac.  80.  See  People  v. 
Gallasher.  4  Cal.  Unrep.  US,  83  Pac.  890. 

118.  Same  —  Tmnsaettons  between  tipro 
livcH  points  of  time. — If  defendant  takes 
witness-stand  In  his  own  behalf,  and 
undertakes  to  state  all  that  happened 
between  two  griveii  points  of  time,  he  may 
properly  be  asked  on  cross-examination 
whether  he  has  omitted  anything  pertinent 
to  case,  and  his  attention  may  be  directed 
to  precise  point  of  inquiry  by  asking:  if 
some  specified  thing:  did  not  occur  during: 
interval,  as,  for  instance,  whether  or  not 
he  had  procured  pistol. — People  v.  Russell, 
46  Cal.   121,   124. 

119.  Same  —  Wkereabovta  of  defendant 
»t  time  of  commlMilon  of  crime. — ^Where 
defendant,  on  direct  examination,  testified 
that  he  did  not  kill  deceased,  nor  employ 
any  one  else  to  kill  him,  it  was  proper 
cross-examination  to  ask  him  where  he 
was  at  the  hour  of  nigrht  when  homicide 
was  committed. — People  v.  Soeder,  160  Cal. 
12,   87   Pac.    1016,   1019. 

120.  Same  —  Wliereabouts  of  peraon 
wanted  to  corroborate  defendant's  state- 
ments.— On  trial  for  errand  larceny  for 
stealing:  horse,  if  defendant  testifies  for 
himself,  and  attempts  to  explain  his  pos- 
session of  animal  by  showing:  that  he  had 
purchased  it  from  person  named,  he  may, 
on  cross-examination,  be  interrograted  as 
to  whereabouts  of  such  person,  and  as  to 
whether  he  made  any  effort  to  procure  his 
attendance  at  trial  for  purpose  of  cor- 
roborating: his  statements;  and  fact  that 
such  person  Is  not  present  to  testify  as 
witness  in  defendant's  behalf  is  circum- 
stance which  Jury  may  consider,  as  matter 
of  evidence,  in  determining:  probable  truth 
or  falsity  of  defendant's  statement  as  to 
how  he  came  by  horse. — People  v.  Cllne, 
83    Cal.    374,    377,    878,    23    Pac.    391. 

121.  Same— Wide  scope  of  Inqnlrj  In 
mnrder  caae. — In  murder  case,  where  de- 
fendant denies  klUingr.  court  will  permit 
wide  scope  of  inquiry  on  cross-examination, 
considering:  g:eneral  nature  of  defendant's 
statement. — People  v.  Mulling:s,  83  Cal.  138, 

139,  17   Am.  St.  Rep.   223.   23   Pac.   229. 

122.  What  la  not  proper  cross-examina- 
tion—-Bnnplary— Residence  prior  to  commis- 
sion of  crime. — In  prosecution  for  burglary, 
where  defendant  testifies  for  himself,  and 
states  that  he  lived  at  certain  place,  but 
says  nothing  more  about  his  residence,  he 
can  not  be  required  on  cross-examination 
to  answer  questions  as  to  whether  he  had 
lived  at  other  places  for  from  about  nine 
months  to  a  year  prior  to  alleged  commis- 
sion of  crime,  as  such  questions  do  not 
relate  to  any  testimony  given  on  his  direct 
examination. — People  v.  Rodriguez,  184  Cal. 

140.  142,  66  Pac.  174. 

12S.  Same— Conduct  and  demeanor  at 
former  triaL  —  Where   defendant   was   not 


interrogated  on  his  examination  in  chief 
at  last  trial  as  to  his  demeanor  when  on 
witness-stand  at  first  trial,  if  record  of  his 
testimony  at  first  trial  is  silent  as  to  his 
demeanor  when  testifying  about  particular 
matter,  subject  of  his  cross-examination  at 
last  trial,  he  can  not  be  made  to  state  his 
conduct  and  demeanor  at  former  trial  as 
an  independent  fact,  for  it  might  have  been 
such  as  to  imply  guilt. — People  v.  Bishop* 
134  Cal.  682,  689,  66  Pac.  976. 
See  par.   112,   this   note. 

124.  Same  — -  Condnct  and  demeanor -i- 
Hesltatlns  answers. — ^In  prosecution  for 
unlawfully  and  maliciously  burning  and 
destroying  a  dwelling-house  and  certain  of 
Its  contents,  where  defendant  is  examined 
on  his  own  behalf  and  answers  with  hesi- 
tation, If  record  does  not  show  such  hesi- 
tation, and  his  examination  in  chief  does 
not  show  such  demeanor  at  first  tfial,  his 
hesitation  thereat  can  not  be  proved  by 
him  upon  cross-examination;  but  where 
record  of  former  trial  does  show  that  his 
hesitation  in  answering  particular  question 
became  part  of  his  answer  and  inseparable 
from  it.  It  may  be  shown  by  witness  him- 
self as  part  of  his  further  answer. — People 
V.  Bishop,  134  Cal.  682,  689,  66  Pac.  976. 

120.  Same— Defendant  4*an  not  be  made 
witness  for  state  ajpalnst  klmself  —  Com- 
ment.— Fact  that  defendant  offered  himself 
as  witness  in  his  own  behalf  did  not.  as 
to  him,  change  or  modify  rules  of  practice 
with  reference  to  proper  limits  of  cross- 
examination  of  witness;  and,  clearly,  pros- 
ecution could  not  legally  claim  that 
defendant  could  be  made  witness  for  state 
against  himself,  and  to  attempt  such  an 
outrage  of  defendant's  rights,  and  then,  if 
sanctioned  by  court,  to  comment  to  Jury 
upon  failure  of  such  an  attempt  as  cir- 
cumstance tending  to  establish  guilt  of 
defendant,  can  not  be  justified  or  sanc- 
tioned.— People  V.  McGungill,  41  Cal.  429, 
431. 


126.  Same — Having  a  pistol  In  asaanlt- 
to-mnrder  case.  —  Where  defendant  is 
charged  with  crime  of  assault  with  Intent 
to  murder  prosecuting  witness,  who  was 
going  up  pair  of  stairs  leading  from  street 
to  upper  story  of  house,  charge  being  that 
such  prosecuting  witness  was  cut  by  de- 
fendant with  knife,  and  defendant's  testi- 
mony was  that  it  was  a  third  man,  who 
fled  down  stairs,  who  did  cutting,  that  third 
man  ran  away  and  escaped,  and  that  de- 
fendant, who  was  passing  along  street,  had 
merely  stopped  near  foot  of  stairs  at  time 
of  arrest,  because  attracted  by  outcry  of 
prosecuting  witness,  but  there  is  no  men- 
tion in  such  testimony  of  defendant  having 
had  a  pistol  at  time,  it  is  prejudicial  error 
for  court  to  allow  him  to  be  asked  on 
cross-examination  about  pistol. — People  v. 
Wong  Ah  Leong,  99  Cal.  440,  442,  84  Pac. 
105. 


127.     Same— Other     matters     tluin     those 
disclosed  on  direct  examination. — Defendant 
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can  not  be  cross-examined  as  to  other  mat- 
ters than  those  disclosed  on  examination  in 
chief  for  purpose  of  discrediting:  him  by  an 
attach  upon  his  character.  This  does  not 
concern  "matter"  about  which  he  testified  . 
in  chief. — People  ▼.  Arrigrhini,  122  Cal.  121, 
128,  54  Pac.  691. 

128.  Same^-Other  ■Imllar  amumlt*  to 
■ivrdcr. — After  defendant,  chargred  with 
assault  to  murder,  has  been  examined  in 
chief  as  witness  in  his  own  behalf,  he  can 
not  be  cross-examined  as  to  other  similar 
assaults  committed  by  him,  but  about' 
which  he  was  not  examined  in  chief.  He 
can  not  be  Impeached  by  such  evidence, 
nor  would  it  tend  to  prove  that  he  com- 
mitted crime  with  which  he  is  chargred.— 
People  V.  Bishop,  81  Cal.  113,  117.  22  Pao. 
477. 

120.  Sabm  — >  PcrJuiT  before  eoronewht 
Jury. — ^In  murder  case,  where  defendant 
takes  stand  in  his  own  behalf,  it  is  not 
competent,  upon  his  cross-examination,  and 
for  purpose  of  Impeachment,  to  introduce 
testimony  showing:  that  he  committed  wil- 
ful perjury  before  coroner's  Jury,  where  he 
had  not  testified  as  to  that  matter  on  his 
examination  in  chief. — People  v.  ArrigrhinI, 
122  Cal.  121,   126,  64  Pac.  691. 


ISO.  Same-i-ProTlBS  haBdwrltln^  of  let- 
ter.— Defendant  can  not  properly  be  asked, 
upon  cross-examination,  to  prove  handwrit- 
ing of  letter,  to  which  he  had  made  no 
reference  in  his  examination  in  chief.  The 
letter  is  not  "matter  about  which  he  was 
examined  in  chi&f."  within  meaning:  of 
above  section. — People  v.  Rozelle,  78  Cal. 
84,  94,  20  Pac.  36   (McFarland,  J.,  dis.  op.). 

131.  '  Same  -^  %«e»tlo]is  asanmtiiir  exis- 
tence of  damaffinir  facts. — In  murder  case, 
however  full  may  be  explanation,  court 
should  not  permit  long:  list  of  questions  or 
cross-examination,  which  assume  existence 
of  damai^in^  facts  ag:ainst  defendant,  to 
be  put  in  such  manner  and  with  such  per- 
sistency and  show  of  proof  as  to  impress 
Jury  that  there  must  be  something:  wron?. 
even  though  prisoner  fully  denies  it,  and 
there  is  no  other  evidence. — People  v. 
Mulling:s,  88  Cal.  138,  148,  17  Am.  St.  Rep 
223,   23   Pac.   229. 

182.  Same-— l^nestlons  bearlngr  oa  lano- 
eeace  or  ffvHt. — When  defendant  testifies 
to  facts  which  simply  have  bearingr  upon 
question  of  innocence  or  gruilt,  cross-exam- 
ination must  be  confined  to  such  facts, 
otherwise  he  is  compelled  to  grive  evidence 
ag:ainst  himself. — People  y.  Arrighini,  122 
Cal.  121p  127,  64  Pac.   691. 


§  1324.    WITNESS  NOT  TO  BE  PROSECUTED  UPON  TESTIM0N7  OF 

HIMSELF.     [Repealed.  ] 

History:    Enacted  March  24,  1911,  Stats,  and  Amdts.  1911,  p.  485; 
repeal  approved  April  8,  1917,  Stats,  and  Amdts.  1917,  p.  291. 


GIVING   OF   TESTIMONY   CREATES 
IMMUNITY. 

1.  As  to  generally. 

2,3.  Constitutionality   of   section — In    gen- 
eral. 

4.  Same — Title  sufficient. 

5- 10.  Construction  of  section  and  its  effect. 

11, 12.  Failure  to  instruct  witness  before  tes- 
tifying— Effect  of. 

13.  Same — Testimony    given    not   incrimi- 
nating. 

1«  As  to  scBcrallT. — An  order  dismissing 
a  criminal  action  agrainst  a  defendant  upon 
the  ground  that  the  grand  jury  finding  the 
indictment  did  not  comply  with  section  1324 
of  the  Penal  Code,  is  not  an  appealable 
order. — People  v.  Knowles,  27  Cal.  App.  498. 
166  Pac.  140. 

2.     Conatitntionallty  —  In  ireneral.  —  The 

constitutionality  of  the  above  section  has 
been  upheld  by  the  supreme  court  of  this 
state,  the  court  saying  that  the  general 
objection  to  legislation  of  this  kind  as  un- 
constitutional has  been  before  the  courts 
frequently,  and  has  been  sustained  by  the 
weight  of  authority. — People  v.  Fryer,  175 
Cal.  785,  167  Pac.  882.     See  Ex  parte  Clarke, 

103  Cal.   862,  87  Pac:   230;   Ex  parte  Cohen. 

104  Cal.  624,  43  Am.  St.  Rep.  127,  26  L.  R.  A. 
428,  88  Pac.  864;  In  re  Buskett,  106  Mo.  602. 
37  Am.  St  Rep.  878.  14  L.  R.  A.  407,  9  Am. 
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Cr.  Rep.  754,  17  S.  W.  763;  State  ▼.  Nowell. 
68  N.  H.  814;  Counselmen  ▼.  Hitchcock,  142 
U.  S.  647,  86  L.  ed.  1110,  12  Sup.  Ct  Rep.  196. 
See,  also,  discussion  and  authorities  in 
note  14  L.  R.  A.  407. 

8.  This  section  gives  complete  immunity 
from  prosecution  and  Is  not  violative  of  the 
constitution. — People  v.  Knowles,  27  Cal. 
App.   498,   166   Pac.   140. 

4.  Same— Title  aiiAeflcBt,  although  It 
does  not  contain  anything  about  the  grant- 
ing of  immoinity..  nor  anything  about  when 
the  state  will  refuse  to  "prosecute  a  person 
charged  with  crime";  the  question  of  Im- 
munity to  a  witness  whose  testimony  may 
incriminate  himself  naturally  arises  and 
becomes  part  of  an  act  dealing  with  the 
subject  mentioned  in  the  title  to  the  act; 
and  the  same  is  true  of  all  the  other  pro- 
visions in  the  act  germane  to  the  title.  It 
was  never  expected  that  the  title  to  an 
act  should  be  an  index  to  all  of  its  pro- 
visions, and  so  long  as  the  provisions 
themselves  are  cognate,  attlngent,  and  ger- 
mane to  the  subject-matter  of  the  title,  no 
violence  is  done  to  the  constitution. — People 
V.  Fryer.  176  Cal.  786.  793,  167  Pac.  882, 
following  doctrine  in  Ex  parte  Hallawell, 
155   Cal.    112.    99    Pac.    490. 

5.  GonatmctloB  of  aeetloa  aad  Its  effect. 

— Briefly  paraphrased  this  section  means 
that  a  witness  can  no  longer  refuse  to 
testify  in  a  criminal  case  though  his  testl- 
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mony  may  incriminate  himself,  but  If  he 
demands  that  he  be  excused  on  that  ground 
he  shall  not  be  liable  thereafter  to  prose- 
cution. It,  however,  he  testifies  voluntarily, 
or  If  he  falls  to  ask  to  be  excused  from 
testlfylner  on  the  ground  stated,  his  testi- 
mony may  be  used  against  him.  But  he  is 
deemed  to  have  asked  to  be  excused  from 
testifying:  "under  this  section,  unless  before 
any  testimony  Is  given  .  .  .  the  Judge,  fore- 
man, or  other  person  presiding  at  such 
trial,  hearing,  proceeding  or  investigation, 
shall  distinctly  read  this  section  of  this 
code  to  such  witness."  And  one  objection 
to  a  question  shall  be  sufficient  to  protect 
such  witness  from  prosecution.-^People  v. 
Knowles,  27  Cal.  App.  498,  155  Pac.  140. 

f.  Before  the  enactment  of  this  section 
there  was  no  power  to  compel  a  witness  to 
testify  when  he  believed  that  his  testimony 
would  implicate  himself,  and  there  was  no 
power  to  grant  him  Immunity  from  prose- 
cution if  he  did  testify.  The  legislature 
pointed  out  in  this  section  the  precise  mode 
to  be  followed.  The  essential  provisions 
of  the  section  must  be  stated  to  the  wit- 
ness and  stated  correctly.  Its  substance 
at  least  must  be  told.  Inasmuch  as  it  is 
very  simple  to  read  the  section  as  directed 
that  is  the  better  and  safer  practice. — 
People  ▼.  Knowles,  27  Cal.  App.  498,  165 
Pac.  140. 

7.  The  whole  purpose  of  this  enactment 
seems  to  have  been  to  enable  prosecuting 
officers  to  obtain  the  testimony  of  persons 
implicated  in  a  criminal  transaction  with- 
out violating  the  constitutional  provision 
giving  to  every  person  the  right  to  refuse 
to  incriminate  himself  by  his  testimony. — 
People  ▼.  Richman,  28  Cal.  App.  761,  156 
Pac.  142. 

8.  Where  the  defendant  did  not  testify. 
but  made  certain  extrajudicial  statements 
in  which  the  record  shows  that  he  made  no 
objection  to  giving  his  connection  with  the 
affair  and  which  appear  to  have  been  vol- 


untarily made,  this  section  has  no  applica- 
tion.— People  V.  Dye,  29  Cal.  App.  169,  164 
Pac.  876. 

9.  This  provision  was  not  intended  to 
apply  to  co-defendants  called  as  witnesses 
for  the  defense,  but  to  enable  the  prosecut- 
ing ofncer  to  obtain  the  testimony  of  those 
partlceps  crimlnis  to  a  crime  for  the  com- 
mission of  which  another  is  being  prose- 
cuted.— People  V.  Allen,  32  Cal.  App.  110, 
162  Pac.  401. 

10.  In  order  to  Justify  the  contention 
that  because  one  was  called  and  examined 
before  another  court  concerning  matters 
affecting  the  transaction  set  forth  in  the 
information,  without  first  having  read  to 
him  this  section,  no  further  proceedings 
could  be  taken  against  him  and  the  court 
could  not  sentence  him,  it  must  be  shown 
that  the  testimony  given  was  of  an  incrim- 
inating nature. — ^People  v.  Richman,  28  Cal. 
App.   761,   166   Pac.   142. 

11.  Failvrc  to  Instmet  vrltaiefls  kefore 
testifying — VM^et  of. — ^Where  a  witness 
called  at  the  preliminary  hearing  of  an- 
other charged  with  murder,  without  being 
first  instructed  as  to  his  rights  and  pro- 
tection under  the  provisions  of  the  above 
section,  gave  testimony  incriminating  him- 
self .in  the  murder,  he  can  not  thereafter 
be  prosecuted  and  convicted  of  the  murder. 
— People  V.  Fryer,  176  Cal.  786,  167  Pac.  382. 

12.  Compare  t  People  v.  Cavala,  86  Cal. 
App.  164,  169  Pac.  420,  holding  that  rule 
as  to  immunity  in  case  of  failure  to  in- 
struct, and  witness  gave  self-incriminating 
testimony,  does  not  apply  to  a  person  called 
as  a  witness  at  the  preliminary  hearing 
without  suspicion  that  he  was  implicated 
In  the  offense. — See  to  same  effect  People 
V.   Kirk.   32  Cal.  App.   617,  163   Pac.   696. 

13.  Same— TestiaiOBy  given  not  Inerim- 
inatlng  the  rule  under  the  above  section 
before  Its  repeal  In  1917  did  not  apply. — 
People  V.  Cavala,  86  CaL  App.  164,  169 
Pac.    420. 


CHAPTER  III. 

COMPELLING  THE  ATTENDANCE  OF  WITNESSES. 


f  1326.  SubpcBoa  defined,  and  who  may  issue. 
I  1327.  Form  of  subpopiui. 
1 1328.  Subpcena,  by  whom  and  how  served. 
f  1329.  Fees  of  witnesses,  when  from  without 

county. 
i  1330.  Witness  residing  or  served  with  sub- 

pcena  out  of  the  county,  bow  com- 

p^ed  to  attend. 


S  1331.  Disobedience  to  subpcsna,  etc. 

§  1332.  Failure  to  appear,  undertaking  for- 
feited. 

§  1333.  Prisoner  as  material  witness  for  peo- 
ple.    [Manner  of  producing.] 


§1326.  SUBPOENA  DEFINED,  AND  WHO  lOAT  ISSUE.  The  process 
by  which  the  attendance  of  a  witness  before  a  court  or  magistrate  is  required 
is  a  subpcena ;  it  may  be  signed  and  issued  by : 

1.  A  magistrate  before  whom  a  complaint  is  laid,  for  witnesMi  in  the  ftate^ 

either  on  behalf  of  the  people  or  of  the  defendant. 
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2.  The  diBtrict  attorney,  for  witnesses  in  the  state,  in  support  of  the  prose- 
cution, or  for  such  other  witnesses  as  the  grand  jury,  upon  an  investigation 
pending  before  them,  may  direct. 

3.  The  dutrict  attorney,  for  witnesses  in  the  state,  in  support  of  an  indict- 
ment or  information,  to  appear  before  the  court  in  which  it  is  to  be  tried. 

4.  The  clerk  of  the  court  in  which  an  indictment  or  information  is  to  be 
tried;  and  he  must,  at  any  time,  upon  application  of  the  defendant,  and  with- 
out charge,  issue  as  many  blank  subpcenas,  subscribed  by  him  as  clerk,  for 
witnesses  in  the  state,  as  the  defendant  may  require. 

History:  Bhiacted  February  14,  1872,  founded  on  §§  550,  551  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  273;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  27. 


ISSUANCE  OF  SUBPCENA— AERE8T 
OF  WITNESS. 

1.  Liability    of    justice  —  Unauthorized    flub- 

pcBiia — ^Failure  to  obey — Arrest. 

2.  Unauthorized  direction  of  warrant. 

3.  Warrant   for   arrest   of   witness — How   to 

be  addressed. 

4.  Same — ^Power  of  justice  to  issue. 

5.  What  is  necessary  to  authorize  magistrate 

to  issue  subpoena. 

Mean*    of    protectlom    of    wltneave*.— -See 

Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.),  §8  1986- 
1997  and  notes. 

1.  Iifl«blUt7  of  Jnatlee  —  UnauthorlBed 
•nbpocHa^-Fallvre  to  obey— -Arreat. — Where 
one  failed  to  obey  subpoena  issued  by  Jus- 
tice of  peace,  such  Justice  was  not  liable  in 
damagres  for  causing:  his  arrest  and  impris- 
onment, althougrh  such  subpcBna  was  insuf- 
ficient to  require  attendance  of  person 
served,  and  warrant  of  arrest  was  directed 
"to  the  sheriff  or  any  constable,"  etc.,  in 
violation  of  statute,  which  required  it  to 
be  directed  to  sheriff  only.  In  such  case. 
Justice  acted  in  Judicial  capacity  in  issuing 
subpoena  and  warrant. — ^AUeo  t.  Reece,  39 
Fed.   341,   846. 

2.  UnantlioiiBed   dlrectloa   of   warrant.— 

The  direction  of  warrant,  issued  by  Justice 


of  peace  for  arrest  of  witness  who  has 
been  duly  subpoenaed,  but  who  fails  to  at- 
tend "to  the  sheriff  or  any  constable,'^ 
etc.,  is  clear  violation  of  Code  of  Civil  ■ 
Procedure,  sections  1993,  1994.  —  Allec  v. 
Reece,  39  Fed.  341,  845. 

8.  "Warrant  for  arrest  of  wfltneiM»— How 
to  be  addrenaed. — Warrant  for  arrest  of 
witness  who  has  been  duly  subpoenaed,  but 
who  fails  to  attend,  must  be  addressed  to 
sheriff  of  county  where  he  is  to  be  found. 
This  is  required  by  Code  of  Civil  Proce- 
dure, sections  1998,  1994. — Allec  v.  Reece* 
39    Fed.    341,    346. 

4.  Same  -«  Power  of  Jnatlee  to  liiiiwe.  -^ 

Justice  of  peace  has  power  to  issue  warrant 
for  arrest  of  witness  who  has  been  duly 
subpoenaed,  if  he  fails  to  attend,  upon  proof 
of  service  of  subpoena  and  of  witness'  fail- 
ure to  attend. — Allec  v.  Reece.  89  Fed. 
341,   346. 

5.  'WKat  neceMMiry  to  anthorlse  nuista- 
trate  to  laane  mnbpoena.  —  To  authorize 
magristrate,  for  purposes  of  preliminary 
examination,  to  issue  subpoena,  there  must 
be  laid  before  him  written  complaint  on 
oath,  alleerinff  that  person  therein  named 
has  been  gruilty  of  some  desigrnated  offense. 
— United  States  v.  Collins,  79  Fed.  65,  67. 

Subpoena,  how  nerved. — See  Kerr's  Cyc 
Code  Civ.  Proc.   (2d  ed.),  8  1987  and  note. 


§  1327.    FORM  OF  SXTBPGBNA.    A  snbpcena  authorized  by  the  last  section 
must  be  substantially  in  the  following  form: 

The  People  of  the  State  of  California  to  A  B ; 

You  are  commanded  to  appear  before  C  D,  a  justice  of  the  peace  of  ^— 

township,  in county  (or  as  the  case  may  be),  at  (naming  the  place),  on 

(stating  the  day  and  hour),  as  a  witness  in  a  criminal  action  prosecuted  by 
the  people  of  the  state  of  California  against  E  F. 

Given  under  my  hand  this day  of ,  A.  D.  eighteen  [nineteen]  . 

G  H,  Justice  of  the  Peace,  (or  ''J  K,  District  Attorney,"  or  **By  order  of  the 
court,  L  M,  Clerk,"  or  as  the  case  may  be).  If  books,  papers,  or  documents 
are  required,  a  direction  to  the  following  effect  must  be  contained  in. the 
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subpoena:    *'Aiid  you  are  required,  also,  to  bring  with  you  the  following" 

(describing  intelligibly  the  books,  papers,  or  documents  required). 

History:  Enacted  February  14,  1872,  founded  on  88  552,  553  Criminal 
PracUce  Act  1851,  Stets.  1851.  pp.  273,  274. 

§  1328.  SUBPOENA,  BY  WHOM  AND  HOW  SERVED.  A  subpoena  may 
be  served  by  any  person,  but  a  peace-officer  must  serve  in  his  county  any  sub- 
poena delivered  to  him  for  service,  either  on  the  part  of  the  people  or  of  the 
defendant,  and  must,  without  delay,  make  a  written  return  of  the  service, 
subscribed  by  him,  stating  the  time  and  place  of  service.  The  service  is  made 
by  showing  the  original  to  the  witness  personally  and  informing  him  of  its 

contents. 

History:  Enacted  February  14,  1872,  founded  on  §§  554,  555  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  274;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  495,  act  held  unconsti- 
tutional, see  history,  §  5,  ante. 

§1329.    FEES   OF  WITNESSES,   WHEN  FROM  WirHOUT   COTJNTY. 

"When  a  person  attends  before  a  magistrate,  grand- jury,  or  court,  as  a  witness 
in  a  criminal  case,  upon  a  subpoena  or  in  pursuance  of  an  undertaking,  and  it 
appears  that  he  has  come  from  a  place  outside  of  the  county,  or  that  he  is  poor 
and  unable  to  pay  the  expense  of  such  attendance,  the  court,  at  its  discretion, 
if  the  attendance  of  the  witness  be  upon  a  trial,  by  an  order  upon  its  minutes, 
or,  in  any  other  case,  the  judge,  at  his  discretion,  by  a  written  order,  may 
direct  the  county  auditor  to  draw  his  warrant  upon  the  county  treasurer  in 
favor  of  witness  for  a  reasonable  sum,  to  be  specified  in  the  order,  for  the 
necessary  expenses  of  the  witness. 

History:  Enacted  February  14,  1872,  founded  on  85  556,  557  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  274;  amended  March  8,  1876,  Code 
Amdts.  1875-6,  p.  117. 

FEES  AND  MILEAGE  OF  WITNESSES.  trlct  court  had  Jurisdiction,  where  witness 

.        ...  was  poor,   or  had  come  from  place  out  of 

.  1.  Allovrance  to  be  paid  by  county  m  which  county,    and    had    attended    for    people,    to 

indictment  was   found.  order  county  treasurer  to  pay  witness'  ex- 

2.  Claim  for  fees — To  be  first  audited  by  penses.  In  reasonable  sum,   to  be  specified 

court.  iu    order,    but   order   should   have    directed 

8.  Same  — To    be   submitted   to    board   of  allowance  to  be  paid  by  county  in  which 

supervisors.  Indictment    Was    found. — Sargrent   ▼.    Cavis, 

4   County  Government  Act— Inadequacy  of.  36  Cal.  553,  568,  569. 

i-    a  ^           TT««^«ofif«f4AiiQlUv  Want  of  *•     Claim    lor    feca — ^To    be    flr»t   avdlted 

6.  Same  -  Unconstitutionality        Want  or  ^^  eoi.rt.-Alt hough  there  Is  no  law  which 

uniform  operation.                        .   •     n^  authorizes  court  or  Judge  to  make  an  order 
6.  Construction    of    section— As    ongmaiiy  ^^^  payment  of  any  claim  of  witness,  ex- 
framed,  cept    in    cases    specified    In    above    section, 

7    game Discretionary  power  of  judge.  for  fees  claimed  under  act  of  1895    (Stats. 

8  9    Same— Does  not  provide  mode  of  pay-  18»5,   p.   273),  all  fees  claimed  under  last- 

», ».  oame— x/owj  uui,  i*  r  ^  named  act  must  be  audited  by  court  before 

™®"  •  1         '     •  1  J   #  *'*^    claim    therefor    can    be    allowed    and 

10.  Same— Special  cases  only  provided  for.       ordered  paid  by  board  of  supervisors   (con. 

11  Ineffectual  order  for  payment  of  witness       op.   of  Beatty,  C.  J.). — ^Idurphy  v.  Madden, 

f^ea.  180  Cal.   674,   677,   68   Pac.   80. 

12  Where     witnesses     reside     in     adjoining  »•     Same— To   be   mibmltted   to   board   ct 

county.  ini»ervl»or«. — There  beingr  no  mode  provided 

.,      .             ^j  by    law    for    payment    of    witness    fees    in 

13.  Same— Witnesses  who  reside  m  an  ad-  criminal   case,   except   as   provided   in    this 

joining  county.  section,   even   supposing   that   they   consti- 

1.     Allowamcc    to    be   paid    br   eonaty    fa  tute  valid  charge  agralnst  county,  they  are 

whteb  ladlctmeat  vraa  foand. — Under  Crim-  to  be  submitted  to  board  of  supervisors  as 

inal  Practice  Act  of  1861,  section  666,  dis-  other  claims  against  county  are  submitted. 
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—Murphy  T.  Madden,  180   Cal.   $74.   67$,   63 
Pac.  80. 

4.  County  goiremm^nt  act  ^  Inadeqiuiey 

of. — Provision  of  County  Government  Act 
(StatB.  1891,  p.  385),  section  190,  subdivision 
16,  concerning  allowance  of  witness  fees, 
is  not  even  unifopm  as  to  particular  in- 
dividuals whom  it  seeks  to  reach,  because 
allowance  to  be  made  depends  upon  abso- 
lute will  of  Judgre.  No  rules  or  principles 
are  sriven  or  hinted  at  by  which  he  is  to 
"hear  and  determine";  no  facts  are  to  be 
found  or  conclusions  reached  Judicially;  he 
is  not  to  Inquire  and  determine,  as  under 
above  section,  whether  witness  came  from 
without  county,  or  is  poor,  and  unable  to 
pay  expenses  of  his  attendance,  and  what 
would  be  reasonable  sum  for  his  neces- 
sary expenses;  but  witness,  if  he  receives 
anything,  no  matter  what  his  condition  or 
where  his  residence  may  be,  is  to  receive 
"the  same  per  diem  and  mileage  as  Jurors," 
and  this  he  is  to  receive  or  not  receive  as 
Judge  may  arbitrarily  will. — Turner  v. 
County  of  Siskiyou,  109  Cal.  332,  334,  335, 
48  Pac.  484. 

As  to  witaeMi  fcea  1b  eonntleo  of  tke 
thirty-third  elaM,  see  Kerr's  Cyc.  Political 
Code  (2d  ed.),  8  4868. 

5.  Same— UacoBOtltiitioBallty  —  "WaBt  of 
uniform  operation. — ^An  action  brought  by 
plaintlft  to  recover  fees  and  mileage  for 
himself  and  number  of  assignors,  as  wit- 
nesses in  certain  criminal  case  tried  In 
superior  court  of  Siskiyou  County,  was  not 
based  on  above  section.  It  was  brought 
under  subdivision  16  of  section  190  of 
County  Government  Act  (Stats.  1891,  p.  885), 
which  provided  that  in  counties  of  the 
twenty-eighth  class  alone  "every  person 
subpoenaed  as  witness  in  criminal  case  be- 
fore superior  court  shall,  subject  to  dis- 
cretion of  Judge  thereof,  be  entitled  to  same 
per  diem  and  mileage  as  Jurors  in  like 
case;  provided  that  such  per  diem  to  wit- 
nesses only  be  allowed  for  actual  days' 
attendance."  This  provision  is  clearly  un- 
constitutional and  void.  It  does  not  apply 
to  counties  in  any  other  class.  Other 
counties  are  subject,  in  matter  of  Juries 
In  criminal  cases,  either  to  this  section  or 
to  provisions  very  similar  to  it.  The 
County  Government  Act  is  essentially  a 
"general  law,"  and  provision  in  question 
does  not  have  a  "uniform  operation,"  as 
required  by  California  constitution  of  1879, 
article  I,  section  11. — Turner  v.  County  of 
Siskiyou.  109  Cal.  332,  334.  885,  42  Pac.  434. 

ff.  ConatroctloB  of  aection— Aa  orlartnally 
framed. — As  above  section  was  originally 
framed,  witnesses  in  criminal  cases  were  re- 
quired to  be  paid  out  of  county  treasury  by 
county  treasurer  by  order  of  county  Judge; 
and  production  of  order  or  certified  copy  of 
it  was  alone  required  to  make  it  duty 
of  treasurer  to  pay  It.  As  modified  by 
amendment  of  1876.  court  In  one  case,  and 
Judge  of  court  In  all  others,  was  empowered 
to  direct  auditor  by  written  order  to  draw 
his  warrant  on  treasurer  "in  favor  of  wit- 


nesses for  reasonable  sum,  to  be  specified  in 
order,  for  necessary  expenses  of  witnesses." 
No  intervention  of  board  of  supervisors  is 
required  here.  The  legislature  fixes  mode 
of  auditing  and  payment  In  this,  as  In  all 
other  cases,  out  of  county,  or  city,  or  city 
and  county  treasuries,  within  constitutional 
limits,  and  law  is  valid. — Ex  parte  Reiss, 
64  Cal.  288,  244.  80  Pac  806. 

T.     Same— Dlacretioaary  power  of  Jnd^e. 

— Above  section,  which  Is  general  in  Its 
nature,  applies  to  whols  state,  and  gives 
Judge  discretionary  power  to  direct  county 
auditor  to  draw  his  warrant  upon  treas- 
urer for  reasonable  sum  of  money,  to  be 
specified  in  order,  for  all  necessary  sx- 
penses  of  witness  in  criminal  case,  "where 
it  appears  that  he  has  come  from  place 
outside  county,  or  that  he  is  poor,  and 
unable  to  pay  expenses  of  such  attend- 
ance."— Turner  v.  County  of  Siskiyou*  109 
Cal.  832,  334,  42  Pac.  484. 

8.  Saate— Does  not  provldo  siodo  of  pay- 
ment.— Above  aection  does  not  provide 
mode  in  which  witnesses  in  criminal  cases 
are  to  be  paid;  it  simply  determines  the 
fees  which  certain  persons,  oflAcers,  wit- 
nesses, and  others  are  entitled  to  charge; 
but  it  does  not  declare  who  shall  pay  them, 
or  in  what  manner  payment  may  be  sn- 
forced. — ^Murphy  v.  Madden,  180  Cal.  674, 
676,  63  Pac.  80. 

9.  All  fees  claimed  must  be  audited  by 
court  before  they  can  be  allowed  (con.  op. 
Beatty,  C.  J.). — ^Murphy  v.  Madden,  180  CaL 
674,  677,  68  Pac.  80. 

See,  also,  par.  8,  this  note. 

10.  Same-— Special  oases»  oalyt  provided 
for. — ^It  can  not  be  contended  that  above 
section  provides  miodes  in  which  witnesses 
in  criminal  cases  are  to  be  paid.  It  pro- 
vides only  for  special  cases  of  witnesses 
from  without  county  and  those  too  poor  to 
pay  expense  of  attendance.  As  to  neither 
class  does  it  provide  compensation  or  any- 
thing in  nature  of  fees,  and  as  to  poor  it 
simply  furnishes  court  with  means  of  pro- 
curing attendance  of  witnesses. — ^Murphy  ▼. 
Madden,  180  Cal.  674,  676.  68  Pac.  80. 

11.  iBeflcetaal  order  for  payment  of  wit- 
ness fees. — ^An  order  of  court,  made  in 
writing,  by  Judge  who  presided  at  trial, 
but  which  was  not  entered  on  minutes  of 
court,  as  follows,  after  title  of  cause:  "The 
auditor  of  Modoc  County,  California,  is 
directed  to  draw  his  warrant  upon  treas- 
urer of  such  county  in  favor  of  above- 
named  witness,  payable  out  of  general 
fund  of  county,  for  $10.60,"  and  dated  and 
signed  by  Judge,  is  ineffectual  from  any 
point  of  view.  It  is  in  favor  of  no  one, 
and  does  not  authorize  auditor  to  draw 
his  warrant  for  any  person.  The  recital 
is  "in  favor  of  above-named  witness,"  but 
no  person  is  named.  It  could  have  no 
validity,  under  above  section,  for  further 
reason  that  it  was  not  made  by  court  and 
entered  in  minutes  of  court  But.  consid- 
ering it  to  be  an  ex  parte  order,  still  it 
would    not    follow    that   it    was    made    in 
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Chambers,  for  it  !•  expressly  provided  In 
above  section,  as  to  this  order,  that  it 
must  be,.  "It  the  attendance  of  witness  be 
upon  a  trial,"  by  court,  and  by  order 
entered  upon  its  minutes;  in  other  cases, 
by  Judgre  by  written  order.  The  statute 
Itself  discriminates  between  "court"  and 
"Judgre,"  and  provides  that  in  one  case 
court  must,  act,  and  in  other  the  Jud^e 
may.  Whatever  is  done  by  court  is  also 
done  by  Judgre  as  an  essential  constituent 
of  court,  but  converse  is  not  true. — ^BCurphy 
▼.  Madden,  189  Gal.  674,  676,  68  Pac.  80. 


12.  'Where  witnesses  reside  !■  an  adjoin- 
iBiT  county  they  are  within^  reach  of  the 
Jurisdiction  of  the  court,  and  it  is  error  to 
compel  a  party  to  submit  his  case  without 
the  benefit  of  their  oral  testimony. — People 
v.  Bossert,  14  Cal.  App.  113,  111  Pac.  16. 

18.  W^ltnessea  who  reside  In  an  adjolnlnic 
eoiint>'  held  to  be  within  reach  of  the  Ju- 
risdiction of  the  court,  and  prejudicial  error 
to  compel  party  to  submit  his  case  without 
the  presence  of  such  witnesses,  and  the 
benefit  of  their  oral  testimony. — People  v. 
Bossert,  14  CaL  App.  118,  111  Pac.  16. 


§1330.  WITNESS  RESmiNO  OR  SERVED. WITH  SUBPCENA  OUT  OF 
THE  COITNTT,  HOW  COMPELLED  TO  ATTEND.  No  person  is  oblip:ed  to 
attend  as  a  witness  before  a  court  or  magistrate  out  of  the  county  where  the 
witness  resides,  or  is  served  with  the  subpcena,  unless  the  judge  of  the  court 
in  which  the  offense  is  triable,  or  a  justice  of  the  supreme  court,  or  a  judge  of 
a  superior  court,  upon  an  affidavit  of  the  district  attorney  or  prosecutor,  or 
of  the  defendant,  or  his  counsel,  stating  that  he  believes  the  evidence  of  the? 
witness  is  material,  and  his  attendance  at  the  examination  or  trial  necessary, 
shall  indorse  on  the  subpoena  an  order  for  the  attendance  of  the  witness. 

History:  Enacted  February  14,  1872,  substantial  re-enactment  of  §  558 
Criminal  Practice  Act  1851,  Stats.  1851,  p.  274;  amended  April  12,  1880, 
Code  Amdts.  1880  (Pen.  G.  pt.),  p.  34. 

FOREIGN  WITNESSES. 

1.  Construetioa    of    section — ^Effect    of    non- 

compliaaoe  with  statute. 

2.  Same — Mere  request  does  not  entitle  one 

to  foreign  subpoena. 

3.  Same — Not  error  to  deny  coutinuanee  upon 

insufficient  affidayit. 

1.  Convtmetloa  of  •eotloa  ^  Effect  of 
BOB-compllaBee  fvltk  atatvte. — ^Under  above 
section,  where  Justice  of  peace  has  issued 
subpoena  to  resident  of  another  county  to 
appear  and  testify  as  witness,  such  witness 
is  not  compelled  to  attend,  unless  Jud^e  of 
cour^  in  which  ofPense  Is  triable,  or  Justice 
of  supreme  court,  or  Jud^e  of  superior 
court,  upon  affidavit  of  district  attorney 
or  prosecutor,  or  of  defendant  or  his  coun- 
sel, stating:  that  he  believes  evidence  of 
witness  is  material,  and  his  attendance  at 
examination  or  trial  necessary,  shall  in- 
dorse on  such  subpoena  an  order  for  at- 
tendance of  such  witness;  and  In  absence 
of    such    order,    Justice    has    no    power    to 


commit  witness  as  being:  sruilty  of  con- 
tempt for  falling:  to  obey  such  subpoena. — 
Allec  T.  Reece,  89  Fed.   341,  342,  345. 

2.  Sam«— Melre  request  does  not  entitle 
one  to  forelarn  anbpofraa. — ^Mere  request  is 
not  sufflcient  to  entitle  defendant  to  for- 
eign subpoena;  and  denial  of  foreigrn  sub- 
poena can  not  be  availed  of  by  defendant 
where  there  is  nothing  in  his  affidavit  to 
show  that  he  ever  flled  with  Judgre  an  affi- 
davit or  took  requisite  steps  to  entitle  him 
to  foreigrn  subpoena. — ^People  v.  Findley,  132 
Cal.  301,  305,  64  Pac.  472. 

8.  Same— Not  error  to  deny  continuance 
upon  Insnlllclent  afltdavlt. — Refusal  of 
court  to  grant  defendant  continuance  of 
trial  Is  not  error.  If  affidavit  for  such  con- 
tinuance fails  to  show  a  subpoena,  properly 
indorsed  as  required  by  law.  for  witness 
who  resides  out  of  county  in  which  trial 
is  had,  and  who  is  alleged  to  be  material 
one  for  defendant. — People  v.  Lampson,  70 
Cal.  204,  206.  11  Pac.  698. 


§1331.  DISOBEDIENCE  TO  SUBPCENA,  ETC.  Disobedience  to  a  sub- 
poena, or  a  refusal  to  be  sworn  or  to  testify  as  a  witness,  may  be  punished  by 
the  court  or  magistrate  as  a  contempt.  A  witness  disobeying  a  subpoena  issued 
on  the  part  of  the  defendant,  unless  he  show  good  cause  for  his  non-attendance, 
is  liable  to  the  defendant  in  the  sum  of  one  hundred  dollars,  which  may  be 
recovered  in  a  civil  action. 

History:  Enacted  February  14,  1872,  founded  on  tt  669,  561  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  274. 
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I.     IM0*W«1«BC«   tm    CTfcpiTBB,    k*w    p«a->  Am   to   eMitempta,    Me    KerfB    Cyc.    Code 

>»k«A. — Disobedience   to   sabp<Bna  may.   an-  ClT.  Proc  (2d  ed.),  81  1S09-1222  and  no  tea. 
der  above  section,  be  punished  bjr  court  or  Am    tm    cHmfaal     eeatesipta*     see,     ante, 

mafffstrate    as    contempt — ^Allec    ▼.    Reece,  i  1066.    post.    I  1S26    and    notes.      See,   also. 

29  Fed.  241,  24S.  commissioners'   note  to   i  1241,  post. 

§  1332.    FAILURE  TO  APPEAR,  TJNDESTAKINa  FORFEITED.     When 

a  witness  has  entered  into  an  undertaking  to  appear,  upon  his  failure  to  do  so 

the  undertaking  is  forfeited  in  the  same  manner  as  undertakings  of  baiL 

History:   Enacted  February  14, 1872,  sQbstantial  re-enactment  of  §  690 
Criminal  PracUce  Act  1851,  SUts.  1851,  p.  274. 


§  1333.  PRISONER  A8  MATERIAL  WITNESS  FOR  PEOPLE.  [MAN- 
NER OF  PRODUCINa.]  When  the  testimony  of  a  material  witness  is  re- 
quired in  a  criminal  action,  before  a  court  of  record  of  this  state,  or  in  an 
examination  before  a  grand  jury  or  magistrate  for  an  offense  triable  in  the 
superior  court  and  such  witness  is  a  prisoner  in  a  state  prison  or  in  a  county 
jail,  an  order  for  his  temporary  removal  from  such  prisoii  or  jail,  and  for  his 
production  before  such  court,  grand  jury  or  magistrate,  may  be  made  by  the 
superior  court  of  the  county  in  which  such  action  or  examination  is  pending 
or  by  a  judge  thereof ; 

[If  prison  is  out  of  county  in  which  application  is  made.]    But  in  case  the 

prison  or  jail  is  out  of  the  county  in  which  the  application  is  made,  such  order 

shall  be  made  only  upon  the  affidavit  of  the  district  attorney  or  prosecutor, 

or  of  the  defendant  or  his  counsel,  stating  that  the  testimony  is  material  and 

necessary ;  and  even  then  the  granting  of  the  order  shall  be  in  the  discretion  of 

said  superior  court  or  a  judge  thereof.    The  order  shall  be  executed  by  the 

sheriff  of  the  county  in  which  it  shall  be  made,  whose  duty  it  shall  be  to  bring 

the  prisoner  before  the  proper  court,  grand  jury  or  magistrate,  to  safely  keep 

him,  and  when  he  is  no  longer  required  as  a  witness,  to  return  him  to  the 

I)ri8on  or  jail  whence  he  was  taken ;  the  expense  of  executing  such  order  shall 

be  a  proper  charge  against,  and  shall  be  paid  by,  the  county  in  which  the  order 

shall  be  made. 

History:  Enacted  AprU  1,  1878,  Code  Amdts.  1877-8,  p.  123;  amended 
May  21,  1913,  Stats,  and  Amdts.  1913,  p.  238;  May  21,  1916,  Stats,  and 
Amdts.  1915,  p.  731.    in  effect  August  8,  1915. 

BEMOVAL  OF  IMPRISONED  fendant  may,  in  all  cases,   have   benefit  of 

WITNESSES.  prisoner's  deposition.    In  cases  of  homicide, 

n    /^       *       A*  *    -^«4.;««      k^^ii^    ^«iw    4.^       state   can  not   have   It.      (See   Const   art.   I 

1.  Construction   ofBection-Applies    only   to       j  ^3^     ^^^   ^^^,^^^^  ^,^^^j^^  attorney,   act- 

witness   lor  peopie.  ^^^    ^^  ^^  ^^^^    ^^  Interest  of  public,  and 

2.  Same— Reason  for  discrimination.  under  obllgrations  of  his  oath  of  office,  will 

3.  Same — Section  was  passed  for  benefit   of      not  abuse  privilegre;   but  there  is  not  only 

people.  no    security    that    defendants    in    criminal 

cases    would    not    abuse     it;    it    Is    higrhly 

1.  CoBNtraetloB  of  Mctlon — Applies  only  probable  that  they  would,  and  the  worse 
to  wltnea*  for  people.— Above  section,  by  ^^e  criminal  the  more  probable  the  abuse. 
Its  very  terms,  refers  only  to  witness  for  — Willard  v.  Superior  Court.  82  Cal.  456, 
the    people,    not    to   witness    for   defendant,       451^  22  Pac.  1120 

subject   to   discretion   of   court    to   deny   or-  g.'     s.me— Section  wa.  pamed  for  benefit 

der— Willard    v.    Superior    Court,    82    Cal.  of    people.— Legislature    can    not,     without 

456,   461.   and   dls,   op.   468,   22  Pac.   1120.  violation  of  article  I,  section  18,  of  constl- 

2.  Same  — Reaaon  for  dlacrlmlnatlon.^  tutlon  1879,  restrict  one  on  trial  in  criminal 
Above  section  refers  only  to  witness  for  action  to  having:  testimony  procured  by 
people,  and  not  to  witness  for  defendant:  deposition.  The  guaranty  of  constitution  is 
but  there  is  good  reason  for  making  this  for  benefit  of  defendant  in  criminal  actions, 
discrimination  in  behalf  of  state.     The  de-  No  such  guaranty  is  given  to  people;  there- 
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fore,  this  section   (133S)  was  passed  to  en-  rigrht    (dis.    op.    Thornton,    J.). — Willard    v. 

able    people    to    procure    attendance    of   an  Superior   Court,    82    CaL    466,    463,    22    Pac. 

imprisoned  witness.     Without  this  statute*  1120. 
it  may  be  that  people  would  have  no  such 


CHAPTER  17. 

EXAMINATION  OP  WITNESSES  CONDITIONALLY. 


f  1335.  Examination  of  witnesses  condition- 
ally. 

§  1336.  In  what  cases  an  order  may  be  ap- 
plied for. 

1 1337.  Application,  how  made. 

f  1338.  Application,  to  whom  made. 

$  1339.  Order,  what  to  contain. 

1 1340.  Defendant  has  right  to  be  present  at 
examination. 


S  1341.  Examination  not  to  proceed,  when. 

f  1342.  Attendance  of  witness,  how  enforced. 

(  1343.  Testimony,  how  taken  and  authenti- 
cated. 

1 1344.  Deposition  to  be  transmitted  to  clerk. 

f  1345.  When  may  be  read  in  evidence.  Sub- 
ject to  objections,  etc. 

1 1346.  Deposition  of  witnesses  who  are  pris- 
oners in  other  counties. 


§1335.    EXAMINATION  07  WITNESSES  CONDITIONALLY.     When  a 

defendant  has  been  held  to  answer  a  charge  for  a  public  offense,  he,  in  all 

eases,  and  the  people  in  cases  other  than  of  homicide,  may,  either  before  or 

after  an  indictment  or  information,  have  witnesses  examined  conditionally 

in  his  or  their  behalf,  as  prescribed  in  this  chapter. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  562  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  274,  275;  amended  AprU  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  27;  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  496,  act  held  unconstitutional,  see 
history,  §5,  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and 
Amdts.  1905,  p.  702. 


PEELIMINABY  EXAMINATION  OP 
WITNESSES. 

1.  Construction    of    section-— Under    Criminal 

Practice  Act  1851,  section  562. 

2.  Deposition  at  preliminary  examination. 

1.  Comstmetlon  of  iiectlon — Under  Crim- 
inal Pmetiee  Act  1851,  section  562,  defend- 
ant, who  had  been  held  to  answer  chargre 
for  public  offense,  migrht,  either  before  or 
after  an  Indictment,  have  witnesses  ex- 
amined in  his  own  behalf  as  prescribed, 
"not  otherwise";  and,  under  such  section, 
and    followlner    section,    the    deposition    of 


witness  who  resided  In  Canada  could  not 
be  read. — ^People  v.  Francis,  88  Cal.  183,  186, 
187. 

2.  Deposition  at  preliminary  examina- 
tion.— The  fact  that  a  commission  to  take 
the  deposition  of  a  witness  in  a  foreiirn 
country  had  been  issued  does  not  render 
inadmissible  the  deposition  of  the  witness 
taken  at  '  the  preliminary  examination 
where  the  witness  is  absent  from  the  state 
at  the  time  of  the  trial. — People  v.  Oarnett. 
9  Cal.  App.  194,  208,  98  Pac.  247. 

As  to  examination  of  witness.  See  Kerr's 
Cyc.  Code  Civ.  Proc.  (2d  ed.),  §  2042  and 
note. 


§  1336.    IN  WHAT  OASES  AN  ORDER  MAY  BE  APPLIED  FOR.     When 

a  material  witness  for  the  defendant,  or  for  the  people,  is  about  to  leave  the 

state,  or  is  so  sick  or  infirm  as  to  afford  reasonable  grounds  for  apprehension 

that  he  will  be  unable  to  attend  the  trial,  the  defendant  or  the  people  may 

apply  for  an  order  that  the  witness  be  examined  conditionally. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  563  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  275;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  496,  act  held  unconsti- 
tutional, see  history,  §  5,  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  702. 


ORDER  FOR  PRELIMINARY  EXAMINA- 
TION  OF  WITNESSES. 

1»  Constmction   of  section  —  Under  Criminal 
Practice  Act  1851,  sections  562,  563. 

2.  Policy  of  law — Acknowledgment  of  rights. 

3.  Same — Ends  of  public  justice. 


4.  Resort   to  statutory  mode   should   not  be 

forced  on   defendant. 

5.  Unreasonable   delay   in   procuring  witness 

— Must  depend  on  circumstances. 

6.  Same — No  error  to  refuse  continuance. 


««^ 


§§  1887,  1888 


CONDITIONAL   EXAMINATION— APPLICATION   FOI 


tPt.II. 


1.  ComatmctloB  •£  •ectlon^Under  Crlm- 
iBid    Pniett«e    Act    18S1,    ■ectloim    582,    588. 

substantially  re-enacted  in  sections  1335. 
1886,  this  code,  defendant  could  not  have 
taken  depositions  of  witnesses  without 
state,  either  before  or  after  indictment.—* 
People  y.  Francis,  88  Cal.  186,  187. 

a.  Policy  of  laipr  ^  AcknowledvmeBt  of 
rlirkts. — ^Rule  requiring  personal  attendance 
of  witnesses,  if  same  can  be  had.  Is 
founded  upon  consideration  of  wisest  pol- 
icy, and  provisions  of  statute  whereby  de- 
fendant is  enabled  to  examine  conditionally 
a  witness  who  is  about  to  leave  state,  or  is 
so  sick  or  infirm  as  to  afford  reasonable 
srround  for  apprehendlngr  that  he  will  be 
unable  to  attend  trial,  were  not  desigrned 
to  impair  rule  or  abridge  previous  rigrhts 
of  defendant,  but,  on  contrary,  to  acknowl- 
edge those  rights  by  enablingr  him  to  secure 
testimony  of  which  he  would  otherwise  be 
deprived,  and.  at  same  time,  observe  rule 
in  full  so  far  as  same  could  be  determined 
in  view  of  rigrht  conferred  by  statute. — 
People  V.   Dodfire,   88   Cal.    446,   449. 

8.  Same— Rnds  of  public  Jnatlee. — A  de- 
fendant in  criminal  action  is  entitled  to  per- 
sonal attendance  of  his  witnesses  at  trial, 
if  same  can  be  obtained  without  unreason- 
able delay.  Such  is  policy  of  law.  not 
merely  from  considerations  affecting^  de- 
fendant only,  but  also  from  considerations 
affectingr  ends  of  public  justice.  Irrespec- 
tive of  individual  interests,  which  is  mani- 
fest   from    fact    that    depositions    of    wit- 


nesses are  allowed  to  be  read  in  evidence 
only  upon  further  evidence  at  trial  that 
their  personal  attendance  can  not  be  ob- 
tained.— People  V.  Doder«,  88  Cal.  445,  448. 

4.  Resort  to  otatvtoiT  asodc  okoold  not 
be  forced  on  defcBdamt^— When  it  is  made 
to  appear  that  personal  attendance  of  ab- 
sent witness  may  be  procured  without  un- 
reasonable delay,  resort  to  statutory  mode 
of  taking  his  testimony  should  not  be 
forced  upon  defendant,  aerainst  his  will, 
under  penalty  of  groiner  to  trial  without  it. 
— People  ▼.  Dodge,  28  Cal.  446,  449. 


S.     UMreasonable  delay  Im 
BCMi^Maat     depend    on     eireami 

What  would  be  an  unreasonable  delay,  by 
defendant,  in  procuring:  attendance  of  ab- 
sent witnesses,  must,  of  ooarno,  depend 
upon  all  circumstances  of  case;  but  It  Is 
certain  that  delay  of  one  .term  of  court 
upon  first  application  would  not  be  unrea- 
sonable.— People  V.  Dodge,  88  Cal.  446,  448. 


8»  Same— No  error*  to  refnao  eontlnonnce, 
wben. — Where  case  was  set  down  on  cer- 
tain day  for  trial,  with  defendant's  con- 
sent, and  there  was  sufficient  time  between 
that  day  and  day  fixed  for  trial  for  de- 
fendant to  have  taken  deposition  of  absent 
witness,  under  this  section,  but  no  attempt 
was  made  to  secure  his  deposition,  it  wa? 
not  error  to  refuse  continuance,  in  absence 
of  any  showing  why  application  for  it  was 
not  made  at  an  earlier  date. — ^People  v. 
Beam,  66  Cal.  894.  896,  5  Pac.  677. 


§1337.    APPLICATION,  HOW  HADE.     The  application  must  be  made 
upon  affidavit  stating : 

1.  The  nature  of  the  offense  charged ; 

2.  The  state  of  the  proceedings  in  the  action ; 

3.  The  name  and  residence  of  the  witness,  and  that  his  testimony  is  material 
to  the  defense  or  the  prosecution  of  the  action ; 

4.  That  the  witness  xb  abont  to  leave  the  state,  or  is  so  sick  or  infirm  as  to 

afford  reasonable  grounds  for  apprehending  that  he  will  not  be  able  to  attend 

the  trial. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  666  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  275;  amended  by  Code.  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  496,  act  held  unconsti- 
tutional, see  history,  §  5,  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  703. 

As  t0  obtalBlBiT  depMiltlon  of  absent  wlt- 
aeaa,  see,  ante,  99  1886,  1836  and  notes. 


8eo  commlMiloneni'  note,  9  1841,   poet. 


§1338.    APPLICATION,   TO  WHOM  MADE.     The   application   may  be 

made  to  the  court  or  a  judge  thereof,  and  must  be  made  upon  three  days' 

notice  to  the  opposite  party. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  567  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  275;  amended  March  12,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt),  p.  5;  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  496,  act  held  unconstitutional,  see 
history,  9  5,  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and 
Amdts.  1905,  p.  703. 

See   commlaalomcm*   aotc^    9  1841,   post 
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§  1339.    OBDES,  WHAT  TO  CONTAIN.    If  the  court  or  judge  is  satisfied 

that  the  examination  of  the  witness  is  necessary,  an  order  must  be  made  that 

the  witness  be  examined  conditionally,  at  a  specified  time  and  place,  and  before 

a  magistrate  designated  therein. 

History:  Enacted  February  14,  1872,  founded  on  §§  568,  569  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  276;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  496,  act  held  unconsti- 
tutional, see  history,  §  5,  ante;  amendment  re-enacted  March  21,  1905» 
Stats,  and  Amdts.  1905,  p.  703. 

See   goMii— tomew^  mot;   i  1341,   post. 

§1S40.    DEFENDANT  HAS  RIGHT  TO  BE  PRESENT  AT  EXAMINA- 

TION.    The  defendant  has  the  right  to  be  present  in  person  and  with  counsel 

at  such  examination,  and  if  the  defendant  is  in  custody,  the  officer  in  whose 

enstody  he  is,  must  be  informed  of  the  time  and  place  of  such  examination,  and 

must  take  the  defendant  thereto,  and  keep  him  in  the  presence  and  hearing 

of  the  witness  during  the  examination. 

History:  Enacted  February  14,  1872;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  496,  act  held  unconsti- 
tutional, see  history,  §  5,  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  703. 

fee   eoauMUHdonem'  mote,   9  1841,   post 


§1341.    EXAMINATION  NOT  TO  PROCEED,  WHEN.     H,  at  the  time 

and  place  so  designated,  it  is  shown  to  the  satisfaction  of  the  magistrate  that 

the  witness  is  not  about  to  leave  the  state,  or  is  not  sick  or  infirm,  or  that  the 

application  was  made  to  avoid  the  examination  of  the  witness  on  the  trial, 

the  examination  can  not  take  place. 

History:  Enacted  February  14,  1872;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  496,  act  held  unconsti- 
tutional, see  history,  §  5,  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  703. 

the  accused  of  taklnir  conditionally  the 
testimony  of  witnesses  who  are  about  to 
leave  the  state,  or  who  are  so  sick  and 
Inflrm  as  to  afford  reasonable  grrounds  for 
apprehending  that  they  will  be  unable  to 
attend  the  trial.  The  proposed  change  is 
within  the  contemplation  of  California  Con- 
stitution 1879,  article  I,  section  18."  See  1 
Hennlngr's  General  Laws  (3d  ed.)f  P*  zxxlll. 


1.  CmnailMiloBeni'  mote. — With  respect 
to  sections  1835-1841,  the  late  commis- 
sioners say:  "By  the  amendment  to  the 
above  sections,  the  provisions  of  the  stat- 
ute respecting:  the  conditional  examination 
of  witnesses  have  been  extended,  so  far  as 
may  be  constitutionally  done,  to  the  end 
that  the  prosecution,  except  in  cases  of 
homicide,  may  have  the  same  privilege  as 


§  1342.  ATTENDANCE  OF  WITNESS,  HOW  ENFORCED.  The  attend- 
ance of  the  witness  may  be  enforced  by  a  subpcena,  issued  by  the  magistrate 
before  whom  the  examination  is  to  be  taken. 

History:   Enacted  February  14,  1872,  founded  on  New  York  Criminal 
Code  S  697. 


§  1343.  TESTIMONY,  HOW  TAKEN  AND  AUTHENTICATED.  The  tes- 
timony  given  by  the  witness  must  be  reduced  to  writing,  and  authenticated  in 
the  same  manner  as  the  testimony  of  a  witness  taken  in  support  of  an  infor- 
mation. 

History:   Enacted  February  14,  1872,  founded  on  New  York  Criminal 
Code  8  692. 
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§§  1844, 1945 


DEPOSITION  OF  WITNESS— RESADING  IS  BVIDSNCB. 


[PC  il. 


§  1344.  DEPOSITION  TO  BE  TRANSMITTED  TO  CLSBK.  The  deposi- 
tion taken  must,  by  the  magistrate,  be  sealed  up  and  transmitted  to  the  clerk 
of  the  court  in  which  the  action  is  pending  or  may  come  for  trial. 

History:     Enacted  Ferbruary  14,  1872. 


§  1345.    WHEN  HAY  BE  READ  IN  EVIDENCE.     SUBJECT  TO  OBJEC 

TIONS,  ETC.    The  deposition,  or  a  certified  copy  thereof,  may  be  read  in 

evidence  by  either  party  on  the  trial,  upon  its  appearing  that  the  witness  is 

unable  to  attend,  by  reason  of  his  death,  insanity,  sickness,  or  infirmity,  or  of 

his  continued  absence  from  the  state.    Upon  reading  the  deposition  in  evidence, 

the  same  objections  may  be  taken  to  a  question  or  answer  contained  therein 

as  if  the  witness  had  been  examined  orally  in  court. 

History:  Ehiacted  February  14, 1872,  substantial  re-enactment  of  §  582 
Criminal  Practice  Act  1851,  Stats.  1851,  p.  277. 

DEPOSITIONS   OF   WITNESSES. 

1.  Credence  to  be  given  to  depositions. 

2.  Deposition   not   taken   in  compliance  with 

statute  inadmissible. 

3.  Same— -Objection  to  deposition. 

4.  Deposition   taken   before   coroner — Contra- 

diction of  evidence. 

5.  Evidence   not   plainly   inadmissible   should 

be  admitted. 

6.  Transcript    of    reporter's    notes — May    be 

read,  when. 

7.  When  no  continuance  should  be  allowed. 

8.  Witness  out  of  state,  deposition  of — Could 

not  be  read  before  codes. 

Am  to  depositions,  see  Kerr's  Cyc.  Code 
Civ.  Proc.    (2d  ed.).   9  2019  and  note. 

Am  to  cxantlmatlom  of  vrltmeMien  on  com- 
mission,  see,    post,    §8  1349-1362    and    notes. 

As  to  xiffhts  of  defendant  In  n  criminal 
action,  see,  ante,  8  686  and  note. 

As  to  takinir  testlmiony  of  witness  out  at 
state,  see  Kerr's  Cyc.  Code  Civ.  Proc.  (2d 
ed.),    8  2020   and   note. 

As  to  nse  of  depositions  on  trial,  see 
Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.),  9  2028 
and  note. 

As  to  wlien  deposition  Is  required,  see 
Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.),  8  2019 
and  note. 

As  to  wlien  deposition  of  witness  may 
be   read,    see,    ante,    §  686    and    note. 

Kvldence  of  absent  witness,  wben  ad- 
missible In  criminal  trial. — See  note,  61  Am. 
St.   Rep.   886-892. 

Manner  of  taklnsr  depositions  in  this 
state. — See  Kerr's  Cyc.  Code  Civ.  Proc. 
(2d    ed.),    9  2041    and    note. 

Manner  of  taklnic  depositions  ont  of 
state.^ — See  Kerr's  Cyc.  Code  Civ.  Proc. 
(2d    ed.),    98  2024-2028    and    notes. 

Testimony,  how  taken  and  authenticated. 
— See,   ante,    9  869  and  note. 

Testimony  of  absent  witness. — See  note, 
t  Am.  St.  Rep.  717. 


Deposition,  once  taken,  may  bo  T«ad  at 
any  time. — See  Kerr's  Cyc.  Code  Civ.  Proc. 
(2d  ed.),   9  2034   and   note. 

1.  Credence   to   be   ^Iven    to   depositions. 

—Depositions  under  section  686,  ante,  like 
l^ose  taken  in  behalf  of  defendant,  con- 
ditionally, under  this  chapter,  and  in  cases 
where  witnesses  are  without  state  (see 
99  1349-1362.  post),  are  to  be  taken  subject 
to  like  objections  to  questions  and  answers 
taken  therein  as  if  witness  had  been  ex- 
amined orally  In  court.  There  is  nothing- 
in  code  requiring:  other  or  different  cre- 
dence to  be  given  to  them  than  is  accorded 
to  sworn  testimony  of  witnesses  who  ap- 
pear personally  In  court. — People  v.  Lfey- 
shon,  108  CaL  440,  445,  41  Pac.  480. 

2.  Deposition  not  taken  In  compliance 
with  statnte  Inadmissible. — In  criminal 
case,  witness'  deposition  taken  by  com- 
mitting magrlstrate  is  not  admissible  in 
evidence  agralnst  defendant,  unless  It  was 
taken  in  manner  and  form,  and  certified,  as 
prescribed  by  statute,  and  certificate  must 
set  forth  actual  compliance  with  all  re- 
quirements of  statute.  Deposition  not  cer- 
tified by  magrlstrate  otherwise  than  by 
Jurat  in  ordinary  form  is  not  admissible 
agrafnst  defendant. — People  v.  Morlne,  54 
Cal.  575,  578. 

8.     Same  ^  Objection    to   deposition. — The 

fact  that  no  objection  was  interposed  by  a 
defendant  when  testimony  was  grlven  be- 
fore a  magrlstrate  does  not  bar  him  from 
objecting  when  the  deposition  is  read  at 
the  trial. — People  v.  Pasqueria,  30  Cal.  App. 
625,   159  Pac.  173. 

4.  Deposition  taken  before  coroner- 
Contradiction  of  evidence. — ^Deposition-  of 
witness  taken  before  coroner  may  be  re- 
ceived for  purpose  of  contradicting:  his  evi- 
dence given  on  trial. — People  v.  Devine,  44 
Cal.   452,  459. 

5.  Evidence  not  plainly  Inadmissible 
sbonld  be  admitted.  —  Whenever  there  is 
any  doubt  or  question,  or,  rather,  when- 
ever evidence  proposed  by  defense  Is  not 
plainly  admissible,  it  Is  better  to  let  it  go 
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In  without  objection. — People  ▼.  Devlne.  44 
Cal.  452,   462. 

6i.  Tmnsciipt  of  reporter's  notes  ^  Mar 
be  read*  iTliem* — As  section  869,  ante,  places 
transcripts  of  reporter's  notes  upon  foot- 
ing: of  depositions,  they  may  be  read  in 
evidence,  under  this  section,  where  they 
have  been  filed,  but  there  is  no  provision 
placing:  reporter's  transcripts  in  civil  cases 
upon  footiner  of  depositions. — People  ▼. 
Grundell,  76  Cal.  801,  308.  17  Pac.  214. 

T.  Wken  MO  coMtlniMBce  akonM  bo  al- 
lowed.—  In     criminal      action,      defendant 


should  be  allowed  continuance  to  enable 
him  to  obtain  personal  attendance  of  his 
witnesses,  where  he  can  procure  them  with«> 
out  unreasonable  delay. — People  v.  Dodgre, 
28  Cal.  445,  448;  People  v.  Plyler,  121  Cal. 
160,  165,  63  Pac.  553. 

8.  WItmeos  out  of  state*  deposition  of-« 
Covld  not  be  read  before  codes. — Where 
witness  resided  out  of  state,  and  was  not 
amenable  to  processes  of  court,  his  deposi- 
tion could  not  be  read  in  evidence,  before 
adoption  of  code. — People  ▼.  Francis,  38 
Cal.  183,  187. 


§1346.  DEPOSITION  OF  WITNESSES  WHO  ARE  PRISONERS  IN 
OTHER  C0X7NTIES.  When  a  material  witness  for  a  defendant,  under  a 
criminal  charge,  is  a  prisoner  in  the  state  prison,  or  in  the  county  jail  of 
a  county  other  than  that  in  which  the  defendant  is  to  be  tried,  his  deposition 
may  be  taken,  on  behalf  of  the  defendant,  in  the  manner  provided  for  in  the 
case  of  a  witness  who  is  sick,  and  the  provisions  of  the  Penal  Code,  commenc- 
ing with  section  thirteen  hundred  and  thirty-five  and  ending  with  section 
thirteen  hundred  and  forty-five,  shall,  so  far  as  applicable,  govern  in  the  appli- 
cation for  and  in  the  taking  and  use  of  such  deposition. 

[How  deposition  taken.]  Such  deposition  may  be  taken  before  any  magis- 
trate or  notary  public  of  the  county  in  which  the  jail  or  prison  is  situated; 
or  in  case  the  witness  is  confined  in  the  state  prison,  and  the  defendant  is 
unable  to  pay  for  taking  the  deposition,  before  the  warden  or  clerk  of  the 
board  of  directors  of  the  state  prison,  whose  duty  it  shall  be  to  act  without 
compensation.  Byery  officer,  before  whom  testimony  shall  be  taken  by  virtue 
hereof,  shall  have  authority  to  administer,  and  shall  administer,  an  oath  to  the 
witness  that  his  testimony  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth. 

History:    Bnacted  April  1,  1878,  Code  Amdts.  1877-8,  p.  123;  amended 
April  9,  1880,  Code  Amdts.  1880  (Pen.  C.  pt.),  p.  28. 


DEPOSITION  OF  WITNESSES— PRISON- 
ERS IN  OTHER  COUNTIES. 

1.  Construction  of  seetion. 

2.  Same — ^Dissenting  opinion. 

1.  CU>BatraetloB  of  sectloM. — Above  sec- 
tion grives  defendant  a  conditional  rlffht. 
as  does  last  clause  of  article  I  section  18 
of  the  constitution.  Both  confer  privilege 
on  defendant  of  taklngr  depositions  In  cate- 
grorles  expressed  In  them. — ^WiUard  v.  Su- 
perior Court.  82  Cal.  456,  468,  22  Pac.  1120 
(Thornton,  J.,  dls.  op.). 

2.  Same  ^  DlMientlnv  opinion. — ^What  a 
strang-e  construction  that  great  state  pros- 
ecuting one  of  its  citizens,  one  of  its  chil- 
dren, should  retain  sole  right  to  bring  a 
witness  from  state  prison,  right  which  it 
would  not  grant  to  humblest  of  its  citizens 
when  prosecuted  for  public  ofPense!  Surely, 
state  can  have  no  feeling  of  revenge 
against  one  of  its  citizens,  even  though  it 
Is  an  erring  one.    Its  prosecution  of  guilty 


persons  should  not  be  marked  by  any  mani« 
festation  of  vindictiveness.  Such  conduct 
on  part  of  state  in  holding  for  itself  right 
which  it  would  not  allow  to  one  of  its 
citizens  would  savor  more  of  cruelty  of 
stepmother,  than  of  Justice  due  from  pro- 
tecting father.  The  state  owes  equal  and 
exact  Justice  to  those  under  its  authority, 
in  all  proceedings  against  them.  It  can 
have  no  higher  Justifiable  right  as  to  wit- 
nesses than  defendant.  Nor  should  nor 
does  it  ask  any  higher  right  in  this  regard. 
If  any  thing.  It  should  be  content  with  in- 
ferior right.  It  holds  the  lists,  and  ap- 
points president  thereof.  In  which  contest 
between  people  and  defendant  on  trial  Is 
waged.  And  defendant  might  truly  say 
that  equal  Justice  has  not  been  done,  when 
state  can  compel  attendance  of  witness  to 
prove  his  guilt,  and  defendant  can  not  com- 
pel attendance  of  witness  in  like  circum- 
stances to  establish  his  Innocence. — Willard 
V.  Superior  Court,  82  Cal.  456.  468,  469,  22 
Pac.  1120  (Thornton,  J.,  dis.  op.). 
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CHAPTER  V. 

EXAMINATION  OP  WITNESSES  ON  COMMISSION. 

i  1849.  Witness    residing    out    of    the    state,  §  1357.  Execution     of    commission     to    take 
when  to  be  examined.  testimony. 

f  1350.  When   defendant   may   apply   for  an  §  1358.  Commission,   how   returned   when   de- 
order  to  examine,  etc.  Hvered  to  an  a^nt  for  that  pur- 

fi  1351.  Commission  defined.  pose. 

)|  1352.  Application  made  on  affidavit.  { 1359.  Same.      [Agent    dead,    dck,    or    dis- 

S  1353.  Application,  to  whom  made.  abled.] 

if  1354.  Order   of   commission,    when   granted  $  1360.  When  and  how  filed. 

and  stay  of  proceedings.  §  1361.  Commission   and   return   to   be   open 

§  1355.  Interrogations,    how    settled    and    al-  for  inspection.    Copies,  etc. 

lowed.  (  1362.  Depositions   to   be   read   in  evidence. 

H  1356.  Direction  as  to  the  return  of  the  oom-  Objections  thereto, 

mission. 

§  1349.  WITNESS  RESIDINO  OTJT  OF  THE  STATE,  WHEN  TO  BE 
EXAMINED.  When  an  issue  of  fact  is  joined  upon  an  indictment  or  infor- 
mation, the  defendant  may  have  any  material  witness,  residing  out  of  the 
state,  examimed  [examined]  in  his  behalf,  as  prescribed  iu  this  chapter,  and 
not  otherwise. 

History:  Enacted  February  14»  1872,  founded  on  New  York  Criminal 
Code  9  699;  amended  AprU  9,  1880,  Code  Amdts.  1880  (Pen.  C.  pt.), 
p.  28. 

As   t«    depo«lt1oB»   scBerally,    see    Kerr's  As  to  when  deposltloB  of  wltnewi  taken 

Cyc.    Code   Civ.    Proo.    (2d   ed.).    9  2019   and       condltlonnlly  mny  be  rend«  see,  ante,  99  686, 
npte.  1345  and  notes. 

An  to  Jariadfction   of  court  to  make   an  Testtmony,  how  taken  and  avtkentlanted, 

order  that  a  conualsalon  be  lasned  to  take       see,  ante,  9  869  and  note. 
tentintony  of  witnesses,  see,  post,  9  1864  and 
note. 

§1350.    WHEN    DEFENDANT    MAY    APPLY    FOE    AN    OBDES    TO 

EXAMINE,  ETC.    When  a  material  witness  for  the  defendant  resides  out  of 

the  state,  the  defendant  may  apply  for  an  order  that  the  witness  be  examined 

on  a  commission. 

History:  Enacted  February  14,  1872,  founded  on  New  Tork  Criminal 
Code  9  700. 

§  1S51.    COMMISSION  DEFINED.    A  commission  is  a  process  issued  under 

the  seal  of  the  court  and  the  signature  of  the  clerk,  directed  to  some  person 

designated  as  commissioner,  authorizing  him  to  examine  the  witness  upon  oath 

on  interrogatories  annexed  thereto,  to  take  and  certify  the  deposition  of  the 

witness,  and  to  return  it  according  to  the  directions  given  with  the  commission. 

History:  Ekiacted  February  14,  1872,  re-enactment  of  9  564  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  275. 

§  1352.  APPLICATION  MADE  ON  AFFIDAVIT.  The  appUcation  must 
be  made  upon  afBdavit,  stating : 

1.  The  nature  of  the  offense  charged ; 

2.  The  state  of  the  proceedings  in  the  action,  and  that  an  issue  of  fact  has 

been  joined  therein; 

idn 
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3.  The  name  of  the  witness,  and  that  his  testimony  is  material  to  the  defttufie 
,of  the  action; 

4.  That  the  witness  resides  out  of  the  state. 

History:  Enacted  February  14,  1872,  founded  on  §566  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  275. 

§1863.  APPLICATION,  TO  WHOM  MADE.  The  application  may  be 
made  to  the  court,  or  a  judge  thereof,  and  must  be  upon  three  days'  notice  to 

the  district  attorney. 

History:  Enacted  February  14,  1872,  re-enactment  of  §567  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  275;  amended  April  12,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  6. 

m 

§1354.  ORDER  OF  COMMISSION,  WHEN  GRANTED  AND  STAY  OF 
PROCEEDINOS.  If  the  court  to  whom  the  application  is  made  is  satisfied  of 
the  truth  of  the  facts  stated,  and  that  the  examination  of  the  witness  is  nec- 
essary to  the  attainment  of  justice,  an  order  must  be  made  that  a  commission 
he  issued  to  take  his  testimony;  and  the  court  may  insert  in  the  order  a  direc- 
tion that  the  trial  be  stayed  for  a  specified  time,  reasonably  sufficient  for  the 
execution  and  return  of  the  commission. 

History:  Enacted  February  14,  1872,  founded  on  §§  568,  669  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  275;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt),  p.  28. 


ORDER  FOR  DEPOSITIONS  BY 
COMMISSION. 

1.  Affidavit    in    alternative — InBufficient    for 

continnanee. 
-.  Deposition  of  foreign  witness  could  not  be 

read  before  codes. 

3.  Order    for   commission — May   properly   be 

refused,  when. 

4.  Same — ^Review — Jurisdiction — ^Discretion  of 

eourt. 
.5.  Same — When  prosecution  admits  proof. 
().  Same — ^When  should  be  granted. 

1.  Affidavit  In  alternatlTe  —  Inanfficlent 
for  eoatlnnaBce. — AflFldavit  for  continuance 
of  criminal  case,  stating  that  affiant  be- 
lieves he  can  procure  attendance  of  wit- 
nesses residing  out  of  state,  or  their 
depositions,  Is  in  the  alternati^ire,  and 
insufficient. — People  v.  Francis,  38  Cal.  183, 
187. 

2.  Deposition  of  forelirn  wltneiM  covld 
Bot  be  x«ad  before  eoden. — ^Where  witness 
resided  out  of  state,  and  was  not  amenable 
to  processes  of  court,  his  deposition  could 
not  be  read  in  evidence  before  adoption  of 
codes. — People   v.   Francis.  38  Cal.   183,   187. 

8.  Order  for  eommlimlon^llfay  properly 
be  refused,  when.  —  Where  defendant  in 
murder  case  asked  for  commission  to  take 
testimony  of  certain  witnesses  resldingr  In 
Berlin,  Germany,  and  in  such  affidavits  It 
was  proposed  to  show  by  testimony  of  said 
witnesses  "that  father  of  defendant  was 
insane,  was  confined  in  an  asylum,  and 
died  Insane,  that  his  sister  was  subject  to 
eplleptlo    fits    and   died    insane";    and    that 


defendant  was  subject  to  epileptic  fits;  and 
he  verily  believes  that  said  witnesses  will 
testify  that,  "from  their  knowledge  of  him, 
his  conduct,  his  conversation  with  them, 
and  observation  of  his  conduct,  that  they 
believe  and  are  of  opinion  that  he,  defend- 
ant, is  of  unsound  mind";  and  people  stip- 
ulate as  a  fact  "that  father  of  defendant 
was  insane,  was  confined  in  asylum,  and 
died  insane;  that  his  sister  was  subject  to 
epileptic  fits  and  died  lnBane,"^-court  may 
properly  refuse  to  Issue  commission,  upon 
ground  that  examination  of  these  witnesses 
was  not  necessary  for  attainment  of  Jus- 
tice.— People  V.  Youngr.  108  Cal.  8,  11,  41 
Pac.  281. 

4.  Same  —  Review  -i-  Jorladletloa  — 
Dlseretloa  of  court. — ^Where  court  refuses 
commission  to  take  depositions  of  witnesses 
out  of  state,  to  be  used  In  criminal  case  on 
behalf  of  defendant,  upon  grround  of  want 
of  Jurisdiction  to  make  such  order,  appel- 
late court  win  not  consider  question  as  to 
whether  lower  court's  refusal  of  such  pro- 
vision was  within  Its  discretion. — People 
V.  Lundqulst,  84  Cal.  28,  26,  24  Pac.  163. 

5.  Sante  -^  Wken  proaeentloa  admita 
proof. — ^Where  prosecution  admits  all  that 
defendant  desires  to  prove  under  Issuance 
of  commission  to  take  testimony  of  wit- 
nesses abroad,  object  and  purpose  of  com- 
mission to  take  such  testimony  as  to  them 
is  gone,  and  court  may  properly  refuse  to 
Issue  such  commission. — ^People  y.  Tounff, 
108  Cal.  8,  11,  41   Pac.  281. 

d.     Same  -»  Wbea  akovld  be  sraated. — ^In 

criminal    case,    where    defendant   asks    for 
commission    to    tak«    depositions    «f    wtt- 
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nesses   out   of  state,    and    it   appears    that  procured  order  and  evidence  before  is  suffl- 

evldence   sougrht  to   be   elicited  is   material  cient,   superior   court  has  Jurisdiction,   and 

and    important    to    defense    interposed    by  is    in    duty    bound    to    grant    such    order. — 

him,   and   showingr  made   contains   all   that  People  v.  Lundquist,  84  CaL  23,  26»  24  Pac. 

statute  requires,  and  reason  for  not  having'  158. 

§  1355.  INTERROGATIONS,  HOW  SETTLED  AND  ALLOWED.  When 
the  commission  is  ordered,  the  defendant  must  serve  upon  the  district  attor- 
ney, without  delay,  a  copy  of  the  interrogatories  to  be  annexed  thereto,  with 
two  days'  notice  of  the  time  at  which  they  will  be  presented  to  the  court  or 
judge.  The  district  attorney  may  in  like  manner  serve  upon  the  defendant 
or  his  counsel  cross-interrogatories,  to  be  annexed  to  the  commission,  with  like 
notice.  In  the  interrogatories  either  party  may  insert  any  questions  pertinent 
to  the  issue.  When  the  interrogatories  and  cross-interrogatories  are  presented 
to  the  court  or  judge,  according  to  the  notice  given,  the  court  or  judge  must 
modify  the  questions  so  as  to  conform  them  to  the  rules  of  evidence,  and 
must  indorse  upon  them  his  allowance  and  annex  them  to  the  commission. 

History:    Enacted  February  14,  1872,  founded  on  S§  570,  571,  572,  673 
Criminal  Practice  Act  1861,  Stats.  1851,  p.  276. 

§1356.    DIRECTION  AS  TO  THE  RETURN   OF  THE   COMMISSION. 

Unless  the  parties  otherwise  consent,  by  an  indorsement  upon  the  commission 

the  court  or  judge  must  indorse  thereon  a  direction  as  to  the  manner  in  which 

it  must  be  returned,  and  may,  in  his  discretion,  direct  that  it  be  returned  by 

mail  or  otherwise,  addressed  to  the  clerk  of  the  court  in  which  the  action  is 

pending,  designating  his  name  and  the  place  where  his  ofi&ce  is  kept. 

History:    Enacted  February  14,  1872,  re-enactment  of  t  574  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  276. 

§1357.    EXECXTTION  OF  COMMISSION  TO  TAKE  TESTIMONY.    The 

commissioner,  unless  otherwise  specially  directed,  may  execute  the  commission 
as  follows : 

1.  He  must  publicly  administer  an  oath  to  the  witness  that  his  answers  given 
to  the  interrogatories  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth. 

2.  He  must  cause  the  examination  of  the  witness  to  be  reduced  to  writing 
and  subscribed  by  him. 

3.  He  must  write  the  answers  of  the  witness  as  near  as  possible  in  the 
language  in  which  he  gives  them,  and  read  to  him  each  answer  as  it  is  taken 
down,  and  correct  or  add  to  it  until  it  conforms  to  what  he  declares  is  the  truth. 

4.  If  the 'witness  decline  answering  a  question,  that  fact,  with  the  reason 
assigned  by  him  for  declining,  must  be  stated. 

5.  If  any  papers  or  documents  are  produced  before  him  and  proved  by  the 
witness,  they,  or  copies  of  them,  must  be  annexed  to  the  deposition  subscribed 
by  the  witness  and  certified  by  the  commissioner. 

6.  The  commissioner  must  subscribe  his  name  to  each  sheet  of  the  deposition, 
and  annex  the  deposition,  with  the  papers  and  documents  proved  by  the  wit- 
ness, or  copies  thereof,  to  the  commission,  and  must  close  it  up  under  seal,  and 
address  it  as  directed  by  the  indorsement  thereon. 
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7.  If  there  be  a  direction  on  the  commission  to  return  it  by  mail,  the  com- 
missioner must  immediately  deposit  it  in  the  nearest  post-office.  If  any  other 
direction  be  made  by  the  written  consent  of  the  parties,  or  by  the  court  or 
judge,  on  the  commission,  as  to  its  return,  the  commissioner  must  comply  with 
the  direction. 

A  copy  of  this  section  must  be  annexed  to  the  commission. 

History:  Enacted  February  14,  1872,  founded  on  §§  575, 676  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  276;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  461. 

§  1368.  COMMISSION,  HOW  RETURNED  WHEN  DELIVERED  TO  AN 
AGENT  FOR  THAT  PURPOSE.  If  the  commission  and  return  be  delivered 
by  the  commissioner  to  an  agent,  he  must  deliver  the  same  to  the  clerk  to 
whom  it  is  directed,  or  to  the  judge  of  the  court  in  which  the  action  is  pend- 
ing, by  whom  it  may  be  received  and  opened,  upon  the  agent  making  affidavit 
that  he  received  it  from  the  hands  of  the  commissioner,  and  that  it  has  not 
been  opened  or  altered  since  he  received  it. 

Hittor)f:  Enacted  February  14,  1872,  re-enactment  of  8  677  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  276;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt),  p.  28. 

§  1359.    SAlffE.     [AGENT  DEAD,  SICK,  OR  DISABLED.]     U  the  agent 

is  dead,  or  from  sickness  or  other  casualty  unable  personally  to  deliver  the 

commission  and  return,  as  prescribed  in  the  last  section,  it  may  be  received  by 

the  clerk  or  judge  from  any  other  person,  upon  his  making  an  affidavit  that 

he  received  it  from  the  agent ;  that  the  agent  is  dead,  or  from  sickness  or  other 

casualty  unable  to  deliver  it ;  that  it  has  not  been  opened  or  altered  since  the 

person  making  the  affidavit  received  it;  and  that  he  believes  it  has  not  been 

opened  or  altered  since  it  came  from  the  hands  of  the  commissioner. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  578  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  276. 

§1360.    WHEN  AND  HOW  FILED.     The  clerk  or  judge  receiving  and 

opening  the  commission  and  return  must  immediately  file  it,  with  the  affidavit 

mentioned  in  the  last  two  sections,  in  the  office  of  the  clerk  of  the  court  in 

which  the  indictment  is  pending.     If  the  commission  and  return  is  transmitted 

by  mail,  the  clerk  to  whom  it  is  addressed  must  receive  it  from  the  post-office, 

and  open  and  file  it  in  his  office,  where  it  must  remain,  unless  otherwise 

directed  by  the  court  or  judge. 

History:  Enacted  February  14,  1872,  founded  on  (8  579,  680  Criminal 
Practice  Act  1851,  SUts.  1851,  pp.  276,  277. 

§  1361.    COMMISSION  AND  RETURN  TO  BE  OPEN  FOR  IN8PE0TI0N. 

COPIES,  ETC.    The  commission  and  return  must  at  all  times  be  open  to  the 

inspection  of  the  parties,  who  must  be  furnished  by  the  clerk  with  copies  of 

the  same  or  of  any  part  thereof,  on  payment  of  his  fees. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  581  Criminal 
Practice  Act  1851,  SUts.  1851,  p.  277. 

§1362.  DEPOSITIONS  TO  BE  READ  IN  EVIDENCE.  OBJECTIONS 
THERETO.    The  depositions  taken  under  the  commission  may  be  read  in  evi- 
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dence  by  either  party  on  the  trial,  upon  it  being  shown  that  the  witness  is 

unable  to  attend  from  any  cause  whatever;  and  the  same  objections  may  be 

taken  to  a  question  in  the  interrogatories  or  to  an  answer  in  the  deposition,  as 

if  the  witness  had  been  examined  orally  in  court. 

History:    Enacted  February  14,  1872,  re-enactment  of  S  682  Criminal 
Practice  Act  1851,  Stats.  1861,  p.  277. 


1«  CommUwIoners'  note  says:  "The  two 
preceding  chapters  embody  provisions  of 
sections  662-682,  inclusive,  of  the  Criminal 
Practice  Act  (Stats.  1861,  p.  212),  extended 
to  provide  for  takinff  depositions  of  per- 
sons out  of  the  state.  In.  People  v.  Francis, 
38  Cal.  188,  the  supreme  court  held  that 
under  the  sections  cited  the  defendant 
could  not  take  the  deposition  of  any  wit- 


ness who  resided  out  of  the  state.  The 
same  reason  for  a  statutory  enactment  to 
meet  such  a  case  exists  as  for  the  pro- 
visions relating  to  taking*  testimony  condi- 
tionally. As  the  law  now  stands,  defendant 
is  unable  to  avail  himself  of  the  testimony 
of  a  witness  residing  In  another  state,  if 
that  testimony  la  absolutely  necessary  to 
his  exculpation.** 


CHAPTER  VL 

INQUIEY  INTO  THE  INSANITY  OP  THE  DEPENDANT  BEPOBE  TBIAL  OB  APTEB 

CONVICTION. 


1 1867.  An  insane  person  can  not  be  tried, 
sentenced,  or  punished  for  a  public 
oifense. 

1 1368.  Doubt  as  to  sanity  of  defendant.    Ex- 

amination of,  before  jury.    Stay  of 
proceedings. 

1 1369.  Order  of  the  trial  of  the  question  of 

insanity.    Charge  of  the  court. 


i  1370.  Verdict  of  the  jury  as  to  Mnitj,  and 
proceedings  thereon. 

i  1371.  If  defendant  is  committed,  it  exoner- 
ates his  bail,  etc. 

1 1372.  Defendant  detained  in  hospital  until 
he  becomes  sane. 

f  1373.  Expenses  of  sending,  etc.,  defendant 
to  hospital,  a  charge  against  county. 


§  1367.    AN  INSANE  PERSON  CAN  NOT  BE  TRIED,  SENTENCED,  OR 

PUNISHED  FOR  A  PUBLIC  OFFENSE.    A  person  can  not  be  tried,  adjudged 

to  punishment,  or  punished  for  a  public  offense,  while  he  is  insane. 

History:     Enacted  February  14,  1872,  founded  on  fi  683  Criminal 
Practice  Act  1851,  SUts.  1851,  p.  277. 


INSANITY  OF  DEFENDANT. 

1.  Appearance  of  defendant  before  the  court. 

2.  Arrest  of  judgment — Present  insanity   of 

defendant. 

3.  Character  or  extent  of  insanity. 

4.  Common  law  enacted. 

5.  Is  constitutional  law. 

6.  Presumption  as  to  sanity. 

7.  Procedure  is  not  provided. 

1.  Appearance  of  defeadaat  before  tke 
court  at  various  times  may  contribute  to- 
wards rebuttlnff  any  inference  of  legral 
insanity  arising  from  affidavits  filed  on  be- 
half of  the  defendant  and  the  court  may 
act  thereon. — People  v.  Klrby,  16  Cal.  App. 
264,   114   Pac.  794. 

2.  Arreet  of  JndffmeBt— Present  insanity 
of  defendant  about  to  be  arralgrned  for 
Judgment  upon  a  criminal  conviction  is  not 
a  grround  for  a  motion  in  arrest  of  Judg:- 
ment. — People  v.  Klrby,  15  Cal.  App.  264. 
114  Pac.  794. 

8.     Ckaracter  or  extent  of  Inaanltr. — The 

insanity     which     demands     that     a    person 
should  be  confined  In  an  insane  asylum  is 


not  the  same  insanity  which  bars  the  pros* 
ecution  of  that  person  for  the  commis- 
sion of  a  felony,  and  therefore  it  can  not 
be  said  as  matter  of  law  that  a  showing 
sufficient  to  cause  commitment  to  an  asy- 
lum is  sufficient  to  bar  a  prosecution  for 
felony. — ^People  v.  Klrby,  15  Cal.  App.  264, 
114  Pac.  794. 

4.  Common  law  enactc^d. — These  sections 
merely  put  in  statutory  form  well>known 
regulation  of  common  law  applicable  to 
lunatics  or  madmen,  and  have  no  other 
purpose  than  to  suspend  proceedings 
against  defendant  who,  by  reason  of  mental 
infirmity,  is  incapable  of  making  defense. 
— In  re  Buchanan.  129  Cal.  330,  332,  60 
L.  R.  A.  378,  61  Pac.  1120. 

5.  le  conntltntlonal  law. — This  chapter 
is  not  in  conflict  with  provisions  of  article 
IV,  section  25,  or  of  article  I,  section  2,  of 
constitution  of  1879,  and  was  not  repealed 
by  General  Insanity  Act  of  1897,  nor  by  any 
of  various  county  government  acts. — ^Napa 
State  Hospital  v.  Yuba  Co.,  •138  Cal.  378, 
881,  71  Pac   450. 

•.  Presamptlon  aa  to  aanltT* — Where  no 
issue  as  to  sanity  of  defendant  Is  presented 


1439 


Tit.  X,  ch.  TI.] 


nrSANITT  OF  DEFBlfDANT— BXAMINATIOir. 


§1868 


as  provided  In  this  chapter,  defendant  will 
be  presumed  sane  for  purposes  of  trial.-— 
People  V.  Schmltt,  106  Cal.  48,  61,  89  Pao. 
S04. 

T.  Procednve  is  mot  proTlded  for  presen- 
tation to  a  trial  court  of  any  fact  or  facts 
which  would  he  calculated  to  create  a 
doubt  In  the  mind  of  the  court  as  to  the 
insanity  of  a  defendant  in  a  criminal  case, 
but  whenever  and  however,  up  to  and  In- 
dudlngr  the  time  of  Judgrment,  a  doubt  of 
the  present  and  presumed  sanity  of  a  de- 


fendant in  a  criminal  case  is  created  in 
the  mind  of  the  court  having:  him  in  charge 
It  becomes  the  duty  of  that  court  with  the 
aid  of  a  Jury  specially  empaneled  for  that 
purpose  to  inquire  into  the  then  mental 
condition  of  the  defendant  for  the  purpose 
of  ascertaining:  if  the  defendant  rlg:htly 
comprehends  the  nature  and  object  of  the 
proceedings  pending:  against  him  and  is 
mentally  competent  to  make  a  Just  and  ra- 
tional defense. — People  v..  Kirby,  16  Cal. 
App.   264,  114  Pac.  794. 


§1368.  D0X7BT  AS  TO  SANTTT  OF  DEFENDANT.  EXAMINATION 
OF,  BEFORE  JURY.  STAY  OF  PROOEEDINOS.  If  at  any  time  during 
the  pendency  of  an  action  up  to  and  including  the  time  when  defendant  is 
brought  up  for  judgment  on  conviction  a  doubt  arises  as  to  the  sanity  of  the 
defendant,  the  court  must  order  the  question  as  to  his  sanity  to  be  submitted 
to  a  jury ;  and  the  trial  or  the  pronouncing  of  the  judgment  must  be  suspended 
until  the  question  is  determined  by  their  verdict,  and  the  trial  jury  may  be 
discharged  or  retained,  according  to  the  discretion  of  the  court,  during  the 
pendeney  of  the  issue  of  insanity. 

History:  Enacted  Febnlary  14,  1872,  founded  on  S§  684,  585  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  277;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  452;  April  9,  1880,  Code  Amdts.  1880  (Pen.  C.  pt,), 
p.  28;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  222. 


INSANITY  OF  DEFENDANT-— 
EXAMINATION. 

1.  Appeal  does  not  postpone  triaL 

2.  Construction  of  section. 
3-  8.  Grounds  for  proceeding. 

9.  Inquisition — "When  ordered. 

10, 11.  Same  —  Examination     on     commission 
and    return — Construction. 

12, 13.  Insanity    of    defendant   after   convic- 
tion. 

14- 16.  Same — ^As  to  object  of  proceeding. 

17.  Same — Affidavit  and  evidence  required. 

18.  Instruction    defining    the   word    "wil- 

ful." 

19.  Jury  trial — ^Discretion  of  trial  judge. 
20,21.  Procedure. 

22.  Recovery  and  return  of  defendant. 
23,24.  Same— Habeas  corpus  proceedings. 

1.  Appeal  doe*  not  postpone  trials- 
Trial  upon  main  chargre  need  not  be  post- 
poned until  after  appeal  on  issue  of  in- 
sanity is  heard.  Such  a  rule,  sustained 
neither  by  reason  nor  authority,  would  be 
very  inconvenient  In  practice.— People  v. 
Moice,  16  Cal.  829,  881. 

2.  CoBAtractloa  of  section.  —  Defendant 
Is  not  brougrht  to  trial,  within  meaning:  of 
above  section,  when  he  is  brought  into 
court  for  arraignment,  but  is  not  arraigned, 
and  court  then  submits  question  of  his 
sanity  to  Jury. — ^Napa  State  Hospital  v. 
Solano  County,  4  Cal.  App.  610,  88  Pac.  601, 
502. 


8.     Groands     for    proceedinv.  —  The     hu-  • 

manitarian  rule  of  the  law  is,  that  no  one. 
while  insane,  shall  be  tried  for  crime;  if 
the  court  has  reasonable  ground  to  doubt 
the  sanity  of  the  accused,  trial  must  be 
suspended  until  a  Jury  inquire  of  his  sanity. 
But  mere  suggestion  of  person's  Insanity, 
not  supported  by  affidavit,  does  not  compel 
the  Judge  to  order  a  Jury  in  those  cases 
where  the  court  has  not  reasonable 
grounds  to  doubt  sanity  of  prisoner.  The 
action  of  the  trial  court  in  this  matter  will 
not  be  reversed  unless  an  abuse  of  discre- 
tion Is  apparent. — People  v.  Geiger,  116  Cal. 
440,  441,  48  Pac.  389.  See  Weber  v.  Com- 
monwealth, 119  Pa.  St.  223,  4  Am.  St.  Rep. 
634,  13  Atl.  427;  State  v.  Harrison.  86  W.  Va. 
729,  18  L.  R.  A.  224,  15  S.  E.  982. 

4.  In  a  case  where  it  appeared  that  the 
accused  had  been  regularly  committed  as 
an  insane  person  to  an  asylum  for  such 
persons,  had  not  been  legally  discharged, 
but  had  escaped  therefrom,  and  that  the 
resident  physician,  being  of  opinion  that 
he  was  restored  to  reason,  had,  before  his 
escape,  Intended  to  order  his  discharge  If 
his  condition  did  not  change  for  the  worse 
in  a  few  days,  and  had  caused  an  appro- 
priate record  to  be  made  of  his  discharge 
as  "recovered"  shortly  after  his  escape,  it 
was  held  that  fact  that  accused  had  thus 
escaped  when  his  recovery  was  determined 
by  competent  authority  was  no  ground  for 
Impeaching  such  determination,  and  a  mo- 
tion to  Impanel  the  Jury  to  Inquire  into  his 
sanity  was  properly  refused. — People  v. 
Gelger,  116  Cal.  440,  441,  48  Pac.  889. 
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5.  Motion  to  submit  to  Jury  question  of 
accused  person's  sanlty»  unsupported  by 
motion  or  other  facts  than  those  stated  in 
preceding:  paragrraph,  was  properly  denied. 
— ^People  V.  Geigrer,  supra.  See  State  v. 
Harrison.  36  W.  Va.  729,  18  Li.  R.  A.  224, 
15  S.  E.  982. 

6.  The  meaning  of  aboTe  section  evi- 
dently is,  that  doubt  therein  referred  to 
must  exist  in  mind  of  Judgre  before  whom 
case  is  pendingr  before  court  will  be  au- 
thorized to  gr&nt  request  of  defendant  in 
criminal  case  to  have  question  of  his  sanity 
tried  before  Jury  summoned  for  that  ex- 
clusive purpose. — ^People  v.  Hettick,  126 
Cal.   425,  427,  58  Pac.  918. 

When  court  entertains  no  doubt  as  to 
sanity  of  defendant  when  arraigrned  for 
Judgment,  it  is  not  error  to  refuse  to  sub- 
mit question  to  Jury  under  this  section. — 
People  V.  Pico,  62  Cal.  50,  55.  See  State 
v.  Peterson,  24  Mont,  81,  86,  60  Pac  809; 
State  V.  Nordstrom,  21  Wash.  403,  407,  58 
K  R.  A.  684.  68  Pac.  284. 

8.  If,  when  defendant  in  criminal  case 
is  called  for  trial  or  brougrht  up  for  Judgr- 
ment  sugrgestion  Is  made  that  he  is  in- 
sane, and  there  is  any  reason  to  suppose 
him  to  be  so,  a  question  of  his  sanity  must 
be  submitted  to  Jury;  but,  to  authorize 
proceedlngrs,  there  must  be  some  reason- 
able   grrounds    for    doubt    of    his    sanity. — 

•  People  V.  Farrell,  81  Cal.  576,  580. 

9.  iBqnlsltlOB  —  When  ordered.  —  Under 
the  above  provision  of  the  code,  where 
the  court  has  doubts,  or  there  is  a  sufil- 
rient  showingr,  a  Jury  must  be  impaneled 
to  try  the  sanity  of  the  accused;  but  the 
fact  that  the  court,  on  a  trial,  permits 
evidence  to  go  to  the  Jury  of  the  sanity 
of  the  defendant  before  and  after  the  com- 
mitment of  the  allegred  ofPense  does  not 
show  that  the  court  has  such  doubt  of  his 
sanity  as  requires  him  to  act  under  the 
provision  of  the  code;  and  a  refusal  to  grive 
an  instruction  to  the  Jury  to  the  eftect  that 
if  they  believe  the  defendant  Insane  at  the 
time  of  trial  they  should  acquit  him  is  not 
error. — People  v.  Lee  Fook,  85  Cal.  800,  801, 
24  Pac.  653  (Paterson,  J.,  dis.).  See  People 
V.  Farrell,  81  Cal.  576;  People  v.  Ah  Ying. 
42  Cal.   18.   21. 

10.  Same  —  ExamlaatloB  on  eommlssloM 
and  return— CoBstroctioii. — The  doubt  re- 
ferred to  herein  is  a  doubt  arising  in  the 
mind  of  the  court  in  charge  of  the  trial  and 
not  of  the  counsel  for  defendant.  In  the 
abflpnce  of  such  doubt  the  court  is  not  re- 
quired to  submit  the  question  of  the  de- 
fendant's present  insanity  to  a  Jury  in  ad- 
vance of  the  trial. — People  v.  Fountain,  170 
Cal.  140,  150  Pac.  341. 

11.  Where  a  continuance  is  sought  In  or- 
der to  obtain  evidence  of  alleged  insanity 
the  statements  In  support  of  the  motion  do 
not  compel  a  doubt  as  to  the  sanity  of  the 
defendant,  and  It  is  discretionary  with  the 
trial  court  to  proceed  with  the  trial  or  sus- 


pend proceedings  under  this  section. — Peo- 
ple V.  Lioomls,  170  Cal.  847,  149  Pac.  681. 

11.  Immmnity  of  defendant  after  eonvie- 
tlon. — Where,  after  the  conviction  of  the 
defendant  for  a  felony,  defendant's  counsel 
presented  affidavits  for  an  inquiry  as  to  his 
sanity,  when  the  Judge  had  no  doubt  as  to 
the  sanity  of  defendant,  there  is  no  occa- 
sion for  submitting  the  question  of  his 
sanity  to  a  Jury  under  the  terms  of  this 
section. — People  v.  Stock,  19  Cal.  App.  748. 
749,  127  Pac.  798. 

18.  When,  with  the  approval  of  the  de- 
fendant, the  court  found  without  doubt  as 
to  his  sanity,  submitted  the  inquiry  to  a 
committee  of  physicians,  who  reported  him 
sane,  upon  the  subsequent  objection  of  the 
defendant  that  the  proceeding  did  not  con- 
form to  the  requirements  of  this  section, 
the  proceedings  had  upon  such  inquiry  may 
be  wholly  disregarded. — People  v.  Stock,  19 
Cal.  App.  748,  749,  127  Pac.  798. 

14.  Same  —  Am   to   object   of   proceeding 

under  sections  1191,  1368-1370  of  the  Penal 
Code  is  simply  to  have  the  present  sanity 
of  the  defendant  tried  by  a  Jury.  &fter  his 
conviction  and  before  Judgment  of  sen- 
tence; not  to  determine  whether  he  was 
sane  at  the  time  he  committed  the  crime 
of  which  convicted;  in  other  words,  to  de- 
termine whether  he  is  insane  when  ar- 
raigned for  Judgment. — People  v.  Lawson. 
178  Cal.   782,   174   Pac.   885. 

15.  If  the  Jury  finds  the  defendant  sane, 
he  must  be  sentenced,  under  provisions  of 
section  1370,  post. — People  v.  Lawson,  178 
Cal.   722,   174  Pac.  886. 

16.  Provisions  simply  affirm  common- 
law  rule  forbidding  criminal  proceedings 
against  one  deranged  to  such  an  extent 
as  to  be  incapable  of  appreciating  his  situ- 
ation and  making  any  legal  defense  which 
he  may  have. — ^In  re  Buchanan,  129  Cal. 
330,  50  U  R.  A.  378,  61  Pac.  1120;  People  v. 
Lawson,  178  Cal.  722,  726.  174  Pac.  886. 
See  EYeeman  v.  People,  4  Den  (N.  Y.)  9. 
74   Am.   Dec.   216. 

17.  Same  ^  AAdavIt  and  evidence  re- 
quired.— A  motion  for  an  order  directing 
investigation  as  to  present  insanity  of  de- 
fendant should  be  supported  by  an  affidavit 
stating  the  facts  In  the  case  and  evidence 
produced  calculated  to  and  sufficient  to 
raise  a  doubt  in  the  mind  of  the  Judge,  as 
required  by  above  section,  as  to  present 
insanity  of  the  prisoner;  otherwise  no  rea- 
son Is  shown  to  exist  requiring  the  court 
to  submit  the  question  to  a  Jury. — People 
V.  Miller,  177  Cal.  404,  409,  170  Pac.  817. 

18.  Ins  traction  deflnlny  tkc  word  <'wil- 
twkl,*^  when  applied  to  the  intent  with  which 
an  act  is  done,  and  stating  that  it  does  not 
require  any  intent  to  violate  the  law,  or  to 
injure  another,  is  correct  under  this  sub- 
division; and  if  it  were  Improper,  as  being 
uncalled  for,  it  could  not  prejudice  the  de- 
fendant's rights. — People  v.  Russell,  19  Cal. 
App.  750,  753,  127  Pac.   829. 
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19.     Jury  trial— Dlacretton  of  trial  Judse. 

— The  rigrht  to  a  Jury  trial  in  proceedinsrs 
inaugurated  under  the  above  section,  is 
addressed  to  the  sound  discretion  of  the 
Judge  before  whom  the  proceedings  are 
pending,  and  the  showing  must  be  suffi- 
cient to  create  a  doubt  in  the  mind  of  the 
Judge  as  to  the  sanity  of  the  defendant 
before  he  Is  required  to  submit  the  ques- 
tion to  a  jury,  and  an  appellate  court  will 
not  disturb  his  action  in  this  regard,  un- 
less it  appears  that  it  was  a  clear  abuse 
of  such  discretion. — People  ▼.  Keyes,  178 
Cal.  794,  175  Pac.  6,  approving  and  follow- 
ing doctrine  In  People  v.  Hettlck,  126  Cal. 
425,  68  Pac.  918;  People  v.  Fountain,  170 
Cal.  460.  150  Pac.  341;  People  ▼.  West,  26 
Cal.  App.  369.  143  Pac.  793. 

30i  Procedure. — ^The  code  provides  no 
procedure  for  creating  doubt  in  mind  of 
Judge,  and  therefore  much  must  be  left 
to  Judicial  conscience  of  trial  Judge  in  mat- 
ter of  this  kind,  and  in  absence  of  this 
doubt  he  is  not  warranted  in  calling  special 
Jury. — People  v.  Hettick,  126  Cal.  426,  427, 
58  Pac.  918. 

21.  No  plea  of  present  insanity  is  re- 
quired. If  at  any  time  doubt  arises  as 
to  sanity  of  defendant,  it  is  duty  of  court, 
of  its  own  motion,  to  suspend  trial  or 
further  proceedings  in  case  at  whatever 
stage  doubt  arises  until  question  of  sanity 
be  determined.  Counsel  for  defendant  can 
not  waive  such  inquiry  when  doubt  exists 
in  mind  of  court,  nor  can  he,  by  interpos- 
ing plea  of  present  insanity,  compel  court 
to  enter  upon  such  inquiry  where  no  ground 
for  such  doubt  exists. — People  v.  Ah  Ying, 
42  Cal.  18,  21. 

22.  Recovery  and  retum  of  defendant.-— 

It  is  duty  of  superintendent  of  hospital  for 


insane  to  send  back  prisoner  committed 
under  above  section  as  soon  as  he  becomes 
sane,  in  order  that  court  may  proceed  to 
trial  and  Judgment  in  the  case,  but  if  he 
does  not  do  so,  prisoner  may  assert  his 
right  to  speedy  trial  by  means  of  a  writ  of 
habeas  corpus,  and  if  he  be  found  sane, 
court  has  power  to  order  him  into  custody 
of  court  where  charge  against  him  is  pend- 
ing.— ^In  re  Buchanan'',  129  Cal.  330,  332,  50 
li.  R.  A.  $78,  61  Pac  1120. 


Same— 'Habena  corpus  proceedings. — 

Under  the  provisions  of  the  insanity  law 
(SUts.  1897,  ar«L  III.  §18,  p.  811),  and  the 
provisions  of  this  code  regulating  the  com- 
mitment of  persons  charged  with  crime, 
an  accused  person  who  has  been  regularly 
committed  by  a  superior  court,  before 
whom  he  is  brought  for  trial,  to  a  hospital 
for  the  insane,  has  a  right  under  the  con- 
stitution (Const.  1879,  art.  I,  8  5)  to  insti- 
tute and  prosecute  a  writ  of  habeas  corpus 
in  the  superior  court  of  the  county  in  which 
the  hospital  to  which  he  has  been  com- 
mitted is  located,  for  the  purpose  of  de- 
termining that  he  has  recovered  from  his 
insanity,  and  is  entitled  to  be  redelivered 
to  the  court  for  trial  for  the  crime  with 
which  he  stands  charged.  —  Oardner  v. 
Jones,  126  Cal.  614,  616-619,  69  Pac.  126. 
See  Bx  parte  Kearney,  65  Cal.  212. 

24.  Where,  in  the  case  of  person  con- 
fined in  hospital  for  the  Insane  under  pro- 
visions of  this  chapter,  medical  superin- 
tendent refuses  to  act.  and  resort  is  had 
to  habeas  corpus  proceedings,  court  may 
not  only  adjudge  person  to  be  sane,  but 
may  also  order  him  redelivered  to  sheriff. 
— Oardner  v.  Jones,  126  CaL  614,  617,  69  Pac. 
126. 


§  1369.^  ORDER  OF  THE  TRIAL  OF  THE  QUESTION  OF  INSANITT. 
CHARGE  OF  THE  COURT.  The  trial  of  the  question  of  insanity  must 
proceed  in  the  following  order: 

1.  The  counsel  for  the  defendant  must  open  the  case  and  offer  evidence  in 
support  of  the  allegation  of  insanity ; 

2.  The  counsel  for  the  people  may  then  open  their  case  and  offer  evidence 
in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  testimony  only,  unless 
the  court,  for  good  reason  in  furtherance  of  justice,  permit  them  to  offer 
evidence  upon  their  original  cause ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the  jury 
on  either  or  both  sides  without  argument,  the  counsel  for  the  people  must 
commence,  and  the  defendant  or  his  counsel  may  conclude  the  argument  to 
the  jury ; 

5.  If  the  indictment  be  for  an  offense  punishable  with  death,-two  counsel  on 
each  side  may  argue  the  cause  to  the  jury,  in  which  case  they  must  do  so  alter- 
nately. In  other  cases  the  argument  may  be  restricted  to  one  counsel  on 
each  side; 

1459 


H 1970^  isn 


VKRDICT  AS  TO  SANITY — ^PROCBfiDINGS   ON. 


(PC  II. 


6.  The  court  must  then  charge  the  jury,  stating  to  them  all  matters  of  law 

necessary  for  their  information  in  giving  their  verdict. 

History:     Enacted  February  14,  1872,  founded  on  §§  586,  587  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  pp.  277,  278. 


INSANITY  OF  DEFENDANT— ISSUE 
AND  INSTRUCTIONS. 

1.  Insanity  of  defendant — Instruction  as  to 

(subdiyision  6). 

2.  The  issue. 

1.  InsaiiltT  of  defendant— Instmctlon  as 
to  (mibdlvlalon  •). — The  refusal  to  instruct 
the  Jury  that  if  they  believe  that  the  de- 
fendant's mother  in  her  lifetime  was  insane 
and  that  Insanity  is  hereditary,  they  must 
take  that  fact  into  consideration  in  deter- 
mining: the  question  of  defendant's  Insanity 
at  the  moment  of  shootingr  is  not  erroneous. 


where  the  general  instructions  include  the 
proposition  that  in  determinlngr  sanity  the 
Jury  may  consider  evidence  that  his  ances- 
tors  were  Insane. — People  ▼.  Loom  is,  170 
Cal.  847,  149  Pac.  681. 

2.  The  laane. — At  all  trials  under  these 
provisions,  question  is  as  to  present  sanity 
of  defendant,  and  at  all  trials  after  first 
the  Inquiry  may  commence  with  proposi- 
tion that  he  was  insane  at  time  of  former 
verdict,  for  of  that  fact  the  verdict  is 
conclusive. — People  v.  Farrell,  81  CaL  676. 
681. 


§  1370.    VERDICT  OF  THE  JXTBY  AS  TO  SANITT,  AND  PROCEEDINOS 

THEREON.    If  the  jury  finds  the  defendant  sane,  the  trial  must  proceed,  or 

judgment  be  pronounced,  as  the  case  may  be.     If  the  jury  finds  the  defendant 

insane,  the  trial  or  judgment  must  be  suspended  until  he  becomes  sane,  and 

the  court  must  order  that  he  be  in  the  mean  time  committed  by  the  sheriff  to 

a  state  hospital  for  the  care  and  treatment  of  the  insane,  and  that  upon  his 

becoming  sane  he  be  redelivered  to  the  sheriff. 

History:  Enacted  February  14,  1872,  founded  o>n  §§  588,  589  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  278;  amended  March  30,  1874,  Code 
AmdtB.  1873-4,  p.  453;  April  9,  1880,  Code  Amdts.  1880  (Pen.  C.  pt.), 
p.  29;  by  Code  CommisBion,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  497,  act  held  unconstitutional,  see  history,  §  5  ante;  amend- 
ment re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  704. 


INSANITY  OP  DEFENDANT— VERDICT. 

1.  Appeal. 

2.  Degree  of  insanity. 
3,4.  Effect  of  verdict. 

5,  6.  Verdict  as  evidence. 

* 

1.  Appeal. — Whether  the  rulingr  of  court 
upon  motion  to  suspend  Judsrment  on  ac- 
count of  Insanity  can  be  inquired  into  on 
appeal,  not  decided. — People  v.  Knott,  122 
Cal.  410,  411.  65  Pac.  164. 

a.  Deinree  of  Insanity. — The  question  is, 
not  whether  defendant  has  become  sane 
in  every  sense  of  word,  but  whether  he  has 
become  sane  in  sense  of  statute  which  re- 
quires suspension  of  proceedingrs  whenever 
it  is  found  that  defendant  Is  presently  In- 
sane. There  is  difference  between  medical 
view  of  insanity  and  view  upon  which 
statute  is  founded.  Question  of  sanity  or 
Insanity  Is  to  be  determined  with  reference 
to  latter  as  contradistinguished  from  former 
view. — ^In  re  Buchanan.  129  Cal.  330,  332,  60 
L.   R.  A.   878,  61  Pac.  1120. 

8.  Efleet  of  ver€let« — ^The  result  of  an 
inquisition  such  as  here   provided  for  has 


no  legal  effect  upon  main  issue  In  case.-— 
French  v.  State,  98  Wis.  826.  67  N.  W.  706. 
10  Am.  Cr.  Rep.  606. 

4.  If  a  defendant  be  found  Insane  in  this 
proceedlngr.  It  is  not  necessary  fhat  verdict 
be  vacated  by  any  formal  proceedinff  before 
he  can  be  brought  to  trial.  If,  when  sub- 
sequently called  for  trial,  doubt  then  exists 
as  to  his  sanity,  another  Jury  may  be  Im- 
paneled and  another  inquiry  had,  and  so 
on  as  often  as  occasion  may  require. — 
People  V.  Farrell,  81  CaL  676,  681. 

5.  Verdict  aa  evidence. — Verdict  that  de- 
fendant is  insane,  rendered  in  this  proceed-' 
ing.  being  conclusive  that  defendant  was 
insane  at  time  it  was  rendered,  is  admis- 
sible In  evidence  on  subsequent  trial  of 
case,  as  tending  to  prove  that  he  may  have 
been  insane  at  time  offense  was  committed. 
— People  V.  Farrell,  81  Cal.  676,  681;  People 
V.  Zeigrler,  142  Cal.  887.  888.  76  Pac.  1090. 

6.  Proceedings  under  these  sections  re- 
late to  time  of  proceeding,  and  not  to  time 
of  commission  of  act,  and  therefore  not 
admissible  upon  question  of  Insanity  at 
time  of  commission  of  offense. — People  v. 
Ward.  106  Cal.  836,  840,  89  Pac.  88. 


§  1371.    IF  DEFENDANT  IS  COMMITTED,  IT  EXONERATES  HIS  BAIL, 
ETC.    The  commitment  of  the  defendant,  as  mentioned  in  the  last  section, 
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exonerates  his  bail,  or  entitles  a  person,  authorized  to  receive  the  property  of 

the  defendant,  to  a  return  of  any  money  he  may  have  deposited  instead  of  bail. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  690  Criminal 
FracUce  Act  1861,  StaU.  1851»  p.  278. 

§  1S72.  DEFENDANT  DETAINED  IN  HOSPITAL  XTNTIL  HE  BECOMES 
SANE.  If  the  defendant  is  received  into  the  state  hospital  he  must  be 
detained  there  until  he  becomes  sane.  When  he  becomes  sane,  the  superin- 
tendent must  certify  that  fact  to  the  sheriff  and  district  attorney  of  the  county. 
The  sheriff  must  thereupon,  without  delay,  bring  the  defendant  from  the  state 
hospital,  and  place  him  in  proper  custody  until  he  is  brought  to  trial  or  judg- 
ment, as  the  case  may  be,  or  is  legally  discharged. 

Histoi^:  Enacted  February  14,  1872,  re-enactment  of  §  691  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  278;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  497,  act  held  uncon- 
stitutional, see  history,  S  5  ante;  amendment  re-enacted  March  21,  1906, 
Stats,  and  Amdts.  1905,  p.  704. 

§  1S7S.    EXPENSES  OF  SENDING,  ETC.,  DEFENDANT  TO  HOSPITAL, 

A  CHABOE  AGAINST  COUNTY.    The  expenses  of  sending  the  defendant  to 

the  state  hospital,  of  keeping  him  there^  and  of  bringing  him  back,  are  in  the 

first  instance  chargeable  to  the  county  in  which  the  indictment  was  found,  or 

information  filed;  but  the  county  may  recover  them  from  the  estate  of  the 

defendant,  if  he  has  any,  or  from  a  relative,  town,  city,  or  county  bound  to 

provide  for  and  maintain  him. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  592  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  278;  amended  AprU  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  29;  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  497,  act  held  unconstitutional,  see 
history,  §5  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and 
Amdts.  1905,  p.  704. 

1.     CoBstroetton  —  E^xpcaac    of    keeplns  ted   to   Jury   when   defendant   was   brought 

9HsoBer»  when  committed  to  state  hospital  up   for   trial  or  Judgrment,   but   before   ar- 

under  section  1368.   ante,  is  chargeable  to  ralgrnment,   county   is   not   liable   for   such 

county,  and  it  must  be  assumed  that  le^is-  expense. — ^Napa    State    Hospital    v.    Solano 

lature  intended   that  expense   in   all   other  County  (Cal.  App.  Dec.  8,  1906),  88  Pac.  601, 

cases  should  fall  upon  state.     Where  ques-  602. 
tlon  of  defendant's  sanity  was  not  submit- 


CHAPTET?  Vn. 

OOHFBOHISINO  CERTAIN  PUBLIC  OFFENSES  BY  LEAVE  OP  THE  COUBT. 

1 1877.  Certain  offenses  for  which  the  party      S  1378.  Compromise  to  he  hy  pennission  of 
injured  has  a  civil  action  inay  be  the  court.    Order  thereon  to  bar  an- 

oompromised.  other  prosecution. 

1 1379.  No  public  offense  to  be  compromised 
except  as  herein  provided. 

$1877.  OEBTAIN  OFFENSES  FOB  WHICH  THE  PABT7  INJURED 
HAS  A  CIVIL  ACTION  MAY  BE  COMPBOMISED.  When  a  defendant  is 
held  to  answer  on  a  charge  of  misdemeanor,  for  which  the  person  injured  by 
the  act  eonstitating  the  offense  has  a  remedy  by  a  civil  action,  the  offense  may 
be  compromised  as  provided  in  the  next  section,  except  when  it  is  committed : 
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1.  By  or  upon  an  officer  of  justice,  while  in  the  execution  of  the  duties  of 
his  office; 

2.  Riotously; 

3.  With  an  intent  to  commit  a  felony. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  676  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  288. 


COMPROMISE  AND  SETTLEMENT. 

1.  Drawing  check  without  funds  in  bank. 

2.  Same — ^Evidence  of  other  similar  transac- 

tions admissible. 

Aa  to  legality  of  a  contract  cflcctingr  a 
acttlcmcnt  of  an  action  for  crln&inal  con- 
versation, see  note,  Ann.  Cas.  1913A,  705. 

1.  Dra^'insr  check  "Mithont  fnnda  In 
bank. — Under  section  476a  Penal  Code,  the 
drawer  of  a  check  on  a  bank,  with  which 
he  had  not  sufficient  money  or  credit  to 
meet  such  check,  will  be  liable  for  a  felony 
even  thoug-h  such  check  were  postdated. — 
People  y.  Bercovitz,  168  Cal.  686,  126  Pao. 
479. 


Aa  to  whether  the  (ivins  of  a  worthleas 
ch«ek  la  to  he  rcgrarded  aa  obtaining  money 
or  property  under  falae  pretense*,  see  notes. 
8  Ann.  Cas.  1060;  14  Ann.  Cas.   510. 

2.  Same  -^  BTldence  of  other  BlUKllar 
transactions  admlastble. — In  a  prosecution 
for  fraudulently  drawing  a  check  on  a 
bank  wherein  the  drawer^as  not  sufficient 
funds  to  meet  such  check,  evidence  of  other 
similar  transactions  on  the  same  and  pre 
vious  day  was  admissible  on  the  question  of 
the  defendant's  knowledsre,  at  the  time  of 
the  grivlner  of  the  check  in  question,  of  the 
condition  of  his  account  at  the  bank. — Peo- 
ple V.  Bercovitz,  168  Cal.   636,   126   Pac,  479. 


§1378.  COMPROMISE  TO  BE  BY  PERMISSION  OF  THE  COURT. 
ORDER  THEREON  TO  BAR  ANOTHER  PROSECUTION.  If  the  party 
injured  appears  before  the  court  to  which  the  depositions  are  required  to  be 
returned,  at  any  time  before  trial,  and  acknowledges  that  he  has  received  sat- 
isfaction for  the  injury,  the  court  may,  in  its  discretion,  on  payment  of  the 
costs  incurred,  order  all  proceedings  to  be  stayed  upon  the  prosecution,  and 
the  defendant  to  be  discharged  therefrom ;  but  in  such  case  the  reasons  for  the 
order  must  be  set  forth  therein,  and  entered  on  the  minutes.  The  order  is 
a  bar  to  another  prosecution  for  the  same  offense. 

History:    Enacted  February  14,  1872,  founded  on  §§  676,  677  Crhninal 
Practice  Act  1851,  Stats.  1851,  p.  288. 

§1379.    NO  PUBLIC  OFFENSE  TO  BE  COMPROMISED  EXCEPT  AS 

HEREIN  PROVIDED.     No  public  offense  can  be  compromised,  nor  can  any 

proceeding  or  prosecution  for  the  punishment  thereof  upon  a  compromise  be 

stayed,  except  as  provided  in  this  chapter. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  678  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  288. 


CHAPTER  Vm. 

DISMISSAL  OF  THE  ACTION,  BEFORE  OR  AFTER  INDICTMENT,  FOR  WANT  OF 

PROSECUTION  OR  OTHERWISE. 


$  1.382.  VHien  action  may  be  dismissed. 

$  1383.  Court  may  order  action  to  be  contin- 
ued and  discharge  defendant  from 
custody,  when  and  how. 

§  1384.  If  action  dismissed,  defendant  to  be 
discharged,  etc. 

$  1385.  Court  may,  of  own  motion  or  on  ap- 
plication of  district  attorney,  order 
action  dismissed. 
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§  1386.  Nolle  prosequi  abolished. 

§  1387.  Dismissal  a  bar  in  misdemeanor,  but 

not  in  felony. 
§  1388.  Judgment  suspended  in  the  case  of  a 

minor,  when.    Period  of  suspension. 
i  1389.  Prohibiting  visiting  of  minors  in  the 

employ  of  corporations   or  persons 

to    houses    of    qiiestionablo    repute. 

[Repealed.] 
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§  1382.  WHEN  ACTION  HAY  BE  DISMISSED.  The  court,  unless  good 
cause  to  the  contrary  is  shown,  must  order  the  prosecution  to  be  dismissed  in 
the  following  cases : 

1.  When  a  person  has  been  held  to  answer  for  a  public  offense,  if  an 
indictment  is  not  found  or  an  information  filed  against  him,  within  thirty  days 
thereafter. 

2.  If  a  defendant,  whose  trial  has  not  been  postponed  upon  his  application, 

is  not  brought  to  trial  within  sixty  days  after  the  finding  of  the  indictment, 

or  filing  of  the  information. 

History:  Enacted  February  14,  1872,  founded  on  §{693,  594  Criml- 
nal  Practice  Actf  1851,  State.  1851,  p.  278;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  G.  pt),  p.  29. 


FAILUEE   TO  BRING  TO   TRIAL. 

1.  Appeal — Review  of  order. 

2-10.  Construed — Any  delay  of  sixty   days 
requires  dismissal. 

11.  Same — Application  for  dismissal  must 

be  made  to  court  in  which  prosecu- 
tion is  pending. 

12.  Same — Constitutional  guaranty. 
13,14.  Same— Does  not  apply  where  defend- 
ant has  appealed. 

15.  Same  —  Is    construction    of    constitu- 

tional  provision    granting   right   to 
speedy  trial. 

16.  Same— " Speedy  trial." 

17.  Same — No  discretionary  power. 

18.  Same — Cost  of  immediate  trial. 

19.  Same — Mandatory  in  its  requirement. 

20.  Same — Same — Subdivision  1. 

21.  Same — Resubmission  to  grand  jury. 

22.  Same — Waiver — ^Dismissal  need  not  be 

ordered. 

23.  Continuance  after   mistrial   for   more 

than  sixty  days. 

24,  25.  Demurrer  to  indictment  sustained. 
26,27.  Discharge  of  convict. 
28-  30.  Discretion  of  court — ^Denial  of  motion 
to  dismiss,  error  when. 

31.  Dismissal    of   action    is   proper    only, 

when. 

32.  Same — Application    to    court — Neces- 

sity of. 

33.  Same — ^Defendant  waives  right,  when. 

34.  Same— Prisoner  not  discharged  after 

conviction. 

35.  Same — Habeas  corpus. 

36.  Same — New  information  for  same  of- 

fense not  barred. 

37.  Same  —  Dismissal     of     misdemeanor 

charge. 

38.  Same — ^Failure  to  bring  to  trial. 

39.  Good   cause  —  Some    fact    or    circum- 

stance disclosed. 

40,41.  Same — ^Burden  of  showing  that  there 
was  good  cause. 

42,43.  Same — Presumption. 


44. 

45, 

46. 
47. 
48. 

49. 
50-53. 
54-57. 

58. 


59. 

60. 

61. 

62, 63. 

64. 

65. 

66,  67. 
68,  69. 

70. 

71. 

72. 

73. 

74. 
75. 

76. 

77,  78. 

79, 80. 

81. 


Same — Same — Consent. 

Same  —  Subdivision  1  —  Failure  of 
magistrate  to  return  papers  after 
preliminary  examination. 

Same — Same — ^Filing  of  new  informal 
tion. 

Same — Same — Granting  of  motion  to 
set  aside  information. 

Same — Same — Mistake  of  stenogprapher 
in  stating  date  of  preliminary  exam- 
ination. 

Same — Same — ^Loss  of  complaint  filed 
with  committing  magistrate. 

Same — Subdivision  2 — Consent  of  de- 
fendant to  postponements. 

Same — Same  —  Continuous  occupat i  on 
of  court  in  trial  of  other  cases. 

Same — Same— Failure  to  assign  more 
than  usual  number  of  departments 
of  superior  court  for  trial  of  crim- 
inal cases. 

Same — Same — ^Hardship  on  witness. 

Same — Same — Illness  of  judge. 

Same — Same — Illness  of  witness. 

Same  —  Same  —  Mistrial  within  sixty 
days. 

Same  —  Same  —  Recommendation  of 
ffrand  jury. 

Scraie — Same — Time  consumed  by  de- 
fendant in  dilatory  motions. 

Habeas  corpus  available. 

"In  furtherance   of  justice." 

Mandamus — ^Dismissal  of  indictment. 

Same — ^Evidence  of  good  cause. 

New  information — Not  applicable  to. 

Order  dismissing  prosecution  ends  ac- 
tion. 

Penalty  for  failure  to  file. 

Postponement  of  trial,  cause  for — 
Duty  of  prosecution. 

Reasonable  time — Constitutional  man- 
date. 

Reasons  must  be  set  forth. 

Right  to  speedy  trial. 

Same— Absence  of  witnesses. 
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82.  Same  —  Same  —  Of  unsubposnacd  wit- 

nesses. 

83.  Same — ^At   large   on   bail. 

84, 85.  Same— Postponement   for   absence   of 
witness. 

86,  87.  Waiver  of  right  to  dismissal. 
88, 89.  Where  jury  is  unable  to  agree. 

Aa  to  delay  of  proaeeotlon  a»  ground  for 
dlMfharse  of  aecuaed,  see  note,  66  L*.  R.  A. 
513. 

Aa  to  dUunlaaal  of  action  for  ^ant  of 
pronecation,  see  Kerr's  Cyc.  Code  Civ.  Proc. 
(2d  ed.>,   §  681  and  note. 

Aa  to  right  to  ape^dy  trial,  see  notes.  41 
Am.  Dec.  604;  85  Am.  St.  Rep.  187. 

Aa  to  time  for  hearing  of  appeal,  see, 
ante,   5 1252  and   note. 

!•  Appeal  —  Review  of  order. — Order 
upon  motion  to  discharge  defendant  on 
ground  that  he  had  not  been  brought  to 
trial  within  sixty  days  after  the  filing  of 
the  information  can  not  be  reviewed  unless 
the  proceedings  are  properly  authenticated 
in  bill  of  exceptions. — People  v.  Gregory,  S 
Cal.  App.  788,  742,  97  Pac.  912. 

2.  Conatrued^-Any  delay  of  aixty  daya 
reqalrea  diamlaaal,  though  defendant  may 
have  been  brought  to  trial  within  sixty  days 
after  filing  of  indictment  or  information 
and  such  trial  resulted  in  mistrial,  such 
mistrial  not  being  trial  within  meaning  of 
above  section. — In  re  Begerow,  133  Cal.  349, 
356,   86   Am.   St.   Rep.   178,  66  L..   R.    A.    613. 

65  Pac.  828.  See  State  v.  Kuhn,  154  Ind. 
460.  67  N.  E.  106;  In  re  McMlcken.  39  Kan. 
406.  18  Pac.  473;  In  re  Murphy,  7  Wash. 
257.    34   Pac.    834. 

See  par.  68,  this  note. 

3.  Unexcused  delay  of  sixty  days  at  any 
time  to  try  defendant  will  entitle  him  to 
have  prosecution  dismissed. — ^In  re  Beg- 
erow, 13$  Cal.  $49,  866,  86  Am.  St.  Rep.  178, 

66  L.  R.  A.  61$,  66  Pac.  828. 

4.  Effect  is  to  impose  upon  superior 
court  the  imperative  duty,  on  defendant's 
motion^  to  order  an  indictment  dismissed, 
when  the  defendant  is  not  brought  to  trial 
within  statutory  period,  and  no  good  cause 
for  delay  shown. — In  re  Ford,  160  Cal.  339, 
116  Pac.  767. 

6.  Construed  as  fixing  the  constitutional 
limit  of  time,  beyond  which  the  trial  of  a 
person  charged  with  a  public  offense  can 
not  be  extended  over  his  protest  and  with- 
out good  cause,  without  violating  the  con- 
stitutional guaranty  of  a  speedy  trial. — 
Ford  ▼.  Superior  Court,  17  Cal.  App.  4,  118 
Pac.  96;  Abbott  v.  Superior  Court,  17  Cal. 
App.   13.  118  Pac.  100. 

6.  This  section  is  a  construction  of  the 
constitutional  provision  for  a  speedy  trial 
so  far  as  to  Indicate  what  is  a  reasonable 
time  within  which  the  case  should  be 
brought  to  trial  in  order  that  the  constitu- 
tional fiTuaranty  may  be  kept,  and  it  may  be 
fairly  interpreted  to  mean  that  this  guar- 


anty IS  violated  whenever  sixty  days  Is 
allowed  to  elapse  without  a  trial,  there  be- 
ing no  good  reason  for  the  delay,  and  the 
defendant  not  consenting  thereto. — Ford  v. 
Superior  Court,  17  CaL  App.  4,  118  Pac.  96. 

7.  Dismissal  of  information  should  have 
been  made  when  defendant  had  not  been 
tried  for  more  than  ninety  days  after  in- 
formation had  been  filed,  had  made  no 
application  for  postponement,  and  there 
was  no  excuse  for  delay.  But,  as  dismissal 
of  information  must  precede  discharge,  de- 
fendant can  not  be  discharged  on  habeas 
corpus  sued  out  because  of  denial  of  mo- 
tion to  dismiss. — Ex  parte  Strong,  8  CaL 
Unrep.  706.  31  Pac*  674. 

8.  A  motion  to  dismiss  for  failure  to 
bring  the  case  to  trial  within  sixty  days 
will  be  denied  where  it  appears  that  the 
reason  therefore  was  caused  wholly  by 
defendant's  counsel;  therefore  no  claim  of 
prejudice  can  be  predicated  thereon. — Peo- 
ple V.  Dyer,  26  Cal.  App.  429,  147  Pac.  217. 

9.  This  section  is  applicable  alone  to 
criminal  prosecutions  by  indictment  or  in- 
formation, and  has  no  reference  to  the  trial 
of  low  grade  misdemeanor  cases  cognizable 
in  Justices'  and  police  courtR. — Albers  v. 
Superior  Court,  30  Cal.  772,  159  Pac.  468. 

10.  Where  it  appears  that  within  sixty 
days  from  the  filing  of  the  information 
there  was  a  mistrial,  this  constitutes  the 
"good  cause"  mentioned  in  this  section. — 
People  V.  Maupins,  30  Cal.  App.  392,  168 
Pac.  602. 

11.  Same  —  AppUeation  for  diamlaaal 
moat  be  made  to  eourt  !■  whieh  proaeevtlon 
la  pending,  when  court  will  determine 
whether  "good  cause"  exists  for  his  de- 
tention, and  discharge  of  prisoner  will  not 
be  ordered  on  habeas  corpus. — ^Ex  parte 
Fennessy,  64  Cal.  101. 

12.  Same-— Conatltntlonal   guaranty   of   a 

speedy  trial  is  not  affected  by  the  fact 
that  the  defendant  has  been  admitted  to 
bail,  this  fact  having  no  bearing  upon  the 
question  as  to  whether  he  has  suffered  by 
reason  of  delay  or  not — Ford  v.  Superior 
Court,  17  CaL  App.  4,  118  Pac.  96. 

IS.  Same  — Doea  not  apply  where  de- 
fendant haa  appealed  to  supreme  court  and 
had  his  case  sent  back  for  second  trial. — 
People  V,  Lundin,  120  Cal.  308,  311,  62  Pac. 
807. 

Aa  to  time  dnrlngr  pendency  of  appeal 
aa  alleeting  delay,  s^e  note  86  Am.  St. 
Rep.  201. 

14.  Section  has  no  application  where 
prisoner  has  demurred  to  indictment  and 
demurrer  was  sustained,  from  which  an 
appeal  was  taken,  and  on  return  of  remit- 
titur reversing  ruling  on  demurrer,  court 
fixed  day  for  trial  of  defendant,  more  than 
sixty  days  after  remittitur  was  filed. — Peo- 
ple V.  Glesea,  63  Cal.  846,  346. 

15.  Same— 'la  eonatmetlon  of  eonatltv- 
tlonal  proTlalon  gmntlnir  rlfcht  to  apeedy 
trial,  so  far  as  to  intimate  what  is  reason- 
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able  time  within  which  case  should  be 
brought  to  trial,  and  hence  that  this  sruar- 
anty  Is  violated  whenever  sixty  days  Is 
allowed  to  elapse  without  trial,  there  be- 
ing: no  g-ood  reason  for  delay  and  defendant 
not  consenting:  thereto. — In  re  Begrerow,  133 
Cal.  849,  361,  86  Am.  St.  Rep.  178,  66  L.  R.  A. 
613.  66  Pac.  828. 

16.  Samc^^^<Speedy  trial'*  does  not  mean 
at  once,  but  with  all  convenient  dispatch, 
and  implies  court  in  which  trial  may  be 
had.  No  doubt,  it  also  implies  reasonable 
time  for  state  to  procure  courts  and  >ury 
and  to  procure  witnesses. — People  v.  Buck- 
ley. 116  Cal.  146.  162,  47  Pac.  1009. 

17.  Same— No  dlseretionary  po^er  is  left 
in  the  court,  where  the  defendant  is  not 
brought  to  trial  within  the  statutory  period 
and  no  good  cause  for  delay  shown  by  the 
prosecution,  to  further  postpone  the  trial 
when  demanded,  and  a  motion  to  dismiss 
made,  but  the  indictment  must  be  dis- 
missed.—In  re  Ford.  160  Cal.  389,  116  Pac. 
767. 

18.  Comt  of  Immediate  trial  of  the  de- 
fendant and  a  depleted  condition  of  the 
treasury,  so  that  if  the  trial  proceeds  some 
of  the  creditors  of  the  county  might  be 
unable  to  obtain  their  demands  out  of  the 
funds  for  that  year,  can  not  be  said  to  be 
a  sufficient  ground  for  the  dismissal  of  the 
charge  under  this  section  "in  furtherance 
of  Justice."  The  right  of  an  individual 
charged  with  a  crime  to  a  speedy  trial 
without  unnecessary  delay  and  imprison- 
ment is  surely  as  urgent  and  Important  as 
that  of  a  creditor  of  a  county  to  have  his 
Just  demands  promptly  liquidated. — People 
V.  DIsperatl.  11  Cal.  App.  469.  476,  105  Pac. 
617. 

19.  Same— -Mandatorr  In  Its  reavlrement 
that  penal  prosecution  must  be  dismissed 
unless  good  cause  to  contrary  is  shown, 
when  defendant  is  not  brought  to  trial 
within  sixty  days  after  filing  of  indictment 
or  information,  such  prescribing  the  only 
means  of  enforcing  constitutional  right  of 
accused  to  speedy  and  public  trial. — People 
V.  Staples,  91  Cal.  23.  29,  27  Pac.  523.  See 
People  V.  Merino,  85  Cal.  515,  516,  24  Pac. 
892. 


20.  Same— Same  —  SnbdlvUlon  1  of  this 
section  is  imperative  and  mandatory,  and 
unless  good  cause  Is  shown,  district  attor- 
ney, by  filing  information  after  thirty  days, 
forfeits  his  right  as  such  officer  to  file  it 
at  all,  and  superior  court  can  not  acquire 
Jurisdiction  to  try  defendant  for  such  of- 
fense.— Ex  parte  Fowler,  6  Cal.  App.  649. 
90  Pac.  968,  961. 

21.  Same— ReavbmlMiloii    to    gcrand    Jury 

can  not  be  had  after  prosecution  has  been 
dismissed  under  this  section. — Ex  parte 
Clarke.  64  Cal.  412.  413,  414. 

22.  Same— ^Valver  —  DIamlMal  need  not 
be  ordered,  unless  defendant  demand  it;  so 
that  such  right  may  be  waived. — People  ▼. 
Hawkins,  127  Cal.  372,  374,  69  Pac.  697.  See 
Ex  parte  Fennessy,  64  Cal.  101. 


25.  Continuance  after  nUatrlal  for  more 
tkmn  alxty  daya  without  defendant's  con- 
sent, conceded  for  purpose  of  case  to  be 
beyond  authority  of  oourt. — "Six  parte  Ross. 
82   Cal.   109.   22  Pao.  1086. 

24.     Demurrer  to  Indictment  aiistalned. — 

This  section  has  not  application  to  a  ease 
where  a  demurrer  to  the  indictment  has 
been  sustained,  and  the  prisoner  remanded 
to  await  the  action  of  a  subsequent  grand 
Jury. — People  v.  Quijada.  164  Cal.  244.  97 
Pac.  689;  People  v.  Carson.  166  Cal.  170, 
99  Pac.  970. 

26.  This  section  has  no  application 
where  a  demurrer  to  an  indictment  has 
been  sustained  and  the  prisoner  remanded 
to  await  the  action  of  a  subsequent  grand 
Jury. — People  v.  Quijada,  164  Cal.  243.  244, 
97  Pac.  689;  People  v.  Carson,  166  Cal.  164, 
170,  99  Pac.  970. 

26^  Dlacharse  of  convict. — ^Discharge  of 
a  prisoner  who  was  at  the  time  a  convict 
confined  in  the  state  prison  upon  another 
charge,  from  the  custody  of  a  sheriff  upon 
habeas  corpus,  he  being  thereby  remanded 
to  the  custody  of  the  warden  of  the  state 
prison,  is  not  a  formal  dismissal  of  the 
charge  so  as  to  bar  a  second  indictment.— 
People  V.  Quijada,  164  Cal.  248.  246.  97 
Pac.   689. 

27.  Discharge  of  defendant  will  be  or- 
dered by  the  supreme  court  upon  writ  of 
habeas  corpus,  where  after  motion  made 
and  denied  for  a  dismissal  of  the  indictment 
for  failure  to  bring  the  case  to  trial  within 
the  statutory  time,  and  no  good  cause  for 
delay  shown,  the  defendant  is  retained  in 
custody. — In  re  Ford,  160  CaL  889,  116  Pac. 
767. 

28.  Discretion  of  conrt — Denial  of  motion 
to  dIamlM  for  failure  to  try  defendant 
within  sixty  days  after  filing  of  informa- 
tion, on  ground  that  it  was  discretionary 
with  court,  was  error. — People  v.  Morino. 
86   Cal.   616.   616,   24   Pac.   892. 

29.  On  motion  to  discharge  defendant 
under  this  section,  question  presented  is 
Judicial  question  Involving  exercise  of 
Judicial  discretion,  and  when  such  motion 
has  been  submitted  to  court  in  which  pros- 
ecution is  pending,  and  denied,  such  judg- 
ment or  determination  can  not  be  reversed 
in  proceeding  on  mandamus. — Strong  v. 
Grant.    99    Cal.    100.    101.    88    Pao.    788. 

30.  Its  discretion  is  not  to  be  arbitrary, 
but  should  proceed  upon  such  knowledge  or 
information  as  would  enable  it  to  deter- 
mine for  itself  whether  or  not  public  Jus- 
tice requires  the  further  detention  of 
prisoner — Ex  parte  Bull,  42  Cal.  196,  199. 

Sl«     DIamiaMil    of    action    la   proper    only 

when  court  has  determined  not  to  resubmit 
charge  to  another  grand  Jury. — ^Bx  parte 
Clarke,  64  Cal.  412,  414. 

82.  Same— ^Application  to  conrt— Neeea- 
•Ity  of. — To  obtain  the  relief  provided  in 
subdivision  2  of  above  section  It  is  essen- 
tial that  the  defendant  shall  make  an 
application  to  the  court  In  whlok  the  cause 
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is  pending  and  demand  a  dismissal  under 
the  provisions  of  the  subdivision;  there  is 
no  duty  incumbent  on  the  court  to  order 
a  dismissal  unless  the  defendant  demands 
it. — Ex  parte  Fennessy,  54  Cal.  101;  People 
V.  Hawlcins,   127  Cal.   272.   274,  69   Pac.  697. 

83*    Same— -Defendant  walres  right*  vrken 

he  is  brougrht  to  trial  and  a  Jury  impan- 
eled and  sworn  without  an  objection  being 
interposed  to  the  Jurisdiction  of  the  court 
to  try  the  cause  because  more  than  sixty 
days  have  elapsed  without  his  application 
for  a  continuance. — People  v.  Hawkins,  127 
Cal.   372,  59  Pac.  697. 

34.  Same— Prisoner  not  dlscharired  after 
oonvlction,  on  habeas  corpus,  because  not 
brought  to  trial  within  sixty  days,  in  the 
absence  of  a  showing  that  he  made  the 
required  and  timely  application  to  the  court 
in  which  the  action  was  pending  for  a  dis- 
missal of  the  cause. — Ex  parte  Todd,  ^ 
CaL    App.   — ,   186   Pac.   790. 

35.  Same— Habeas  corpva. — Where,  after 
a  demurrer  to  an  indictment  has  been  sus- 
tained, and  the  prisoner  is  remanded  to 
await  the  action  of  a  subsequent  grand 
Jury,  an  order  directing  the  discharge  of 
the  prisoner  upon  habeas  corpus,  before  the 
return  of  the  second  indictment,  does  not 
amount  to  a  formal  dismissal  of  the  charge, 
nor  is  it  a  bar  to  a  second  indictment.-— 
People  V.  Quljada,  154  Cal.  245,  97  Pac. 
689;  People  v.  Carson,  155  Cal.  170.  99  Pac. 
970. 

36.  Same— Ne^r  information  for  same  of- 
fenite  not  barred. — The  discharge  of  a 
defendant  charged  with  manslaughter,  and 
the  dismissal  of  the  Information  on  his 
own  motion  for  delay  of  trial  beyond  the 
time  prescribed  without  good  cause,  is  not 
a  bar  to  future  prosecution  for  the  same 
offense  under  new  information. — People  v. 
Palassou,   14   Cal.   App.   124,   111   Pac.   109. 

37.  Same  —  DismJMMil  of  misdemeanor 
charire  by  Justice  Anally  determines  case 
and  reasons  therefore  are  immaterial. — 
Donati  v.  Righetti,  9  Cal.  App.  45,  49.  97 
Pac.   1128. 

3&  Same— Failnre  to  brtnir  to  trial.— 
Discharge  and  dismissal  of  Information  on 
motion  of  defendant  because  he  had  not 
been  brought  to  trial  within  sixty  days  as 
required  by  law  is  not  a  bar  to  future  pros- 
ecution under  a  new  Information  for  the 
same  crime. — People  v.  Palassou,  14  Cal. 
App.   123,    111   Pac.   109. 

39.  Good  eanae— Son&e  faet  or  elrenm- 
•taaee  dliiolosed  to  court  upon  which  its 
authority,  in  this  respect  somewhat  dis- 
cretional, could  be  brought  Into  exercise.— 
Ex    parte    Bull,    42    Cal.    196,    199. 

A»    to    what    delays    are    excuaable*    see 

note   85   Am.  St.   Rep.   192. 

40.  Same— Bnrden  of  ahowlngr  tiiat  tiiere 
^vaa  good  cause  for  not  filing  information 
sooner  is  upon  prosecution  on  motion  to 
dismiss  for  failure  to  grant  defendant 
speedy  trial. — People  v.  Wlckham,  113  Cal. 
283.    284.    285.    48    Pac.    123. 


41.  Burden  of  showing  good  cause  why 
defendant  was  not  brought  to  trial  within 
sixty  days  is  on  prosecution. — People  y. 
Morino,  86  Cal.  515.  516,  24  Pac.  892.  See 
People  V.  Douglass,  100  Cal.  1,  4,  34  Pac. 
490. 

42.  Same  -^  Preaomi^tion.  —  Denial  of 
motion  to  dismiss  for  failure  to  bring  him 
to  trial  within  sixty  days  presumed  to  be 
proper  where  record  did  not  show  that 
postponements  were  not  made  for  good 
cause. — ^People  v.  Douglass,  100  Cal.  1,  4, 
84  ]^ac.  490. 

43.  On  motion  to  dismiss,  it  is  suffi- 
cient for  defendant  to  show  that  he  has 
been  detained  without  trial  for  more  than 
sixty  days.  There  is  no  presumption  in 
trial  court  that  court  has  acted  regularly, 
or  that  good  cause  in  fact  exists. — In  re 
Begerow,  138  Cal.  349,  352,  85  Am.  St.  Rep. 
178,  56  L.  R.  A.  513,   65  Pac.  828. 

44.  Same^Same— Consent. — Where  entry 
on  minutes  of  court  did  not  show  that 
defendant  objected  to  continuance,  or  that 
it  was  not  granted  with  his  full  and  free 
consent,  it  will  be  presumed  on  appeal  that 
he  assented  to  order. — People  v.  Douglass, 
100  Cal.  1.  4,  34  Pac.  490. 

45.  Same  — •  SnbdlTialon  1  -^  Failnre  of 
mairiatrate  to  retnm  to  clerk  papera  after 
prellminarjr  examination  does  not  consti- 
tute good  cause  for  not  filing  information 
within  thirty  days  after  defendant  was 
held  to  answer,  and  hence  it  was  error  to 
refuse  to  dismiss  prosecution  on  such 
ground. — People  v.  Wlckham,  118  Cal.  283, 
284.   285.    48   Pac.    128. 


46.  Same— Same— Filing  of  new  Infor- 
mation more  than  thirty  days  after  com- 
mitment, demurrer  to  original  information 
filed  within  that  time  being  sustained,  is 
proper  procedure. — People  v.  Lee  Look.  143 
Cal.    216,   221,   76   Pac.    1028. 

47.  Same— Same— Granting  of  motion  to 
set  aaide  Information  filed  within  thirty 
days,  and  ordering  of  papers  to  be  returned 
to  magistrate  for  recommitment,  the  filing 
of  new  commitment  and  new  Information 
based  thereon  are  facts  sufflclent  to  excuse 
delay,  where  new  information  was  filed 
more  than  thirty  days  after  original  com- 
mitment.— Ex  parte  Powler,  5  Cal.  App.  549, 
90   Pac.   958,   961. 


4&  Same— Same— Mistake  of  stenogcra- 
pher  In  stating  that  preliminary  examina- 
tion had  taken  place  one  day  later  than 
was  the  fact,  held  sufllcient  excuse  for 
delay  of  one  day  In  filing  Information. — 
People  y.  Farrington,  140  Cal.  656,  658.  74 
Pac.  288. 

49.  Same  —  Same  —  Lous  of  complaint 
llled  with  committing  magistrate,  informa- 
tion of  loss  not  communicated  to  prosecut- 
ing attorney  until  about  two  weeks  before 
beginning  of  term  of  court,  with  press  of 
business  on  part  of  prosecuting  attorney, 
Is  not  "good  cause  to  the  contrary,"  within 
meaning   of   that   term   as   used   in   section 
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S212,   Hevised   Statutes  Idaho,   1887. — ^In   re 
Jay.  10  Idaho  540,  79  Pac.   202. 

50.  Same— 8vbdlTl«lon  2— ClonMmt  of  de- 
fendamt'  to  poatponemeats  from  time  to 
time  was  sufflclent  excuse  for  delay,  eTen 
though  not  equivalent  to  application  made 
by  him  for  postponement. — People  v.  Bene, 
130  Cal.  169,  162,  62  Pac.  404.  See  People 
V.  Douglass,  100  Oal.  1,   4,  84  Pac.  490. 

61.  Delay  of  trial  at  request  of  defend- 
ant did  not  entitle  him  to  dismissal,  such 
request  amounting  to  motion  for  postpone- 
ment of  case. — People  v.  Cllne,  74  CaL  576, 
576.   16  Pac.  891. 

52.  Postponement  of  trial  one  day  on 
application  of  defendant  does  not  deprive 
him  of  constitutional  guaranty  of  speedy 
trial. — People  v.  Buckley,  116  Cal.  146,  152. 
47  Pac.  1009. 

53.  Consent  by  defendant  to  further 
postponement  before  sixty  days  have 
elapsed  from  mistrial  constituted  waiver 
of  his  rights  to  object  that  he  was  not 
brought  to  trial  within  sixty  days. — ^People 
v.  Chadwick,  143  Cal.  116.  120,  76  Pac.  884. 

M.  Same^-Same-— Contlavovs  occnpatloa 
of  court  la  trial  of  other  eases  renders 
refusal  of  court  to  dismiss  prosecution 
because  defendant  was  not  tried  within 
sixty  days  from  time  of  filing  information 
proper. — People  v.  Henry.  77  Cal.  445.  447, 
19  Pac.  830.  See  People  v.  Camilo.  69  Cal. 
540,  11  Pac.  128;  People  v.  Bene.  180  Cal. 
159.  162.  62  Pac.  404. 

65.  Where  delay  in  trial  beyond  sixty 
days  was  due  to  fact  that  court  was  en- 
gaged in  hearing  criminal  cases  during 
entire  time,  which  cases  had  precedence 
over  case  of  defendant  which  came  on 
trial  in  its  regular  order,  good  cause  for 
denial  of  motion  to  dismiss  was  shown. — 
People  V.  Vasalo,  120  Cal.  168.  169,  52  Pac. 
305. 

56.  Where  defendants.  Jointly  Informed 
against,  demand  separate  trials,  and  one 
of  such  defendants  is  put  on  trial  before 
expiration  of  sixty  days  from  filing  of 
Information,  but  such  trial  is  not  completed 
until  after  such  tivie,  good  cause  was 
shown,  and  hence  it  was  not  error  to  dis- 
miss prosecution,  though  such  trial  might 
have  been  had  two  or  three  days  prior, 
except  for  adjournments  for  holidays,  and 
fact  that  it  was  not  known  when  such 
cause  was  set  for  trial  that  former  trial 
would  be  completed  one  day  sooner  than 
It  was. — People  v.  Moran.  144  Cal.  48.  56. 
77    Pac.    777. 

57.  Good  cause  Is  not  shown  by  mere 
statement  of  Judge  that  court  had  been 
occupied  with  other  cases,  where  nothing 
is  said  as  to  nature  of  other  cases,  nor 
are  they  shown  to  have  been  cases  of 
equal  urgency,  nothing  being  said  of  other 
eleven  departments  of  same  court. — People 
V.  Buckley.   116  Cal.   146,  152.   47   Pac.   1009. 


58. 
than 


— iSame— -Fallare  to  analgn  more 
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superior  court  4or  trial   of  criminal  eases 

is  not  ground  for  complaint  because  de- 
fendant was  not  tried  within  sixty  days. — 
People  V.  Moran.  144  Cal.  48,  66,  77  Pac.  777. 

W.     Same— Same— 'Hardship    on    witness. 

— Statement  of  witness  that  it  would  be 
hardship  to  require  him  to  come  from  Sac-, 
ramento  did  not  constitute  good  cause.— 
People  V.  Buckley,  116  Cal.  146,  163,  47 
Pac.  1009. 

•0.  Same— Same— •Illness  of  Jndse  during 
portion  of.  sixty  days  after  filing  informa- 
tion against  defendant,  and  his  engagement 
in  trial  of  other  cases  during  remainder 
of  that  period,  constitute  good  cause  for 
not  bringing  defendant  to  trial  within  sixty 
days. — People  v.  Camilo.  69  Cal.  540.  11  Pac. 
128. 

61.     Same  —  Same  —  Ulnesa  of  witness. — 

Where  it  appears  that  it  was  stated  by 
district  attorney  that  material  witness  for 
prosecution  was  sick  and  unable  to  attend, 
and  defendant  refused  to  permit  deposi- 
tion of  such  witness,  taken  before  commit- 
ting magistrate,  to  be  read  in  evidence,  and 
on  motion  of  district  attorney  it  was 
ordered  that  cause  be  continued,  it  was 
held  that  it  did  not  appear  that  good 
cause  was  not  shown. — People  v.  Douglass. 
100  Cal.  1.  4.  34  Pac.  490. 

«2.  Same— Same— Mlatrlal  wltkln  sixty 
days. — Application  for  dismissal  on  ground 
that  trial  was  not  had  within  sixty  days 
after  information  was  filed  was  properly 
denied,  where  defendant  was  brought  to 
trial  within  sixty  days,  and.  on  account  of 
Juror  being  disabled,  continuance  was  had, 
and  motion  for  dismissal  was  made  before 
expiration  of  sixty  days  from  day  of  grant- 
ing of  continuance,  though  case  was  con- 
tinued for  more  than  sixty  days. — Ex  parte 
Ross.  82  Cal.  109.  22  Pac.  1086.  See  In  re 
Begerow.  183  Cal.  849,  356.  85  Am.  St.  Rep. 
178.  56  L..  R.  A.   513.  65  Pac.   828. 

63.  Delay  in  trial  caused  by  mistrial  does 
not  entitle  defendant  to  dismissal. — People 
v.  Chadwick.  143  Cal.  116.  120.  76  Pac.   884. 

See  par.  2.   this  note. 

64.  Same  — >  Same  -^  Recommendation  of 
grand  Jury  that  defendant  be  held  tc 
answer  to  next  grand  Jury  is  not  good 
cause,  under  statute  providing  that  when 
person  has  been  held  to  answer  for  public 
oflTense.  if  an  indictment  be  not  found 
against  him  at  next  term  of  court,  prose- 
cution shall  be  ordered  dismissed  unless 
good  cause  to  contrary  is  shown. — Ex  parte 
Bull.  42  Cal.  196.  199.  See  Ex  parte  Isbell. 
11   Nev.    295.    297. 

65.  Same— -Same-— Time  cononmed  by  de- 
fendant In  dilatory  motions  or  pleas,  which 
had,  in  effect,  postponed  time  at  which  case 
could  be  brought  to  trial,  was  good  cause, 
on  his  application  for  dismissal  (con.  op. 
by  Harrison.  J.). — People  v.  Buckley,  116 
Cal.   146,    154.   47   Pac.    1009. 

66.  Habeas  eorpvs  Is  available  to  pris- 
oner restrained  of  his  liberty  under 
criminal  charge  in  violation  of  subdivision 
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Cal.    849,   85   Am.   St.   Hep.    178.   56  L.   R.   A. 
613,    65   Pac.   828;   In   re    Begrerow,    186   Cal. 
298,  294,   56  L.  R.  A.   528,   68  Pac.  778. 
See  par.  16,  this  note. 

67.  The  risrht  to  a  discharg-e  from  cti8« 
tody  by  writ  of  habeas  corpus  from  the 
supreme  court  upheld,  when  defendant  has 
not  been  brougrht  to  trial  within  the  statu- 
tory time,  and  no  good  cause  for  delay 
shown,  after  motion  for  discharge  and 
denial  thereof  by  the  superior  court. — ^In 
re    Ford,    160    Cal.    339,    116    Pac.    757. 

A«  to  remedies  where  riflrht  to  apeedy 
trial  haa  beem  denied,  see  note,  85  Am. 
St.   Rep.    202. 

08.  «lm  fnrtherance  of  JoHtlce." — ^The 
lesrislature  has  not  attempted  to  define  the 
expression  "in  furtherance  of  justice"  and. 
therefore.  It  is  left  for  Judicial  discretion 
exercised  in  view  of  the  constitutional 
riffhts  of  the  defendant  and  the  interests 
of  society  to  determine  what  particular 
grounds  warrant  the  dismissal.— People  v. 
Disperati,  11  Cal.  App.  469,  476,  106  Pao. 
617. 

69.  Statement  of  the  district  attorney 
that  sufficient  time  had  not  elapsed  to 
secure  the  necessary  witnesses  for  the 
people;  that  disclosures  had  been  coming: 
to  lierht  indicating:  that  defendant  had 
accomplices  in  the  crime,  and  that  it  was 
important  that  the  investigations  concern- 
ine:  the  same  be  completed  before  the  trial 
of  the  defendant,  and  that  it  was  impos- 
sible to  complete  them  before  the  expiration 
of  sixty  days  from  a  former  mistrial;  that 
it  would  be  opposed  to  the  interests  of 
Justice  to  disclose  at  that  time  the  matters 
being:  investi8:ated,  while  it  migrht  be  suf- 
ficient for  a  dismissal  under  this  section, 
it  would  have  been  much  better  to  have 
embodied  such  statement  in  an  affidavit  and 
made  it  the  basis  for  an  application  for  a 
continuance  for  a  reasonable  period. — 
People  V.  Disperati,  11  Cal.  App.  469,  476, 
106  Pac.  61T. 

70).     MandamDi^— Dlamlaaal    of    iBdlctmeat 

will  be  ordered  by  the  supreme  court, 
where  the  superior  court,  without  a  show- 
ing: of  g:ood  cause  and  arbitrarily,  has 
postponed  the  trial  of  the  defendant  with- 
out his  consent  beyond  the  statutory  time. 
— In  re  Ford,  160  Cal.  389,  116  Pac.  757. 

71.  Same—- Bvidenee   of   srood   eavae. — An 

entire  want  of  evidence  of  ^ood  cause  must 
appear  to  warrant  issuance  of  writ  to  com- 
pel dismissal  of  indictment,  and  if  the  evi- 
dence '  is  conflicting:,  or  if  a  reasonable 
deduction  of  g:ood  cause  may  be  made  from 
the  conceded  facts,  the  discretion  of  the 
trial  court  will  not  be  Interfered  with. — 
In   re   Ford,   160   Cal.   839,   116   Pac.   757. 

72.  PTe^v  Informatloa*— Not  applicable  to. 

— The  penalty  prescribed  for  failure  to  file 
an  information  within  thirty  days  after 
the  defendant  is  held,  has  no  application 
where  a  new  information  may  be  filed,  as 
where    a    new    information    for    the    same 


of  the  facts  for  the  purpose  of  supplying: 
a  defect  in  the  orlg:inal  is  filed  upon  order 
of  the  court  In  such  case  the  new  infor- 
mation must  be  presumed  to  be  based  upon 
the  examination  before  the  preliminary 
magistrate  and  no  new  preliminary  exam- 
ination is  necessary. — People  v.  Holmes,  18 
Cal.   App.   212.  216,  109  Pac.  489. 

73.  Order  diamiaalaK  prosecatlon  eada 
action  beg:un  by  complaint  on  which  ma8:is- 
trate  issued  his  order  of  arrest*  but  not 
by  Judg:ment  on  merits,  but  by  order  in 
nature  of  Judgment  for  non-suit — simple 
expression  of  opinion  of  court  that  that 
particular  proceeding  ougrht  not  to  be  fur- 
ther prosecuted. — Ex  parte  Clarke,  64  Cal. 
412,  414.  See  Patterson  v.  Conlan«  128  Cal. 
453,   456,  66  Pac.  106. 

74.  Penalty  fdr  failure  to  file. — ^Motion 
to  dismiss  a  prosecution  because  the  in- 
formation has  not  been  filed  within  thirty 
days  after  the  defendant  is  held  is  but  a 
penalty  prescribed  for  a  violation  of  sec- 
tion 809,  which  requires  the  district  attor- 
ney to  file  the  information  within  thirty 
days  after  examination  and  commitment  by 
the  mag:istrate. — People  v.  Holm«s,  IS  Cal. 
App.   212.   215.   109  Pac.   489. 

75.  Poatponement  of  trial*  eauao  fof^« 
Duty  of  proaccvtion^ — The  duty  is  incum- 
bent upon  the  prosecution  to  show  a  e:ood 
cause  for  delay,  if  any  exists.  —  Ford  v. 
Superior  Court,  17  Cal.  4,  118  Pao.  96;  Ab- 
bott v.  Superior  Court,  17  Cal.  App.  13, 
118   Pac.   100. 

7fi.  Reasonable  time  — •  Coaatltntlonal 
mandate. — The  time  herein  fixed  held  to 
prescribe  definitely  what  should  be  a  rea- 
sonable time  under  the  gruarantee  of  section 
IS,  article  I  of  the  constitution. — In  re 
Pord.  160  CaL  337,   116  Pac.  767. 

77.  Reaaona  mvat  be  set  forth.  —  This 
section  provides  for  an  order  of  dismissal 
"as  provided  in  this  chapter."  The  order 
is  not  a  bar  and  the  mandate  is  that  it 
must  contain  the  "reasons  for  the  dis- 
missal." There  is  no  authority  to  disregard 
this  requirement  or  to  hold  that  it  is 
merely  directory.  Tlie  proceeding  is  harsh 
and  imposes  an  additional  burden  upon  the 
defendant,  and  no  substantial  departure 
from  the  plain  provisions  of  the  statute 
should  be  tolerated.  It  was  therefore  held 
that  where  the  order  of  dismissal  failed 
to  state  the  reasons  of  the  dismissal,  such 
dismissal  was  a  bar  to  a  further  prosecu- 
tion for  the  offense  and  that  the  plea  of 
once  in  Jeopardy  was  available  to  the  de- 
fendant.— People  V.  Disperati,  11  Oal.  App. 
469,    476,    105    Pac.    617. 

78.  It  is  not  sufficient  that  the  record 
shows  that  the  g:round  upon  which  the 
motion  of  the  district  attorney  for  a  dis- 
missal was  made.  The  reason  must  be 
shown  by  the  order. — People  v.  Disperati, 
11    Cal.    App.    469,    477,    105    Pac   ^17. 

78.  RIsht  to  speedy  trfaL-rA  defendant 
accused  of  a   public   offense   has   a   consti- 
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tutlonal  and  a  statutory  right  to  a  speedy 
trial,  and  can  not  be  deprived  of  this  rigrht 
by  the  postponement  of  his  trial  beyond 
the  statutory  period,  without  his  consent, 
In  the  absence  of  a  £rood  cause  shown. — 
Ford  V.  Superior  Court,  17  Cal.  4,  118  Pac. 
96;  Abbott  v.  Superior  Court  17  Cal.  App. 
13,   118  Pac.   100. 

80.  A  defendant  accused  of  a  public  of- 
fense has  a  constitutional  and  statutory 
right  to  a  speedy  trial,  and  the  court  must 
order  dismissal  of  the  indictment  unless 
good  cause  for  the  delay  is  shown,  upon 
demand  of  the  defendant  whose  trial  has 
been  postponed  beyond  the  statutory  period 
of  sixty  days. — ^Ford  v.  Superior  Court,  17 
Cal.  App.   4,  118  Pac.   96. 

81.  Same — ^Abneace  of  nltaesaes. — Where 
repeated  continuances  are  asked  for,  on 
the  ground  of  the  absence  of  a  witness,  a 
stronger  showing  of  diligence  and  cer- 
tainty Is  required  each  time,  and  this 
applies  to  a  postponement  affecting  the 
constitutional  guaranty  of  a  speedy  trial 
under  this  section  equally  with  a  post- 
ponement in  a  civil  case. — Ford  v.  Superior 
Court,   17   Cal.   App.    10,   118    Pac.    96. 

82.  8aBie<— iSame — Of  ansabpcrnaed  wit* 
iieMi. — Such  absence  from  the  state,  for  a 
series  of  years,  without  definite  Informa- 
tion as  to  when  he  was  or  might  be 
expected  to  return,  can  not  Justify  a  post- 
ponement of  the  trial  without  defendant's 
consent,  or  be  deemed  good  cause  for  such 
postponement  within  the  requirement  of 
this  section  and  of  the  provision  of  the 
constitution  guaranteeing  a  speedy  trial, 
where  such  witness  left  the  state  without 
concealment,  and  without  an  order  of  court 
requiring  his  attendance  at  the  trial. — Ford 
V.  Superior  Court,  17  Cal.  App.  9,  118  Pac. 
96. 

88.  Same — ^At  laive  o«  balL — The  fact 
that  a  defendant  has  been  at  large  on  bail, 
and  may  not,  on  that  account,  have  suf- 
fered by  reason  of  the  delay,  does  not 
affect  the  constitutional  guaranty  of  a 
speedy  trial  and  the  provisions  of  this 
section  against  unexcused  delay  without 
defendant's  consent. — Ford  v.  Superior 
Court,  17  Cal.  App.  7,  118  Pac.  96;  citing 
160   Cal.    334,    116    Pac.    757. 

84.  Saate— Postponement  for  absence  of 
witneM. — The  rule  of  the  common  law  that 
where  the  ground  of  the  requested  post- 
ponement is  based  upon  the  absence  of  a 
witness,  the  application  must  contain  a 
definite  statement  of  facts  from  which  it 
may  be  reasonably  inferred  that  the  absent 


witness  will  return  or  be  brought  back  to 
the  jurisdiction  of  the  court  In  time  for 
the  trial,  applies  to  both  civil  and  criminal 
cases. — Ford  v.  Superior  Court,  17  Cal.  App. 
10,  118  Pac.  96. 

85.  Where  such  absence  Is  due  to  the 
defendant  the  maxim  that  "no  one  can  take 
advantage  of  his  own  wrong*'  would  apply, 
and  a  showing  to  that  effect  would  be 
ample  Justification  for  a  prolonged  post- 
ponement, if  not  an  indefinite  one  in  aid 
of  a  bona  fide  effort  to  apprehend  the 
defaulting  witness  which  promises  to  result 
in  his  return  to  the  Jurisdiction  of  the 
court. — ^Ford  v.  Superior  Court,  17  Cal.  App. 
9,  118  Pac.   96. 


Waiver  of  rlsht  to  dismlsaal. — Fail- 
ure to  move  for  dismissal,  under  subdi- 
vision 2  of  this  section,  until  after  Jury 
had  been  Impaneled  and  sworn  waived 
right  to  have  such  dismissal. — People  v. 
Hawkins,   127   Cal.   872,   374,   59    Pac.    697. 

As  to  waiver  by  acenaed  of  his  right 
to  be  diacharired  for  delay,  see  note  85 
Am.   St.   Rep.   197. 

87.  Right  to  move  for  a  dismissal  upon 
the  ground  that  the  cause  is  not  brought 
on  for  trial  within  sixty  days  after  the 
filing  of  the  information  may  be  waived 
by  a  defendant,  and  where  It  does  not 
appear  from  the  record  that  the  defendant 
objected  to  the  setting  of  the  cause  for 
trial  on  a  date  more  than  sixty  days  after 
the  filing  of  the  information,  he  and  his 
counsel  being  present  when  the  cause  was 
set,  it  will  be  deemed  waived — People  v. 
Holmes,  13  Cal.  App.  212,  216,  109  Pac.  489. 

88.  W^here   Jury   1«   unable    to   agree   and 

has  been  discharged  by  the  court  for  that 
reason,  the  status  of  the  case  is  the  same 
as  though  there  had  been  no  trial  at  all, 
and  no  consent  of  the  defendant  is  required 
to  Justify  the  court  in  dismissing  the  case 
under  this  section. — People  v.  Disperati,  11 
Cal.  App.  469,  476,  106  Pac.  617. 

89.  The  defendant  Is  not  in  a  position 
to  claim  error  in  denying  his  motion  to 
dismiss  the  information  because  he  has  not 
been  brought  to  trial  within  sixty  days 
after  his  first  trial,  which  resulted  in  a 
disagreement  of  the  Jury,  where  the  court 
offered  to  reset  the  second  trial  within 
sixty  days  after  the  first  trial,  but  upon 
objection  of  appellant's  counsel  the  same 
was  set  for  a  later  date,  which  was  the 
earliest  upon  which  such  counsel  would  be 
disengaged  and  could  proceed. — People  v. 
Dyer,   26  Cal.  App.   429,   147   Pac.    217. 


§  1383.    COXTBT  MAY  ORDER  ACTION  TO  BE  CONTINUED  AND  DIS- 
CHARGE DEFENDANT  FROM  CUSTODY,   WHEN  AND  HOW.     If  the 

defendant  is  not  charged  or  tried,  as  provided  in  the  last  section,  and  sufficient 
reason  therefor  is  shown,  the  court  may  order  the  action  to  be  continued  from 
time  to  time,  and  in  the  mean  time  may  discharge  the  defendant  from  custody 
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on  his  own  undertaking  of  bail  for  his  appearance  to  answer  the  charge  at  the 

time  to  which  the  action  is  continued. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  595  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  279;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  29. 

§  1384.  IF  ACTION  DISMISSED,  DEFENDANT  TO  BE  DISCHARGED, 
ETC.  If  the  court  directs  the  action  to  be  dismissed,  the  defendant  must,  if 
in  custody,  be  discharged  therefrom;  or  if  admitted  to  bail,  his  bail  is  exon- 
erated, or  money  deposited  instead  of  bail  must  be  refunded  to  him. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  596  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  279. 


DISCHABGB  OF  DEFENDANT. 

1.  Discharge    of    defendant    from    custody, 

when. 

2.  On  dismissal  of  prosecution  for  failure  to 

bring    defendant    to    trial    within   sixty 
days  after  mistrial. 

3.  On    failure    to    bring    defendant    to    trial 

within  sixty  days  after  commitment. 

1.  Dtockairire  of  defemdant  from  cnatody, 
when.  —  Must  be  at  close  of  term  when 
errand  Jury  have  dismissed  chargre  asrainst 
him,  unless  court  has  erood  reason  to   be- 


lieve that  jury  in  attendance  at  succeedinfr 
term  may  properly  indict  him. — Ex  parte 
Clarke,  54  Cal.   412,   414. 

2.  On  diMBlmal  of  proseevtlon  for  fail- 
are  to  brtns  defeadaat  to  trial  withia  alxty 
daya  after  miatrlal  was  ordered,  prisoner 
was  discharged  from  custody.  —  In  re 
Beg:erow,  133  Cal.  849,  366,  85  Am.  St.  Rep. 
178,  56  L..  R.  A.  513.  65  Pac.  828. 

S.  Da  fallare  to  brfns  defeadaat  to  trial 
within    alxty    days    after    eontmltnieat,    he 

will  be  discharged  on  habeas  corpus. — Ex 
parte  Vinton,  5  Cal.  624,  47  Pac.  1019. 


§1386.    COURT  MAY,  OF  OWN  MOTION  OR  ON  APPLICATION  OF 

DISTRICT  ATTORNEY,  ORDER  ACTION  DISMISSED.     The  court  may, 

either  of  its  own  motion  or  upon  the  application  of  the  district  attorney,  and 

in  furtherance  of  justice,  order  an  action  or  indictment  to  be  dismissed.     The 

reasons  of  the  dismissal  must  be  set  forth  in  an  order  entered  upon  the  minutes. 

History:    Enacted  February  14,  1872,  re-enactment  of  S  697  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  279. 


DISMISSAL  OP  ACTION. 

1.  Construed — Authorizes   dismissal   of   ae- 

tion  in  justice's  court. 

2.  Same — ^Dismissal  by  committing  magis- 

trate on  motion  of  district  attorney. 

3.  Same — Excludes  all  other  grounds. 

4.  Same — Same  as  nolle  prosequi. 
5,  6.  Dismissal  as  end  of  prosecution. 

7.  On  reversal  of  judgment  without  remand 

for  new  trial. 

8.  Review. 

Aa  to  agreements  to  dlamlss  action  on 
defendant's    tnmlnK    state'*    evidence,    see 

notes  40  Am.  St.  Rep.  767;  85  L.  R.  A.  710. 

As  to  entry  of  noUe  prosequi  on  motion 
of  court  alone,  see  note  37  Am.  Dec.  363. 

As  to  power  to  correct  Indictment  or  In- 
formation by  dismissal  as  to  part,  see  note 
35  L..   R.  A.   712. 

As  to  povrer  of  pvbllc  prosecvtor  to  dis- 
miss prosecution,  see  note  35  L.  R.  A.  701. 

1.  Construed  -^  Authorises  dismissal  of 
aetlon  In  Justice's  court  in  case  where  de- 
fendant  is    charg:ed    with    misdemeanor    of 


which  Justice's  court  has  Jurisdiction. — 
People  v.  Smith,  148  Cal.  697,  699,  77  Pac. 
449. 


2.  Same  — •  Dismissal  by  committing 
magistrate  on   motion   of   district   attorney 

not  authorized. — People  v.  Ward,  85  Cal. 
686,  690,  24  Pac.  785. 

S.     Same»ExcludeB  all  other  grounds  on 

Which  indictment  may  be  dismissed  and 
dischargre  awarded  accused  without  actual 
trial,  and  hence  agreement  between  com- 
mittinsT  magristrate  and  prisoner  with 
acquiescence  of  district  attorney  to  dis- 
charge prisoner  in  consideration  of  his 
testifying:  is  not  grround  for  dismissal.— 
People    V.    Indian    Peter,    48    Cal.    250,    253. 

4.  Same— Same  as  nolle  prosequi. — Dis- 
missal under  this  section  is  substantially 
same  power  as  that  held  by  attorney- 
general  in  England  and  by  prosecuting  of- 
ficer in  many  states  to  enter  nolle  prosequi. 
Court,  for  purposes  of  order  of  dismissal, 
takes  charge  of  prosecution  and  acts  for 
people. — People  v.  More,  71  Cal.  546,  547, 
12   Pac.    631. 

5.  Dismissal    as    end    of    prosecution    is 

not    shown    by    allegation    in    action     for 
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malicious  prosecution  that  informations 
were  dismissed  by  Judgre  of  superior  court 
— Carpenter  v.  Nutter,  127  Cal.  61,  64,  59 
Pac.   301. 

6.  Dismissal  of  information  and  dls- 
chargre  of  defendant  as  amounting  to  dis- 
missal of  action,  not  decided. — People  v. 
Mooney,  132  Cal.  13,  16,  68  Pac.   1070. 


7.  On  reTemal  of  Jvdsment  without  re* 
maud  for  aew  trial,  court  may,  on  motion 
of  district  attorney,  dismiss  prosecution.— 
People  V.  Schmidt,  64  Cal.  260,  268,  30  Pac.  814. 

8b  Review^ — Order  dismlssingr  prosecu- 
tion, by  court,  of  its  own  motion,  is  not 
appealable. — People  v.  More,  71  Cal.  646.  12 
Pac.   631. 


§  1386.    NOLLE  PROSEQUI  ABOLISHED.     The  entry  of  a  nolle  prosequi 

is  abolished,  and  neither  the  attorney-general  nor  the  district  attorney  can 

discontinue  or  abandon  a  prosecution  for  a  public  offense,  except  as  provided 

in  the  last  section. 

History:     Enacted  February  14,  1872,  substantial  re-enactment  of 
§  598  Criminal  Practice  Act  1851,  Stats.  1861,  p.  279. 

1.  Jv«tle«  of  tke  peace  before  whom  attorney. — ^People  v.  Ward,  85  CaL  665,  690, 
erlatinal  proceeding  la  peadlas  lui»  ho  24  Pac.  785.  See  In  re  Voss,  11  N.  D.  540, 
avthorlty  to  dlamlae  oh  motlom   of  district       650,  76  N.  W.  16. 


§  1387.    DISMISSAL  A  BAB  IN  MISDEUEANOB,  BUT  NOT  IN  FELONY. 

An  order  for  the  dismissal  of  the  action,  as  provided  in  this  chapter,  is  a  bar 

to  any  other  prosecution  for  the  same  offense,  if  it  is  a  misdemeanor,  unless 

such  order  is  explicitly  made  for  the  purpose  of  amending  the  complaint  in 

such  action,  in  which  instance  such  order  for  dismissal  of  the  action  shall  not 

act  as  a  bar  to  a  prosecution  upon  such  amended  complaint ;  but  an  ord^r  for 

the  dismissal  of  the  action  is  not  a  bar  if  the  offense  is  a  felony. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  599  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  279;  amended  March  21,  1905,  Stots. 
and  Amdts.  1905,  p.  724. 


DISMISSAL  AS  BAa 

1.  Construed  —  Refers    to    dismissal    on 

order  of  court  for  want  of  prosecu- 
tion or  otherwise. 

2.  Agreement     for     dismissal  —  Between 

committing  magistrate  and  prisoner. 

3-  5.  Dismissal  of  prosecution  not  bar. 

6.  Same  —  Misdemeanor  —  Dismissal     no 

bar  to  felony  charge. 

7.  Same — Dismissal   of   action   after    re- 

versal without  remand  for  new  trial. 

8.  Same  —  Dismissal   of   information   on 

ground    that   no    legal    examination 
had  been  had. 

9.  Same — ^Dismissal  on  habeas  corpus. 

10.  Same — Dismissal   of   information   for 

arson. 

11.  Same — ^Dismissal    of    information    for 

assault  with  deadly  weapon. 

12.  Same — Dismissal    of    prosecution    for 

grand  larceny. 
13, 14.  Same — ^Dismissal  of  charge  of  murder. 

15.  Same — ^Dismissal    of    prosecution    for 

petty  larceny. 

16.  Writ  of  prohibition  will  not  lie,  when. 
Aa  to  effect  of  defendant's  dlaehaive  for 

delay,  see  note  85  Am.  St  Rep.  201. 

Aa  to  nolle  proaeqnl  belns  bar  to  further 
proaeentlon,  see  note  36  Am.  Rep.  766. 


1.  Conatmed— Refera  to  diamlaaal  on 
order  of  court  for  w^ant  of  proaeention  or 
othorwlae,  and  provides  that  order  shall 
not  constitute  bar  to  any  future  prosecu- 
tion on  indictment  or  information  for  same 
offense. — People  v.  Breen,  ISO  Cal.  72,  75, 
62  Pac.   408. 

Z,  Asroement  for  diamlaaal  -—  Between 
committiniT  atasiatrate  and  prlaoner,  with 
acquiescence  of  district  attorney,  in  con- 
sideration of  testimony  by  prisoner  asrainst 
accomplices,  is  not  bar  to  prosecution 
against  him. — People  v.  Indian  Peter,  48 
Cal.   260,   253. 

5.  Diamlaaal    of    proaecntlon   not    bar    to 

further  prosecution  for  same  offense,  de- 
fendant never  having  been  put  in  Jeopardy. 
— Ex  parte  Cahill,  62  Cal.  463,  464;  Ex 
parte  Clarke,  54  Cal.  412,  415;  People  v. 
Wickham.  116  Cal.  384,  386,  48  Pac.  329: 
Patterson  v.  Conlan,  123  Cal.  463,  455,  36 
Pac.  105;  People  v.  Breen,  180  Cal.  72,  76, 
62  Pac.  408;  People  v.  Mooney,  132  Cal. 
13,  16,  63  Pac.  1070;  People  v.  Smith,  143 
Cal.  597,  699,  77  Pac.  449;  People  v.  Ker- 
rick,  144  Cal.  46,   48.  77  Pac.  711. 

4.  Allegation  in  action  for  malicious 
prosecution  that  information  was  dismissed 
does  not  show  that  prosecution  was  ended. 
— Carpenter  v.  Nutter,  127  Cal.  61,  64,  59 
Pac.   301. 

6.  No  higher  dignity  attaches  to  dis- 
missal   of    defendant   upon    his    application 
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In  habeas  corpus  to  supreme  court,  than 
would  have  pertained  to  judgrment  of  trial 
court  if  it  had'erranted  his  application  in 
first  instance.  It  was  decision  merely  to 
effect  that  upon  showing  made  trial  court 
should  have  dismissed  prosecution  and 
dischargred  prisoner. — In  re  Begrerow,  136 
Cal.    293.   294,   56  L.  R.  A.   528.   68   Pac.   773. 

9.  Same  —  Mlademeanor  —  Diamlimal  no 
bar  to  felony  charge.  —  Where  defendant 
was  arrested  upon  a  complaint  before  a 
justice  of  the  peace  charg:ingr  misdemeanor 
in  the  shape  of  a  battery,  and  was  after- 
wards, and  before  trial  had  in  the  Jus- 
tice's court,  indicted  for  a  felony  upon  the 
same  state  of  facts,  whereupon,  on  mo- 
tion of  the  district  attorney,  the  cause  in 
the  justice's  court  was  dismissed,  on  plea 
in  bar  of  the  action  and  proceeding  In  the 
justice's  court,  the  court  held  that  while 
the  dismissal  of  the  misdemeanor  action 
would  be  a  bar  to  prosecution  of  another 
misdemeanor  action  upon  the  same  state 
of  facts,  it  was  not,  a  bar  to  a  prosecution 
on  a  charge  of  felony. — People  v.  Brown, 
—  Cal.  App.  — ,  183  Pac.  829. 

7.  Same  —  DtemlMial  of  action  after 
revemal,  without  remand  for  new  trial,  did 

not  constitute  bar  to  prosecution  for  same 
homicide. — People  v.  Schmidt,  64  Cal.  260. 
263,  30  Pao.  814. 

H,  Same— DlamlMial  of  Information  on 
sronnd  that  no  lesal  examination  had  been 

had  before  committing  magistrate  was  not 
bar  to  another  prosecution.  —  Kalloch  v. 
Superior  Court,  66  Cal.  229,  236. 

9.     Same— -DlamlMial     on     habeas     corpna 

for  failure  to  try  defendant  within  sixty 
days  after  mistrial,  held  not  to  be  bar  to 
further  prosecution  for  same  offense. — In 
re  Begerow,  136  Cal.  293,  294,  66  L.  R.  A. 
528.    68    I#.c.    773. 


10.  Same— >Diamlaaal  of  Inforntatlon  for 
arson  and  discharge  of  defendant  did  not 
amount  to  an  acquittal  of  defendant,  nor 
establish  bar  to  another  prosecution. — 
People  ▼.  Mooney.  182  Cal.  IS.  16.  63  Pac. 
1070. 


11.  Same     Dlamlaaal   of   Information   for 
naaanlt  with   deadly  weapon   is  not   bar   to 

furtlier  prosecution  for  same  offense. — Pat- 
terson V.  Conlan.  123  Cal.  463.  465.  66  Pac. 
105. 

12.  Same— >Dlamlfl«al  of  proaeeatlon  for 
arrand  larceny  on  motion  of  district  attor- 
ney did  not  bar  second  prosecution  for 
another  felony  involving  part  of  same  of- 
fense.— People  V.  Kerrick.  144  Cal.  46.  48. 
77  Pac.   711. 

IS.     Same— DIamlaaal    of   eharge   of   mnr- 

der  by  county  court  did  not  operate  as  bar 
to  another  prosecution  for  same  offense. — 
Ex   parte   Cahill,    52   Cal.   463.    464. 

14.  Dismissal  of  indictment  charging 
defendant  with  murder  is  not  bar  to  prose- 
cution for  same  offense  by  information. — 
People  V.  Campbell.  69  Cal.  243.  244,  43 
Am.   Rep.   267. 

IB.  Same— -Dlamlaaal  of  proaeevtlon  for 
petty  lareeny  in  justice's  court,  held  not  to 
be  bar  to  prosecution  for  same  larceny  with 
prior  conviction  of  burglary,  such  prose- 
cution being  for  felony. — People  ▼.  Smith. 
148  Cal.  697.  699,   77   Pac.   449. 

Id.     Writ   of   prohibition   wUl   not  lie    to 

restrain  police  judge  from  proceeding  upon 
trial  of  charge  of  misdemeanor,  where  peti- 
tioner claims  that  previous  charge  upon 
same  facts  had  been  dismissed,  as  writ 
lies  only  where  inferior  tribunal  is  acting 
in  excess  of  its  jurisdiction,  and  defense 
that  prosecution  is  barred  must  be  raised 
before  lower  court  and  defendant  will  have 
remedy  by  appeal. — Kinard  v.  Police  Court, 
2   Cal.   App.    179,   180,   8S   Pac   176. 


§  1388.  JXTDOMENT  SUSPENDED  IN  THE  CASE  OF  A  MINOB,  WHEN. 
PERIOD  OF  SUSPENSION.  Final  judgment  may  be  suspended  on  any  con- 
viction, charge,  or  prosecution  of  a  minor,  for  misdemeanor  or  felony,  where 
in  the  judgment  of  the  court  in  which  such  proceeding  is  pending  there  16 
reasonable  ground  to  believe  that  such  minor  may  be  reformed,  and  that  a 
commitment  to  prison  would  work  manifest  injury  in  the  premises.  Such 
suspension  may  be  for  as  long  a  period  as  the  circumstances  of  the  case  may 
seem  to  warrant,  and  subject  to  the  following  further  provisions :  During  the 
period  of  such  suspension,  or  of  any  extension  thereof,  the  court  or  judge  may, 
under  such  limitations  as  may  seem  advisable,  commit  such  minor  to  the  cus* 
tody  of  the  officers  or  managers  of  any  strictly  non-sectarian  charitable  corpo- 
ration conducted  for  the  purpose  of  reclaiming  criminal  minors. 

[Incorrigible  minor,  final  judgment  of  the  court.]  Such  corporation,  by  its 
officers  or  managers,  may  accept  the  custody  of  such  minor  for  a  period  of 
two  months  (to  be  further  extended  by  the  court  or  judge  should  it  be  deemed 
advisable),  and  should  said  minor  be  found  incorrigible  and  incapable  ol* 
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reformation,  he  may  be  returned  before  the  court  for  final  judgment  for  his 

offense.     Such  charitable  corporation  must  accept  the  custody  of  said  minor 

as  aforesaid,  upon  the  distinct  agreement  that  it  and  its  officers  will  use  all 

reasonable  means  to  effect  the  reformation  of  such  minor,  and  provide  him 

with  a  home  and  instruction.     No  application  for  guardianship  of  such  minor 

by  any  person,  parent,  or  friend  can  be  entertained  by  any  court  during  the 

period  of  such  suspension  and  custody,  save  upon  recommendation  of  the 

court  before  which  the  criminal  proceedings  are  pending. 

[Expenses  paid  by  the  county.    Action  by  the  county  to  recover  money.] 

Such  court  may  further,  in  its  discretion,  direct  the  payment  of  the  expenses 

of  the  maintenance  of  such  minor  during  such  period  of  two  months,  not  to 

exceed,  in  the  aggregate,  the  sum  of  twenty-five  dollars,  which  sum  includes 

boardj  clothing,  transportation,  and  all  other  expenses,  to  be  paid  by  the  county 

where  such  criminal  proceeding  is  pending,  or  direct  action  to  be  instituted 

for  the  recovery  thereof  out  of  the  estate  of  such  minor,  or  from  his  parents. 

Such  court  may  also  revoke  such  order  of  suspension  at  any  time. 

History:  Enacted  March  15,  1883,  Stats,  and  Amdts.  1883,  pp.  377, 
878;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  497,  act  held  unconstitutional,  see  history,  §  6  ante; 
amendment  re-enacted  March  21,  1906,  Stats,  and  Amdts.  1905,  p.  704. 


JUVENILE   DEFENDANTS. 

1.  Cited  in  habeas  corpos. 

2.  Constitutionality  — Appropriation    for 

corporation. 
8.  Same — ^Police  power. 
4.  Same — Schools. 
6.  Juvemle-conrt  law — ^Dependent  child. 

6.  Same — ^Delinquent  children. 

7.  Same — Marriage  of  female  minor. 

8.  Same—Statute   is   applicable   only   to 

children  under  sixteen. 

9.  Police  court  of  city  of  San  Francisco 

is  court. 

10.  Reform-school    acts — Construction. 

11.  Same — Age  of  minor. 

12.  Same  —  Constitutionality  —  Jurisdic- 

tion of  justice. 

13.  Same — Not   part   of    Penal   Code. 

14.  Same — Subject-matter  not  described  in 

title. 

15.  Same— Unjust  or  unequal  punishment. 

16.  Same — Failure  to  give  defendant  pri- 

vate examination   or  public  trial. 

17.  Same — Finality  of  decision. 

18.  Same — Jurisdiction. 

19.  Same — Transfer  of  convict  to  reform 

school — Effect. 
20, 21.  Same— Trial  by  jury  necessary. 

As  to  coMmltniemt  of  Infant  to  induatrial 
achooU  see  brief  23  L.   R.   A.   603.   604. 

Am  to  pvnlakment  of  Infants,  see  note 
St  U  R.  A.  210. 


1.     Cited  la  kabeaa  corpaa  to  secure   re- 
lease   from   commitment   to   reform   school; 


held  that  If  act  authorizing-  such  committal 
conflicted  with  this  section  it  prevailed 
over  it. — Ex  parte  Llddell,  98  Cal.  683,  640, 
29   Pac.   251. 

2.  Conatltntloaallty  — -  Appropriation  for 
corporation. — ^Held  not  unconstitutional  as 
In  violation  of  state  constitution,  article 
IV,  section  22,  as  such  section  has  refer- 
ence to  legislative  power  to  appropriate 
or  draw  money  from  state  treasury  for  use 
or  benefit  of  any  corporation,  and  this  sec- 
tion does  not  require  any  money  to  be 
taken  from  state  treasury,  nor  doet  it 
affect  revenue  of  state  as  such,  nor  does 
It  attempt  to  direct  any  absolute  payment 
from  county  treasury.  —  Boys'  and  Qlrls' 
Aid  Society  v.  Rels,  71  Cal.  627,  631,  12 
Pac.   796. 

3.  Same — Police  power. — Section  not  In 
violation  of  state  constitution,  article  XI, 
section  13,  It  being  valid  exercise  of  police 
power.  —  Boys'  and  Qlrls'  Aid  Society  v. 
Reis,   71   Cal.  627,   632.   12   Pac.   796. 

4.  Same-Schools. — Section  not  in  viola- 
tion of  state  constitution,  article  IX,  sec- 
tion 8,  as  In  such  section  the  word  "school" 
Is  used  In  ordinary  acceptation,  such  as 
common  and  public  schools,  organized  for 
sole  purpose  of  disseminating  knowledge 
and  Imparting  scholastic  instruction.  — 
Boys'  and  Girls'  Aid  Society  v.  Reis,  71  Cal. 
627.    631.    12   Pac.   796. 

n.    Jnvcnflc-covrt    law— Dependent    child. 

— Under  statute  relating  to  control,  pro- 
tection, and  treatment  of  dependent  and 
delinquent  children,  under  act  of  1908 
(Stats,  and  Amdts.  1908  p.  44,  Henninff's 
General  Laws  (3d  ed.),  p.  1868),  fact  that 
child  was  without  guardianship  was  only 
material  to  sections  of  such  act  as  applied 
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to  child  "found  wandering:/'  and  mere 
statement  that  home  *of  such  child  was 
unfit  place,  unsupported  by  any  state- 
ment of  negligence,  cruelty,  or  depravity 
on  part  of  person  In  whose  care  child 
was,  does  not  confer  jurisdiction  on  juve- 
nile court  to  place  It  in  custody  of  an- 
other.— Ex  parte  Mundell,  8  Cal.  App.  472, 
86  Pac.  888,  834. 

6k  Same  —  Dellnqoeiit  ckfldren. — Com- 
plaint under  statute  is  insufficient  where 
it  contains  no  averment  bringinsr  minor 
within  statutory  definition,  though  prayer 
of  complaint  described  child  as  incorri- 
glble  minor. — In  re  Lewis,  8  Cal.  App.  788, 
740,  86  Pac.  996. 

7.  Same  —  Marrinse     of     female      minor 

takes  her  out  of  class  known  as  "children 
and  minors,"  under  the  statute  of  1903  as 
amended  in  1906  (Stats,  and  Amdts.  1905, 
p.  806.  See  Henning's  General  Laws,  8d 
ed.,  p.  1363). — Ex  parte  Lewis,  3  Cal.  App. 
738,  740,  86  Pac.  996. 

8.  Same— Statute  la  applicable  only  to 
cklldrea   aader   a^e   of  alxteea   yeara^   and 

complaint  praying  for  commitment  of 
minor  Is  fatally  defective  where  It  alleges 
that  minor  was  over  sixteen  and  under 
eighteen  years  of  age. — Ex  parte  Lewis,  8 
Cal.  App.  788,  740,  86  Pac.  996. 

0.  Police  coart  of  city  of  Saa  Fraadaco 
la  conrt,  within  meaning  of  above  section, 
and  it  is  not  unconstitutional  to  apply 
term  "court"  to  such  tribunal. — Boys*  and 
Oirls'  Aid  Society  v.  Reis,  71  Cal.  627,  633. 
12  Pac.   798. 

10.  Reform-ackool    acta— Coaatmctloa^— 

Tendency  of  courts  in  construing  powers 
of  committing  magistrates  and  other  offi- 
cials empowered  by  statute  to  place  minors 
in  juvenile  Institutions  for  care  and  guard- 
ianship and  in  passing  upon  their  proceed- 
ings is  to  disregard  mere  technicalities 
and  to  give  such  interpretation  to  statutes 
as  to  carry  out  their  benevolent  design 
and  sustain  proceedings  in  pursuance 
thereof  when  such  course  is  evidently  to 
advantage  of  minor. — In  re  Sanders,  53  Kan. 
191,  23  L.  R.  A.  603,  36  Pac.  348.  850.  See, 
also,  ni.  In  re  Ferrier,  108  HI.  367,  42  Am. 
Rep.  10:  McLean  Co.  v.  Humphreys,  104  111. 
378.  Md.  Roth  v.  House  of  Refuge,  31  Md. 
329.  MaM.  Farnham  v.  Pierce,  141  Mass. 
203,  6  N.  E.  880.  Mian.  State  ex  rel.  v. 
Brown,  50  Minn.  353,  86  Am.  St.  Rep.  661, 
16  L.  R.  A.  691,  52  N.  W.  985.  Pa.  Ex  parte 
Grouse,  4  Whart.  9.  ^Waah.  In  re  Mason,  8 
Wash.  609,  28  Pac.  1026.  ^Wla.  Milwaukee 
Industrial  School  v.  Supervisors,  40  Wis. 
328,  22  Am.  Rep.  702. 

See  article  in  30  Cent.  L.  J.  63;  also  2 
Henning's  General  Laws  (Sd  ed.),  "Preston 
School."  "Whittler  School." 

11.  Same  — Age  of  minor.  —  Superior 
court  has  no  jurisdiction  to  commit  to 
reform  school  female  minor  over  eighteen 
years  of  age  at  time  of  commitment;  nor 
has  board  of  trustees  of  such  Institution 
any  power  to  receive  or  retain  her  in  cus- 
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tody. — Ex  parte  Wood,  5  Cal.  App.   471,   90 
Pac.  961,  962. 

la.  Same  —  Coaatltntloaality  —  JaHadie- 
tloa  of  Jvatlce. — Preston  Reform  School 
act,  section  16,  held  not  unconstitutional 
because  justice's  court  has  no  jurisdiction 
in  such  case  to  impose  imprisonment  for 
more  than  six  months,  nor  Is  statute  spe- 
cial law  regulating  jurisdictoln  of  Jus- 
tice's court. — Ex  parte  Nichols,  110  Cal. 
651,  653,  43  Pac.  9. 

18.  Same  — Not  part  of  Penal  Code- 
Section  16  of  the  act  to  establish  Whittler 
reform  school  for  juvenile  oflTenders  hefd 
not  void  because  not  made  part  of  Penal 
Code. — Ex  parte  Liddell,  98  Cal.  633,  640, 
29  Pac.  261. 

14.  Same— Snbject-matter  not  deacrtbed 
In  title. — Act  establishing  state  reform 
school  for  juvenile  offenders  at  Whittler, 
and  authorizing  commitment  thereto  of 
any  boy  or  girl  between  ages  of  ten  and 
sixteen  years  who  has  been  convicted  of 
offense  punishable  by  imprisonment  in 
county  jail  or  penitentiary,  held  not  un- 
constitutional as  not'  fully  expressing  sub- 
ject-matter in  its  title. — ^Ex  parte  LlddelU 
98   Cal.    633,    636.    29   Pac.   261. 

16.  Same  —  Unjnat  or  vneqaal  pnnlak- 
ment. — Statute  to  establish  Whlttier  re- 
form school  for  juvenile  offenders,  held 
to  be  within  power  of  legislature,  and  its 
provisions  not  unconstitutional  as  pre- 
scribing unjust  or  unequal  penalties, 
though  term  of  detention  in  reform  school 
may  be  made  greater  by  judgment  than 
term  of  imprisonment  in  county  jail  or  in 
state  prison  for  same  offense  would  be. 
Object  of  act  is,  not  punishment,  but  reform, 
discipline,  and  education. — Ex  parte  Liddell, 
93  Cal.  638,  640,  29  Pac.  251.  See  Ex  parte 
Nichols,  110  Cal.  651.  653,  43  Pac.  9. 


Aa  to  commitment  of  Infant  to 
refnare    aa   cmel    and    nnvanal    pm 

see  note,  35  L.  R.  A.  567. 


of 

Bt, 


16.  Same  — Fallvre  to  give  defendant 
private  examination  or  public  trial  to  de« 
termlne  vrketker  ke  la  lit  person  to  be  com- 
mitted to  school  will  not  render  judgment 
void  under  section  19  of  the  act  to  establish 
reform  school  (Stats.  1889  p.  116).  It  is 
mere  error,  which  may  be  corrected  on 
appeal. — Ex  parte  Liddell.  93  Cal.  633,  639. 
29  Pac.  251. 

17.  Same— Finality  of  dedalon. — Where 
it  appears  from  record  that  court  after 
defendant  had  entered  his  plea  of  guilty 
heard  testimony,  and  found  him  suitable 
person  to  be  committed  to  reform  school 
at  Whittler,  such  adjudication  is  final. — Ex 
parte  Liddell,   93  Cal.   633,  639,   29  Pac.  251. 

18.  Same  —  Jnrladlctlon. — ^Under  Preston 
School  of  Industry  act,  sections  15,  16.  as 
amended  by  statute  of  1895.  p.  122,  section 
1,  providing  that  superior  court  judge  of 
any  county,  and  no  other  judicial  officer, 
shall  have  power  to  examine,  discharge,  or 
commit   any    offender    either    to    Whittler 
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State  School  or  Preston  School  of  Industry, 
superior  court  Judgre  has  no  authority  to 
commit  minor  to  Preston  School  of  Indus- 
try on  conviction  of  misdemeanor  in  Jus- 
tice's court. — Matter  of  Robinson,  138  Cal. 
491,  493,   71   Pac.   690. 

10.  Saaie— Transfer  of  convict  to  reform 
•ekool,  effect. — Provision  in  Preston  School 
act  authorlzlnsr  any  boy  under  eigrhteen 
years  old,  who  Is  serving:  sentence  in  state 
prison,  and  who  shall  be  deemed  flt  sub- 
ject for  trainlngr  In  said  school,  to  be,  on 
recommendation  of  board  of  prison  direc- 
tors and  approval  of  governor,  transferred 
to  such  school  does  not  turn  reform  school 
into  state  prison. — Ex  parte  Nichols,  110 
CaL  651,  654,  48  Pac.  9. 

ao.     Same— Trial  by  Jury  neeeaaary^-^Un- 

der  an  act  providlngr  that  any  boy  who 
shall  be  liable  to  punishment  by  imprison- 
ment under  any  existing  l&w  of  state  may 
be  committed  to  reform  school,  such  boy 
can  not  be  committed  until  after  he  shall 
have  'been  found  gruilty,  commitment  being: 


in  nature  of  convictibn  of  specific  crime. — 
In  re  Sanders,  53  Kan.  191,  28  Li.  R.  A.  603, 
36  Pac.  348,  350. 

As  to  commltmeat  of  minora  to  reforma- 
tories   witlioat    conviction     of    erlase,     see 

note,  16  Lr.  R.  A.  691. 

• 

21.  Commitment  of  minor  under  Whit- 
tler  Reform  School  act,  sections  17-19,  on 
presentment  to  superior  court  reciting:  that 
accusation  chargring:  minor  with  crime  had 
been  made,  where  it  appears  that  charg:e  is 
supported  by  evidence  sufficient  to  put 
him  on  his  trial  therefore,  and  that  he  is 
suitable  person  to  be  committed  to  care 
and  gruardianship  of  reform  school,  is  in- 
valid when  made  ag:ainst  minor's  protest 
and  objection,  and  without  any  trial  by 
Jury,  as  he  can  not  be  imprisoned  without 
trial  by  Jury,  and  his  parents  can  not  be 
deprived  of  their  rigrht  to  his  care,  custody, 
and  services  except  by  proceedingrs  to 
which  they  are  made  parties. — Ex  parta 
Becknell,  119  Cal.  496,  51  Pac.  692. 


§1389.  PBOHIBITINO  VISITINO  OF  MINOBS  IN  THE  EMPLOY  OF 
OOBPOBATIONS  OB  PEBSONS  TO  HOUSES  OF  QX7ESTI0NABLE  BE- 
PUTE.     [Repealed.] 

History:  Enacted  March  15,  1887,  Stats,  and  Amdts.  1887,  p.  119; 
repealed  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  498,  act  lield  unconstltntlonal,  see  history,  9  6  ante;  re- 
repealed  by  Act  March  22,  1905  (Stats,  and  Amdts.  1905,  p.  761),  by 
same  act  which  added  {  273e  ante  covering  the  same  subject. 


CHAPTER  IX. 

PBOCEEDINGS  AGAINST  COBPORATIONa 


1 1390.  Summons  upon  information,  etc., 
against;  by  whom  issued  and  when 
returnable. 

f  1391.  Form  of  summons. 

11392.  When  and  how  served. 

{  1393.  Examination  of  the  charge. 


f  1394.  Certificate  of  the  magistrate,  and  re- 
turn thereof  with  the  depositions. 

f  1395.  Grand  jury  to  investigate  if  magis- 
trate certifies  there  is  sufficient  cause. 

1 1396.  Appearance  and  plea. 

1 1397.  Fine  on  conviction,  how  coUected. 


§  1390.    SUMMONS  ITPON  INFORMATION,  ETC.,  AGAINST;  BY  WHOM 

ISSUED  AND  WHEN  RETURNABLE.    Upon  an  information  or  presentment 

against  a  corporation,  the  magistrate  must  issue  a  summons,  signed  by  him, 

with  his  name  of  office,  requiring  the  corporation  to  appear  before  him,  at  a 

specified  time  and  place,  to  answer  the  charge,  the  time  to  be  not  less  than  ten 

days  after  the  issuing  of  the  summons. 

History:  Enacted  February  14,  1872;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  498,  act  held  unconsti- 
tutional, see  history,  §  5  ante. 


OOBPOBATIONS  AS  DEFENDANTS. 

1.  Commitment   of   corporation. 

2.  Construction. 

3.  Process  against  corporation. 

4.  Preliminary  examination. 

5.  Summons — In  prosecution  against  corpora- 

tion. 


Am  to  ciimlnal  proceedlnffs  mgmlmmt  eor« 
porntloB*,  see  27  Li.  R.  A  281. 

1.  Commitment  of  corpomtlon. — Corpo- 
ration charged  with  commission  of  crime  is 
entitled  to  be  legrally  committed  by  a  magr- 
istrate  and  the  provisions  of  this  and  the 
succeeding-  sections  must  be  substantially 
compiled  with  In  the  case  of  a  corporation 
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as  well  as  an  individual. — Western  Meat 
Co.  V.  Superior  Court,  9  Cal.  App.  588,  641, 
99   Pac.    976. 

2.  CoBstractlon. — The  provisions  of  this 
chapter  simply  provide  mode  of  procedure 
agrainst  corporations  charg^^  with  crime', 
and  if  not  applicable  to  prosecutions  before 
justices  of  the  peace,  would  not  devest  Jus- 
tice of  Jurisdiction,  but  section  187  *Code 
Civ.  Proc.  would  apply. — People  v.  Palermo 
L.  &  W.  Co.,  4  Cal.  App.  717,  89  Pac.  723, 
725. 

8.  Proceaa  asalnat  corporation. — ^Upon  a 
presentment  agrainst  a  corporation  the  magT' 
istrate  must  issue  a  summons  requir. 
ing  the  corporation  to  appear  at  a  speci- 
fied time  and  place  to  answer  the  chargre, 
and  the  charge  must  be  investlgrated  in  the 
same  manner  as  the  case  of  a  natural 
person,  and  where  a  corporation  has  not 
been  regularly  summoned  or  voluntarily 
appeared,  proceedings  against  it  are  void. 
— People  V.  Western  Meat  Co.'.  IS  Cal.  App. 
539,  541,  110  Pac.  888. 

4.     Preliminary  examlnatloii. — The  act  of 

filing  an  information  by  the  district  at- 
torney in  the  superior  court  charging  a 
party  with  a  crime  of  which  that  court 
has  Jurisdiction  presupposes  as  a  predicate 
of    the    order   of    commitment   upon    which 


such  information  is  based  a  preliminary 
examination  of  the  charge  by  a  magistrate, 
or  in  other  words  upon  the  filing  of  an  in- 
formation, the  presumption  arises  that  the 
accused  has  been  given  preliminary  hear- 
ing by  a  magistrate  upon  the  charge  pre- 
ferred against  him  required  by  the  con- 
stitution as  an  indispensable  prerequisite 
to  the  filing  of  such  Information,  but  this 
presumption  may  be  rebutted  and  the 
method  of  doing  so  is  pointed  out  in  section 
985,  wherein  it  Is  provided  among  other 
things  that  an  information  must  be  set 
aside  by  the  court  in  which  the  testimony 
is  arraigned  upon  his  motion  if  it  appears 
that  before  the  filing  thereof  the  defendant 
had  not  been  legally  committed  by  a  mag- 
istrate.— Western  Meat  Co.  v.  Superior 
Court.  9  Cal.  App.  688,  548,  99  Pac.  976. 

5.  S amnions— In  pronecvtlon  mralnat  eor- 
porntlon  in  United  States  court,  in  con- 
formity with  this  section,  was  sustained, 
court  remarking  that  this  is  usual  mode 
in  which  notice  is  given  to  oorporatlon  of 
pendency  of  any  action  against  it  in  court, 
and  it  is  certainly  conformable  to  natural 
Justice,  as  it  affords  to  defendant  full 
opportunity  to  interpose  any  defense  which 
he  may  desire  to  make. — ^United  States  v. 
John  Kelso  Co.,  86  Fed.  804,  808. 


§1891.  FORM  OF  SUMMONS.  The  summons  must  be  substantially  in 
the  following  form : 

County  of  (as  the  case  may  be). 

The  People  of  the  State  of  California  to  the  (naming  the  corporation)  j 

You  are  hereby  summoned  to  appear  before  me  at  (naming  the  place) ,  on 
(specifying  the  day  and  hour),  to  answer  a  charge  made  against  you  upon  the  ' 
information  of  A  B  (or  the  presentment  of  the  grand  jury  of  the  count,  as 
the  case  may  be),  for  (designating  the  offense  generally). 

Dated  at  the  city  (or  township)  of ,  this  day  o£ ^  eighteen 

[nineteen]  . 

G  H,  Justice  of  the  Peace  (or  as  the  case  may  be). 

History:  Enacted  February  14,  1872;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  498,  act  held  unconsti- 
tutional, see  history,  §  5  ante. 

§  1392.  WHEN  AND  HOW  SERVED.  The  summons  must  be  served  at 
least  five  days  before  the  day  of  appearance  fixed  therein,  by  delivering  a  copy 
thereof  and  showing  the  original  to  the  president  or  other  head  of  the  corpo- 
ration, or  to  the  secretary,  cashier,  or  managing  agent  thereof. 

History:     Enacted  February  14,  1872. 

§1393.    EXAMINATION  OF  THE  OHABOE.     At  the  appointed  time  in 

the  summons,  the  magistrate  must  proceed  to  investigate  the  charge  in  the  same 

manner  as  in  the  case  of  a  natural  person,  so  far  as  these  proceedings  are 

applicable. 

History:     Enacted  February  14,  1872. 
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§1394.  OEBTIFIOATE  OF  THE  BIAOISTRATE,  AND  RETURN 
THEREOF  WITH  THE  DEPOSITIONS.  After  hearing  the  proofs,  the 
magistrate  must  certify  upon  the  depositions,  either  that  there  is  or  is  not 
sufficient  cause  to  believe  the  corporation  guilty  of  the  offense  charged,  and 
must  return  the  deposition  and  certificate,  as  prescribed  in  section  eight 
hundred  and  eighty-three. 

History:     Enacted  February  14,  1872. 

§1396.  GRAND  JURY  TO  INVESTIGATE  IF  BIAGISTRATE  OERTL 
FIES  THERE  IS  SUFFICIENT  CAUSE.  If  the  magistrate  returns  a  certifi- 
cate  that  there  is  sufficient  cause  to  believe  the  corporation  guilty  of  the  offense 
charged,  the  grand  jury  may  proceed,  or  the  district  attorney  file  an  informa- 
tion thereon,  as  in  case  of  a  natural  person  held  to  answer. 

History:     Enacted  February  14,  1872;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  29. 

§  1396.    APPEABANOE  AND  PLEA.     If  an  indictment  is  found,  or  inf or- 

mation  filed,  the  corporation  may  appear  by  counsel  to  answer  the  same.    If 

it  does  not  thus  appear,  a  plea  of  not  guilty  must  be  entered,  and  the  same 

proceedings  had  thereon  as  in  other  cases. 

History:     Enacted  February  14,  1872;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  G.  pt.),  p.  29. 

§1397.    FINE  ON  CONVIOTION,  HOW  COLLECTED.     When  a  fine  is 

imposed  upon  a  corporation  on  conviction,  it  may  be  collected  by  virtue  of  the 

order  imposing  it,  by  the  sheriff  of  the  county,  out  of  its  real  and  personal 

property,  in  the  same  manner  as  upon  an  execution  in  a  civil  action. 

History:     Enacted  February  14,  1872. 


CHAPTER  X. 

ENTITLING  AFFIDAVITS. 
1 1401.  Affidavits  defectively  entitled,  valid. 

§1401.    AFFIDAVITS  DEFECTIVELY  ENTITLED,  VALID.      It  is  not 

necessary  to  entitle  an  affidavit  or  deposition  in  the  action,  whether  taken 

before  or  after  indictment  or  information,  or  upon  an  appeal;  but  if  made 

without  a  title,  or  with  an  erroneous  title,  it  is  as  valid  and  effectual  for  every 

purpose  as  if  it  were  duly  entitled,  if  it  intelligibly  refer  to  the  proceeding, 

indictment,  information,  or  appeal  in  which  it  is  made. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  600  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  279;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.).  p.  30. 

Am  to  attdavitM,  and  variance  between  eapiten   anil  Jnrat.     See   Kerr'a   Cyc   Code   Ci.y. 
Proo.  (2d  ed.),  §  2009  and  note. 
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CHAPTER  XI. 

EKBOBS  AND  MISTAKES  IN  PLEADINGS  AND  OTHER  PROCEEDINGS. 

§  1404.  When  not  material. 

§  1404.    WHEN  NOT  MATERIAL.     Neither  a  departure  from  the  form  or 

mode  prescribed  by  this  code  in  respect  to  any  pleading  or  proceeding,  nor 

an  error  or  mistake  therein,  renders  it  invalid,  unless  it  has  actually  prejudiced 

the  defendant,  or  tended  to  his  prejudice,  in  respect  to  a  substantial  right. 

History:    Enacted  February  14,  1872,  re-enactment  of  9  601  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  279. 


NON-PEEJITDICIAL  ERROR. 

1.  Construed — Not  to  apply  to  caae  of  ver- 
dict. 
2,3.  Same — Technical  error. 

4.  Absence   of   meaning  in   portion   of  in- 

Btruction. 

5.  Clerical  mistake — By  clerk  in  entry  of 

sentence. 

6.  Defects  in  information — ^Not  taken  ad- 

vantage of  by  demurrer. 

7.  Error  favorable  to   defendant. 

8.  Failure  to  file  depositions  taken  at  pre- 

liminary examination — Until  after  in- 
formation had  been  filed. 

9.  Failure  to  prove,  in  direct  terms,  that 

house  entered  belonged  to  person  al- 
leged to  be  owner. 

10.  Failure    to    read    indictment    and    state 

defendant's  plea. 

11.  Instruction   as    to    manslaughter. 

12.  Judgment — Reciting  that  defendant  was 

convicted  as  charged. 

13.  Permitting  jury  to  take  instructions  as 

asked  for  by  defendant  and  refused. 

14.  Prejudicial  error  must  be  shown. 

15.  Verdict    of    guilty    of    lower    crime  — 

Burglary. 

16.  Same — Manslaughter. 

As  to  karmlcaa  errors  fa  examinatloii  of 
Jurors,  see,  ante,  S  1068  and  note. 

As  to  harmless  error  on  appeal,  see,  ante, 
I  1258  and  note. 

As  to  irrcsralarltles  in  reeelTin^  aad  re- 
cording Terdicts,  see,  ante,  9§  1147-1149, 
1164   and   notes. 

1.  Constmed— Not  to  apply  to  case  of 
verdict,  where  there  is  plea  but  no  Indict- 
ment, nor  to  case  where  there  is  Indict- 
ment but  no  plea;  so  that  where  there  was 
no  arraignment  and  defendant  did  not 
plead  to  Indictment,  error  affected  substan- 
tial right  of  defendant. — People  v.  Corbett, 
28   Cal.   328,   331. 

2.  Same— Technical  error,  merely  inter- 
vening at  trial,  is  not,  of  itself,  sufficient 
to  warrant  interference  on  appeal.  De- 
fendants must  go  further,  and  affirmatively 
show,   in   some   way,   that   their  substantial 


rights  have  been  injuriously  affected  by 
error  complained  of. — People  v.  Brotherton, 
47  Cal.  388,  404. 

8.  In  every  case  careful  regard  will  be 
had  to  see  whether  or  not  substantial 
rights  of  defendant  have  been  jeopardized 
or  impaired,  but  If  they  have  not, '  then 
ruling  is  not  to  be  disturbed;  for,  at  most, 
it  could  be  but  technical  error,  which 
courts  have  been  commanded  to  disregard. 
— People  V.  Durrant,  116  Cal.  179,  198,  10 
Am.  Cr.  Rep.   499,   48   Pac.  75. 

4.  Absence  of  nieanlns  In  portion  of  In- 
struction which  did  not  affect  defendant 
prejudicially  in  substantial  right  is  not 
ground  for  reversal. — People  v.  Ah  Loy,  57 
Cal.  566. 

5.  Clerical  mistake  —  By  ^derk  In  entry 
of  sentence,  as  to  date  when  crime  was 
committed,  which  was  corrected  as  soon 
as  noticed,  did  not  prejudice  defendant  In 
any  substantial  right,  where  defendant  was 
sentenced  for  crime  for  which  he  had  been 
indicted  and  convicted  by  judgment  regu- 
larly pronounced. — People  v.  Murback,  64 
Cal.  369,  872,  30  Pac.  608. 

6.  Defects  In  the  Information— NTot  taken 
advantase  of  by  demurrer,  and  which  did 
not  go  to  substance  of  charge,  and  could 
not  have  misled  or  Injured  defendant  on 
his  trial,  will  not  be  considered. — People  v. 
Matuszewski,  138  Cal.  633,  536,  71  Pac.  701. 

As  to  errors  In  Indictments  and  Infor- 
mations   not    affectlngr    substantial    rlgrhts, 

see,  ante,  S§  950-960.  and  notes. 

7.  Error    favorable    to    defendant.  —  The 

policy  of  the  law  is  that  where  a  defendant 
complains  of  an  error  In  his  own  favor 
such  error  will  not  be  corrected  to  his  det- 
riment. For  instance,  where  a  verdict  was 
set  aside  and  a  new  trial  granted  by  the 
trial  court  on  the  ground  that  the  verdict 
was  too  favorable  to  the  defendant  the  su- 
preme court  reversed  the  order  and  di- 
rected the  trial  court  to  proceed  to 
judgment  on  the  verdict  rendered. — People 
v.  Oliver,  7  Cal.  App.  601,  603,  96  Pac.  172. 

8.  Failure  to  file  depositions  taken  at 
preliminary  exnmlnatlon  —  Until  after  In- 
formation had  been  filed  did  not  affect  sub- 
stantial right  of  defendant  it  being  suffi- 
cient that  examination  had  been  had  and 
commitment     made     by     magistrate     before 
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Information  was  filed. — People  ▼.  Youner*  84 
Cal.   212,  218,  30  Pac.  628. 


as  chargred. — ^People  v.  TerrlU,  138  Cal.  120, 
124,    66   Pac.   808. 


0.  Failure  to  proTe»  Im  direct  terms,  tluit 
honae  entered  belonged  to  person  alleired 
to  be  owner  In  information,  held  not  to 
prejudice  substantial  Tight  of  defendant, 
evidence  being:  sufficient  to  authorize  jury 
to  presume  that  it  was  owned  by  such 
person. — People  v.  McOilver,  67  Cal.  55,  56, 
6  Am.  Cr.  Rep.  106,  7  Pac.  49. 

10.  Fnllnre  to  read  Indictment  and  state 
defendant's  plea,  held  not  to  prejudice  sub- 
stantial rigrht  of  defendant,  where,  during 
impaneling  of  jury,  substance  of  indict- 
ment and  plea  was  many  times  repeated, 
and  where,  in  opening:  case  to  jury,  dis- 
trict attorney  stated  substance  of  indict- 
ment and  plea,  and  it  was  agrain  repeated 
in  chargre  of  court  and  no  objection  was 
made. — People  v.  Spragrue,  68  Cal.  491,  494. 

11.  Instractlon  as  to  manslansl>ter  on 
an  indictment  chargring  murder  In  the  first 
degrree,  and  all  the  evidence  tends  to  estab- 
lish that  degrree,  is  an  error  of  the  court 
not  afTectingr  any  substantial  interest  of 
the  accused,  he  having  been  convicted  by 
the  jury  of  manslaughter,  and  he  can  not 
he  heard  to  complain. — People  v.  Tug  well, 
32  Cal.  App.  520,   163  Pac.   608. 

IX  Judgment  — Redtlng  tkat  defendant 
^ras  convicted  of  forgery  as  charged  in 
information,  held  not  to  prejudice  substan- 
tial right  of  defendant,  though  information 
charged  uttering  of  fictitious  Instrument, 
where    Jury    returned    verdict     of     guilty 


18.  Peraftlttlng  Jury  to  take  Instructions 
asked    for    by    defendant    and    refused    by 

court,  while  error,  was  not  prejudicial  to 
defendant  in  respect  to  his  substantial 
rights. — ^People  v.  Cummings,  57  Cal.  88,  90. 

14.  Prejudicial    error   must   be    shown. — 

At  the  hearing  on  an  appeal  prosecuted  by 
one  convicted  upon  a  crime,  the  burden 
rests  upon  him  not  only  to  disclose  what 
in  the  giving  of  an  instruction  constituted 
error,  but  also  to  show  affirmatively  that  it 
tends  in  some  degree  to  mislead  or  confuse 
the  minds  of  the  jury  to  the  possible  preju- 
dice of  his  rights,  and  unless  this  Is  made 
to  appear,  the  alleged  error  must  be  re- 
garded as  harmless. — People  v.  Cain,  7  Cal. 
App.   168,   168,   98  Pac.  1087. 

15.  Verdict  of  guilty  of  lower  crime.-— 

Verdict  of  guilty  of  burglary  in  second  de- 
gree, under  evidence  justifying  verdict  of 
guilty  in  first  degree,  if  error,  was  favor- 
able to  defendant,  and  hence  not  ground 
for  reversal. — People  t.  Bamhart,  59  Cal. 
381,  884. 

10.  Same  —  Manslaughter. — ^Verdict  of 
guilty  of  manslaughter,  under  evidence  jus- 
tifying conviction  for  murder  only,  though 
erroneous,  is  not  prejudicial  to  defendant, 
and  hence  it  was  error  to  grant  new  trial 
at  request  of  defendant  on  such  grounds.^ 
People  T.  Muhlner,  116  CaL  808,  806,  47  Pac 
128. 


CHAPTER  Xn. 


DISPOSAL  OP  PROPERTY 

f  1407.  When  It  comes  into  the  eustodj  of  the 
peace-officer,  he  must  hold  it  sub- 
ject to  the  order  of  the  magistrate. 

1 1408.  Order  for  its  delivery  to  owner. 

1 1409.  When  it  comes  into  the  custody  of  the 

magistrate    he   must   deliver   it   to 
owner. 

1 1410.  Court  in  which  trial  is  had  may  order 

its  delivery. 


STOLEN  OB  EMBEZZLED. 

1 1411.  If  not  claimed  in  six  months  to  bs 

delivered  to  county  treasurer. 

1 1412.  Receipt   by   officers   for  •  money,    etc., 

taken  from  a  person  arrested  for  a 
public  offense. 

1 1413.  Duties   of   persons  having   charge   of 

police-offices   in  incorporated   cities 
or  towi»» 


§1407.  WHEN  IT  COMES  INTO  THE  CUSTODY  OF  THE  PEACE- 
OFFICER,  HE  MUST  HOLD  IT  SUBJECT  TO  THE  OBDEB  OF  THE 
MAOISTBATE.  When  property,  alleged  to  have  been  stolen  or  embezzled, 
comes  into  the  custody  of  a  peace-officer,  he  must  hold  it  subject  to  the  order 
of  the  magistrate  authorized  by  the  next  section  to  direct  the  disposal  thereof. 

History:    ESnacted  February  14»  1872,  re-enactment  of  {  602  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  279. 

§  1408.  OBDEB  FOB  ITS  DELIVEBY  TO  OWNEB.  On  satisfactory  proof 
of  the  ownership  of  the  property,  the  magistrate  before  whom  the  information 
is  laid,  or  who  examines  the  charge  against  the  person  accused  of  stealing  or 
embezzling  it,  must  order  it  to  be  delivered  to  the  owner,  on  his  paying  the 
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necessary  expenses  incurred  in  its  preservation,  to  be  certified  by  the  magis- 
trate.    The  order  entitles  the  owner  to  demand  and  receive  the  property 

History:    Enacted  February  14,  1872,  re-enactment  of  t  603  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  279,  280. 


STOLEN  PBOPERTY. 

1.  Bights  of  owner  of  stolen  stock-certificate. 

2.  Unconstitutionality. 

3.  Same— Sections  1408  and  1409. 

4.  Same — Order  of  magistrate  directing  that 

stolen  property  be  delivered  to  its  owner 
is  not  appealable. 

As  to  rte^tn  and  remedies  of  owner  of 
stolen  property,  see  note,  4  L.  R.  A.  868. 

Aa  to  riffhta  of  owner  of  stolen  iitoclc- 
eertlflcnte,  stock-certifleate  is  personal 
property,  but  different  rules  from  those 
relatingr  to  negrotiable  instruments  groyern. 
See  note,  13  L.  R.  A.  605. 

1.  Riirlito  of  owner  of  stolen  stoek-eer* 
tiflcnte. — Stock-certificate  is  personal  prop- 
erty, but  different  rules  from  those  relating: 
to  negro tiable  instruments  srovern. — See  13 
L.  R.  A.   605. 

a.     Uneonatltntionallty. — One    who    is    in 

the  possession  of  property  under  a  claim  of 
rigrht  can  not  be  deprived  of  its  possession 
without  due  process  of  law  and  in  order  to 
constitute  due  process  of  law  there  must 
be  notice  of  the  time  and  place  of  hearing: 
and  an  opportunity  to  be  heard.  The  stat- 
ute should  give  the  parties  interested  in 
the  property  an  opportunity  of  presenting: 
in  a  deliberate,  reg:ular  and  orderly  method 


issues  of  fact  and  law  to  the  court  or  to 
the  court  and  a  jury  unless  a  jury  be 
waived  and  the  proceeding:  provided  for  by 
this  and  the  succeeding:  sections,  failing:  In 
this,  contravenes  the  provisions  of  both  the 
state  and  federal  statutes  that  a  person  can 
not  be  deprived  of  his  property  without  duo 
process  of  law. — ^Modern  Loan  Co.  v.  Polico 
Court.  12  Cal.  App.  682,  686,  108  Paa  66. 

S.     Same— Section*    1408   and    14«0    In    so 

far  as  they  purport  to  authorise  a  mag:is- 
trate  to  pass  upon  and  adjudicate  the  rigrht 
to  the  possession  of  personal  property 
without  notice  to  the  person  from  whose 
possession  It  was  taken  or  who  claims 
title  to  it  are  null  and  void.  It  was  never 
intended  that  the  ri^ht  of  possession  or 
property  should  be  adjudicated  by  a  mag- 
istrate, especially  where  the  law  has  pro- 
vided the  means  for  settling:  such  question 
by  the  ordinary  action  of  claim  and-  deliv- 
ery.— ^Modern  LK>an  Co.  v.  Police  Court,  12 
Cal.  App.  682.  694.   108  Pac.  66. 

4.  Same— Order  of  masfatrate  directing 
that  atolen  property  be  dellrered  to  Ita 
owner  la  not  appealable  to  county  court, 
and  hence  mandamus  proceedings  requir- 
ing: magristrate  to  redeliver  property  to  per- 
son from  whom  it  was  stolen  was  coram 
non  judice. — People  ▼.  Halloway,  26  Cal. 
651,    664. 


§  1409.    WHEN  IT  GOMES  INTO  THE  CUSTODY  OF  THE  MAGISTRATE 

HE  MUST  DELIVER  IT  TO  OWNER.     If  property  stolen  or  embezzled 

comes  into  custody  of  the  magistrate,  it  must  be  delivered  to  the  owner  on 

satisfactory  proof  of  his  title,  and  on  his  paying  the  necessary  expenses 

incurred  in  its  preservation,  to  be  certified  by  the  magistrate. 

History:    Enacted  February  14,  1872,  re-enactment  of  I  604  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  280. 

An  to  vnconstltatlomaUty*  see,  ante,  §  1408,  note  pars.  2-4. 

§1410.  COURT  IN  WHICH  TRIAL  IS  HAD  MAT  ORDER  ITS  DE- 
LIVERY. If  the  property  stolen  or  embezzled  has  not  been  delivered  to  the 
owner,  the  court  before  which  a  trial  is  had  for  stealing  or  embezzling  it  may, 
on  proof  of  his  title,  order  it  to  be  restored  to  the  owner. 

History:     E3nacted  February  14,  1872,  re-enactment  of  S  605  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  280. 


§  1411.    IF  NOT  CLAIMED  IN  SIX  MONTHS  TO  BE  DELIVERED  TO 

COUNTY  TREASURER.    If  the  property  stolen  or  embezzled  is  not  claimed 

by  the  owner  before  the  expiration  of  six  months  from  the  conviction  of  a 

person  for  stealing  or  embezzling  it,  the  magistrate  or  other  officer  having  it 

in  custody  must,  on  the  payment  of  the  necessary  expenses  incurred  in  its 
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preservation,  deliver  it  to  the  county  treasurer,  by  whom  it  must  be  sold  and 

the  proceeds  paid  into  the  county  treasury. 

History:    Enacted  February  14,  1872,  re-enactment  of  9  606  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  280. 

§1412.  RECEIPT  BY  OFFIOEBS  FOB  MONEY,  ETC.,  TAKEN  FBOM 
A  PEBSON  ABBESTED  FOB  A  PUBLIC  OFFENSE.  When  money  or  other 
property  is  taken  from  a  defendant,  arrested  upon  a  charge  of  a  public  offense, 
the  officer  taking  it  must  at  the  time  give  duplicate  receipts  therefor,  specify- 
ing particularly  the  amount  of  money  or  the  kind  of  property  taken;  one  of 
which  receipts  he  must  deliver  to  the  defendant  and  the  other  of  which  he 
must  forthwith  file  with  the  clerk  of  the  court  to  which  the  depositions  and 
statement  are  to  be  sent.  When  such  property  is  taken  by  a  police-officer  of 
any  incorporated  city  or  town,  he  must  deliver  one  of  the  receipts  to  the 
defendant,  and  one,  with  the  property,  at  once  to  the  clerk  or  other  person  in 
charge  of  the  police-office  in  such  city  or  town. 

History:     Enacted  February  14,  1872,  re-enactment,  with  additions 
thereto,  of  I  607  Criminal  Practice  Act  1851,  Stats.  1851,  p.  280. 

§  1413.  DUTIES  OF  PEBSONS  HAVINO  CHABOE  OF  POLICE-OFFICES 
IN  mCOBPOBATED  CITIES  OB  TOWNS.  The  clerk  in,  or  person  having 
charge  of,  the  police-office  in  any  incorporated  city  or  town,  must  enter  in  a 
suitable  book  a  description  of  every  article  of  property  alleged  to  be  stolen  or 
embezzled,  and  brought  into  the  office  or  taken  from  the  person  of  a  prisoner, 
and  must  attach  a  number  to  each  article,  and  make  a  correspondinir  entry 
thereof. 

History:     Enacted  February  14,  1872. 
CHAPTER  Xin. 

BEPBIBVES,  COMMUTATIONS,  AND  PAED0N8. 

S  1417.  Power  of  the  governor  to  grant  re-      §1420.  Beport  of  case,  how  and  from  whom 
prieves,  commutationB,  and  pardons.  required. 

1 1418.  Goyemor's  power  in  respect  to  con-      §  1421.  Notice  to  district  attorney  of  appli- 

yictions  for  treason.  cation  for  pardon. 

1 1419.  Goyernor  to   communicate   to   legisla-      §  1422.  Publication  of  notice. 

ture    reprieves,    commutations,    and      \  1423.  When  two  precedin|(  sections  are  not 
pardons.  applicable. 

§1417.    POWEB  OF  THE  OOVEBNOB  TO  OBANT  BEPBIEVES,  COM- 

MUTATIONS,  AND  PABDONS.    The  governor  has  power  to  grant  reprieves, 

commutations,  and  pardons,  after  conviction,  for  all  offenses,  except  treason 

and  cases  of  impeachment,  upon  such  conditions  and  with  such  restrictions  and 

limitations  as  he  may  think  proper,  subject  to  the  regulations  provided  in 

this  chapter. 

History:     Enacted  February  14,  1872. 

« 

§1418.  OOVEBNOB 'S  POWEB  IN  BESPEOT  TO  OONVIOTIONS  FOB 
TBEASON.  He  may  suspend  the  execution  of  the  sentence,  upon  a  conviction 
for  treason,  until  the  case  can  be  reported  to  the  legislature  at  its  next  meeting, 
when  the  legislature  may  either  pardon,  direct  the  execution  of  the  sentence, 
or  grant  a  further  reprieve;  provided,  that  neither  the  governor  nor  the  legis- 
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lature  shall  have  power  to  grant  pardons  or  commutations  of  sentence  in  any 

case  where  the  convict  has  been  twice  convicted  of  felony,  after  the  first  day 

of  January,  eighteen  hundred  and  eighty,  unless  upon  the  written  recommen^ 

dation  of  a  majority  of  the  judges  of  the  supreme  court. 

History:     Enacted  February  14,  1872;   amended  February  18,  1880, 
Code  Amdts.  1880   (Pen.  C.  pt),  p.  2. 

§1419.  OOVERNOB  TO  COMMUNICATE  TO  LEOISLATTJRE  BE- 
PEIEVES,  COMMUTATIONS,  AND  PABDONS.  He  must,  at  the  beginning 
of  every  session,  communicate  to  the  legislature  each  case  of  reprieve,  commu- 
tation, or  pardon,  stating  the  name  of  the  convict,  the  crime  of  which  he  was 
convicted,  the  sentence  and  its  date,  and  the  date  of  the  commutation,  pardon, 
or  reprieve,  and  the  reasons  for  granting  the  same. 

History:     Enacted  February  14,  1872;   amended  February  18,  1880* 
Code  Amdts.  1880  (Pen.  C.  pt.),  p.  3. 

§1420.    BEPOBT  OF   CASE,   HOW   AND   FBOM  WHOM  BEQUIBED. 

When  an  application  is  made  to  the  governor  for  a  pardon,  he  may  require  the 
judge  of  the  court  before  which  the  conviction  was  had,  or  the  district  attor- 
ney by  whom  the  action  was  prosecuted,  to  furnish  him,  without  delay,  with  a 
statement  of  the  facts  proved  on  the  trial,  and  of  any  other  facts  having 
reference  to  the  propriety  of  granting  or  refusing  the  pardon. 

History:     Enacted  February  14,  1872. 

§1421.  NOTICE  TO  DISTBICT  ATTOBNEY  OF  APPLICATION  FOB 
PABDON.  At  least  ten  days  before  the  governor  acts  upon  an  application  for 
a  pardon,  written  notice  of  the  intention  to  apply  therefor,  signed  by  the  per- 
son applying,  must  be  served  upon  the  district  attorney  of  the  county  where 
the  conviction  was  had,  and  proof,  by  affidavit,  of  the  service  must  be  presented 

to  the  governor. 

History:     Enacted  February  14,  1872. 

§  1422.  PUBUCATION  OF  NOTICE.  Unless  dispensed  with  by  the  gov- 
ernor, a  copy  of  the  notice  must  also  be  published  for  thirty  days  from  the  first 
publication,  in  a  paper  in  the  county  in  which  the  conviction  was  had. 

History:     Enacted  February  14,  1872. 

§  1423.    WHEN  TWO  PBECEDINO  SECTIONS  ABE  NOT  APPLICABLE. 

The  provisions  of  the  two  preceding  sections  are  not  applicable : 

1.  When  there  is  imminent  danger  of  the  death  of  the  person  convicted  or 
imprisoned ; 

2.  When  the  term  of  imprisonment  of  the  applicant  is  within  ten  days  of  its 

expiration. 

History:     Enacted  February  14,  1872. 
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TITLE  XI. 

OF  PB0CEEDING8  JN  JUSTICES'  AND  POLICE  COUBTS,  AND  APPEALS  TO  THE 

SUPEEIOB  COUBT. 

Chapter  L  Proceedings  in  Justices'  and  Police  CoubtSi  SI  1425-1461* 
n.  Appeals  to  Supebiob  Courts,  S§  1466-1470. 


CHAPTER  I. 

PBOCEEDINGS  IN  JUSTICES'  AND  POLICE  COUBTS. 


f  1425.    Jurisdiction  of  justices '  courts.  §  1444. 

1 1426.    Proceedings  must  be  commenced  hj 

complaint.  f  1445. 

f  1426a.  Complaint  to  be  filed  when.    Limita-      1 1446. 

tion  of  action.  §  1447. 

{  1427.    When  warrant  of  arrest  must  issue. 

[Form  of  warrant.] 
§  1428.    Minutes,  how  kept.  S  1448. 

§  1429.    The  plea,  and  how  put  in. 
1 1430.     Issue,  how  tried.  1 1449. 

S  1431.    Change  of  venue,  when  granted.  §  1450. 

{  1432.    Upon  change  of  venue,  papers,  ete., 

must  be  transmitted.    Proceedings      f  1451. 

on  change  of  venue.  {  1452. 

1 1433.    Postponement  of  the  triaL 
f  1434.    Defendant  to  be  present.  §  1453. 

S  1435.    Jury  trial,  how  waived. 

1 1436.    ChaUenges.  §  1454. 

I  1437.     Oath  of  jurors. 
§  1438.     Trial,  how  conducted. 
{  1439.    Court  to  decide  questions  of  law,  but      S  1455. 

not  to  charge  in  respect  to  matters 

of  fact.  f  1456. 

§  1440.     Jury  may  decide  in  court  or  retire. 

Oath  of  officer  on  their  retirement. 
§  1441.    Verdict  of  jury,  how  delivered  and      S  1457. 

entered. 
§  1442.    Verdict,  when  several  defendants  are      f  1458. 

fried  together.  §  1459. 

1 1443.    Jury,  when  to  be  discharged  without      §  1460. 

a  verdict.  §  1461. 


If  discharged,  defendant  may  be 
tried  again. 

Bendering  judgment. 

Judgment,  fine,  and  imprisonment. 

Defendant,  on  acquittal,  to  be  dis- 
charged. Order  that  prosecutor 
pay  costs. 

Judgment  against  prosecutor  for 
costs. 

Fixing  time  for  rendering. 

When  defendant  may  move  for  a  new 
trial  or  in  arrest  of  judgment. 

New  trial,  grounds  of. 

Grounds  of  motion  in  arrest  of  judg- 
ment. 

Judgment  to  be  entered  in  the  min- 
utes. 

If  judgment  of  acquittal  or  imposing 
a  fine  only,  defendant  to  be  dis- 
charged. 

Judgment  of  imprisonment,  how  exe- 
cuted. 

Judgment  that  defendant  be  impris- 
oned until  he  pay  a  fine,  how  exe- 
cuted. 

Defendant  discharged  upon  payment 
of  fine.    Disposition  of  fines. 

Defendant  may  be  admitted  to  bail. 

Subpoenas. 

Entitling  affidavits. 

** Police  courts"  defined. 


§1426.  JURISDICTION  OP  JUSTICES'  COUBTS.  The  justices'  court 
have  jurisdiction  of  the  following  offenses  committed  within  the  respective 
counties  in  which  such  courts  are  established : 

1.  Petty  larceny ; 

2.  Assault  or  battery  not  chargeid  to  have  been  committed  upon  a  public 
officer  in  the  discharge  of  his  duties,  or  to  have  been  committed  with  such 
intent  as  to  render  the  offense  a  felony; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  committing  a  wilful  injury 

to  property,   and  all  misdemeanors  punishable  by  fine  not  exceeding  five 

hundred  dollars,   or  imprisonment  not   exceeding  six   months,   or  by  both 

such  fine  and  imprisonment. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  498,  act  held  unconstitutional,  see  history,  §  5 
ante;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  pp.  705,  706« 
and  is  Identical  with  S  115  of  Code  of  CIyII  Procedure. 
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JUEISDICTION  OF  JUSTICES'  COURTS. 

1.  City  courts — Jurisdiction  of. 

2.  Constitutionality  of  acts  creating  jus- 

tices' courts. 

3,4.  Same — What  jurisdiction  granted. 

6.  Same — Legislature  can  not  confer  on 
court. 
6;  7.  Concurrent   jurisdiction. 

8.  Same — Construing    constitutional    pro- 

visions together. 

9.  Same — Justices'    court    can    have    no 

concurrent  jurisdiction  with  superior 
court. 

10.  Same — Superior  court  is  given  juris- 
diction of  all  criminal  cases  amount- 
ing to  felony. 

11, 12.  Conflict  between  charter  and  general 
law — Charter  of  Sacramento—Juris- 
diction of  police  court — Medical 
Practice  Act. 

13.  Conflict  between  ordinance  and  general 

law. 

14.  Has  exclusive  jurisdiction. 

15.  Inferior  court — Justices'  court  is. 

16.  Same — San  Francisco  police  court  is. 

17.  Jurisdiction  of  justice  of  the  peace — 

Where  acting  as  a  magistrate. 

18, 19.  Same  —  Construction  of  section  —  In 
general. 

20.  Same — Same — Subdivision  3. 

21.  Jurisdiction — How   determined. 

22.  Justice     holding     police     court — ^Void 

judgment. 

23.  Same — Valid  judgment. 

24-  30.  Limit  of  jurisdiction — Penalty  im- 
posed. 

31.  Magistrates — Source  of  jurisdiction  as. 

32.  Misdemeanors — But   one   class   of. 

Am  to  JvrlMlletfon  of  anperlor,  Jiiatlc«»'« 
tmA  police  covrt*,  see,  ante,  S  808  and  note. 

A»  to  Jvstleeo  of  tke  peace  aittlns  urn 
comaalttlnir  Buistiitratea,  see,  ante,  5S  807, 
808  and  notes. 

Aa  to  orvanfBatlon  of  Jvotices^  courts  and 
ckooBlBc  of  prealdliis  Jiwtfce,  see  Kerr's 
Gyc.  Code  Civ.  Proc.   (2d  ed.),  S8  8S  et  seq. 

Am  to  orvanlBAtfoii   of  police   courts,   see 

Kerr's   Cyc.   Pol.   Code    (2d   ed.),    55  4424    et 
seq. 

1.  City  courts —i  JurladictloB  of. — ^Lesris- 
lature  may  establish  inferior  courts  In  in- 
corporated cities  and  vest  in  them  juris- 
diction of  misdemeanors,  and  constitution 
does  not  forbid,  but  expressly  authorizes, 
vesting  of  jurisdiction  of  "any"  misde- 
meanor in  such  courts,  althougrh  it  is  not 
otherwise  provided  for  outside  of  these 
Incorporated  cities. — Oreen  v.  Superior 
Court,  78  Cal.  568,  660,  661,  21  Pac.  307,  641. 

S.  CoBstltutloiiallty  of  acts  creatine 
Justices*  courts. — In  criminal  cases,  juris- 
diction conferred  by  constitution  on  dis- 
trict  or   superior   courts   Is   unlimited   and 


without  specified  exceptions,  but  legrisla- 
ture  has  express  power  to  prescribe  cases 
to  which  jurisdiction  shall  extend,  and 
therefore  the  criminal  jurisdiction,  as  to 
such  cases,  is  not  made  exclusive  by  con- 
stitution. Legrislature  is  left  to  confer  such 
powers  and  jurisdiction  upon  justices  of 
peace  as  are  not  exclusively  vested  in  other 
courts,  and  it  follows  that  acts  conferring 
criminal  jurisdiction  upon  justices'  courts 
are  in  strict  conformity  with  constitution. 
— People  V.  Fowler,  9  Cal.  86,  87,  88. 

8.     Same  — What    Jurisdiction    Krauted. — 

Jurisdiction  in  cases  of  misdemeanor  is  left 
to  discretion  of  legislature,  and  authority 
Is  srranted  to  vest  jurisdiction  of  certain 
classes  of  misdemeanors  in  courts  other 
than  superior  court.  The  expression  "not 
otherwise  provided  for,"  in  constitution, 
is  not  confined  In  its  scope  to  constitution 
itself. — OaflFord  v.  Bush,  60  Cal.  149,  162; 
Oreen  v.  Superior  Court,  78  Cal.  666,  664, 
21   Pac.   307,   641. 

4.  Limitation  of  constitution  that  jurisdic- 
tion conferred  by  legrislature  upon  Justices 
of  peace  shall  not  trench  upon  jurisdiction 
of  other  courts  relates  to  jurisdiction  of 
those  courts  as  fixed  by  constitution. — Ex 
parte  McCaa*thy,   63  Cal.   412,  414. 

5.  Same— l«evlalature  can  not  confer  on 
one  court  functions  and  powers  which  con- 
stitution itself  has  conferred  on  another.— 
Zander  v.  Coe.  6  CaL   230,  233. 

6.  Concurrent  Jurisdiction.  —  A  police 
court  orgranlzed  under  city  charter  has  ju- 
risdiction and  authority  as  conferred  by 
law  upon  justices  of  peace  in  all  criminal 
matters  where  crime  may  have  been  com- 
mitted within  corporate  limits  of  city,  as 
well  as  for  all  violation  of  city  ordinances. 
Its  jurisdiction  over  criminal  matters  is 
concurrent  with  that  of  justice  of  peace 
for  township  wherein  city  is  situated. — In 
re  Carrillo,  66  Cal.  8,   6,  4  Pac.  696. 

7.  Jurisdiction  of  justice's  court  is  not 
ousted  by  orgranisation  of  police  court  of 
city  under  its  charter,  but  courts  have  con- 
current jurisdiction  within  limits  of  city. 
Granting  of  jurisdiction  to  police  courts 
does  not.  by  implication,  repeal  grrant  of 
jurisdiction  to  justice's  court. — Ex  parte 
Dolan,  128  Cal.  460,  462,  60  Pac.  1094. 

8.  Same— Construlngr  constitutional  pro- 
Tinlons  toiretlier  with  act  creatingr  police 
court  of  San  Francisco  and  defining:  its 
Jurisdiction,  Jurisdiction  may  be  said  to  be 
vested  In  coiirt  by  constitution.  There  is 
nothint;  in  constitution  or  statute  indicat- 
Ingr  an  intention  to  make  such  jurisdiction 
concurrent  with  that  of  superior  court. — 
Green  v.  Superior  Court,  78  Cal.  666,  660. 
662,  21  Pac.  307,  641. 

9.  Same  —  Justices*  court  can  kave  no 
concurrent  Jurisdiction  with  superior  court. 

— Where  legislature  provides  for  trial  of 
misdemeanors  by  Justices'  or  police  courts, 
superior  court  is  ousted  from  jurisdiction. 
Provision  of  city  charter  that  superior 
court  and  police  court  shall   have  concur- 
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rent  Jurisdiction  Is  void. — Robert  v.  Police 
Court.   147    Cal.    131.    136.    82   Pac   838. 

10.  Same— Soperlor  eoort  Sa  grlven  Jorla- 
dletloa  of  all  criminal  caaes  amoantlnir  to 
feloay*  by  constitution,  and  of  cases  of  mis- 
demeanor not  otherwise  provided  for.  Leg- 
islature is  empowered  to  establish  Justices' 
courts,  and  to  confer  upon  them  such 
powers  as  It  shall  deem  proper  provided 
such  powers  shall  not.  in  any  case,  trench 
upon  Jurisdiction  of  several  courts  of  rec- 
ord, with  one  or  two  exceptions  of  civil 
matters.  This  limitation  obviously  refers 
to  Jurisdiction  conferred  by  constitution 
itself;  e.  g:..  as  constitution  confers  upon 
superior  court  Jurisdiction  In  all  cases  of 
felony,  legrislature  could  not  confer  on 
iustices'  courts  Jurisdiction  in  such  case. 
But.  while  constitution  also  confers  on  su- 
perior court  Jurisdiction  in  cases  of  mis- 
demeanors, It  is  of  misdemeanors  that  are 
not  otherwise  provided  for.  When  legrls- 
lature  itself  otherwise  provides  for  cer- 
tain of  them,  and  confers  upon  Justice's 
cuurt  Jurisdiction  in  certain  cases  of  mis- 
demeanor, Jurisdiction  so  conferred  be- 
comes exclusive,  for  then  they  become 
cases  of  misdemeanor  otherwise  provided 
lor.— Ex  parte  Walllngrford,  60  Cal.  103,  104. 

11.  Conflict  betiveen  cliarter  and  ureaeral 
Inw— -Charter  of  Sacramento  —  Jarisdlction 
of  police  covrt— Medical  Practice  Act. — The 

charter  provision,  section  164,  subdivision  1, 
of  the  charter  of  Sacramento,  erivingr  the 
police  court  Jurisdiction  of  certain  misde- 
meanors, did  not  grive  such  court  Juris- 
diction over  violations  of  the  Medical 
Practice  Act,  and  neither  supersedes  nor 
conflicts  with  section  1426.  Penal  Code,  as 
to  the  Jurisdiction  of  Justices'  courts. — Peo- 
ple V.  T.  Wah  Hlngr,  —  CaL  App.  — ^  190 
Pac.   662. 

12.  The  charter  provision  merely  srives 
such  court  concurrent  Jurisdiction  with 
Justices'  courts  of  Sacramento  county  of 
misdemeanors  committed  within  the  lim- 
its of  the  city,  where  the  maximum  penalty 
does  not  exceed  a  fine  of  $500,  or  imprison- 
ment for  six  months. — People  v.  T.  Wah 
Hlngr,  —  Cal.  App.  — ,  190  Pac.  662. 

13.  Comfllct  bet^veen  ordinance  and  ven- 
ernl  law. — Provision  of  ordinance  fixing: 
penalty  for  an  act  for  which  penalty  is 
affixed  by  greneral  law  is  void,  but  invalid- 
ity of  penal  clause  of  ordinance  does  not 
affect  other  portions  if  wholly  severable 
therefrom,  and  defendant  convicted  of  mis- 
demeanor therein  provided  agralnst  is  pun- 
ishable under  greneral  statute. — In  re  Sic, 
73  Cal.  142,  146,  14  Pac.  406;  Ex  parte  Mans- 
field. 106  Cal.  400,  405,  39  Pac.  775;  Ex  parte 
Stephen.  114   Cal.   278.   282.   283,   46   Pac.   86. 

14.  ir;:a  excinalTe  Jarladiction. — When 
lesrisl&ture.  pursuant  to  power  "to  other* 
wise  provide  for"  certain  or  all  misde- 
meanors, does  otherwise  provide  for  cer- 
tain of  them,  and  confers  upon  JuBtlcas* 
court  Jurisdiction  of  certain  misdemeanors, 
that  Jurisdiction  Is  exclusive,  for  they  then 


become  cases  of  misdemeanor  ."o|tlxarwis«^- 
provided  for,"  over  which,  according  to 
express  langruagre  of  constitution,  superior 
court  has  no  Jurisdiction. — Green  v.  Su- 
perior Court.  78  Cal.  556,  559,  21  Pac.  307, 
541. 

15.     Inferior   court  —  Joaticea'  court  la.— 

DIflFerence  between  superior  and  inferior 
courts  is,  that  there  Is  presumption  in  favor 
of  validity  of  Judgrment  of  former,  and 
none  In  favor  of  those  of  latter,  and  that 
superior  court  may  be  shown  to  have  had 
power  to  render  particular  Judgment  by 
reference  to  its  record.  This  rule  as  to 
presumptions  in  favor  of  courts  of  gen- 
eral Jurisdiction  has  never  been  extended 
to  courts  of  Justicea  of  peace.  On  con- 
trary, such  courts  have  uniformly  been 
treated  as  inferior  courts,  in  favor  of  whose 
Jurisdiction  nothing  can  be  assumed. — Ex 
parte  Kearny,  65  Cal.  212,  315,  217. 

16k     Same— San  Franciaeo  police  court  la. 

— Police  court  of  city  and  county  of  San 
Francisco  Is  an  "inferior  court"  of  limited 
Jurisdiction,  whose  powers  are  conferred 
and  whose  duties  and  mode  of  procedure 
are  prescribed  by  statute,  and  to  which 
rule  applies  that  evidence  of  Its  proceed- 
ings must  affirmatively  show  Jurisdiction 
of  person  of  defendant  and  over  subject- 
matter. — Ex  parte  Kearny,  66  Cal.  212,  214. 

17.  Juriadlction  of  Justice  of  tke  peace— 
Wkere  acting  aa  a  uuigflatrate  in  a  case 
involving  a  misdemeanor,  is  limited  by 
the  above  section  to  such  misdemeanors  as 
are  punishable  with  a  fine  not  to  exceed 
five  hundred  dollars,  or  imprisonment  in 
the  county  Jail  not  to  exceed  six  months, 
or  both. — People  v.  Fages,  32  Cal.  App.  37. 
162  Pac.  137. 

18.  Same  —  Comatractlon  of  aeetlon  — In 
general. — ^The  legislature  in  enacting  this 
section  put  an  entirely  new  section  into  the 
Penal  Code,  notwithstanding  that  the  iden- 
tical section  had  been  and  then  was  the 
law  of  the  state  expressed  in*  section  116  of 
the  Code  of  Civil  Procedure.—- -Matter  of 
Application  of  Yee  Kim  Mah«  SI  Cal.  App. 
196,   159  Pac.  1060. 

19.  The  effect  of  the  enactment  of  this 
section  was  to  repeal  at  least  so  much  of 
the  "Whitney  Act"  as  pretended  to  invest 
In  the  police  court  of  Sacramento  "exclu- 
sive Jurisdiction  of  .  •  .  all  misdemeanors 
punishable  by  fine  or  imprisonment  or  by 
both  such  fine  or  imprisonment."  Tliat  is 
to  say  that  section  1425  (being  a  later 
enactment)  is  now  the  law  controlling  in 
the  matter  of  the  Jurisdiction  of  Justices' 
courts. — Matter  of  Application  of  Yee  Kim 
Mah.  31  Cal.  App.  196,  159  Pac.  1060. 

ao.     Same  —  Sanae  —  Subdlvlalon     S^ — The 

misdemeanors  referred  to  in  this  subdivi- 
sion are  commonly  called  low  misde- 
meanors. Other  misdemeanors,  the  punish- 
ment for  which  exceeds  the  limits  of  the 
Jurisdiction  of  the  police  courts,  are  desig- 
nated as  high  misdemeanors.  The  common 
law    distinction    between    tha    two    mlsde- 
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meanors  does  not  apply  In  this  state. — ^Mat- 
ter of  Application  of  Westenberg,  167  Cal. 
309,"  189  Pac.  674. 

21.  JarlsdletloB  —  Hoir  determined. — Ju- 
risdiction of  an  oflTense  is  not  determined 
by  form  of  procedure  by  which  It  is  prose- 
cuted, but  by  nature  of  offense  itself. — Ex 
parte  Wallingford,  60  Cal.  103,  104;  Green 
V.  Superior  Court,  78  Cal.  556,  564;  21  Pao. 
307,  541. 

22.  Jaatice  holding  pollee  court  — Void 
JndfrmeBt. — Judgment  rendered  by  Justice 
of  peace  sitting:  as  Judge  of  police  court  or- 
ganized under  void  and  unconstitutional 
statute,  is  void.  Justice  of  peace  could 
only  have  tried  defendant  in  his  justice's 
court,  and  no  validity  could  attach  to  his 
judgment  rendered  in  any  other  form.  He 
might  as  well  have  tried  matter  by  drum- 
head court-martial  as  to  have  rendered 
judgment  in  an  illegal  police  court.  It  is 
essential  to  validity  of  judgment  that  court 
which  renders  It  shall  have  Jurisdiction.-^ 
Sx  parte  Giamboninl,  117  Cal.  678,  676,  49 
Pac.  782. 

23.  Same— Valid  Jadsment. — Where  jus- 
tice of  peace  styles  himself  ex  officio  police 
Judge,  claiming  to  exercise  his  authority 
as  police  judge  under  void  act  creating 
police  court,  his  Judgment  is  valid,  if  he 
had  Jurisdiction  of  oflTense  as  Justice  of 
peace. — ^Bx  parte  Reilly,  85  Cal.  632,  24  Pao. 
807. 

24*  L.imlt  of  Jnrtadictioii  —  Penalty  Im- 
poaed. — Where  offense  is  punishable  by  im- 
prisonment not  exceeding  one  year  or  fine 
not  exceeding  one  thousand  dollars,  or 
where  penalty  may  be  more  than  six 
months'  Imprisonment  or  fine  of  more  than 
Ave  hundred  dollars,  justice's  court  has  not 
Jurisdiction,  under  provisions  of  above  sec- 
tion.—Matter  of  Kurtz,  68  Cal.  412,  418,  9 
Pac.   449. 

25.  Felony  Is  public  oflTense  punishable 
by  death,  or  Imprisonment  in  state  prison. 
Every  other  public  oflTense  is  misdemeanor. 
Under  this  definition,  any  oflTense  which 
may  be,  or  Is  liable  to  be,  punishable  by 
death,  or  Imprisonment  In  state  prison,  is 
felony.  Any  offense  which  is  not  liable  to 
such  punishment,  that  is,  for  which  that 
grade  of  punishment  can  not  under  any 
circumstances  be  inflicted,  Is  misdemeanor, 
— People  V.  War,   20   Cal.   117,   120. 


26.  Where  minimum  punishment  only  Is 
prescribed,  justices'  courts  have  no  Juris- 
diction to  try  defendant,  their  Jurisdiction 
being  limited  to  cases  where  punishment 
by  imprisonment  can  not  exceed  six  months 
nor  fine  exceed  five  hundred  dollars. — Ex 
parte  Anear,  114  Cal.  870,  371,  46  Pac.   172. 

27.  If  fine  that  may  be  imposed  may 
be  more  than  one  thousand  dollars,  the 
superior  court  has  Jurisdiction. — Ex  parte 
Neustadt,  82  Cal.  278,  275,  28  Pac.  124. 

28.  If  punishment  to  be  inflicted  for 
OflTense  may  not  exceed  five  hundred  dol- 
lars fine,  or  six  months'  imprisonment  in 
county  Jail,  oflTense  is  an  ordinary  misde- 
meanor, of  which  justice*8  court  has  Juris- 
diction; but  If  fine  may  be  greater,  or  Im- 
prisonment may  be  for  longer  term,  then 
superior  court  has  Jurisdiction  of  case.— 
People  V.  Tom  Nop,  124  Cal.  150,  151,  66 
Pac.  786. 

29.  The  police  court  has  no  Jurisdiction 
In  cases  of  criminal  libel,  maximum  penalty 
exceeding  one  year's  imprisonment  and  fine 
of  one  thousand  dollars. — People  ▼.  Crespl. 
115  Cal.  50,  53,  46  Pac.  868. 

80.  Corporation  accused  of  oflTense  pun- 
ishable by  fine  not  exceeding  two  hundred 
dollars,  or  by  Imprisonment  not  exceeding 
one  hundred  days,  or  both,  must  be  prose- 
cuted before  justice's  court. — People  v.  Pa- 
lermo Lb  &  W.  Co,  4  Cal.  App.  717,  89  Pac. 
728,   724. 

81.  Maariatratea  —  Soaree  of  |arladlc» 
tloB  aa. — Police  Judges  and  Justices  of  peaco 
do  not  derive  their  authority  to  sit  as  com- 
mitting magistrates  from  above  section. 
They  derive  It  from  their  character,  not  of 
Justices  of  peace,  but  of  magistrates  under 
provisions  of  sections  807,  808,  ante. — Peo- 
ple V.  Crespl,   116  Cal.   50,   54,   46  Pac.   863. 

S2.     Miademeanonp  —  But    one    elaaa    of. 

— ^Distinction  between  high  and  low  mis- 
demeanors has  never  been  recognized  In 
this  state.  Constitution  and  statutes  re- 
late exclusively  to  felonies  and  misdemean- 
ors, and  power  given  by  constitution  to 
vest  jurisdiction  of  misdemeanor  in  inferior 
courts  applies  to  all  misdemeanors. — Green 
V.  Superior  Court,  78  Cal.  556,  568,  21  Pac. 
807,   541. 


§  1426.    PBOOEEDDTOS  MUST  BE  COMMENCED  BY  COMPLAINT.    All 

proceedings  and  actions  before  a  justice's  or  police  court,  for  a  public  offense 
of  which  such  courts  have  jurisdiction,  must  be  commenced  by  complaint 
under  oath,  setting  forth  the  offense  charged,  with  such  particulars  of  time, 
place,  person,  and  property  as  to  enable  the  defendant  to  understand  dis- 
tinctly the  character  of  the  offense  complained  of,  and  to  answer  the  complaint. 

History:     Enacted  February  14,  1872,  substantial  re^nactment  ot 
S  608  Criminal  Practice  Act  1851,  Stats.  1851,  p.  280. 
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COMMESNCBBIBNT  OF  ACTIONS^  BY  COMPLAINT. 


§1426 


ACTIONS  COMMENCED  BY  COMPLAINT. 

1,  2.  Action  commenced  hj  complaint — ^Not 
indictment. 

3.  Same  —  Complaint     in     language     of 

statute. 

4.  Same— Offenses  reduced  from  felonj. 

5.  Allegations — Rule  of  pleading. 

6.  Same — Conclusion  to  statute. 

7.  Same — Embezzlement. 

8.  Same — Jurisdictional  facts. 
9^  10.  Same — ^Language  of  statute. 

11.  Same  —  Same  —  Misdemeanor  in  jus- 

stices'  court. 

12.  Same — Time. 

13.  Same — ^Venue. 

14.  Commitment — As  act  of  jurisdietioiL 

15.  Constitutional — Section  is. 

16.  Defective  warrant — ^Lack  of  bad  faith 

— Justice  of  the  Peace  not  liable. 

17,18.  Oath — ^Who  may  administer. 

1.  Aetioa  eoBtuienced  hy  complaint— Not 
IndletMent. — Offenses  tried  in  Justices'  and 
police  courts  are  not  to  be  prosecuted  by 
Indictment  or  Information,  and  actions 
of  which  such  courts  have  Jurisdiction 
must  be  commenced  by  complaint  under 
oath  settlngr  forth  offense  charged  with 
such  particulars  of  time,  place,  person, 
and  property  as  to  enable  defendant 
to  understand  distinctly  character  of  of- 
fense complained  of  and  to  answer  com- 
plaint.— In  re  Grosbois,  109  Cal.  445,  450, 
42    Pac.    444. 

2.  Provisions  of  code  that  "Every  pub- 
lic offense  must  be  prosecuted  by  Indict- 
ment or  information,  except  ...  3.  Of- 
fenses tried  In  Justices'  and  police  courts," 
— Is  equivalent  to  a  declaration  that  of- 
fenses tried  in  those  courts  are  not  to  be 
prosecuted  by  Indkstment  or  Information, 
and  as  superior  court  has  no  Jurisdiction  to 
try  misdemeanor,  and  as  there  Is  no  pro- 
vision for  Justices'  or  police  courts  to  try 
any  offense  prosecuted  by  Indictment  or 
information,  it  is  clear  that,  under  present 
system,  there  Is  no  function  for  present- 
ment by  gTsmd  Jury  for  misdemeanor,  and 
no  authority  for  arrest  of  person  charsred 
in  that  form. — In  re  Orosbols,  109  CaL  446, 
450,   42  Pac.   444. 

S.  Snmc— Complaint  In  lanamaico  of  ntat- 
nte. — As  a  general  rule  In  chargringr  a  person 
with  a  crime  if  the  allesrations  of  an  ac- 
cusatoi^  pleading:  are  substantially  in  the 
lanffuagre  of  the  statute  under  which  the 
chargre  Is  made,  it  is  sufficient,  but  this  does 
not  mean  that  the  langruagre  of  the  statute 
should  be  literally  followed.  In  some  cases 
a  literal  following:  of  the  lang:uag:e  of  the 
statute  without  some  other  averments, 
would  not  be  sufficient  to  state  an  offense. 
The  true  rule  is  that  if  the  offense  is  set 
forth  with  such  "particulars  of  time,  place, 
person  or  property"  as  to  enable  defend- 
ant to  "understand  distinctly  the  character 
of  the  offense  complained  of  and  to  answer 


the  complaint"  then  the  pleading:  Is  Impreg- 
nable ag:alnst  demurrer. — In  re  Avdalas,  10 
Cal.  App.  507,  514,  102  Pac.  674. 

4*     Same     Offonaoo   redneed   front   felony. 

^-Where  Justice,  sitting:  as  mag:istrate,  dls- 
charg:es  defendant  on  charg:e  of  felony,  and 
orders  him  to  appear  for  trial  upon  same 
deposition  for  misdemeanor  Included  in 
felony  charg:e,  such  order  Is  void;  complaint 
for  such  misdemeanor,  under  above  section, 
should  be  filed. — People  v.  Swain,  6  Cal. 
App.  421,  90  Pac.  720,  721. 

5.  Allesntlonn  —  Rule     of     pleadlns:-  — 

Greater  liberality  is  now  allowed  In  crim- 
inal pleadlng:s  than  was  formerly  permis- 
sible. This  code  Is  deslg:ned  to  work  same 
chanre  In  pleadingr  and  practice  In  criminal 
actions  that  is  wroug:ht  by  Civil  Code  in 
civil  actions.  Both  are  fruits  of  same  pro- 
grressive  spirit  which  in  modern  times  has 
endeavored,  at  least,  to  do  away  with  mere 
forms  and  technicalities  of  common  law, 
which  were  productive  of  no  g:6od,  and  fre- 
quently broug:ht  administration  of  Justice 
Into  contempt  by  defeating:  Its  ends.  It  Is 
only  necessary  that  defendant  be  plainly 
informed  of  nature  of  his  offense.— -Ex 
parte  Mansfield,  106  Cal.  400,  407,  408,  39 
Pac.    776. 

6.  Same— Conclaiiion  to  etatnto  Is  not  an 

essential  of  complaint,  under  above  sec- 
tion, common-law  rule  being:  chang:ed. — Ex 
parte  Mansfield,  106  CaL  400,  408,  S9  Pao. 
775. 


7.  Same— ^Bnibesslement. — Complaint  for 
embezzlement,  alleg:lnr  that  defendant,  as 
manag:er  of  corporation,  who  had  under  his 
control  securities  of  value  of  sixty  thou- 
sand dollars,  held  by  corporation  as 
pledg:ee,  names  of  owners  being:  unknown, 
did  wilfully,  unlawfully,  and  feloniously 
convert  securities  to  his  own  use,  contrary 
to  execution  of  his  trust,  substantially 
complies  with  above  section.  —  San  Fran- 
cisco  V.  Randall,   54   Cal.   408,   409. 

8.  Sanie— Jurisdictional  facta. — Criminal 
actions  in  police  court  must  be  commenced 
by  complaint  in  writing:.  Jurisdictional 
facts  which  law  directs  to  be  set  forth  on 
records  of  that  court  must  be  apparent  on 
face  of  its  proceedings,  or  Its  Judg:ment  is 
void. — Ex  parte  Kearny,  55  Cal.  212,  228. 

0.  Sam^— Lnncuase  of  atatnte. — Com- 
plaint is  sufficient  if  it  charg:e  offense  in 
lang:uaffe  of  statute;  e.  g.,  in  prosecution 
for  using:  vulg:ar  lang:uag:e,  it  is  not  neces- 
sary to  alleg:e  words  spoken. — ^Bx  parte 
Foley,  62  Cal.  508.  510. 

10.  It  Is  sufficient  if  complaint  follow 
statute  creating:  offense. — People  v.  Ma- 
g:uire,  26  Cal.  635,  640;  Ex  parte  Helblng:, 
66  Cal.   215,   216,   6   Pac.  108. 


11.  Same— Snmc— •Misdemeanor  In  Jna* 
tlcea'  court. — Complaint  is  sufficient.  If  It 
sets  forth  the  offense,  with  particulars  as 
to  time,  place,  person,  and  property,  so  as 
to  enable  the  defendant  to  understand  dis- 
tinctly what  he  is  charg-ed  with. — In  re 
Winston,  160  Cal.  20,  116  Pac.  390. 
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12.  Same — ^Time. — Omission  In  complaint 
of  time  of  commission  of  offense  Is  not 
such  defect  as  will  render  Judsrment  void 
for  want  of  jurisdiction. — Ex  parte  Ah 
Sin?,   87  Cal.   423,   424.   25  Pac.   562. 

18.  Same  —  Veaoe.  —  That  oflTense  was 
committed  within  jurisdiction  of  court  must 
b«r  alleged.  If  Jurisdiction  of  court  extends 
over  less  space  than  county,  mere  allegra- 
tlon  that  ofTense  was  committed  within 
county  is  insufflclent,  because,  in  spite  of 
what  Is  thus  disclosed,  tribunal  may  be 
without  jurisdiction.  —  People  v.  Wong: 
Wangr,   92  Cal.   277,   281»  28  Pac.   270. 

14.  Commitment— As  act  of  Jnrladlctloa. 

^-It  must  be  shown  under  section  1426, 
Penal  Code,  that  jurisdiction  was  acquired 
by  the  fllingr  of  a  complaint,  before  the 
issuance  of  a  commitment  by  a  court  of 
limited  and  inferior  jurisdiction  can  be 
resrarded  as  an  exercfse  of  jurisdiction.— 
Ex  parte  Williams,  —  Cal.  App.  — ,  190  Pac. 
16S. 

15.  CoBntltntional^-Seetloa  la. — ^Legrisla- 
ture  has,  by  above  section,  in  terms,  de- 
clared that  all  proceedingrs  before  Justice's 
court  for  oflTense  of  which  such  courts 
have  jurisdiction  must  be  commenced  by 
complaint  under  oath;  and,  at  least  so  far 
as  petty  larceny  is  concerned,  there  is  not 
any   constitutional    objection    to    that   pro- 


vision.— Ex  parte  Wallinffford,  80  Cal.  103. 
105,   106. 


14I.  Defeetlre  wamut— ILiaalc  of  kad 
faltk— Justice  of  peaee  not  liable  for  false 
Imprisonment  in  Issulns:  a  warrant  for 
and  causinsT  the  arrest  of  a  person,  upon 
a  complaint  filed  with  him  which  attempted 
to  chargre,  but  which  was  wholly  insuf- 
ficient to  charge,  the  crime  of  assault  and 
battery,  in  the  absence  of  any  claim  that 
the  justice  of  the  peace  was  actuated  by 
malice  or  corrupt  motive,  his  official  action 
beingr  based  upon  an  erroneous  determina- 
tion as  to  the  sufficiency  of  the  complaint. 
— Plats  V.  Marion,  85  Cal.  App.  241,  169 
Pac.   697. 

17.  Oath— Wfco  BMiy  adn&lnlater. — Justice 
of  peace  is  authorised  by  law  to  administer 
and  certify  to  oath  of  complainant  to  com- 
plaint filed  in  police  court,  as  required  by 
this  section. — People  v.  Le  Roy,  66  Cal.  613, 
615,   4  Pac.   649. 

Aa    to    wko    Bftay    admlalater    oatha*    see 

Kerr's  Cyc.  Code  Civ.  Proc.   (2d  ed.),  S  S093 
and  note. 

18.  Under  authority  riven  in  section 
2098  of  Code  of  Civil  Procedure,  clerk  of 
police  court  is  authorised  to  administer 
oath  and  take  verification  of  complaint. — 
People  V.  Vasalo,  120  Cal.  168,  169,  62  Pac. 
305. 


§  1426a.    OOMPLAIirr  TO  BE  FILED  WHEN.  LIMITATION  OF  ACTION. 

A  complaint  for  any  misdemeanor  triable  in  a  justice's  or  police  court  must  be 
filed  within  one  year  after  its  commission. 

History:     Enacted  April  17,  1909,  Stats,  and  Amdts.  1909,  p.  979. 


1.     Tkla    aectlon    and    aot    aectioa    801    is 

the  statute  of  limitations  soverninff  misde- 
meanors triable  in  a  police  or  justice  court 


—Ex    parta   BUke.    155    CaL    686,    589,    102 
Pac.  269. 


§1427.  WHEN  WAB&ANT  OF  ABREST  MUST  ISSUE.  (FOSH  OF 
WABBANT.]  If  the  justice  of  the  peace,  or  police  judge,  is  satisfied  there- 
from that  the  offense  complained  of  has  been  committed,  he  must  issue  a 
warrant  of  arrest,  which  must  be  substantially  in  the  following  form : 

[Form  of  warrant]    "County  of . 


*'The  People  of  the  State  of  California  to  any  Sheriff,  Constable,  Marshal,  or 
Policeman  in  this  state: 

**  Complaint  upon  oath  having  been  this  day  made  before  me, (justice 

of  the  peace  or  police  judge,  as  the  case  may  be),  by  C  D,  that  the  offense  of 
(designating  it  generally)  has  been  committed,  and  accusing  E  P  thereof: 
you  are  therefore  commanded  forthwith  to  arrest  the  above-named  E  P  and 
bring  him  before  me  forthwith,  at  (naming  the  place). 

''Witness  my  hand  and  seal  at ,  this day  of ,  A.  D.  , 


tt 


AB. 


yy 


[In  case  of  offense  by  corporation.]    If  it  appears  that  the  offense  com- 
plained of  has  been  committed  by  a  corporation,  no  warrant  of  arrest  need 
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if  1428. 1429 


issue,  but  the  justice  of  the  peace  or  police  judge  must  issue  a  summons 
substantially  in  the  form  prescribed  in  section  thirteen  hundred  and  ninety- 
one.  Such  summons  must  be  served  at  the  time  and  in  the  manner  designated 
in  section  thirteen  hundred  and  ninety-two.  At  the  time  named  in  the  sum- 
mons the  corporation  may  appear  by  counsel  and  answer  the  complaint.  If  it 
does  not  appear,  a  plea  of  not  guilty  must  be  entered,  and  the  same  proceed- 
ings had  therein  as  in  other  cases. 

History:  Enacted  February  14,  1872,  substantial  re-enactment  of 
8  610  Criminal  Practice  Act  1851,  Stats.  1851,  pp.  280,  281;  amended  by 
Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  499, 
act  held  unconstitutional,  see  history,  S5  ante;  amendment  re-enacted 
March  21,  1905,  Stats,  and  Amdts.  1905,  p.  706. 


WAEEANT  OF  ARREST. 

1.  Corporations. 

2.  Writ  of  mandate — To  compel  arrest. 


Arrest,  Mow 

861. 


lade,  etc. — See,  ante,  88  S34- 


1.  Corpomtlons.  —  Above  section  ap- 
parently furnishes  rule  of  procedure  against 
corporation  chargred  with  misdemeanor  tri- 
able   in    Justices'    or    police    court. — People 


▼.  Palermo  Ii.  &  W.  Co.  (Cal.  March  28. 
1907),    89    Pac.    726. 

2.     Writ    of    nuindat«— To    compel    arrest 

of  party  charg^ed  with  misdemeanor,  will 
not  issue,  where  applicant  for  writ  Is  not 
party  injured  or  beneficially  interested. 
Where  misdemeanor  charged  is  conducting: 
gramblins  device,  applicant  is  not  injured 
In  any  manner  dliferent  from  the  grcneral 
public— Frltts  y.  Charles,  146  Cal.  612,  613, 
78   Pac.    1067. 


§1428.  MZNUTES,  HOW  KEPT.  A  docket  must  be  kept  by  the  justice 
of  the  peace  or  police  justice,  or  by  the  clerk  of  the  courts  held  by  them, 
if  there  is  one,  in  which  must  be  entered  each  action  and  the  proceedings  of  the 
court  therein. 

History:    ESnacted  February  14,  1872,  re-enactment  of  8  613  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  281. 


JUSTICE'S  DOCKET. 

1.  Jurisdiction — ^Eecord  must  show. 

2.  Order  holding  defendant  to  answer. 

3.  Orders  must  be  entered. 

1.  Jarladlctlon —*  Record    must     skow.  ^ 

Jurisdictional  facts  which  law  directs  to 
be  set  forth  on  records  of  court  must  be 
apparent  on  face  of  proceedings,  or  judgr- 
ment  is  void. — Ez  parte  Kearny,  66  Cal. 
212,   228. 

2.  Order  koldlns  defendant  to  answer  is 

in  fact  and  in  law  made  when  it  is  entered 
upon    the    docket   of    the    Justice,    and    the 


failure  to  Indorse  it  upon  the  complaint  or 
deposition  taken  in  no  manner  deprives  the 
order  of  its  validity  or  affects  any  sub- 
stantial rigrht  of  the  defendant.  —  People 
V.  Sacramento  Butchers'  Protective  Assoc, 
12   Cal.    App.    471,    480,    107    Pac.    712. 

8.  Order*  mast  be  entered. — ^Provision 
that  order  shall  be  indorsed  upon  deposi- 
tions Is  directory,  but  it  is  essential  that 
It  be  reduced  to  writing:,  and  entered  either 
upon  official  docket  or  upon  complaint  or 
deposition. — People  v.  Wilson,  98  Cal.  877, 
379,  28  Pac.  1061;  People  v.  Wallace,  94 
Cal.  497,  499,  29  Pac.  960;  Mattlngrly  v. 
Nichols,    183   Cal.   832,   884,   66   Pac.   748. 


§  1429.  XHE  PLEA,  AND  HOW  PUT  IN.  The  defendant  may  make  the 
same  plea  as  upon  an  indictment,  as  provided  in  section  ten  hundred  and 
sixteen.  His  plea  must  be  oral,  and  entered  in  the  minutes.  If  the  defendant 
plead  guilty,  the  court  may,  before  entering  such  plea  or  pronouncing  judg- 
ment, examine  witnesses  to  ascertain  the  gravity  of  the  offense  committed; 
and  if  it  appear  to  the  court  that  a  higher  offense  has  been  committed  than  the 
offense  charged  in  the  complaint,  the  court  may  order  the  defendant  to  be 
committed  or  admitted  to  bail,  to  answer  any  indictment  which  may  be  found 
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against  him  by  the  grand  jury,  or  any  information  which  may  be  filed  by  the 

district  attorney. 

History:  Enacted  February  14,  1872,  substantial  re-enactment  of 
§  611  Criminal  Practice  Act  1851,  Stats.  1851,  p.  281;  amended  March 
30,  1874,  Code  Amdts.  1873-4,  p.  453;  April  9,  1880,  Code  Amdts.  1880 
(Pen.  C.  pt.),  p.  30. 

§  1430.    ISSXTE,  HOW  TRIED.    Upon  a  plea  other  than  a  plea  of  goilty, 

if  the  parties  waive  a  trial  by  jury,  and  an  adjournment  or  change  of  venue 

is  not  granted,  the  court  must  proceed  to  try  the  case. 

History:  Enacted  February  14,  1872,  founded  on  §§611,  614  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  281;  amended  February  25,  1880, 
Code  Amdts.  1880  (Pen.  C.  pt),  p.  5. 


ISSUE  TRIED  BY  JUEY. 

1,2.  Constitutional  right. 

3,4.  Denial  of — How  reviewed. 

1.  Conatltatlonal  rigrht. — ^Iiegrislature  has 
power  to  provide  for  summary  proceed- 
iners  to  enforce  municipal  regulations  with- 
out Jury  trial;  but  this  power  has  not 
been  exercised.  Under  above  section,  de- 
fendant who  pleads  not  guilty  Is  entitled 
to  demand  a  Jury  trial.  The  statute,  Irre- 
spective of  constitution,  secures  right. — 
Taylor  v.  Reynolds,  92  Cal.  673,  676,  28 
Pac.    688. 

2.  While  legrlslature  may  provide  for 
summary  proceedlners  without  Jury  In  some 
cases  of  violation  of  municipal  by-laws 
proper,  etc.,  It  can  not  take  from  defendant 
his  constitutional  right  to  Jury  trial  in  any 
case  where  offense  charged  falls  within 
common-law    notion    of    crime    or    misde- 


meanor.— Ex    parte    Wong    You    Ting,    106 
Cal.    296.    300,    39    Pac.    627. 

8.  Denial  of— How  reviewed. — ^In  deny- 
ing Jury  trial,  and  in  trying  or  proposing 
to  try  case  without  Jury,  Justice's  court 
does  not  exceed  Its  Jurisdiction,  and  Its 
action,  if  erroneous,  is  so  only  as  to  mode 
of  procedure,  which  may  be  remedied  by 
appeal,  but  can  not  be  reached  by  habeas 
corpus.  —  Powelson  v.  Lockwood,  82  Cal. 
618.  615,  23  Pac.  143;  In  re  Fife.  110  Cal. 
8,  11.   42   Pac.    299. 

4.  After  demand  for  and  refusal  of  Jury 
trial,  Judge  sitting  without  Jury  does  not 
constitute  court  having  Jurisdiction  to  try 
case.  His  Judgment  is  void,  and  defendant 
may  be  released  on  habeas  corpus.  (Point 
that  refusal  of  Jury  trial  can  be  reviewed 
only  on  appeal  not  made.) — Ex  parte  Wong 
You  Ting.   106  Cal.   296.  297,  89  Pac.   627. 


§  1431.  CHANGE  OF  VENUE,  WHEN  GRANTED.  If  the  action  or  pro- 
ceeding is  in  a  justice's  court,  a  change  of  the  place  of  trial  may  be  had  at 
any  time  before  the  trial  commences : 

1.  When  it  appears  from  the  affidavit  of  the  defendant  that  he  has  reason 
to  believe,  and  does  believe,  that  he  can  not  have  a  fair  and  impartial  trial 
before  the  justice  about  to  try  the  case,  by  reason  of  the  prejudice  or  bias 
of  such  justice,  the  cause  must  be  transferred  to  another  justice  of  the  same 
or  an  adjoining  township ; 

2.  When  it  appears  from  affidavits  that  the  defendant  can  not  have  a  fair 
and  impartial  trial,  by  reason  of  the  prejudice  of  the  citizens  of  the  town- 
ship, the  cause  must  be  transferred  to  a  justice  of  a  township  where  the  same 
prejudice  does  not  exist. 

History:     Enacted  February  14.  1872,  founded  on   S  611  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  281. 


CHANGE  OF  VHNUB. 

1.  Bias  or  opinion  of  justice. 

2.  Change  of  place  of  trial — Consent. 

3.  Construction. 

4.  Jurisdiction — Not  lost  by  denial  of  change. 
6.  Showing  necessary  for  change. 

6.  Transfer  without  affidavit — Effect  of. 


1.  BUui  or  opinion  of  Jiistlee. — ^Fact  that 
Judere  of  police  court  has  formed  and  ex- 
pressed opinion  as   to  merits  of  matter  he 

is  to  determine  does  not  disqualify  him. 

Patterson   v.    Conlan,   123   Cal.    458,    465,    6ff 
Pac.  105. 


In 


CluinKe   of   place    of   trial— ^onaent. — 

prosecution    for    misdemeanor,    com- 
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menced  before  one  Justice  of  the  peace,  but 
transferred  for  trial  to  another  Justice  of 
the  same  county,  without  any  affidavit  for 
the  chancre,  such  as  required  by  statute 
(Pen.  C.»  fi  1481),  an  appearance  by  the 
accused  and  submission  to  the  Jurisdiction 
of  the  trial  court,  without  any  objection 
thereto,  confers  Jurisdiction  by  consent  on 
the  trial  court. — Ex  parte  Lou  Ah  Sun  (Cal.. 
June  17,  1885),  7  Pac.  805. 

3.  OonaUruetlon.  —  This  section  Is  not 
subject  to  the  same  construction  as  section 
tSS  of  the  Code  of  Civil  Procedure  ap- 
plicable to  civil  actions  in  Justices'  courts, 
and  in  criminal  cases  upon  the  flliner  of  an 
affidavit  showing:  bias  and  prejudice,  the 
court  is  called  upon  to  determine  whether 
the  reasons  sriven  support  the  conclusion, 
and  for  any  abuse  of  discretion  shown  in 
relation  thereto,  the  defendant  has  a  speedy 
and  adequate  remedy  by  appeal  to  the 
superior  court,  but  the  Justice  does  not 
exceed  his  Jurisdiction  in  proceeding  to 
trial  after  overruling  the  motion  for  a 
chansre  of  venue,  and  therefore,  his  action 
can  not  be  reviewed  by  a  writ  of  review. 
— ^Mlles  V.  Justices'  Court,  18  Cal.  App.  454, 
455.   110   Pac.   849. 

4.  Jarladlctloii— Not  lout  by  denial  of 
chAMKe* — Justice  of  peace  does  not  exceed 
his  Jurisdiction  in  proceeding:  with  trial 
after  overruling  motion  for  chancre  of 
venue,  made  upon  affidavit  of  defendant 
that  he  believed  he  could  not  have  fair 
and  impartial  trial,  by  reason  of.  prejudice 


and  bias  of  the  Justice.  If  decision  of 
motion  was  error,  remedy  is  by  appeal.— 
Ex  parte  Wrigrht,  119  Cal.  401,  402,  51  Pac. 
639. 

5.     SbowlBK  necesMiry  for  tbe  ehmnme,—^ 

Rule  in  civil  cases  that  place  of  trial  must 
be  chansred  when  either  party  makes  and 
files  an  affidavit  that  he  can  not  have  fair 
and  impartial  trial,  on  account  of  bias 
or  prejudice  of  citizens  of  township  or 
city  agrainst  him,  does  not  apply  in  crim- 
inal cases.  Opinion  of  defendant  is"  not 
sufficient.  He  must  state  facts  u^on  which 
he  bases  that  opinion,  and  court  is  then 
called  upon  to  determine  whether  reasons 
grlven  support  conclusion.  Justice  is  called 
upon  to  exercise  his  discretion,  and  if  he 
abuse  this  discretion,  error  may  be  cor- 
rected on  appeal. — ^Lowrey  v.  Hogrue,  85 
Cal.   600,   602,   24  Pac.   995. 

••     Transfer  without  alRdaTlt— Elleet  of. 

—Where  changre  of  venue  is  ordered  with- 
out affidavit  provided  for  in  above  section 
being:  filed,  and  defendant  appears  without 
objection  to  Jurisdiction,  and  is  tried  and 
convicted  before  Justice  to  whom  case  was 
transferred,  court  acquired  Jurisdiction  of 
his  person  by  consent,  and,  having:  Juris- 
diction of  offense,  defendant  will  be  held 
to  have  waived  his  objection,  it  being:  well 
settled  that  consent  can  g:ive  Jurisdiction  of 
party,  thoug:h  not  of  subject-matter. — Ex 
parte  Lou  Ah  Sun  (Cal.  June  17,  1885),  7 
Pac.   805. 


§  1432.    UPON  CHANGE  OF  VENUE,  PAPERS,  ETC.,  MUST  BE  TBANS- 

MITTED.    PROCEEDINGS  ON  ORAJSQE  OF  VENUE.    When  a  change  of 

the  place  of  trial  is  ordered,  the  justice  must  transmit  to  the  justice  before 

whom  the  trial  is  to  be  had  all  the  original  papers  in  the  cause,  with  a  certified 

copy  of  the  minutes  of  his  proceedings ;  and  upon  receipt  thereof,  the  justice 

to  whom  they  are  delivered  must  proceed  with  the  trial  in  the  same  manner 

as  if  the  proceeding  or  action  had  been  originally  commenced  in  his  court. 

History:     Enacted  February  14,  1872,  founded  on   S  611  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  281. 


1.     JarliidletloB     traneferred. — Justice     to  tion  than  It  would  have  If  action  had  been 

whom   case   is   ordered    transferred   is   ipso  orlgrlnally  brougrht  In  court  to  which  It  was 

facto   vested   with   Jurisdiction   upon   entry  transferred. — Hatch  v.   Galvin,  60  Cal.   441, 

of  order  of  transfer,  and  court  from  which  443. 
transfer   is   made   has   no   further  Jurisdic- 


§1433.    POSTPONEMENT  OF  THE  TRIAL.    Before  the  commencement 

of  a  trial  in  any  of  the  courts  mentioned  in  this  chapter  either  party  may, 

upon  good  cause  shown,  have  a  reasonable  postponement  thereof. 

History:      Enacted   February  14,   1872,  founded   on   8  611   Criminal 
Practice  Act  1851,  Stats.  1851,  p.  281. 


CONTINUANCE. 

1.  Application,  when  made. 

2.  Continuance — ^Absence  of  witnessea. 

Am    to    yoatpoBcmcnt    of    trial    seBcrally, 

see,   ante,    S 1062   and   note. 


1.     Application,   when    made.  —  It    !s    not 

error  to  refuse  continuance  when  applica- 
tion Is  not  made  before  or  at  time  action 
is  called  for  trial,  and  not  until  after 
Jury  has  been  selected  and  sworn,  and 
evidence    on    behalf    of    prosecution    intro- 
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duced. — People    v.    Beam,    66    Cal.    894,    396,  witness  Is,  under  the  authority  of  tliis  and 

6   Pac.    677.  section   1052,   Penal  Code,   held  not  season- 

2.     Continuance— Absence  of  witnesses. —  ably   made. — People   v.    Barnnovlch,    16   CaU 

After    impanelment    of    Jury,    and    close    of  •  App.  431,  117  Pac.  672. 
people's  case,  a  continuance  for  absence  of 

§1434.    DEFENDANT  TO  BE  PRESENT.    The  defendant  must  be  per- 
sonally present  before  the  trial  can  proceed. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  612  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  281. 

1.     Prefence   of   defendant   Is   not   neces-       Ebner,  23  CaL  168,  160;  People  v.  Budd«  67 
Bary  on  trials  for  misdemeanor;  It  is  other-       Cal.  349,  861. 
wise  in  case  of  trial  of  felony. — People  v.  See,  ante,  S  1048  and  note. 

§  1436.    JURY  TRIAL,  HOW  WAIVED.    A  trial  by  jury  may  be  waived 

by  the  consent  of  both  parties  expressed  in  open  court  and  entered  in  the 

docket.    The  formation  of  the  jury  is  provided  for  in  chapter  one,  title  three, 

part  one,  of  the  Code  of  Civil  Procedure. 

History:  Bnacted  February  14,  1872,  founded  on  (614  Orlminal 
Practice  Act  1861,  Stats.  1851,  p.  281;  amended  February  25,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  6. 

§1436.    CHALLENGES.    The  same  challenges  may  be  taken  by  either 

party  to  the  panel  of  jurors,  or  to  any  individual  juror,  as  on  the  trial  of  an 

indictment  for  a  misdemeanor;  but  the  challenge  must  in  all  cases  be  tried 

by  the  court. 

History:  Ehiacted  February  14,  1872,  re-enactment  of  8  616  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  281. 

Aji  to  ck«lleBS««  to  Jnron  Kcserally,  Bee,  ante,  88  1056-1089  and  notes. 

§  1437.    OATH  OF  JURORS.    The  court  must  administer  to  the  jury  the 

following  oath:  **You  do  swear  that  you  will  well  and  truly  try  this  issue 

between  the  people  of  the  state  of  California  and  A  B,  the  defendant,  and  a 

true  verdict  render  according  to  the  evidence." 

History:  Enacted  February  14,  1872,  re-enactment  of  (  616  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  281. 

§1438.    TRL&L,    HOW    CONDUCTED.    PRESENCE   OF   DEFENDANT. 

After  the  members  of  the  jury  are  sworn,  they  must  sit  together  and  hear  the 

proofs  and  allegations  of  the  parties,  which  must  be  delivered  in  public  and  in 

the  presence  of  the  defendant  and  if  any  defendant  be  not  present,  the  court 

or  justice  of  the  peace  by  an  order  or  warrant  may  acquire  the  personal 

attendance  of  such  defendant. 

History:  Ehiacted  February  14,  1872,  re-enactment  of  (617  Criminal 
Practice  Act  1851.  Stats.  1851,  p.  281;  amendment  approved  AprU  21, 
1919,  Stats,  and  Amdts.  1919,  p.  134. 

An  to  procedare  on  the  trial,  see,  ante,    S  1093  and  note. 

§1439.    COURT   TO   DECIDE    QUESTIONS   OF   LAW,   BUT   NOT   TO 

CHARGE  IN  RESPECT  TO  MATTERS  OF  FACT.    The  court  must  decide 

all  questions  of  law  which  may  arise  in  the  course  of  the  trial,  but  can  give 

no  charge  with  respect  to  matters  of  fact. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  618  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  281. 

As  to  Instractlons  and  claarKo  to  Jury,  see,   ante,  I  1127  and  note. 
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§  1440.    JUBY  MAY  DECIDE  IN  COURT  OB  RETIRE.    OATH  OF  OFFI- 

CER  ON  THEIR  RETIREMENT.    After  hearing  the  proofs  and  allegations, 

the  jury  may  decide  in  conrt,  or  may  retire  for  consideration.    If  they  do  not 

immediately  agree,  an  oflBcer  must  be  sworn  to  the  following  effect:    **You  do 

swear  that  you  will  keep  this  jury  together  in  some  quiet  and  convenient 

place ;  that  you  will  not  permit  any  person  to  speak  to  them,  nor  speak  to  them 

yourself,  unless  by  order  of  the  court,  or  to  ask  them  whether  they  have  agreed 

upon  a  verdict;  and  that  you  will  return  them  into  court  when  they  have  so 

agreed,  or  when  ordered  by  the  court." 

History:  Enacted  February  14,  1872,  re-enactment  of  {  B19  Criminal 
Practice  Act  1861,  Stats.  1861,  p.  281. 

§  1441.    VEipiCT  OF  JURY,  HOW  DEUVEBED  AND  ENTERED.    The 

verdict  of  the  jury  must  in  all  cases  be  general.    When  the  jury  have  agreed 

on  their  verdict,  they  must  deliver  it  publicly  to  the  court,  who  must  enter 

[it]»  or  cause  it  to  be  entered,  in  the  minutes. 

History:  Enacted  February  14,  1872,  founded  on  SS  620,  621  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  282. 

As  to  Tcrdlet  ir«B«naiT»  Bee,  ante,  S9  1148-1161,  1161-1164  and  notes. 

§14tt.    VEBDICT,  WHEN  SEVERAL  DEFENDANTS  ABE  TRIED  TO- 

GETHEB.    When  several  defendants  are  tried  together,  if  the  jury  can  not 

agree  upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those  in  regard 

to  whom  they  do  agree,  on  which  a  judgment  must  be  entered  accordingly, 

and  the  case  as  to  the  rest  may  be  tried  by  another  jury. 

History:  Enacted  February  14,  1872,  re-enactment  of  {  622  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  282. 

§  1443.    JXTBY,  WHEN  TO  BE  DISCHABGED  WITHOUT  A  VEBDICT. 

The  jury  can  not  be  discharged  after  the  cause  is  submitted  to  them,  until 

they  have  agreed  upon  and  rendered  their  verdict,  unless  for  good  cause 

the  court  sooner  discharges  them. 

History:  Enacted  February  14,  1872,  re-enactment  of  8  623  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  282. 

Am  tm  wftcB  tk%  41«ckaiv«  operates  wm  am  aeqalttal*  see,  ante.  If  6S7,  1189-1140  and 
notes. 

§  IMl    nr  DISCHABGED,  DEFENDANT  MAY  BE  TBIED  AGAIN.    If 

the  jury  is  discharged^  as  provided  in  the  last  section,  the  court  may  proceed 
again  to  the  trial,  in  the  same  manner  as  upon  the  first  trial,  and  so  on,  until 
a  verdict  is  rendered. 

History:  Enacted  February  14,  1872,  re-enactment  of  {  624  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  282. 

§144B.  BENDEBING  JUDGMENT.  When  the  defendant  pleads  guilty, 
or  is  convicted,  either  by  the  court,  or  by  a  jury,  the  court  must  render 
judgment  thereon  of  fine  or  imprisonment,  or  both,  as  the  case  may  be. 

History:  Enacted  February  14.  1872,  re-enactment  of  %  625  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  2S2;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  453. 
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JUDGMENT  ON  CONVICTION. 

1.  Imprisonment — ^Place  of. 

2.  Offense  —  Statement   of   general   nature 

BufSeient. 

3.  Same — Brief  statement  sufficient. 

4;  5.  Shorter  term  than  statute  provides — Not 
void. 

6, 7.  Void  provision — ^Does  not  render  whole 
void. 

Am  to  lnd«teniilBate  sentences,  see,  ante, 

8  1168  and  note. 

Aji  to  Jadlclal  paroles  after  sentence,  see, 
ante.   S  1203  and  note. 

As     to     Jad^ment     generally-,     see,     ante, 

9  1202  and  note. 

As  to  the  validity  of  sentences  dlllerins 
from  those  Imposed  hy  law,  those  below 
the  minimum  and  those  above  the  maxi- 
mum, see  notes  55  Am.  St.  Rep.  264;  87 
Am.   St.  Rep.  167-194. 

1.  Imprisonment— Place  of. — Offenses  or- 
dinarily punishable  by  Imprisonment  in 
county  Jail  may,  when  committed  within 
incorporated  cities,  be  made  punishable  by 
imprisonment  in  city  prisons. — Ex  parte 
Flood,  64  Gal.  251,  30  Pac.  437;  Ex  parte 
Halsted,  89  Cal.  471,  473,  26  Pac.  961;  In 
re  Ambrosewf,  109  Cal.  264,  266,  41  Pac 
1101. 

2.  Offense  Statement  of  greneral  nature 
snlRclent. — Sufficient  if  Judgment  desiernate 
greneral  nature  of  offense.  —  Ex  parte 
Turner,  75  Cal.  226,  228,  16  Pac.  989;  Ex 
parte  Stephen,  114  Cal.  278,  283,  46  Pac.  86. 

3.  Same^i-Partlcnlar  offense  of  which 
defendant  has  been  convicted  need  not 
be   entered  In   brief  statement  in   minutes. 


That  he  has  been  convicted  of  misde- 
meanor and  adjudered  to  suffer  certain  pun- 
ishment is  sufficient.  Police  court  of  San 
Francisco,  thougrh  of  limited,  is  not  of  in- 
ferior Jurisdiction,  in  sense  that  upon  mere 
collateral  Inquiry  nothlnff  Is  to  be  intended 
In  support  of  its  Juderments  when  ren- 
dered in  particular  case,  included  by  gen- 
eral definition  in  that  class  of  criminal 
cases  over  which  Jurisdiction  has  been 
conferred  upon  it  by  law. — Ex  parte  Mur- 
ray,   43    Cal.    455,    457,    458. 

4.  Shorter  term  than  statate  provides 
Tfot  void. — Judgment  for  shorter  term  of 
imprisonment  than  that  provided  by  stat- 
ute is  not  void,  and,  so  far  as  the  mere 
naked  question  of  Jurisdiction  is  involved, 
power  to  sentence  for  longer  term  includes 
power  to  sentence  for  shorter. — In  re  Reed, 
143  Cal.  634.  635,~  101  Am.  St.  Rep.  138,  77 
Pac.  660,  overruling  Ex  parte  Bernert,  62 
Cal.    624,    paragraph    6,    this    note. 

5.  Where  statute  Imposes  penalty  of 
fine  not  less  than  one  hundred  dollars,  or 
in  case  of  non-payment  imprisonment  for 
not  less  than  thirty  days.  Judgment  impos- 
ing a  fine  of  twenty  dollars  or  Imprison- 
ment for  ten  days  is  void. — Ex  parte  Ber- 
nert,  62  Cal.  524,  529.  overruled  in  In  re 
Reed,  143  Cal.  634,  636,  101  Am.  St.  Rep. 
138,   77   Pac.   660,  paragraph   4,   thte   note. 

6.  Void  provision  for  imprisonment  for 
non-payment  of  fine  does  not  render  whole 
Judgment  void. — ^Lowrey  v.  Hogue,  85  Cal. 
600,   602,    24   Pac.    995. 

7.  Nor  does  void  provision  imposing 
hard  labor. — Ex  parte  Kelly,  65  Cal.  154,  8 
Pac.  673;  Ex  parte  Arras,  78  Cal.  304,  806, 
20  Pac.   683. 


§1446.    JITDGMENT,  FINE,  AND  IMPBISONMENT.    A  judgment  that 

the  defendant  pay  a  fine  may  also  direct  that  he  be  imprisoned  until  the 

fine  be  satisfied,  in  the  proportion  of  one  day's  imprisonment  for  every  dollar 

of  the  fine. 

History:  Enacted  February  14,  1872,  re-enactment,  with  an  added 
clause,  of  §  626  Criminal  Practice  Act  1851,  Stats.  1851,  p.  282 ;  amended 
March  7,  1874,  Code  Amdts.  1873-4,  pp.  455,  456;  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  499,  act  held  unconsti- 
tutional, see  history,  8  5  ante. 


1. 

2-4. 

5-9. 

10. 

11, 12. 

13. 

14. 

15, 16. 

17, 18. 

19-  22. 

SENTENCE. 

Applicable  only  to  justices',  etc., 
courts. 

Definite  fine  and  penalty  fixed — Not 
applicable. 

Fine  and  imprisonment  —  Imprison- 
ment for  non-payment. 

Judgment  must  be  specifie. 

Same — ^What  sufficient. 

Labor  can  not  be  imposed  for  non- 
payment of  fine. 

Same — Effect  of. 

Maximum  rate   only   provided. 

Place  of  imprisonment. 

Term  of  imprisonment — For  fine. 


1.  Applicable  only  to  Jnatlcea*,  etc., 
courts. — This  section  applies  only  to  judsr- 
ment  of  Justices'  and  police  courts,  and 
does  not  apply  to  Judgment  of  superior 
court  in  contempt  proceeding:. — Ex  parte 
Henshaw,   78   Cal.   486,    495,   15   Pac.    110. 

2.  Definite  line  and  penalty  llxcd— Not 
applicable. — This  section  is  not  applicable 
to  sentences  imposed  under  section  830, 
ante,  of  this  code,  providing:  for  punish- 
ment of  those  who  keep,  etc.,  certain  eramb- 
ling:  g:ames,  etc.  Any  Judg:ment  for  fine 
only,  substantially  conforming:  to  provisions 
of  above  section,  would  be  valid  and  suf- 
ficient, and  one  held  in  custody  under  it 
would  be  entitled  to  credit  of  dollar  for 
each    day    that    he    mig^ht    have    remained 
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imprisoned,  amd  at  any  time  would  be  en- 
titled to  his  discharsre  on  paying:  sum 
remaining  due;  but  It  is  otherwise  as  to 
party  held  in  custody  by  commitment  upon 
judgment  for  fine  and  costs  imposed  under 
provisions  of  section  330,  ante.  He  would 
have  no  right  to  his  discharge  at  any  time 
during  term  of  imprisonment  without  pay- 
ing in  money  judgment  against  him.  Both 
fine  and  costs  must  be  paid,  or  prisoner 
serve  his  term  of  imprisonment. — Ez  parte 
Harrison,   63  CaL  299,  300. 

8.  In  prosecution  under  section  330,  ante, 
of  this  code,  it  does  not  follow  that  judg- 
ment is  void  because  It  conforms  to  sec- 
tion 1206,  ante,  and  above  section;  on  the 
contrary.  It  is  only  void  if  it  fails  to  con- 
form substantially  to  requirements  of  sec- 
tion 830,  ante.  And  If  police  Judge,  though 
intending  to  found  his  judgment  upon 
above  section,  has  not  transgressed  pro- 
visions of  section  330,  ante,  judgment  Is 
valid. — Ex  parte  8Ing  Ah  Tong,  84  Cal. 
166,   166,   167,   24   Pac.    181. 

4.  Does  not  apply  to  cases  where  amount 
of  fine  Is  not  left  discretionary  with  court, 
and  where  extreme  penalty  which  may  be 
imposed  is  left  uncertain,  and  dependent 
upon  evidence  as  to  value  of  property 
taken. — Ex  parte  Neustadt,  82  Cal.  273,  274, 
28   Pac.   124. 

5.  Fine  and  Imprlsonmeiit— •ImprlsoB* 
ment  for  non-paymeBt; — Provision  for  im- 
prisonment for  non-payment  of  fine  applies 
to  all  cases  of  fines,  whether  it  be  coupled 
with  sentence  of  imprisonment,  or  stand 
alone  as  only  punishment. — People  v. 
Rlghettl,  66  Cal.  184,  186.  4  Pac.  1163,  1185. 

But  see  paragraphs   6,   7,   8,   this   note. 

6.  Power  to  impose  fine  or  imprison- 
ment, or  both,  does  not  include  power  to 
impose  and  fix  term  of  Imprisonment  for 
non-payment  of  fine.  Judgment  may  be 
for  fixed  term  of  imprisonment,  and  fine 
to  be  enforced  by  execution,  but  it  can  not 
be  for  fixed  term,  a  fine,  and  imprisonment 
in  satisfaction  of  fine  (dis.  op.  by  Paterson. 
J.). — Ex  parte  Green,  94  Cal.  387.  392.  29 
Pac.   783. 

See  paragraphs  6,  7,  8,  this  note. 

7.  Provision  of  judgment  that  defendant 
pay  fine,  and  also  directing  that  he  be  im- 
prisoned until  fine  be  satisfied,  etc.,  does 
not  apply  to  cases  where  fine  is  coupled 
with  sentence  of  imprisonment  absolute. 
Cases  of  fine,  cases  of  imprisonment,  and 
cases  of  fine  and  Imprisonment  until  fine 
is  paid  are  provided  for,  but  code  nowhere 
expressly  provides  for  imprisonment  and 
fine  coupled  with  imprisonment  until  fine 
is  paid  until  after  expiration  of  fixed  term 
of  imprisonment. — Ex  parte  Rosenheim,  83 
Cal.    388,   390,   391,    23   Pac.    372. 

8.  Where  judgment  of  imprisonment  has 
been  rendered,  and  also  Judgment  of  fine, 
there  can  be  no  imprisonment  to  satisfy 
fine. — People  v.  Hamberg,  84  Cal.  468,  476. 
24  Pac.  298;  People  y.  Brown,  113  Cal.  35, 
86,  46  Pac.  181. 


9.  Where  municipal  ordinance  imposes 
as  penalty  for  its  violation  imprisonment 
for  ten  days  and  fine  of  one  hundred  and 
fifty  dollars,  and  in  default  of  payment 
thereof.  Imprisonment  until  same  be  sat- 
isfied in  proportion  of  one  day  for  every 
two  dollars,  the  judgment  and  imprison- 
ment thereunder  are  valid  (McFarland  and 
Paterson.  J  J.,  dis.). — Ex  parte  Green.  94 
Cal.   387,    389,    29    Pac.   783. 

10.  Jadirment  mast  l»e  specific. — Judg- 
ment of  justice  of  peace,  to  warrant  Im- 
prisonment of  person  convicted,  must  be 
given  and  rendered  in  accordance  with  the 
provisions  of  above  section,  and  must  con- 
tain elements  prescribed.  It  must  be 
adjudged  tha&  defendant  pay  fine,  specify- 
ing amount,  and  in  case  fine  be  not  paid 
within  period  specified  In  judgment,  that  he 
be  imprisoned  until  fine  is  satisfied  In  pro- 
portion of  one  day's  imprisonment  for  every 
dollar  of  fine,  and  that  on  payment  of  such 
portion  of  said  fine  as  shall  not  have  been 
satisfied  by  imprisonment  at  rate  above 
prescribed,  defendant  be  discharged  from 
custody;  and  judgment  that  defendant  be 
imprisoned  until  he  shall  pay  fine  not  ex- 
ceeding certain  number  of  days  is  void.-^ 
Ex  parte   Baldwin.   60   Cal.    432,    434,   486. 


11.  Same^Wkat  aalllcleiit.  —  Judgment 
that  defendant  pay  fine  of  twenty  dollars, 
and  in  default  of  payment  be  Imprisoned 
for  period  of  ten  days  or  "until  said  fine 
had  been  paid  or  satisfied,"  is  valid,  and 
authorizes  release  of  prisoner  when  fine 
has  been  satisfied  by  imprisonment  or 
partly  by  payment  of  money  and  partly 
by  imprisonment,  estimating  latter  at 
two  dollars  per  day.  Such  is  fair  de- 
duction from  Judgment.  —  Ex  parte  Chin 
Yan,  60  Cal.  78,  80. 

12.  A  Judgment  that  defendant  "pay  a 
fine  of  $160  and  be  Imprisoned  in  the  county 
jail  in  Tehama  County  until  said  fine  is 
paid  not  exceeding  150  days"  is  sufflclent 
even  though  it  is  not  provided  in  terms 
that  it  might  be  satisfied  by  the  payment 
of  so  much  of  the  fine  as  was  not  satis- 
fied by  imprisonment  at  the  rate  of  one 
dollar  a  day. — In  re  Robblns,  27  Cal.  App. 
667,  151  Pac.  14. 

18.  Labor  can  uot  be  Imposed  for  non* 
parment  of  line. — ^While  above  section  pro- 
vides for  imprisonment  at  rate  of  one 
dollar  per  diem  in  case  of  non-payment  of 
fine  Imposed,  it  contains  no  authority  for 
Justice  to  add  that  while  so  imprisoned  de- 
fendant perform  labor  on  streets  or  other 
public  works. — Ex  parte  Kelly,  65  Cal.  164. 
166,  3  Pac.  673;  Ex  parte  Arras,  78  Cal.  304. 
306.  20  Pac.  683;  In  re  Fll  Ki,  80  Cal.  201. 
203.   22   Pac.    146. 


14.  Same— Effect  o£. — While  Judgment 
imposing  imprisonment  for  non-payment  of 
fine  may  not  prescribe  labor  as  part  of 
such  Imprisonment,  provision  to  that  ef- 
fect does  not  render  whole  judgment  void. 
—Ex  parte  Halsted,  88  CaL  471,  473.  26 
Pac.   9  61, 
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IB.  Maxlmam  rate  only  provided. — Above 
section  does  not  Imperatively  require  that 
direction  for  imprisonment  in  case  of  non- 
payment of  line  shall  be  at  rate  or  in 
proportion  of  one  day  for  every  one  dollar. 
It  is,  in  terms,  permissive.  Discretion  of 
magrlstrate  is  absolute  whether  or  not  to 
impose  any  imprisonment  whatever.  Law 
merely  prescribes  maximum  rate,  leaving: 
magristrate  full  discretion  to  fix  any  rate 
within  that  maximum  that  seems  Just,  and 
Judgrment  is  not  rendered  void  by  provision 
that  it  be  satisfied  at  rate  of  two  dollars 
for  every  day. — Ex  parte  Soto,  88  Cal.  624, 
626.   627.  26   Pac.   530. 

16.  Judgment  that  defendant  be  impris- 
oned one  day  for  every  two  dollars  of  fine 
remainingr  unpaid  is  clearly  within  pro- 
visions of  above  section,  and  is  not  void 
because  it  requires  defendant  to  be  Im- 
prisoned only  at  rate  of  one  day  for  every 
two  dollars,  when  it  might  have  made  rate 
one  day  for  every  dollar. — Ex  parte  Noble, 
96  Cal.   862,  864,  366,  81  Pac.  224. 

17.  Place  of  Imprliionment. — ^There  Is 
nothing  in  above  section  that  prescribes 
place  where  person  shall  be  Imprisoned 
for  non-payment  of  fine;  and  therefore  im- 
prisonment in  city  prison  is  not  unlawful 
— Ex  parte  Halsted,  89  Cal.  471,  473,  26  Pac. 
961. 

18.  Judgment  providing  for  Imprison- 
ment in  state  prison  for  collection  of  fine 
imposed  is  void. — Ex  parte  Arras.  78  Cal. 
304,  806,  20  Pac.  683;  Ex  parte  Wadleigh, 
82    Cal.    518,    520,   23    Pac.    190. 

IS.     Term    of    Imprlaoninent-^For    fine.— • 

Whether  imprisonment  for  non-payment  of 
fine  may  be  for  term  beyond  maximum 
term  of  imprisonment  that  might  have  been 
inflicted  for  same  offense,  doubted. — Ex 
parte  Wadleigh.  82  Cal.  518,  621,  23  Pac.  190. 


A«  to  imprleonoaent  to  enforce  fine,  see, 
ante,    S  1205   and   note. 

As  to  iB^oslnK  Imprlaonmcnt  until  fine  ta 
paid,  see  note  12  Am.  St.  Rep.  202. 

20.  Where  statute  prescribes  penalty  of 
imprisonment  not  exceeding  certain  period 
of  time,  or  fine  not  exceeding  certain 
amount.  Judgment  of  fine  may  contain 
direction  that  defendant  be  imprisoned  un- 
til fine  be  satisfied  at  rate  of  one  day  for 
each  dollar  of  said  fine  remaining  unpaid, 
and  time  of  imprisonment  for  non-payment 
of  such  fine  is  not  limited  to  maximum 
term  of  imprisonment  that  might  have  been 
imposed  as  an  alternative  of  fine. — Ex  parte 
Casey,   85  Cal.   36,   38,   24   Pac.   590. 

But   see   paragraph   21,   this   note. 

21.  There  can  be  no  Imprisonment  In 
satisfaction  of  fine  for  time  longer  than 
maximum  term  of  imprisonment  prescribed 
as  penalty  or  part  of  penalty  of  ofTense. — 
Ex  parte  Soto.  88  Cal.  624.  628,  26  Pac. 
530.  See  Ex  parte  Erdmann,  88  Cal.  579, 
680,    26    Pac.    372. 

22.  The  amendment  of  section  1205  ii 
1891,  providing  that  imprisonment  must 
not  exceed  one  day  for  every  two  dollars 
of  fine,  nor  extend  in  any  case  beyond 
term  for  which  defendant  might  be  sen- 
tenced to  imprisonment  for  ofTense  of 
which  he  has  been  convicted,  in  no  way 
affects  operation  of  above  section.  Jus- 
tices' and  police  courts  remain  clothed  with 
same  discretion  whether  or  not  to  impose 
any  imprisonment  whatever.  It  is  not 
true  that  punishment  must  be  same  in  all 
courts  for  same  offense,  and  that  this  is 
permitted  or  may  be  possible  does  not  in- 
validate a  law. — ^In  re  MulhoUand,  87  Cal. 
527,  528.  529,  82  Pac.  668. 


§1447.    DEFENDANT,  ON  ACQXnTTAL/TO  BE  DISCHARGED.    ORDER 

THAT  PROSECUTOR  PAY  COSTS.    When  the  defendant  is  acquitted,  either 

by  the  court  or  by  the  jury,  he  must  be  immediately  discharged;  and  if  the 

court  certify  in  the  minutes  that  the  prosecution  was  malicious  or  without 

probable  cause,  it  may  order  the  prosecutor  to  pay  the  costs  of  the  action,  or 

to  give  satisfactory  security  by  a  written  undertaking,  with  one  or  more 

sureties,  to  pay  the  same  within  thirty  days  after  the  trial. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  627  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  282. 

§1448.    JUDGMENT    AGAINST    PROSECUTOR    FOR    COSTS.      If    the 

prosecutor  does  not  pay  the  costs,  or  give  security  therefor,  the  court  may 

enter  judgment  against  him  for  the  amount  thereof,  which  may  be  enforced 

in  all  respects  in  the  same  manner  as  a  judgment  rendered  in  a  civil  action. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  628  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  282. 

g  1449.    FIXING  TIME  FOR  RENDERING.     After  a  plea  or  verdict  of 
guilty,  or  after  a  verdict  against  the  defendant,  on  a  plea  of  a  former  con- 
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vietion  or  acquittal,  the  court  must  appoint  a  time  for  rendering  judgment, 
which  mu^t  not  be  more  than  two  days  nor  less  than  six  hours  after  the 
verdict  is  rendered,  unless  the  defendant  waive  the  postponement.  If  post- 
poned, the  court  may  hold  the  defendant  to  bail  to  appear  for  judgment. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  630  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  282;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  454. 

TIME   OF   JUDGMENT. 

1, 2.  As   to   when   rendered — Constraetion   of 
section. 
8.  Judgment  rendered  after  regular  time. 

4.  When  pronounced. 

5.  When  entered. 

6.  Waiver  of  time. 

1.  Am  to  when  rendered— CoBstractton  of 
■eetloB. — ^A  Judgrment  rendered  by  a  justice 
of  peace  upon  the  conclusion  of  the  taking: 
of  testimony  in  a  misdemeanor  case  tried 
before  him  without  a  Jury  fining:  the  de- 
fendant 1160  or  one  hundred  and  fifty  days 
in  Jail,  is  not  only  premature  under  section 
1449  of  the  Penal  Code,  which  provides  that 
"after  a  plea  or  yerdlct  of  ffuilty  .  .  .  the 
court  must  appoint  a  time  for  rendering: 
Judgrment,  which  must  not  be  more  than 
two  days,  nor  less*  than  six  hours  after 
the  verdict  is  rendered,  unless  the  defend- 
ant waive  the  postponement,"  but  is  with- 
out the  necessary  predicate  of  a  judgment 
of  gruilty  to  support  it. — Ex  parte  Bobbins, 
27  Cal.  App.  677.  151  Pac.  14. 

2.  The  justice  has  authority,  under  such 
a  condition,  to  pronounce  a  second  judgr- 
ment finding:  the  defendant  g:uilty  and 
sentencing:  him  to  pay  the  fine  and  be 
imprisoned  in  the  county  jail  until  the 
fine  be  paid,  not  exceeding:  one  hundred 
and  fifty  days. — Ex  parte  Robbins,  27  Cal. 
App.   677,  161  Pac.  14. 


8.  JadKiBcnt  rendered  after  reinilar 
time. — The  rendition  of  a  Judgrment  in  a 
criminal  case  in  the  justice's  court  more 
than  two  days  succeeding:  the  verdict  is 
not  an  act  in  excess  of  Jurisdiction,  but 
merely  an  error  in  procedure,  which  de- 
fendant was  entitled  to  have  reviewed  on 
appeal  and  a  new  trial  grranted  on  account 
of  such  error. — ^In  re  Hemstreet,  18  CaL 
App.    639,    640,    641.    123    Pac.    984. 

4.  When  prononneed. — Judg:ment  may 
be  pronounced  upon  defendant  who  has 
been  convicted  by  court  of  competent 
Jurisdiction,  unless  by  reason  of  lapse  of 
time  it  would  be  error  to  sentence  him. — 
People  V.  Riley,  48  Cal.  649;  Ex  parte  ^er- 
nert,  62  Cal.  624.   688. 

5.  "When  entered. — ^Entry  on  minute  or 
memorandum  book  kept  by  clerk  of  court 
at  time  of  rendition  of  Judgment,  showing: 
offense  of  which  defendant  had  been  con- 
victed, and  penalty  Imposed,  is  legrally  suf- 
ficient as  Judg:ment,  althoug:h  not  copied 
into  formal  record  until  some  time  later. 
— Ex  parte  Raye,   68   Cal.   491,   492. 

tt.  Waiver  of  time. — Provision  for  time 
between  verdict  and  Judg:ment  may  be 
waived  by  defendant,  and  is  waived  by  his 
failure  to  object  at  time  of  judg:ment.— 
People  V.  Mess,  66  Cal.  174,  175,  6  Am.  Cr. 
Rep.  592,  3  Pac.  67X);  People  v.  Johnson.  88 
Cal.  171,  174,  26  Pac.  1116;  People  v.  Bar- 
ton, 88  Cal.  176,  177,  26  Pac  1117. 


§1460.    WHEN  DEFENDANT  MAY  MOVE  FOB  A  NEW  TRIAL  OB 

IN  ARBEST  OF  JITDGMENT.    At  any  time  before  judgment,  defendant  may 

move  for  a  new  trial  or  in  arrest  of  judgment. 

History:    Ehiacted  February  14,  1872,  re-enactment  of  S  631  Crlmtnal 
Practice  Act  1861,  Stats.  1861,  p.  282. 

Am  to  motloii  for  sew  trial  senerallj',  see,  ante,  88  1179-1182  and  notes. 

§  1461.  NEW  TBIAL,  GBOUNDS  OF.  A  new  trial  may  be  granted  in  the 
following  cases: 

1.  When  the  trial  has  been  had  in  the  absence  of  the  defendant,  unless  he 
voluntarily  absent  himself,  with  full  knowledge  that  a  trial  is  being  had. 

2.  When  the  jury  has  received  any  evidence  out  of  court. 

3.  When  the  jury  has  separated  without  leave  of  the  court,  after  having 
retired  to  deliberate  upon  their  verdict,  or  been  guilty  of  any  misconduct 
tending  to  prevent  a  fair  and  due  consideration  of  the  case. 

■ 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any  means  other  than 
a  fair  expression  of  opinion  on  the  part  of  all  the  jurors, 
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5.  When  there  has  been  error  in  the  decision  of  the  court,  given  on  any 
question  of  law  arising  during  the  course  of  the  trial. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the  defendant,  and  which 

he  could  not,  with  reasonable  diligence,  have  discovered  and  produced  at 

the  trial;  but  when  a  motion  for  a  new  trial  is  made  upon  this  ground,  the 

defendant  must  produce  at  the  hearing  the  affidavits  of  the  witnesses  by 

whom  such  newly  discovered  evidence  is  expected  to  be  given. 

History:     Enacted  February  14,  1872,  substantial  re-enactment  of 
S  632  Criminal  Practice  Act  1851,  Stats.  1851,  pp.  282,  283. 

1.     Mlscondact  of  district  attorney  in  ar-  disreerard    it. — People   v.    Babcock,   160   CaL 

gument  to  Jury  can  not  avail  the  defendant,  545,   117    Pac   549. 

unless  In  addition   to   exceptingr  thereto  he  Am  to  proand*  of  naotlos  for  now  trials 

requests  the  court  to   instruct  the  Jury  to  see,  ante,   8  1181  and  note. 

§1452.    GROUNDS   OF  MOTION   IN  ARREST   OF   JITDGMENT.     The 

motion  in  arrest  of  judgment  may  be  founded  on  any  substantial  defect  in  the 

complaint,  and  the  effect  of  an  arrest  of  judgment  is  to  place  the  defendant 

in  the  same  situation  in  which  he  was  before  the  trial  was  had. 

History:     Enacted  February  14,  1872,  re-enactment  of  {  633  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  283. 

As  to  motloB  In  arrest  of  Jud^mentt  see,  ante,  98  1186-1187  and  n'otes. 

§1453.  JUDGMENT  TO  BE  ENTERED  IN  THE  MINUTES.  If  the  judg- 
ment is  not  arrested,  or  a  new  trial  granted,  judgment  must  be  pronounced 
at  the  time  appointed  and  entered  in  the  minutes  of  the  court. 

History:     Enacted  February  14,  1872,  re-enactment  of  8  634  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  283. 

As  to  rendition  of  Jadffment^  see,  ante,  8  1202  and  note;  S  1445  and  note. 

§  1464.    IF  JITDGMENT  OF  ACQUITTAL  OB  IMPOSING  A  FINE  ONLY, 

DEFENDANT  TO  BE  DISCHABGED.    If  the  judgment  of  acquittal  is  given, 

or  judgment  imposing  a  fine  only,  without  imprisonment  for  non-payment, 

and  the  defendant  is  not  detained  for  any  other  legal  cause,  he  must  be 

discharged  as  soon  as  the  judgment  is  given. 

History:     £3nacted  February  14,  1872,  re-enactment  of  {  636  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  283. 

§  1456.  JUDGMENT  OF  IMPBISONMENT,  HOW  EXECUTED.  When  a 
judgment  of  imprisonment  is  entered,  a  certified  copy  thereof  must  be  delivered 
to  the  sheriff,  marshall,  or  other  oflScer,  which  is  a  sufl&cient  warrant  for  its 

execution. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  636  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  283. 

1.  Jodsment  committing  peraon  to  coanty  certain     township    and    county    of    state.-* 

Jail  for  certain  Period  of  days,   by  Justice  In  re  Bargragrliotti.  6  Cal.  App.  338,  92  Pao. 

of   peace,    without   specifying    what    county  ^6. 

jail,    is    not    void,    where    certified    copy    of  Am    to   execution   of   aentence,   see,    antt« 

Judgment    shows    that    it    is    rendered    in  88 1213-1216  and  notes. 
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§  1466.    JUDGMENT  THAT  DEFENDAHT  BE  lUPBISONED  ITNTIL  HE 

PAY  A  FINE,  HOW  EXECUTED.    When  a  judgment  is  entered  imposing  a 

fine,  or  ordering  the  defendant  to  be  imprisoned  until  the  fine  is  paid,  he  must 

be  held  in  custody  during  the  time  specified  in  the  judgment,  unless  the  fine 

is  sooner  paid. 

History:    Enacted  February  14,  1872,  re-enactment  of  S  637  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  283. 


IMPRISONMENT   UNTIL  TINE  PAID. 

1.  Certainty  of  judgment. 

2.  Violation  of  ordinance — Applies  to. 

1.  Certainty  of  Jadarment. — Judgrment 
that  defendant  pay  fine  of  three  hundred 
dollars  or  be  imprisoned  not  to  exceed 
three  hundred  days  is  sufflclent  compliance 
with  law.  Since  imprisonment  may,  on 
any  day,  be  brougrht  to  an  end  by  payment 
of  fine,  it  is  manifest  that  statute  can  only 
mean  maximum  shall  be  certified  or  named 


with  certainty. — Ex  parte  Ellis,  64  Cal.  204, 
206. 

2.     TlolatloB  of  ordtsancei— Applies   to. — 

Where  ofTense  of  which  defendant  is  con- 
victed is  misdemeanor,  code  provides  for 
enforcing:  of  fine  by  imprisonment,  althougrh 
no  such  provision  is  made  in  ordinance  for 
violation  of  which  defendant  was  convicted. 
— Ex  parte  Miller,  82  Cal.  464,  466,  22  Pac. 
1118. 

As  to   ImprlaoBinent   for  non-payment   of 
fine,  see,  ante,   8  1206  and  9  1446  and  notes. 


§1467.  DEFENDANT  DISCHARGED  UPON  PATMENT  OF  FINE. 
DISPOSITION  OF  FINES.  Upon  payment  of  the  fine,  the  officer  must  dis- 
charge the  defendant,  if  he  is  not  detained  for  any  other  legal  cause,  and  pay 
over  the  fine  within  ten  days  to  county  treasurer  if  the  offense  is  prosecuted 
for  the  violation  of  a  state  law  in  a  justice's  court;  provided  that  all  fines  and 
forfeitures  collected  in  any  police  court  or  city  justice's  court  that  is  main- 
tained, and  the  salaries  of  the  officers  thereof  paid  by  the  city,  whether 
prosecuted  for  a  violation  of  a  state  law  or  a  city  ordinance  shall  be  paid  to 
the  city  treasurer  of  the  city  in  which  such  court  is  located;  and  further 
provided,  that  all  fines  and  forfeitures  collected  for  the  violation  of  a  city 
or  town  ordinance,  in  a  justice's  court  shall  be  paid  over  to  the  city  or  town 
treasurer  of  the  city  or  town  in  which  such  ordinance  is  in  force,  subject, 
however,  to  the  provisions  of  chapter  one  of  title  fifteen  of  part  one  of  this 

code. 

History:  Enacted  February  14,  1872,  founded  on  §§  638,  639  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  283;  amended  February  28,  1901, 
Stats,  and  Amdts.  1900-1,  p.  88;  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  177. 


PAYMENT  AND  DISPOSITION  OP 

PINES. 

1.  Bail  in  felony  case — ^Forfeited  to  county 

and  not  to  city. 

2.  Certificate  of  conviction. 

3.  Costs  of  officers. 

4.  Disposition  of  fines. 

.5.  Same — Fines  collected  by  police  judge  for 
violations  of  sti^te  law. 

1.  Ball  In  felonr  cane  — -  Forfeited  to 
county  and  not  to  city. — Ball  in  a  felony 
case,  forfeited  In  the  recorder's  court  of 
a  city  of  the  sixth  class,  is  payable  to 
the  county  and  not  the  city. — Tulare  Co.  v. 
Fenn,  —  Cal.    App.   — .    190    Pac.    866. 

2.  Certlllcnte  of  conviction. — ^Under  stat- 
utes of  1901.  paffe  96.  amended  by  .<<tatutes 
of   1907,   pagre   136,    the   clerk   of   the   police 


court  has  authority  to  make  a  certified 
copy  of  the  Judgrment  of  said  court  and 
deliver  it  to  the  officer  whose  duty  it  is 
to  take  the  custody  of  a  defendant  ordered 
to  be  Imprisoned.  And  it  becomes  the 
clerk's  duty,  when  a  judgrment  of  impris- 
onment is  regrularly  entered,  unless  other- 
wise directed  by  the  police  judgre  (and  no 
such  direction  appears  in  this  record),  to 
forthwith  make  a  certified  copy  of  the 
judgment  and  deliver  it  to  the  proper  of- 
ficer.— Matter  of  Nakanishi,  19  Cal.  App. 
662,    126    Pac.    608.    509. 

8.  Coatii  of  olBeem  must  be  paid  out  of 
fine  collected  if  no  costs  are  imposed,  or 
If  they  are  not  collected. — Petty  v.  Dis- 
trict Court.   46  Cal.  246.   246. 

4.  Dlaposltlon  of  lines. — Fines  and  for- 
feitures collected  by  Justices  and  other 
'..>'ncers   must   be   paid   over  as   provided   in 
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above  section,  and  an  action  lies  on  be- 
half of  county  to  recover  same  If  not  so 
paid. — ^Los  Ang:ele8  County  v.  Los  AngeleB, 
66  Cal.  476,  478,  4  Pac.   463. 

6.  Same— Fines  collected  br  police- J ndve 
for  violations  of  state  law  should  be  dis- 
posed of  according  to  above  section,  and 
can  not  be  recoveced  back  from  county  by 


city.  Dispoaitlcn  of  fines  for  misdemeanors 
punished  by  virtue  of  state  law,  and  not 
of  municipal  ordinance,  is  not  ''municipal 
affair,"  under  special  charter  which  says 
nothing  about  fines,  and  leaves  their  dis- 
position to  be  resrulated  by  this  code.— • 
City  of  MarysviUe  v.  County  of  Tuba,  1 
CaL   App.   628,   681.    82  Pac.   975. 


§  1468.    DEFENDANT  MAY  BE  ADIOITTED  TO  BAIL.    The  defendant, 

at  any  time  after  his  arrest,  and  before  convietion,  may  be  admitted  to  bail. 

The  provisions  of  this  code  relative  to  bail  are  applicable  to  bail  in  justices' 

or  police  courts. 

Hiatory:     Enacted  February  14,   1872»  founded  on   S  640  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  283. 

Aa  to  qnestlons  of  baU,  see,  ante,   98  822,  1268  and  notaa. 


§1469.  SUBPCENAS.  The  justice  or  judge  of  either  of  the  courts  men- 
tioned in  this  chapter  may  issue  subpoenas  for  witnesses,  as  provided  in 
section  thirteen  hundred  and  twenty-six,  and  punish  disobedience  thereof, 
as  provided  in  section  thirteen  hundred  and  thirty-one. 

Hiatory:     Enacted  February  14,  1872. 

Am  to  eompelllBK  attendance  of  wttnessea,    see    Kerr'a    Cyc.    Code   Civ.    Proc.    (2d   ad.), 
9  2064  and  note. 

§1460.  ENTITLING  AFFIDAVITS.  The  provisions  of  section  fourteen 
hundred  and  one,  in  respect  to  entitling  affidavits,  are  applicable  to  pro- 
ceedings in  the  courts  mentioned  in  this  chapter. 

History:     Enacted  February  14,  1872. 

§1481.    "POLICE  COURTS"  DEFINED.     The  term  ''police  courts,''  as 

used  in  this  and  the  succeeding  chapter,  includes  police  judges'  courts,  police 

courts,  and  all  courts  held  by  mayors  or  recorders  in  incorporated  cities  or 

towns. 

History:     Enacted  February  14,  1872. 


MAYORS  AND  RECORDERS  AS  POLICE 

JUDGES. 

1.  Constitutionality   of  section. 

2, 3.  Who  may  act. 

1.     Conatltatlonallty     of     aectlos.  —  Act 

making  mayor  of  the  city  ex  officio  justice 
of  the  peace  is  constitutional. — ^In  re  Guer- 
rero, 69  Cal.  88,  100,  10  Pac.  261. 
a.    Who  may  act. — Whera  mayor  of  city 


is,  under  Its  charter,  ex  officio  police  jus- 
tice, and  authorized  to  hold  police  court 
for  city,  he  is  included  in  term  "police 
courts,"  as  provided  by  above  section. — In 
re  Carrlllo,  66  Cal.  8,  6,  4  Pac.  695. 

8.  Recorder  of  city  of  fifth  class  may 
act  as  and  is  Justice  of  peace  as  to  aome 
matters. — Prince  v.  Fresno,  88  CaL  407,  410, 
26  Pac.  606.  See  Ex  parte  Baxter,  8  Cal. 
716,  86  Pac.  998.  1000. 
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CHAPTER  DL 


APPEALS  TO  SUPEBIOB  COURTS. 

1 1466.  Appeals,  when  allowed.  1 1469.  If  new  trial  gzanted,  in  what  eonrt 
§  1467.  Appeals,  how  taken,  heard,  and  deter-  held. 

mined.  1 1470.    Proeeedings,  if  appeal  ia   dismissed 
1 1468.  Statement  on  appeals.  or  judgment  affirmed. 

§  1466.    APPEALS,  WHEN  ALLOWED.    Either  party  may  appeal  to  the 

superior  court  of  the  county  from  a  judgment  of  a  justices*  or  police  court, 

in  like  cases  and  for  like  cause  as  appeals  may  be  taken  to  the  supreme  court. 

History:  Enacted  February  14,  1872,  founded  on  §  481  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  265;  amended  April  12,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  34. 


JUSTICES'   COURT— APPEAL. 
X,  2.  Appeal  operates  as  a  supersedeas,  when. 
8.  Same — ^Effect  of  appeal. 

4.  Construction  of  section. 

5.  Bight  of  appeal  in  case  of  yagraney. 

A»  tm  emmem  la  wkick  as  appeal  mar  ba 
taken  ¥j  people,  see,  ante,  9  1238  and  note. 

A*  ta  eaae*  la  wkIck  appeal  nuiy  be  taken 
hy  defeadaat^  see,  .ante,   S  1237  and  note. 


1.  Appeal  operates 
when. — By  appeal  to  superior  court  from 
juderment  of  Justice  of  peace,  enforcement 
of  juderment  appealed  from  Is  stayed  until 
after  determination  of  appeal.  Where  no 
undertaking  on  appeal  is  required,  appeal 
Itself  operates  as  supersedeas. — Spears  v. 
County  of  Modoo,  101  Cal.  SOt»  804,  86  Pac. 
869. 

2.  Appeal  from  Judsrment  of  Justice's 
court  to  superior  court  has  operation  and 
effect  of  suspending  Judgement  of  lower 
court  for  all  purposes. — People  v.  Tread- 
weU,    66   Cal.    400,   401,   6   Pac.    686. 

8.  Same— Efleet  of  appeal.-«The  flllngr  of 
a  notice  of  appeal  from  a  Judgement  of  the 
Justice's  court  and  furnishing:  the  required 
ball  In  the  amount  fixed  by  the  Justice, 
after  conviction  on  a  misdemeanor  charge, 


ousts  the  Justice  of  Jurisdiction  to  proceed 
further,  and  removes  the  cause  to  the 
superior  court,  notwithstanding:  the  appel- 
lant does  not  prepare  his  statement  on 
appeal  within  the  time  prescribed  by  law; 
and  the  Justice  has  no  power,  until  the 
superior  court  dismisses  the  appeal,  to 
issue  an  order  attempting:  to  release  the 
ball  and  commit  the  defendant  to  the  cus- 
tody of  the  sheriff. — Howell,  In  re,  29  Cal. 
App.   668,   167  Pac.  663. 

4.  ConntraetloB  of  aectlon. — The  provi- 
sions of  section  1466  of  the  Penal  Code, 
that  the  parties  may  appeal  from  Justices' 
Judgements  "in  like  cases  and  for  like  cause 
as  appeals  may  be  taken  to  the  supreme 
court,"  does  not  make  applicable  all  of  the 
provisions  respecting:  the  preparation  of  the 
record  to  be  used  on  appeal  as  the  same 
are  outlined  in  title  IX  of  said  code. — 
Howell,  In  re,  29  Cal.  App.  668.  167  Pac.  663. 

5.  Rfgrkt  of  appeal  In  case  of  vaKraney. 

— Justice's  court  has  Jurisdiction  of  charg:e 
of  vag:rancy,  and  any  error  as  to  its  mode 
of  procedure  will  not  be  arrested  or  cor- 
rected by  writ  of  prohibition,  as  defendant 
has  plain,  speedy,  and  adequate  remedy 
at  law  by  appeal  to  superior  court. — Powel- 
son  y.  liockwood,  82  Cal.  61S,  616,  28  Pac. 
143. 


§  1467.    APPEALS,  HOW  TAKEN,  HEARD,  AND  DETERMINED.    The 

appeal  may  be  taken,  heard  and  determined  as  provided  in  title  nine,  part  two 

of  this  code,  except  that  such  appeal  must  be  taken  within  fifteen  days  after 

the  judgment  is  rendered  or  within  ten  days  after  the  order  is  made  from 

which  the  appeal  is  taken. 

History:  Enacted  February  14,  1872,  founded  on  §  482  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  265;  March  18,  1907,  Stats,  and  Amdts. 
1907,  p.  560,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  541. 


1.  ComatmetloB  of  aeetloiiir — ^Above  sec- 
tion provides  that  "the  appeal  is  taken, 
heard,  and  determined  as  provided  in  title 
nine,  part  two  of  this  code.*'  Said  title 
nine  contains  full  method  of  procedure  on 
appeals  In  criminal  cases  from  superior 
court    to    supreme    court,    and    anionic     its 


provisions  will  be  found  ample  means  for 
disposition  of  an  appeal  of  any  character 
taken  to  superior  court  from  court  of  Jus- 
tice of  peace. — Brown  v.  Superior  Court,  72 
Cal.   14,   16,   13  Pac.  70. 

An  to  appeal,  how  taken,  see,  ante,  S  1240 
and  note. 
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§  1488.  STATEMENT  ON  APPEALS.  The  appeal  to  the  superior  ccturt 
from  the  judgment  of  a  justice's  or  police  court  is  heard  upon  a  statement 
of  the  case  settled  by  the  justice  or  police  judge,  embodying  such  rulings 
of  the  court  as  are  excepted  to,  which  statement  must  be  filed  with  and  settled 
by  the  court  within  ten  days  after  filing  notice  of  appeal. 

History:     Enacted  February  14,  1872;  amended  April  12,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  35. 


STATEMENT   ON  APPEALS. 

1.  Construction  of  section. 

2.  Judgment-roll — Statement  on  appeal  from 

inferior  courts. 

3.  Necessity  of  statement. 

1.  ConntractloB  of  seetlon. — This  section 
Is  complete  and  exclusive  in  Its  relation 
to  appeals  from  Justices'  and  police  courts. 
— Matter  of  Application  of  Howell,  29  Cal. 
App.    668,    157   Pac.   563. 

a.  Jvds^ment-roll  —  Statement  on  aypeal 
from  Inferior  eovrta. — ^The  statement  on 
appeal  from  a  Justice  or  police  court  to  the 


superior  court  In  criminal  cases,  constitutes 
a  part  of  the  Judgrment-roU  or  record  of 
the  case  in  the  superior  court  where  a  new 
trial  is  denied. — Ex  parte  Oottschalk.  — 
Cal.  App.  — .  190  Pac.  649. 

S.  Neeenslty  of  atatemeiit* — There  is  no 
necessity  for  statement  where  record  dis- 
closes error  relied  on  by  appellant;  but 
where  such  error  does  not  appear  upon  face 
of  Judarment-roll,  statement  is  made  neces- 
sary, because  error  can  in  no  other  way. 
except  by  trial  de  novo,  be  brougrht  to 
notice  of  appellate  court. — People  v.  Ma- 
fiTUire,   26  CaL   635,   640. 


§1489.    IP  NEW  TRIAL  QRANTED,  IN  WHAT  COURT  HELD.    If  a  new 

trial  is  granted  upon  appeal,  it  must  be  had  in  the  superior  court. 

History:     Enacted  February  14,  1872;  amended  April  12,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt),  p.  35. 


NEW  TRIAL. 

1.  Necessity  of  trial  de  novo. 

2.  Same — An  appeal  from  justice's  court  to 

superior  court. 

3.  New  trial  must  be  in  superior  court. 

4.  Relation     between     justice's     couft     and 

superior  court. 

5.  When  case  should  be  remanded. 

TkAt  Jndirinent  maiit  be  iriven  witkoat 
r^gwLTd  to  techsleal  errors,  see,  ante,  S  1258 
and  note. 

1.  Neeewiltr  of  trial  de  mora, — On  ap- 
peal from  Justice's  court  there  must  be  trial 
de  novo. — People  v.  Maguire,  26  Cal.  635, 
641. 

2.  Same— An  appeal  from  Jniitlce'ii  eonrt 
to  Nuperlor  coart  can  only  be  heard  by  and 
througrh  trial  de  novo  In  appellate  court. 
— People  V.  Maguire,    26   Cal.   635,   641. 

3.  Neur  trial  mast  be  In   superior  court. 

— When  defendant  has  been  convicted  in 
Justice's  court,  he  has  rigrht  to  appeal  from 
Judgrment  to  superior  court  of  county,  and 
if  new  trial  is  granted,  it  must  be  had  in 
such  last-named  court. — Taylor  v.  Reyn- 
olds.   92    Cal.    573,    574,    28    Pac.    688. 

4.  Relation  between  Jnatlee**  court  and 
•nperlor  court. — Relation  between  Justice's 
court  and  superior  court  is  almost  similar 
to  that  existingr  between  superior  court  and 


supreme  court  There  is  one  marked  differ- 
ence, however,  which  is,  that.  when,  on 
appeal  from  Justice's  court,  new  trial  Is 
grranted.  It  must  be  had  in  superior  court. 
New  trial  in  criminal  case  is  re-examina- 
tion of  issue  "before  another  Jury,  after 
verdict  has  been  given"  (see,  ante,  8  1179). 
Clearly,  therefore,  there  can  not  be  trial 
In  superior  court,  before  Jury,  upon  issues 
of  fact  raised  by  plea  of  not  grullty.  before 
there  has  been  such  trial  in  lower  court. 
To  hold  otherwise  would  be  to  convert 
superior  court  into  court  of  orig:inal  Juris- 
diction in  such  cases,  and  to  deprive  de- 
fendant of  his  rigrht  to  be  first  tried  in 
court  to  which  law  assigrns  his  case,  and 
of  his  right  afterwards  to  appeal  to  proper 
appellate  court. — Brown  v.  Superior  Court. 
72  Cal.  14,  15,  13  Pac.  70. 

5.     Wben    ca»e    ^bould    be    remanded. — ^In 

prosecution  before  Justice  of  peace  for  mis- 
demeanor, where  defendant  pleads  not 
grullty,  after  his  demurrer  is  overruled,  and 
court  subsequently  sets  aside  order  over- 
ruling: demurrer,  and  enters  one  sustaining: 
it,  and  prosecution  appeals,  and  superior 
court  reverses  order  sustaining:  demurrer, 
latter  court  has  no  Jurisdiction  to  proceed 
with  trial  of  case,  but  should  remand  it  to 
Justice's  court  with  instructions  to  over- 
rule demurrer. — Brown  v.  Superior  Court, 
72  Cal.  14,  15,  16.  IS  Pac.  70. 
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§1470.  PROCEEDINGS,  IF  APPEAL  IS  DISIOISSED  OB  JUDGMENT 
AFFIRMED.  If  the  appeal  is  dismissed  or  the  judgment  affirmed,  a  copy 
of  the  ordet  of  dismissal  or  judgment  of  affirmance  must  be  remitted  to 
the  court  below,  which  may  proceed  to  enforce  its  sentence. 

History:     Enacted  February  14,  1872,  founded  on  S  4  Act  April  22, 
1858,  p.  218. 


PBEMATURE   APPEAL. 

1.  A  premature  appeal — ^Dismissed  for  want 

of  jurisdiction. 

2.  Ab  to  time  of  appeal — Same  as  in  civil 

eases. 

8.  Effect    of   appeal   by   defendant — Arreets 
proceedings. 

4.  Same — Proceedings  for  disbarment  of  at- 
torney. 


As  to  dlamlaslsir  «>  appeal  for  trresv- 
larity,  see,  ante,   S9  1248,  1249  and  notes. 

Jadflnnent  of  appellmte  coart,  homr  en- 
tered and  remitted. — See,  ante,  9  1264  and 
note. 


Jarladletion    eeaaea    after    Jadvateat 
Bftltted. — See,  ante,  8  1265  and  note. 

1.  A  premature  appeal  — •  Dliimf mied  for 
vi'ant  of  Jarladlction* — ^An  appeal  taken  from 
a  case  In  a  Justices*  court,  from  the  Judge- 
ment rendered,  to  the  superior  court,  will 
be  dismissed  where  It  has  been  premature- 
ly taken,  for  the  reason  that  the  superior 
court  acquires  no  Jurisdiction  thereby  of 
the  cause.  This  is  the  rule  alike  In  civil 
and  criminal  cause. — See  June  v.  Superior 
Court,  16  Cal.  App.  126,  129,  116  Pac.  298, 
distlneruishlngr  Montgomery  v.  Superior 
Court,  68  Cal.  407,  9  Pac.  720,  approved  in 
Thomson  v.  Superior  Court,  161  Cal.  829, 
332,  119  Paa  98,  and  followed  in  Shrlver  v. 
Superior  Court,  —  Cal.  App.  — ,  192  Pac. 
124,  127. 

2,  A«  to  time  to  appeal— Same  a«  In  cItII 
eaiMea.^ — ^No  special  provisions  are  made  as 


to  the  time  of  appeal  from  a  Judg-ment  in 
a  Justices'  court  in  criminal  causes,  fur- 
ther than  the  regulations  as  to  appeal  In 
criminal  causes  to  .  the  supreme  court  as 
provided  In  sections  1236  et  seq.,  and  In 
section  1647,  supra.  An  appeal  can  not  be 
taken,  then,  except  in  the  manner  regulated 
by  the  Code  of  Civil  Procedure  and  after 
Judgment  has  been  entered  on  the  verdict 
of  a  Jury,  where  a  Jury  trial  is  had,  or 
upon  the  findings  of  the  Justice;  an  appeal 
taken  before  such  entry  will  be  premature, 
and  must,  be  dismissed  for  want  of  Juris- 
diction in  the  superior  court,  as  noted  in 
the  foregoing  paragraph. — See  authorities 
cited  to  last  paragraph. 

8.  Effect  of  appeal  by  def eadant  ^  Ar- 
reiita  proceedings  under  the  Judgment  ap- 
pealed from;  nullifies  It,  unless  afilrmed  by 
the  appellate  court,  or  on  retrial  by  the 
superior  court  (see  S 1246).  This  has  al- 
ways been  the  rule  in  this  state,  in  civil 
and  criminal  cases  alike. — See  Knowls  v. 
Inches,  12  Cal.  213;  Woodbury  v.  Bowman, 
13  Cal.  635;  People  v.  Frisble,  26  Cal.  136; 
People  V.  Treadwell,  66  Cal.  400;  Rabin  v. 
Pierce,  10  CaL  App.  784,  108  Pac.  77. 


4.  Same-»Proceedlngs  for  disbarment  of 
attorney. — Where  attorney  is  convicted  of 
embezzlement  in  Justice's  court,  appeal 
from  Judgment  operates  as  suspension  of 
such  Judgment.  Hence  proceedings  taken 
for  such  attorney's  disbarment,  based  upon 
Judgment,  and  instituted  pending  such  ap- 
peal, should  be  dismissed  as  premature.— 
People  V.  Treadwell,  66  CaL  400,  401,  S 
Pac.  686. 
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TITLE  Xn. 

OF  SPECIAL  PEOCEEDINGS  OF  A  CRIMINAL  NATURE. 

Cbapter  I.  Of  the  Writ  of  Habeas  Corpus,  §§  1473-1505. 

IX  Of  Coroners'  Inquests  and  Duties  or  Coroners,  %%  1510-1520. 

III.  Of  Search-warrants,  §U523-1542. 

IV.  Proceedings  Against  Fugitives  from  Justice,  §§  1547-1558. 

y.  Miscellaneous   Provisions  Bsspectinq   Special  Proceedings  of  ▲  Criminal 
Nature,  H  1562-1564. 


CHAPTER  L 


OF  THE  WRIT  OF  HABEAS  CORPUS. 

[The  followinjr  chapter  is  based  upon  the  Habeas  Corpus  Act  of  1850,  and  acts  amendatorj 
thereof.    See  Stats.  1850,  p.  334;  1850,  p.  268    1859,  p.  15;  1863,  p.  334.] 


§  1473.  Who  may  prosecute  writ. 

I  1474.  Application  for,  how  made. 

§  1475.  Writ,  how  issued.  Proceedings 
thereon. 

§  1476.  Writ  of  habeas  corpus  to  issue  with- 
out delay.  Admitted  to  bail  pend- 
ing determination. 

i  1477.  Writ,  what  to  contain. 

i  1478.  How  served. 

S  1479.  Proceedings  upon  disobedience  to  the 
writ. 

§  1480.  Return,  what  to  contain. 

§  1481.  Body  must  be  produced,  when. 

S  1482.  When  hearing  may  proceed  without 
production  of  the  body. 

§  1483.  Hearing  on  return. 

§  1484.  Proceedings  on  the  hearing. 

S  1485.  When  court  may  discharge  the  party. 

f  1486.  When  to  remand  party. 

§  1487.  Grounds  of  discharge  in  certain  cases. 

§  14SS.  Not  to  be  discharged  for  defect  of 
form  in  warrant. 

§  1489.  Court  may  examine  witnesses  and  dis- 
charge, hold  to  bail,  or  recommit. 

1 1490.  Writ  for  purpose  of  bail. 


S  1491.  Judge  may  take  bail. 

§  1492.  Judge,  when  to  remand. 

S  1493.  Person  in  illegal,  may  be  committed 
to  legal,  custody. 

S  1494.  Disposition  of  party,  pending  proceed- 
ings on  return. 

i  1495.  Defect  of  form  in  the  writ  immaterial, 
when. 

1 1496.  Imprisonment  after  discharge,  in  what 
cases  permitted. 

S  1497.  Warrant  may  issue  instead  of  writ,  in 
certain  cases. 

S  1498.  Warrant  may  include  person  charged 
with  illegal  detention. 

§  1499.  Warrant,  how  executed. 

i  1500.  Return  and  hearing  on. 

i  1501.  Party  may  be  discharged  or  re- 
manded. 

i  1502.  Writ  and  process  may  issue  and  be 
served  at  any  time. 

1 1503.  By  whom  issued  and  when  returnable. 

1 1504.  Where  returnable. 

1 1505.  Damages,  by  whom  recovered,  for  fail- 

ure to  issue  or  obey  the  writ. 


§  1473.  WHO  MAY  PROSEOUTE  WRIT.  Every  person  unlawfully  im- 
prisoned or  restrained  of  his  liberty,  under  any  pretense  whatever,  may 
prosecute  a  writ  of  habeas  corpus,  to  inquire  into  the  cause  of  such  imprison- 
ment or  restraint. 

History:     Enacted  February   14,   1872;    amended  March  80,   18749 
Code  Amdts.  1873-4,  p.  464. 


WRIT   OF   HABEAS   CORPUS. 

1.  Application    for   writ — By   inmate    of 

hospital   for  insane 

2.  Same — Same — ^Right  to  prosecute  writ. 

3.  Same — Bj  state  prison  convict. 
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4-  8.  As  to  generally. 

9.  Commitment    of   minor  —  Absenoe    of 
jurisdiction. 

10.  Demand  for  writ — By  any  one  illegally 

detained. 

11.  Same — Petitioner  must  be  in  custody. 
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''cause" 


mean 


12, 13.  Same — Same — Constructive  custody. 

14.  Same — Surrender  to  officer  for  purpose 

of  suing  out  writ. 

15.  Same — Custodian  of  child. 

16, 17.  Habeas    corpus  —  Proper   remedy    for 
every  unlawful  imprisonment. 

18.  History  of  writ. 

19;  Same — ^First  use  of  writ. 

20.  Same — Statutes  confirming  and  regu- 

lating writ. 

21.  Jurisdiction — Considerable  liberty   ex* 

ercised. 

22.  Nature  of  remedy. 

23.  Same — Is  a  civil  action. 

24.  Object  of  writ. 

25.  Practice  on  application  for  writ. 

26.  Same — ^Discharge,  or  admitting  to  bail. 

27.  Proceeding    for    habeas    corpus    is    a 

''suit.'^ 

28.  Same— ''Suit"    and 

same  thing. 

29.  Purposes  for  which  writ  can  not  be 

used — Appeal  or  writ  of  error. 

80.  Same — Considering  regularity  of  order 

holding  to  answer. 

81.  Same — Correction  of  error  in  denying 

jury  trial. 

82.  Same — Correction    of   rulings   subject 

to  review. 

83.  Same — Objection  that  defendant  was 

not  examined  or  held  to  answer. 

84.  Same — Omission    of    name    of    party 

held  to  answer. 

85.  Same — ^Beview  of  mere  errors. 

86.  Same — To    correct    error    in    denying 

change  of  venue. 

87.  Same — To  correct  error  in  misapplica- 

tion of  law. 

38,39.  Same — To  retry  issues  of  fact. 

40, 41.  Same — To  test  sufilciency  of  evidence. 

42.  Suspension    of    privilege    of    writ    of 

habeas   corpus — Effect    of,   on    writ 
and  proceedings. 

43.  Same  —  Essential     to     public     safety, 

when. 

44.  Same — Executive  is  authorized  to  ar- 

rest and  detain,  when. 

45.  Same — Has  what  effect  as  to  arrested 

person. 

46.  Same — ^President  may  authorize,  when. 

47.  Same — ^Restriction  upon. 

48.  Same — ^Rights  of  suspected  person  ar- 

rested. 

49.  Same — Trial  after  denial  of  writ. 

50.  Same — Trial  and  punishment  by  mili- 

tary commission. 

51.  TTse  of  writ. 

52.  Same — Instances  of  use. 
P.  C— 95 


1.  AppIlcatloH  for  mrrlt  — by  Immate  of 
honpltal  for  Insane. — An  inmate  of  hospital 
for  insane,  who  seeks  writ  of  habeas  corpus 
proceedingr,  has  rlgrht  to  petition  for  writ 
In  his  own  behalf,  and  his  application 
should  be  heard,  same  as  if  an  application 
had  been  made  in  his  behalf  by  friend  or 
relative. — ^Matter  of  Everett,  138  Cal.  490. 
491,  71  Pac.  566. 

As  to  habens  corpus  proceedings  la  case 
of  insane  persons,  see,  ante,  {  1368  and  note. 

a.     Same— Same— RIffht  to  prosecute  writ. 

—A  prisoner,  who  has  been  duly  committed 
to  hospital  for  Insane,  by  superior  court, 
has  rlgrht  to  prosecute  writ  of  habeas 
corpus  In  superior  court  of  county  in  which 
hospital  is  located,  to  have  it  determined 
whether  he  has  recovered  his  sanity,  so 
that  he  may  be  discharged  from  hospital 
and  be  redelivered  to  sheriff  of  county 
from  which  he  was  committed.  Question 
of  such  recovery  Is  Jurisdlcttbnal.^-Oard- 
ner  v.  Jones,  126  Cal.  614,  618,  619,  59  Pac. 
126. 

S.     Same  — By     state     prison     convicts— 

State  prison  convict  is  entitled  to  hearing 
under  writ  of  habeas  corpus,  where  allega- 
tions of  his  petition  are  to  effect  that  board 
of  state  prison  directors  has  acted  Illegally 
and  in  excess  of  Its  jurisdiction  In  depriv- 
ing* petitioner  of  portion  of  his  credits 
without  preferment  of  charge,  without  no- 
tice to  him,  and  without  proof  taken. — In 
re  Knowlton,  136  Cal.  107,  109,  68  Pac.  480. 

4.  As  to  generally. — Where  an  order 
committing  an  allegged  delinquent  minor 
had  been  vacated,  the  legality  of  the  cus- 
tody of  the  minor  ceases  to  be  in  issue 
under  a  writ  of  habeas  corpus  Issued  to 
determine  the  question,  and  the  writ  will 
therefore  be  discharged. — In  re  People  ex 
rel.  McKeon,  168  Cal.  806,  142  Pac.   1081. 

5.  Habeas  corpus  will  not  He  to  inquire 
into  the  question  whether  the  complainant 
had  actual  knowledge  of  the  matters  as  to 
which  he  swore  positively  in  the  complaint. 
Ex  parte  Vaughn,  49  Cal.  Dec.  308,  147 
Pac.  124. 

6.  An  indictment  charging  the  crime  of 
perjury,  committed  in  giving  false  answers 
to  questions  before  the  grand  Jury  while 
investigating  the  subject  of  "prostitution 
in  the  city  of  Bakersfield,"  is  not  subject 
to  attack  on  habeas  corpus  on  the  ground 
that  the  subject  was  one  which  the  grand 
jury  had  no  power  to  investigate;  it  should 
be  attacked  by  demurrer. — Ex  parte  Clif- 
ton,  26  Cal.   App.   334,    146   Pac.   1064. 

7.  Where  an  indictment  purports  or  at- 
tempts to  state  an  offense  of  a  kind  of 
which  the  court  assuming  to  proceed  has 
jurisdiction,  the  question  whether  the  facts 
charged  are  sufflclent  to  constitute  an  of- 
fense of  that  kind  will  not  be  examined 
into  on  habeas  corpus. — ^Ex  parte  Clifton, 
26  Cal.  App.  334,  146  Pac.  1064. 

8.  Where  in  a  prosecution  for  the  of- 
fense   of    failing    to    provide    for   a   minor 


1005 


il47S 


HABIfiAS  CORPUS — ^DEMAND  FOR  IHTRIT. 


[Pt.  II. 


child  the  common  necessaries  of  life,  the 
defendant  appears,  and  Is  thereby  siven 
opportunity  to  present  certain  objections 
to  the  judgment  of  conviction,  he  has  his 
remedy  by  appeal,  If  overruled,  and  can  not 
raise  them  by  habeas  corpus. — Ex  parte 
Meads,  26  Cal.  App.  631,  147  Pac.  985. 

0.  Commitment  of  minor  —  Absence  of 
Jnrliidlctlon. — Where  a  petition,  praying 
that  a  minor  be  taken  into  custody  as  a 
dependent  child,  fails  to  state  any  of  the 
facts  required  t>y  statute  to  constitute  the 
child  a  dependent,  an  order  of  the  Juvenile 
court  committing  him  to  the  custody  of  the 
probation  officer  is  without  Jurisdiction  and 
the  child  will  be  released  on  habeas  corpus. 
— Ex  parte  Burner,  28  Cal.  App.  687,  189 
Pac.  90. 

lOk  Demand  for  writ— By  any  one  llle- 
orally  detained. — Writ  of  habeas  corpus  may 
be  demanded  as  right  by  any  one  who 
deems  himself  illegally  detained  in  cus- 
tody.— Ex  parte  McLaughlin,  41  Cal.  211, 
220,  10  Am.  Rep.   878. 

11.  Same— Petitioner  mvst  be  In  custody* 

before  he  can  secure  relief  by  habeas  cor- 
pus. (In  re  Dykes,  13  Okla.  339,  74  Pac. 
506.)  Such  as  determination  by  an  officer 
under  writ  in  a  legal  proceeding,  or  in  the 
army  (Ex  parte  Reaves,  121  Fed.  248; 
Thomas  v.  Winnie,  122  Fed.  896),  except  in 
those  cases  where  the  person,  though  a 
minor,  is  held  to  answer  on  a  charge  of 
desertion  (United  States  v.  Reaves,  126  Fed. 
127),  or  on  a  charge  of  an  offense  com- 
mitted before  the  enlistment  was  rescinded 
by  parent  (In  re  Scott,  144  Fed.  79);  in  a 
chain-gang  in  private  corporation  (Sim- 
mons V.  Georgia,  I.  &  C.  Co.,  117  Ga.  305, 
43  S.  E.  780);  in  an  insane  asylum,  not 
being  Insane  (In  re  Everett.  138  Cal.  490, 
71  Pac.  566;  In  re  Clary,  149  Cal.  732,  87 
Pac.  580;  In  re  Lee  (N.  J.)  56  Atl.  107);  and 
the  like. 

12.  Same— Same— Constructive       custody 

Is  sufflclent  to  confer  right.  Thus  one  un- 
der arrest  by  sheriff  may  maintain  writ, 
although  allowed  the  freedom  of  the  city. 
— Ex  parte  Foster,  44  Tex.  Cr.  Rep.  428, 
71  S.  W.  593. 

13.  But  one  who  has  been  released  on 
ball  Is  not  constructively  In  "custody," 
and  can  not  maintain  habeas  corpus. — In  re 
Dykes,  13  Okla.  389,  74  Pac.  506;  Ex  parte 
Walton,   45  Tex.   Cr.  Rep.   74,   74  S.  W.  314. 

Compare  I  Castello  v.  Palmer,  20  App. 
D.   C.   210. 


14.  Same— Surrender  to  officer  for  pnr^ 
pose  of  saing  out  writ  of  habeas  corpus  is 
insumcient. — In  re  Gow,  139  Cal.  242,  73 
Pac.  145,  followed  in  Ex  parte  Schmitz,  150 
Cal.  663,  89  Pac.  438;  In  re  Dill  (Kan. 
Sept.  8,  1886),  11  Pac.  672;  Commonwealth 
V.  Green,  185  Pa.  St.  641,  40  Atl.  96. 

15.  Same-i-Cnstodlan  of  cl&lld  may  main- 
tain habeas  corpus  against  one  claiming 
right  to  possession  of  the  child. — Lamar  v. 
Harris.   117   Ga.   993,   44  S.  E.   866. 


16.  Habenn  corpus  ^  Proper  remedy  for 
every  unlawful  Imprisonment,  both  in  civil 
and  criminal  causes;  but  imprisonment  is 
not  unlawful  In  sense  of  this  rule,  merely 
because  process  of  order  under  which 
party  is  held  has  been  irregularly  issued, 
or  is  erroneous. — Ex  parte  McCu Hough,  35 
Cal.  97,  100. 

17.  Writ  of  habeas  corpus  is  proper 
remedy  for  every  unlawful  imprisonment. 
— Ex  parte  McGuire,  135  Cal.  339,  341,  87 
Am.  St.  Rep.  105,  67  Pac.  327. 

18.  History  of  writ. — The  writ  of  habeas 
corpus  Is  of  undoubted  Roman  origin,  as 
is  also  the  right  of  trial  by  Jury,  and  was 
probably  Introduced  into  England  about 
the  time  of  the  invasion  by  Caesar. — Seo 
United  States  v.  Williamson,  28  Fed.  Cas. 
686;  4  Am.  la,  Reg.  6;  6  Pa.  L.  J.  Rep.  377. 

11^.     Same  — First    use    of    the    writ    was 

simply  to  relieve  one  subject  from  restraint 
by  another  subject,  but  in  the  reign  of 
Henry  VII,  its  scope  was  enlarged  to  a 
remedy  between  subject  and  crown.  Abuses 
of  and  evasions  of  the  writ  were  allowed 
to  creep  in,  which  seriously  impaired  its 
usefulness,  and  appropriate  relief,  as  be- 
tween subject  and  crown,  under  the  writ, 
was  not  guaranteed  and  secured  until  the 
passage  of  the  famous  Habeas  Corpus  Act 
(31  Car.  II.,  c.  ii,  1680),  confirming  it  as  a 
constitutional  writ. — See  Amos  Eng.  Const. 
184;  Cobbett's  Pari.  Hist.  Eng.  375;  Crabb's 
Hist.  Eng.  L.  626;  8  Hallam's  Const.  Hist. 
Eng.  19. 


ao.  Same— statutes  oonflrmlnir  and  remi- 
latlniT  tlte  writ  were  from  time  to  time  en- 
acted, until  It  was  finally  erected  into  the 
great  "writ  of  liberty"  inherited  by  this 
country  as  a  legacy  from  England.  In  this 
state  the  writ  is  the  common-law  writ,  and 
is  a  constitutional  guaranty  which  can  not 
be  in  any  way  abridged  or  impaired  by  the 
legislature,  which  may  merely  regulate  the 
procedure  in  the  hearing  and  determina- 
tion of  the  petition  for  the  writ. — See  Ex 
parte  Grossmann,  San  Francisco  Recorder, 
Oct.  14,  1907. 

See,  post,  9  1476  and  note. 

21.  Jurisdiction  — •  Considerable  liberty 
exercised  in  deciding  what  are  Jurisdic- 
tional questions  warranting  granting  re- 
lief under  the  writ. — See  In  re  Lapique 
139  Cal.  204,  72  Pac.  995;  People  v.  Bar- 
rett, 203  111.  99.  67  N.  E.  742;  In  re  Jar- 
vis,  66  Kan.  329,  71  Pac.  576;  Ex  parte 
Gfeller  (Mo.),  77  S.  W.  562;  Keller  v.  Davis. 
69  Neb.  494,  95  N.  W.  1028;  People  v.  Gill. 
85  App.  Div.  (N.  Y.)  192;  Commonwealth 
ex  rel.  Wadsworth  v.  Shortall.  206  Pa.  St. 
165,  55  Atl.  952;  Ex  parte  Foster,  44  Tex. 
Cr.  Rep.  423,  71  S.  W.  593;  Ex  parte  Stone 
(Tex.  Cr.  App.),  72  S.  W.  1000;  Ex  parte 
Lewis  (Tex.  Cr.  App.),  78  S.  W.  811;  In  re 
Rogers,  76  Vt.  329,  55  Atl.  661;  Mackey  v. 
Miller,  126  Fed.  161. 

Sa.  Nature  of  remedy. — Habeas  corpus  is 
in  naturs  of  civil  proceeding  (In  re  Greaser 
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[Neb.].  101  N.  W.  286;  Garflnkle  ▼.  Sullivan, 
37  Wash.  650,  80  Pae.  188);  but  is  not  an 
appellate  writ,  and  does  not  lie  to  review 
mere  errors  or  Irrefirularitles. — See  People 
V.  Murphy,  208  111.  493,  67  N.  E.  226;  Palmer 
V.  CoUaday,  18  App.  D.  C.  426;  Keller  v. 
Davis,  69  Neb.  494.  96  N.  W.  1028;  In  re 
Cave,  16  Wash.  213,  66  Pac.  425;  Castner 
V.  Pocahontas  Collieries  Co.,  117  Fed.  184; 
Ex  parte  Hagrserty,  124  Fed.  441;  Ex  parte 
O'Neal,  126  Fed.  967. 

See  pars.  27,  28,  this  note. 

28.  Same— ^Is  m.  civil  action  prosecuted 
by  the  petitioner  to  secure  civil  rlgrhts 
guaranteed  by  the  law;  it  is  not  a  suit 
prosecuted  by  the  people,  and  in  no  sense 
partakes  of  the  nature  of  a  criminal  action. 
— See  WInnovich  v.  Emery,  33  Utah  845, 
93  Pac.  988;  In  re  Foye,  21  Wash.  250, 
67  Pac.  826;  In  re  Baker.  21  Wash.  269, 
57  Pac.  827;  In  re  Sylvester,  21  Wash. 
268,  67  Pac.  829;  Ex  parte  Tom  Tongr,  108 
U.  S.  859,  27  L.  ed.  826,  2  Sup.  Ct.  Rep.  872; 
Kurts  V.  Moffltt.  116  U.  S.  487,  29  Lr.  ed. 
468,  6  Sup.  Ct.  Rep.  148;  Farnsworth  v. 
MonUna,  129  U.  S.  104,  32  L.  ed.  616,  9 
Sup.  Ct.  Rep.  253;  Cross  v.  Burke,  146  U.  S. 
88,  36  L.  ed.  896.  13  Sup.  Ct.  Rep.  24. 

24,  Object  of  wrtt. — Writ  of  habeas  cor- 
pus Is  not  intended  to  review  regularity  of 
proceedings  in  any  case,  but  rather  to  re- 
store to  his  liberty  citizen  who  is  im- 
prisoned without  color  of  law. — In  re  Kow- 
alsky,  73  Cal.  120,  122,  14  Pac.  399. 

as.     Practice  on  application  for  writ. — ^It 

is  general  rule  that  upon  application  to 
bail  or  discharge  upon  habeas  corpus, 
courts  will  look  into  depositions,  and  with- 
out regarding  regularity  or  irregularity  of 
commitment,  will  remand,  discharge,  or 
bail  prisoner  according  to  circumstances 
of  case. — People  v.   Smith,  1   Cal.   9,   14. 

26.  Same  —  Diaciiamrc,  or  admitting  to 
ball. — Even  where  commitment  is  regular, 
court  will,  on  habeas  corpus,  look  into, 
deposition  to  see  if  there  be  sufficient 
ground  laid  to  detain  party  in  custody;  if 
there  be  not.  will  discharge  or  ball  him.^> 
People  V.  Smith,  1  Cal.  9,  14. 

As  to  grounds  of  dlachargc,  see,  post, 
S  1487    and    note. 

As  to  writ  for  purposes  of  bail,  see,  post* 
9  1490  and  note. 

2T.  Proceeding  for  habeas  corpvo  is  a 
"snlt."— When  petition  for  writ  of  habeas 
corpus  is  filed,  and  writ  prayed  for,  it  is 
a  "suit," — the  "suit"  of  party  making  ap- 
plication.—  Ex  parte  Mllligan,  71  U.  S. 
(4  Wall.)   2,  18  U  ed.  281,  293. 

28.  Same— ^*Snit^  and  ^anfie'*  mean  same 
tiling. — Proceeding  for  writ  of  habeas  cor- 
pus is  a  "suit."  It  is  petitioner's  "suit" 
to  recover  his  liberty.  "Suit"  and  "cause," 
as  used  in  section  25  of  Judiciary  Act, 
mean  same  thing. — Ex  parte  Milllgan,  71 
U.  S.    (4  Wall.)    2,  18  L..  ed.  281,  292. 

See  par.  22,  this  note. 


Pnrposeo  for  wklck  nvrlt  can  not  be 
^Appeal  or  writ  of  error. — Writ  of 
habeas  corpus  can  not  be  used  for  pur- 
poses of  appeal  or  writ  of  error.  Its  func-< 
tions,  where  party  who  has  appealed  to  its 
aid  is  in  custody  under  process,  do  not 
extend  beyond  an  inquiry  into  Jurisdiction 
of  court  by  which  it  was  issued,  and  valid- 
ity of  process  upon  its  face.-— Ex  parte 
McCullough,  35  Cal.  97,  101;  Ex  parte  Hart- 
man,  44  Cal.  82,  86;  Ex  parte  Granice.  51 
Cal.  376,  376;  Ex  parte  Cohn.  65  Cal.  19.'). 
196,  197;  Ex  parte  Turner,  75  Cal.  223.  223. 
16  Pac.  898;  Ex  parte  Sternes.  77  Cal.  156. 
161,  11  Am.  St.  Rep.  251,  19  Pac.  275:  Ex 
parte  Long,  114  Cal.  169,  160,  45  Pac.  1057; 
Ex  parte  Noble,  96  Cal.  362.  864,  81  Pac. 
224. 

Habeas  corpus  alone  can  not  be  used  an 
a  writ  of  error. — See  note,  26  Am.  Dec.  40, 
41. 

50.  Same— Considering  regularity  of  or« 
der  holding  to  nnnwer. — Court,  on  habeas 
corpus,  will  not  consider  regularity  of  an 
order  holding  accused  person  to  answer  on 
criminal  charge;  neither  will  it  consider 
whether  such  order  was  erroneous,  or 
whether  it  was  irregularly  entered. — Kx 
parte  Granice,  51  Cal.  875,  376. 

51.  Same— -Correction  of  error  In  deny- 
ing Jury  trial. — Fact  that  Jury  trial  was 
denied  defendant  in  misdemeanor  case  for 
violation  of  ordinance  Is  mere  error,  which 
can  not  be  reached  by  writ  of  habeas  cor- 
pus.— Ex  parte  Miller,  82  Cal.  464,  455,  22 
Pac.  1113. 

52.  Same  —  Correction  of  rulings  sub- 
ject to  review. — ^Habeas  corpus  Is  not 
proper  remedy  to  correct  error  in  rulings 
upon  motions  which  are  subject  to  review. 
— Ex  parte  Walpole,  85  Cal.  362,  363,  24 
Pac.  657. 

SS.  Same— Objection  that  defendant  was 
not  examined  or  keld  to  answer. — It  is  too 

late,  after  conviction,  to  raise  objection  in 
proceeding  on  habeas  corpus  that  defend- 
ant was  not  examined  or  held  to  answer 
by  magistrate  before  information  was  filed. 
Such  objection  should  have  been  taken  by 
motion  to  set  aside  information  before  trial. 
— ^Ex  parte  McConnell,  88  CaL  668,  23  Pac. 
1119. 

54.  Same  ^  Omisalon  of  name  of  party 
keld  to  answer. — Omission  of  name  of 
party  who  has  been  held  to  answer  on 
charge  of  murder  is  not  defect  cognizable 
on  habeas  corpus  proceedings. — Ex  parte 
Bull,  42  Cal.  196.  199. 

55.  Same— Review  of  mere  errors. — ^Mere 
errors  can  not  be  reviewed  on  habeas  cor- 
pus. Remedy  is  by  motion  or  appeal. — Ex 
parte  Hartman.  44  Cal.  32,  84,  85;  Ex  parte 
Max,  44  Cal.  579,  581;  Ex  parte  Walpole,  85 
Cal.  362,  364,  24  Pac.  657;  Ex  parte  Long, 
114  Cal.  159,  160,  46  Pac.  1057. 

56.  Same — To  correct  error  in  denying 
change  of  Tenuc. — Filing  of  affidavit  by  de- 
fendant in  Justice's  court,  that  he  had  rea- 
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son  to  believe,  and  did  believe,  that  he 
could  not  have  fair  and  impartial  trial 
before  such  justice,  by  reason  of  his  preju- 
dice and  bias,  does  not  oust  jurisdiction  of 
such  justice  of  peace;  and  if  defendant, 
after  refusal  of  justice  to  changre  place  of 
trial,  is  convicted  in  such  court  by  jury, 
defendant  can  not  invoice  aid  of  habeas 
corpus,  as  justice  did  not  exceed  his  juris- 
diction in  proceeding  with  trial  after  over- 
ruling: motion  for  change  of  venue.  Such 
refusal  may  have  been  an  error,  and  if  so, 
prisoner's  remedy  was  by  appeal,  but  not 
by  habeas  corpus. — Ex  parte  Wright,  119 
Cal.  401,  402.  51  Pac.  639. 

37.  Same— To  correct  error  In  mlMipplI* 
catloH  of  law. — In  prosecution  for  misde- 
meanor committed  in  violatlngr  city  ordi- 
nance, misapplication  of  law  to  any  given 
state  of  facts  does  not  constitute  excess  of 
jurisdiction,  but  error  merely,  which  can 
not  be  reviewed  on  habeas  corpus. — Bx 
parte  Long,  114  Cal.  169,  161.  46  Pac.  1067. 

S8.  Same— To  retry  lasoca  of  fact. — Writ 
of  habeas  corpus  was  not  framed  to  retry 
issues  of  fact,  or  to  review  proceedings 
of  legal  trial. — Ex  parte  Bird.  19  Cal.  130, 
131;  Bx  parte  Cottrell.  69  Cal.  420,  422; 
>jBx  parte  Lehmkuhl,  72  Cal.  63,  64,  13  Pac. 
148;  Ex  parte  Noble,  96  Cal.  862,  364,  31  Pac. 
224. 

39.  Writ  of  habeas  corpus  can  not  be 
invoked  to  try  question  as  to  whether  or 
not  an  indictment,  regular  upon  its  face, 
was  ever  found  by  grand  jury. — Ex  parte 
Twohig,  13  Nev.  302.  308. 

40.  Same  — To  t^mt  safllcleacy  of  evi- 
dence.— In  prosecution  for  misdemeanor,  in 
violation  of  city  ordinance,  by  selling  beer 
without  license,  where  jurisdiction  to  try 
and  punish  offense  is  stated,  question  as  to 
whether  evidence  at  trial  was  sufficient 
to  bring  case  within  ordinance  and  estab- 
lish breach  of  its  provisions,  was  question 
Improper  determination  of  which  would 
constitute  error  only,  however  gross  mis- 
take thus  committed. — Ex  parte  Long,  ii4 
Cal.   169,  160,   46  Pac.   1067. 

41.  Where  prosecution  against  defend- 
ant had  been  dismissed  on  ground  of  insuf- 
ficiency of  evidence,  and  new  indictment 
presented  against  him  on  same  evidence, 
sufficiency  of  such  evidence  will  not  be 
considered  on  habeas  corpus. — In  re  Ken- 
nedy, 144  Cal.  634.  636,  78  Pac.  84. 

42.  Sunpenslon  of  prlvllcRTC  of  writ  of 
habcaii  corpmi— Effect  of,  on  writ  and  pro- 
ceedings.— SuRpen.sion  of  privilege  of  writ 
of  habeas  corpus  does  not  suspend  writ 
Itself.  The  writ  issues  as  matter  of  course, 
and  on  return  made  to  it,  court  decides 
whether  party  applying  Is  denied  right  of 
proceeding  any  further  with  It  or  not — Ex 
parte  Milllgan,  71  U.  S.  (4  Wall.)  2^  18 
L.  ed.  281,  299. 


48.  Same  —  Essential  to  public  mateij, 
wken. — It  Is  essential  to  safety  of  every 
government  that  in  great  crises;  like  that 
of  our  Civil  War,  there  should  be  power 
somewhere  of  suspending  writ  of  habeas 
corpus. — Ex  parte  Milllgan.  71  U.  S.  (4 
Wall.)    2,    18   L.    ed.    281,   293,    297. 

44.  Same  —  Execvtive  la  authorised  to 
arrest  and  detain,  wken. — When  writ  of 
habeas  corpus  is  suspended,  executive  is 
authorized  to  arrest  as  well  as  to  detain 
(opinion  of  Chase,  C.  J.,  concurring). — Ex 
parte  Milligan,  71  U.  &  (4  Wall.)  2.  18 
L.  ed.   281,  301. 

45.  Same— Has  wknt  effect  as  to  nrmated 
person. — Suspension  of  writ  of  habeas  cor- 
pus does  not  authorise  arrest  of  any  one, 
but  simply  denies  to  one  arrested  the  priv- 
ilege of  this  writ  in  order  to  obtain  his 
liberty.  —  Bx  parte  Milllgan,  71  U.  B. 
(4  Wall.)   2,  18  L.  ed.  281,  294. 


46.  Same  —  President  nuiy  antkorlse, 
when.^ — President  of  United  States  la  au- 
thorized to  suspend  privilege  of  writ  of 
habeas  corpus  whenever,  In  his  judgment, 
public  safety  requires  It.  This  power  was 
exercised  by  the  President  on  September  16, 
1863.— Ex  parte  Milllgan,  71  U.  S.  (4  Wall). 
2,  18  L.  ed.  281,  294. 

47.  Same  —  Restriction  upon. — ^The  priv- 
ilege of  the  writ  of  habeas  corpus  shall  not 
be  suspended  unless  when,  in  cases  of  re- 
bellion or  invasion,  the  public  safety  may 
require  its  suspension. — U.  8.  Const,  art.  I, 
9  9,  10  Fed.  Stats.  Ann.  (2d  ed.),  pp.  878 
et  seq.;  Cal.  Const.  1879  art.  I,  §  6,  1  Hen- 
ning's  General  Laws  (Sd  ed.),  p.  xxxii. 

48.  Same  —  Rlirkts  of  svspectcd  person 
arrested.  —  Public  safety  demanded,  if 
President  thought  proper  to  arrest  sus- 
pected person,  that  he  should  not  be  re- 
quired to  give  cause  of  his  detention  on 
return  to  writ  of  habeas  corpus;  but  it 
was  not  contemplated  that  such  person 
should  be  detained  in  custody  beyond  cer- 
{ain  fixed  period,  unless  certain  judicial 
proceedings  known  to  common  law  were 
commenced  against  him. — Ex  parte  Milll- 
gan, 71  U.  S.  (4  Wall.)  2^  18  L.  ed.  281,  294. 


As  to  suspension  of  writ  of  habeas  cor- 
pus»  see  note,  46  L.  R.  A.  832-836. 


49.  Same— Trial    after    denial    of   writ. — 

Federal  constitution  does  not  say,  after 
writ  of  habeas  corpus  is  denied  citizen, 
that  he  shall  be  tried  otherwise  than  by 
course  of  common  law.  If  it  had  intended 
this  result,  it  was  easy,  by  use  of  direct 
words,  to  have  accomplished  it. — Bx  parte 
Milllgan,  71  U.  8.  (4  Wall.)  2,  18  L.  ed, 
281,  292. 

50.  Same— Trial  and  pvniskmcnt  by  mili- 
tary commission. — ^There  are  cases  in  which, 
privilege  of  writ  of  habeas  corpus  being 
suspended,  trial  and  punishment  by  mili- 
tary commission,  in  states  where  civil 
courts  are  open,  may  be  authorized  by 
congress,  as  well  as  arrest  and  detention 
(opinion  of  Chase,  C.  J.,  concurring). — Ex 
parte  Milllgan,  71  U.  S.  (4  Wall.)  8,  IS 
L.  ed.   281,  301. 
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51.  Use  of  writ. — The  writ  of  habeas 
corpus  was,  at  common  law,  deslgrned  to 
relieve  from  illesral  restraint  by  a  private 
person,  or  by  an  officer  acting:  in  his  offi- 
cial capacity,  under  process,  and  such  is 
still  its  principal  use;  but  in  modern  prac- 
tice it  has  come  to  be  used  for  various 
purposes. — See  United  States  v.  Davis,  18 
App.  D.  C.  280;  United  States  v.  Chambers, 
18  App.  D.  C.  287;  Palmer  v.  Thompson,  20 
App.   D.  C.   278. 

See  pars.  18,  19,  this  note. 

52,  Same  —  iBstamces  of  nae. — To  admit 
to  bail;  to  determine  custody  of  children 
(In  re  Christal.  141  Cal.  52S.  76  Pac. 
103;  Kirk  bride  v.  Harvey,  189  Ala.  231. 
35  So.  848;  New  York  Foundling:  Hospital 
V.  Gatti  [Ariz.],  79  Pac.  231;  Stlckel  v. 
Stickel,  18  App.  D.  C.  149;  Rule  v.  Geddes, 
23  App.  D.  C.  81;  Monk  v.  McDanlel,  IIG 
Oa.  108,  42  S.  B.  360;  Lamar  v.  Harris,  117 
Ga.    993.    44    8.    E.    866;    Klrkland   v.   Canty, 

122  Ga.  261,  50  S.  E.  90;  Andrlno  v.  Yates, 
12  Idaho  618,  87  Pac.  787;  Dunkin  v.  Seifert, 

123  Iowa  64,  98  N.  W.  658;  Miller  v.  Miller, 
123  Iowa  165,  98  N.  W.  631;  People  v. 
Ruben,  98  N.  Y.  Supp.  787;  Dawson  v.  Daw- 
son, 67  W.  Va.  520;  50  S.  E.  613;  Jones  v. 
Bowman.  13  Wyo.  79,  77  Pac.  439);  to  deter- 
mine custody  of  insane  person  (In  re 
Everett,  138  Cal.  490,  491,  71  Pac.  566;  In 
re  Clary,  149  Cal.  732,  738,  87  Pac.  580; 
Hues  V.  Appleg:ate,  123  Iowa  230,  98  N.  W. 


646;  In  re  Palmer.  26  R.  I.  222.  58  Atl.  660); 
to  relieve  from  enlistment  in  army  or  navy 
(Ex  parte  Reaves,  121  Fed.  848;  Thomas  v. 
Winnie,  122  Fed.  895;  Ex  parte  Howton, 
129  Fed.  239;  Ex  parte  Usk.  145  Fed.  860; 
Ex  parte  Bakely,  148  Fed.  56);  to  review 
Chinese  exclusion  proceeding:s  (United 
States  V.  Ju  Toy,  198  U.  S.  253,  49  L.  ed. 
1040);  to  review  contempt  proceedingrs 
(Overrend  v.  Superior  Court,  131  Cal.  280. 
63  Pac.  872;  Ex  parte  Hoar,  146  Cal.  132. 
79  Pac.  863;  Rog:ers  v.  Superior  Court,  145 
Cal.  88,  78  Pac.  344;  Ex  parte  Shorlr^dg:e, 
5  Cal.  App.  371,  90  Pac.  478;  Elliot  v.  United 
States,  23  App.  D.  C.  456;  In  re  Downey.  31 
Mont.  441,  78  Pac.  772;  In  re  Spies,  92  App. 
Div.  [N.  Y.]  75,  86  N.  Y.  Supp.  1043;  Ex 
parte  Kruesel,  47  Tex.  Cr.  Rep.  607,  86 
S.  W.  1020;  In  re  Hale,  139  Fed.  496);  to 
review  court-martial  proceeding:s  (Ex 
parte  Townsend,  133  Fed.  74;  In  re  Las- 
sard,  134  Fed.  305;  Hamilton  v.  McClaug:hry. 
136  Fed.  445);  to  review  extrajudicial  pro- 
ceeding:s  (In  re  Manchester,  5  Cal.  237; 
Barrlere  v.  State,  142  Ala.  72,  39  So.  55; 
Farrell  ▼.  Hawley,  78  Conn.  150,  61  Atk 
502;  Hayes  v.  Palmer,  21  App.  D.  C.  450;  Ex 
parte  Dennlson  [Neb.],  101  N.  W.  1045; 
Poor  V.  Cudlhee,  37  Wash.  609,  79  Pac. 
1105;  GIllls  V.  I^ekley,  38  Wash.  156.  80 
Pac.  300;  Munsay  v.  Clougrh,  196  U.  S.  364, 
49  L.  ed.  515,  26  Sup.  Ct.  Rep.  282);  and  the 
like. 


§  1474.  APPLICATION  FOR,  HOW  KTADE,  Application  for  the  writ  is 
made  by  petition,  signed  either  by  the  party  for  whose  relief  it  is  intended,  or 
by  some  person  in  his  behalf,  and  must  specify : 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for  is  imprisoned 
or  restrained  of  his  liberty,  the  officer  or  person  by  whom  he  is  so  confined 
or  restrained,  and  the  place  where,  naming  all  the  parties,  if  they  are  known, 
or  describing  them,  if  they  are  not  known ; 

2.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must  also  state 
in  what  the  alleged  illegality  consists ; 

3.  The  petition  must  be  verified  by  the  oath  or  affirmation  of  the  party 
making  the  application. 

History:     Enacted  February  14,  1872. 


HABEAS  CORPUS— PROCEDURE. 

1.  Act  for  the  regulation  of  practice  of 

medicine  and  surgery. 

2.  Actual  custody  essential. 

3.  Admission   to   bail  —  Amendment    of 

1903. 

4.  Adultery — "Unmarried  man"  in  cus- 

tody   under    charge    of    offense    of 
adultery  with  a  married  woman. 

5.  Application — Effect  of  failure  to  state 

facts. 

6.  Same — Facts  that  petition  must  show. 

7.  Same — Function   of  petition   for  writ 

of  habeas  corpus. 

8.  Same — Must  be  verified. 

1500 


9.  Same — Must  set  out  evidence,  when. 

10.  Same — Necessity   of  alleging   matters 

dehors  ordinance. 

11.  Same — ^Refusal  of  writ  no  bar  to  an- 

other application. 

12.  Same — Right    to    apply    again    where 

writ  is  refused. 

13.  Same — Where   there  is  no  actual  im- 

prisonment. 

14.  Assault  with  deadly  weapon. 

15.  Authentication  of  evidence. 

16.  Certificate  of  conviction. 

17.  Conditional  pardon. 

18.  CnnstitutionRlitv      of      ordinance     on 

habeas  corpus. 


i  1474 


PROCEDURE   ON    HABEAS    CORPUS — GENERALLY. 


[Pt.  n. 


19.  CoDstitutioDality  of  poison  act. 

20.  Conviction  of  robbery. 

21.  County  ordinance — Violation  of. 

22.  Defective  complaint. 

23.  Distinction  —  Commitment    by    magis- 

trate and  after  trial. 

i 

24.  Doctrine  of  res  judicata. 

25.  26.  Exhausting  judicial  power  of  state. 

27.  Same — Necessity  of  application  to  local 

court. 

28.  Same — Privilege    to    be    exercised    in 

reasonable  manner. 

29.  Same — Restriction  since  amendment  to 

constitution. 

30.  Inability     of    appellate     justices    to 

agree. 

31.  Issues  and  evidence. 

32.  Jurisdiction  of  the  court. 

33,  34.  Same — ^District  court   of   appeal — ^Ex- 
tent of  jurisdiction. 

35.  Matter  of  defense  at  trial. 

36, 37.  Non-support    of    children  —  Imprison- 
ment for. 

38.  Nature  of  final  determination. 

39.  Pool-room  ordinance — ^Violation  of. 

40.  Presentation  of  federal  question, 

41.  Prisoner  on  ball. 

42.  << Probable  cause.'' 

43.  Release  on  probation — Subsequent  im- 

prisonment. 

44.  Resisting  an  officer — Attack  on  third 

person. 

45.  Return  when  prisoner  on  bail. 

46,  47.  Review  of  evidence  in  support  of  or- 
der of  arrest. 

48.  Review  of  order  of  discharge. 

49.  Self-invited  imprisonment. 

50.  Staying  hands  of  state  authorities. 

51.  Stone  quarry,  maintenance  of  in  city. 

52.  Supreme  court  will  pass  on  merits  of 

petition  as  presented. 

53.  Supreme  court  will  not  examine  errors 

of  law,  and  prejudice  case   before 
hearing  on  merits. 

54.  Void  ordinance — ^Violation  of. 

55.  What  operates  as  stay. 

56.  What  will  not  operate  as  stay. 

As  to  releane,  oh  kab«as  corpus,  after 
commitment  and  before  trial,  see  note.  100 
Am.  St.  Rep.   29. 

As  to  release,  oa  kabeas  corpus,  of  pris- 
oner after  Judmuent  and  sentence,  see  note, 
87  Am.   St.  Rep.   167. 

1.  Act  for  the  rearnlation  of  practice  of 
medicine  and  aurKery  Is  not  Invalidated  by 
the  proviso  "that  nothing:  herein  shall  be 
held   to  apply   to   or  regrulate   any  kind   of 


treatment  by  prayer,"  on  the  ground  that  It 
is  class  legrlslation,  and  one  imprisoned  for 
a  violation  of  its  provisions  can  not  be 
released  on  habeas  corpus. — Ex  parte  Bo- 
hannon,  14  Cal.  App.  $22,  111  Pac.  1039. 

2.  Actual  custody  essential. — The  writ 
of  habeas  corpus  must  be  refused  where  the 
petitioner  is  not  actually  in  custody. — In  re 
Ford,  160  Cal.  841,  116  Pac.  767. 


As  to  aelf-lnvlted 

49,   this   note. 


Imprisonment,  see  par. 


S.  Admission  to  ball  —  Amendment  of 
1903. — It  is  held  to  be  unnecessary,  since 
that  amendment  of  1903  to  section  1476 
Penal  Code  authorizing:  admission  to  ball 
pending  the  determination  of  the  proceed- 
ing's, on  the  return  of  the  writ,  in  a  case 
where  the  prisoner  is  admitted  to  ball, 
for  the  officer  to  produce  the  body  in  court, 
or  attend  himself,  in  person;  nor  is  the 
attendance  of  the  prisoner  In  person  nec- 
essary to  confer  Jurisdiction. — ^Matter  of 
Murphy,  154  Cal.  169,  97  Pac.  188. 


4.  Adultery  — ''Unmarried  num"  in 
tody  under  charge  of  olfense  of  adultery 
with  a  utarried  woman* — ^Where  the  affi- 
davit of  complaint  charged  the  petitioner 
with  a  public  offense  of  cohabitation  and 
adultery,  as  an  unmarried  man,  with  a 
married  woman,  he  will  be  discharged  from 
custody  upon  conviction  and  failure  to  pay 
the  fine  imposed,  by  writ  of  habeas  corpus. 
*-Ex  parte  Sullivan,  17  Cal.  App.  280,  119 
Pac.  626. 

5.  Application— Elfeet  of  failure  to  state 
facts. — Petition  for  writ  of  habeas  corpus 
which  fails  to  state  any  facts  by  which  it 
can  be  Inferred  that  petitioner's  imprison- 
ment Is  illegal,  is  insufficient  to  authorise 
issuance  of  writ  of  habeas  corpus. — ^Ex 
parte  Allen,  12  Nev.  87. 

•.     Same— Facts  that  petition  must  show. 

—A  petition  asking  dlscharg^e  from  a  state 
prison  on  habeas  corpus  must  show  by  a 
proper  allegation  of  the  facts  in  the  case 
entitling  him  to  a  discharge,  in  view  of  the 
provisions  of  the  above  section. — In  re 
Shelton,   178   Cal.  662.   174   Pac.   81. 

7.  Same— Function  of  petition  for  writ 
of  habeas  corpus  is  to  secure  issuance  of 
writ,  and  when  that  Is  issued,  petition  has 
accomplished  its  purpose. — Ex  parte  Col- 
lins. 161  Cal.  840,  129  Am.  St.  Rep.  122,  90 
Pac.  887. 

8.  Same — ^Must  be  Tcrilled. — Petition  for 
writ  of  habeas  corpus  must  be  verified,  and 
must  allege  facts  showing  illegal  impris- 
onment.— Ex  parte  Walpole,  84  Cal.  684. 
24  Pac.  808;  Ex  parte  Buckley,  106  Cal.  123. 
88   Pac.    686. 

9.  Same—Must   set    out   evidence,    when. 

— When  ground  of  petition  for  habeas  cor- 
pus  is,    that   prisoner   has   been    committed, 
without    reasonable    or    probable    cause,    it 
must  set  out  what  evidence  on  examination 
was,  in  such  form  that  perjury  may  be  as- 
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sigrned  upon  alleg-ations.  If  they  are  false. 
— Ex  parte  Walpole,  84  Cal.  584,  24  Pac. 
308;  Ex  parte  Buckley,  105  Cal.  123,  124, 
38  Pac.  686;  In  re  Lap! que,  7  Cal.  Unrep. 
157,  72  Pac.  996. 

10.  Sam«— Necc«alty  of  alleiriBff  Btattera 
dehom  ordlHAHce. — As  It  is  within  powers 
of  boards  of  supervisors,  In  proper  cases, 
to  resrulate,  or  even  to  prohibit,  manufac- 
ture of  sas  within  prescribed  limits,  an 
ordinance  which  professes  to  regulate  or 
prohibit  manufacture  of  sras  within  such 
limits  would  appear  upon  its  face  to  be  in- 
nocuous and  valid;  and  it  would  be  neces- 
sary for  one  who  has  been  convicted  for 
misdemeanor  in  violating  such  ordinance, 
and  who  has  applied  for  writ  of  habeas 
corpus  for  his  discharge  from  such  cus- 
tody, to  set  forth  in  such  petition  matters 
dehors  ordinance  by  virtue  of  which  he 
contends  that  such  ordinance  Is  unreason- 
able, oppressive,  and  void. — In  re  Smith, 
148  Cal.  368,  370,  77  Pac.  180. 


11.  Same— Refvsal  of  writ  no  bar  to  an- 
other apiilleatloii. — ^Refusal  by  one  local 
Judgre  to  dlscharfire  applicant  for  writ  of 
habeas  corpus  Is  not  bar  to  another  appli- 
cation before  different  judgre. — Ex  parte 
Ellis,  11  Cal.  222,  224. 

12.  Same — Rlirht  to  apply  affain,  where 
-vrrit  la  refused. — If  local  judge  refuses  to 
issue  writ  of  habeas  corpus,  resort  may 
then  be  had  to  officers  out  of  county. — Ex 
parte  Ellis,  11  Cal.  222,  226. 

18.  Same— Where  there  la  no  actual  Im- 
prisonment.— Practice,  of  applying  for  writs 
of  habeas  corpus  in  cases  where  there  Is 
no  actual  imprisonment  and  no  restraint 
except  that  which  Is  invited  and  volun- 
tarily submitted  to.  In  order  that  merely 
nominal  prisoner  may  resort  to  courts  for 
determination  of  validity  of  ordinance  or 
some  question  of  that  kind,  Is  not  coun- 
tenanced by  supreme  court,  which  will 
scrutinize  cases  brought  before  it,  and 
where  restraint  is  found  to  be  merely 
nominal  and  voluntarily  submitted  to,  pro- 
ceeding will  be  dismissed. — In  re  Oow,  139 
Cal.   242,  243,  73  Pac.  146. 

14.     Aaoanlt    with    deadly    weapon. — The 

writ  will  be  denied  where  the  petitioner 
was  held  to  answer  on  preliminary  exami- 
nation for  an  assault  with  a  deadly  weapon, 
upon  evidence  which,  while  it  may  have  not 
been  sufficient  to  warrant  a  conviction  for 
the  exact  offense  for  which  he  was  held, 
was  sufficient  to  hold  him  for  the  lesser  of- 
fenses embraced  therein. — ^In  re  Ross,  17 
Cal.  App.   676,  121  Pac.  306. 

1ft.     Avthentleatlon      of      evidence.  —  The 

writ  will  be  denied,  where  the  petitioner 
was  held  to  answer  upon  preliminary  ex- 
amination, and  the  evidence  had  upon  such 
examination  is  not  authenticated  in  any 
manner. — In  re  Ross,  17  Cal.  App.  676,  121 
Pac.   306. 


Id.     Certificate    of    conviction. — ^Where    a 
Judgment  of  Imprisonment   has   been   duly 


entered  against  a  prisoner,  and  the  pris- 
oner imprisoned  thereunder,  habeas  corpus 
will  not  lie  on  the  ground  of  want  of  war- 
rant or  commitment,  under  section  1465, 
Penal  Code,  requiring  a  certified  copy  of 
such  judgment  to  be  delivered  to  the 
sheriff,  marshal  or  other  officer,  since  the 
entry  of  judgment  is  sufficient  to  authorize 
imprisonment  thereunder,  and  it  is  only 
necessary  for  the  officer  to  possess  duly 
authenticated  evidence  of  the  existence  of 
the  judgment,  and  the  time  of  receiving 
such  evidence  was  immaterial. — ^Matter  of 
Nakanlshi,  163  Cal.  App.  662,  126  Pac.   608. 

17.  Conditional  pardon. — ^The  power  of 
the  governor  to  attach  a  condition  to  a 
pardon  that  If  the  prisoner  should  be  con- 
victed of  felony  after  the  date  of  the  pardon 
he  should  serve  the  remainder  of  the  sen- 
tence as  well  as  the  sentence  adjudged 
upon  such  conviction,  is  implied  upon  the 
principle  that  the  greater  includes  the  less, 
the  one  who  has  been  pardoned  upon  such 
condition,  and  afterwards  is  convicted  of  a 
felony,  can  not,  at  the  expiration  of  his 
sentence  therefor,  be  released  upon  habeas 
corpus  on  the  ground  that  such  conditional 
pardon  was  Invalid. — Ex  parte  Kelly,  166 
Cal.  41,  99  Pac.  368. 

18.  Constitntionnllty  of  ordinance  on 
habcaa  corpna. — ^Habeas  corpus  will  lie  to 
test  the  constitutionality  of  an  ordinance, 
nor  should  the  consideration  of  the  valid- 
ity of  such  ordinance  be  postponed  until 
after  conviction  or  after  Judgment  in  the 
lower  court. — Matter  of  Zany,  20  Cal.  App. 
360.  129  Pac.  296,  299. 

See,  also,  post,  9  1487  and  note. 

IS.     Constitntionnllty  of  polaon  act. — The 

act  of  1907  (Stats.  1907,  p.  124)  regulating 
the  sale  of  poisons,  and  prescribing  a  pen- 
alty for  the  violation  thereof  is  constitu- 
tional, and  one  who  is  imprisoned  upon 
conviction  thereunder  can  not  be  released 
upon  habeas  corpus  on  the  ground  that  it 
is  unconstitutional.  —  Ex  parte  Hallawell, 
155  Cal.  114,  99  Pac.  490. 

20.  Conviction  of  robbery.  —  A  Judg- 
ment of  conviction  for  the  crime  of  robbery 
can  not,  after  its  affirmance  on  appeal,  be 
collaterally  attacked  on  habeas  corpus  for 
grounds  which  were  reviewable  on  the  ap- 
peal, even  though  not  mentioned  in  the  de- 
cision thereof. — ^Matter  of  Application  of 
Smith,  161  Cal.  208,  118  Pac.  710. 

ai.     County    ordinance  .—  Violation    of. — 

Where  there  is  no  controversy  as  to  the 
facts,  and  the  writ  Is  applied  for  to  test 
the  validity  of  the  ordinance,  the  writ  must 
be  discharged  and  the  petitioner  remanded 
to  custody.  If  the  court  holds  the  ordinance 
valid. — Ex  parte  John,  17  Cal.  App.  60,  118 
Pac.  722. 

22.  Defective  complaint.  —  Where  the 
court  has  Jurisdiction  of  the  kind  of  of- 
fense charged,  and  there  Is  a  complaint 
attempting   to   charge    It,   although   sc    de 
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defective  as  to  be  bad  upon  demurrer,  the 
defendant  will  not  be  released  upon  habeas 
corpus. — ^In  re  Avdalas,  10  Cal.  App.  507, 
509,   102  Pac.    674. 


Distinction— Commltmeiit  by 
tmte  and  after  trial. — There  is  a  clear  dis- 
tinction between  commitment  after  trial 
and  the  commitment  of  an  examining:  mag:- 
Istrate.  In  the  latter  case  the  evidence 
may  be  reviewed  to  determine  whether 
there  is  probable  cause  but  in  the  former 
the  writ  of  habeas  corpus  Is  powerless  to 
?rant  any  relief  and  the  legrlslature  of  this 
state  has  not  attempted  to  extend  the  ap- 
plication of  the  writ  beyond  this  limit 
Where  the  jurisdiction  of  the  court  has 
not  been  exceeded  and  nothing  has  taken 
place  since  the  conviction  to  entitle  the 
petitioner  to  his  discharge,  the  process  is 
not  defective  in  any  manner,  and  the  per- 
son having:  the  custody  of  the  petitioner  is 
the  person  allowed  by  law  to  detain  him, 
relief  can  not  be  grranted  by  means  of  this 
writ. — Ex  parte  Leonardlno,  9  Cal.  App.  690, 
693.    100    Pac.   708. 


24.  Doctrine  of  res  Judicata  does  not 
apply  to  determination  of  Judg:e  on  writ 
of  habeas  corpus. — In  re  Perkins,  2  Cal. 
424,  430;  Matter  of  Ring:,  28  Cal.  247.  251. 

25.  BxhauMtlniir   Judicial   power  of   state. 

— Any  person  refused  writ  of  habeas 
corpus  may  pursue  his  remedy  by  such 
writ  until  he  has  exhausted  whole  judicial 
power  of  state. — In  re  Perkins,  2  Cal.  424, 
430. 


20.     Compare  I 

247,    251. 


Matter    of    Ring:,    28    Cal. 


27.  Same — Neccanlty  of  application  to 
local  court. — While  all  persons  ineg:ally  re- 
strained are  entitled  to  habeas  corpus,  yet 
they  must  first  apply  in  county  of  state 
to  the  officer  therein  authorized  to  afford 
relief  by  means  of  this  writ.  It  was  never 
intended  that  party  should  have  prlvlleg:e 
of  selecting:  from  judiciary  of  whole  state 
individual  to  whom  he  prefers  to  make  his 
application,  however  distant  from  place  of 
his  detention,  and  to  compel  officer  havini? 
him  in  charg:e  to  convey  him,  at  expense 
of  county,  to  places  far  distant,  to  avail 
himself  of  remedy  which  local  judg:e 
of  his  county  is  equally  authorized  to 
g:rant. — Ex  parte  Ellis,  11  Cal.  222,  224. 


Same— Prlvllcarc  to  be  excrclncd  In 
reaaonaMc  manner. — ^While  privilege  of 
habeas  corpus  is  an  expressed  constitu- 
tional right  at  all  times,  except  in  cases 
of  rebellion  or  Invasion,  when  public  safety 
may  require  its  suspension,  yet,  like  any 
other  constitutional  right,  its  privilege  is 
to  be  exercised  in  reasonable  manner. — Ex 
parte  Ellis.  11  Cal.   222,  226. 


20.  Same— Restrictions  since  angiendment 
to  constitution. — Since  amendment  to  con- 
stitution, party  held  in  custody  can  not 
apply  in  succession  to  every  judge  of  every 
court  of  record  In  state   for   his   discharge 


on  habeas  corpus  until  entire  judicial 
power  of  state  Is  exhausted*  but  is  now 
restricted  to  justices  of  supreme  court, 
and  district  and  county  Judges  of  district 
and  county  in  which  he  is  restrained  of 
his  liberty. — ^Matter  of  Ring,  ^8  Cal.  247, 
251. 

80.  Inability  of  appellate  Juatlces  to 
affrce. — Upon  the  hearing  of  an  application 
for  a  writ  of  habeas  corpus  in  the  appellate 
court,  where  the  justices  of  such  court  are 
unable  to  agree  upon  a  decision  of  the 
questions  involved  in  the  proceeding,  the 
petitioner  must  be  remanded  to  the  custody 
of  the  proper  officer. — In  re  Potter,  19  Cal. 
App.  500,  126  Pac.  1186;  In  re  Ladue,  15 
Cal.   App.   188,   117   Pac.   686. 

31.  Iiisnes  and  cTldenee. — ^Upon  the  re- 
turn of  a  writ  of  habeas  corpus  the  party 
seeking  the  writ  may  controvert  the  facts 
and  allege  any  facts  showing  his  unlawful 
detention  and  the  court  may  hear  evidence 
and  inquire  into  facts  not  judicially  known 
as  where  it  Is  contended  that  an  ordinance 
under  which  the  petitioner  is  imprisoned 
is  void  and  unreasonable  evidence  may  be 
taken  to  enable  the  court  to  determine  that 
fact. — Ex  parte  McCoy,  10  Cal.  App.  116, 
125,  130,  101  Pac.  419. 

32.  Jurisdiction  of  the  court,  under 
whose  order  the  arrest  is  made,  ■  or  the 
custody  held,  being  shown,  the  Inquiry  into 
the  cause  of  the  custody  ceases,  and  the 
petitioner  must  be  remanded  to  abide  the 
orders  of  the  court  In  which  such  Jurisdic- 
tion reposes. — Matter  of  Application  of  La 
Due,    161    Cal.    634,    120   Pac.    13. 


appeal  — 

4,    article 
upon    the 


38.  Same  —  District  court  of 
Rxtcnt  of  Jurisdiction. — Section 
VI  of  the  constitution  confers 
district  courts  of  appeal  the  jurisdiction  of 
issuing  writs  and  does  not  confine  the  issu- 
ance of  such  writs  by  such  courts  within 
their  territorial  jurisdiction,  but  as  a  mat- 
ter of  comity  such  writs  should  Invariably 
be  applied  for  to  the  court  of  the  district 
In  which  the  cause  for  the  writ  arises 
unless  there  are  shown  special  circum- 
stances which  justify  the  issuance  of  the 
writ  by  a  court  of  another  district. — Older 
V.  Superior  Court,  10  Cal.  App.  664,  567,  102 
Pac.   829. 

84.  The  superior  court  in  a  habeas 
corpus  proceeding  Is  not  acting  under  a 
limited  statutory  authority  but  under  the 
general  jurisdiction  given  by  the  constitu- 
tion. The  statute  may  regulate  the  pro- 
ceeding but  it  can  not  limit  or  modify  the 
jurisdiction.  Defects  in  mere  procedure 
where  general  jurisdiction  exists  are  errors 
of  law  not  fatal  to  the  jurisdiction. — In  re 
Hughes,    159    Cal.    360,    113    Pac.    684. 

85.  Matter  of  defense  at  trial. — A  peti- 
tioner convicted  of  practicing  dentistry 
without  a  license  can  not  be  released  from 
custody  by  writ  of  habeas  corpus  upon  the 
ground  that  he  had  a  legal  right  to  practice 
under   the   laws   of   the   state.     Such   a   de- 
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fense  should  have  been  made  at  the  trial. 
— Ex  parte  Hornet  154  Cal.  862,  97  Pac.  891. 

86w  NoB-avpport  of  ehlldren— ImRrlsoH- 
meat  for« — ^Where  the  husband  was  pun- 
ished, under  section  270  of  the  Penal  Code, 
for  wilfully,  and  without  lawful  excuse, 
having  omitted  to  provide  for  the  support, 
of  his  minor  children,  he  Is  not  entitled 
to  be  released  from  the  custody  of  the 
sheriff  of  the  proper  county,  on  habeas 
corpus,  on  the  firround  that  he  Is  restrained 
from  his  liberty  without  any  authority  of 
law;  and  he  must  be  remanded  to  the 
custody  of  such  sheriff. — In  re  McMuUen, 
19    CaL    App.    481.    126    Pac.    868. 

87.  After  a  decree  of  divorce  obtained 
in  another  state  upon  substituted  service 
of  summons  and  ffrantlns  custody  of  a 
minor  child  to  the  mother,  and  after  she 
has  Bouffht  and  obtained  letters  of  guar- 
dianship of  said  child  in  this  state,  the 
father  is  not  under  the  duty  of  supportingr 
such  child;  hence,  habeas  corpus  will  lie 
where  the  husband  has  been  Imprisoned, 
under  section  270  of  the  Penal  Code,  for 
failing  to  support  such  child.  —  Ex  parte 
McMullln,  164  Cal.  604,  129  Pac.  773. 

3&     Natvre     of     final  '  dotormliuitlon     of 

judge  on  writ  of  habeas  corpus  is  not  that 
of  court,  but  simple  order  of  judge,  and 
is  not  appealable  or  subject  to  review. — In 
re  Perkins,  2  Cal.  424,  430;  Matter  of  Ring, 
28  Cal.   247,   261. 

99,    Pool-room   ordlnanee*   Tlolatlon   of. — 

The  case  of  Ex  parte  Murphy,  8  Cal.  App. 
440,  97  Pac.  199,  denying  petitioner's  appli- 
cation for  the  writ  in  the  matter  of  a 
conviction  for  violation  of  a  public  billiard 
and  pool-room  ordinance,  followed  and 
approved. — In  re  Murphy,  166  Cal.  322,  100 
Pac.    1134. 

40.  Presentation    of    federal    qnentlon. — 

Allegations  in  petition  for  writ  of  habeas 
corpus  distinctly  presenting  proposition 
that  defendant  had  been  put  upon  trial 
under  Information,  and  not  under  indict- 
ment, and  that  for  this  reason  his  convic- 
tion and  detention  were  in  violation  of 
United  States  constitution,  presents  federal 
question,  and  it  is  none  the  less  a  federal 
question  because  in  former  cases  it  had 
been  decided  contrary  to  his  contention. — 
Ex  parte  Edgar,  119  Cal.  123.  126,  61  Pac.  29. 

41.  Priooner  on  ball. — The  amendment 
of  1905  to  section  1476.  Penal  Code,  has 
superseded  section  1481.  Penal  Code,  where 
the  prisoner  has  been  admitted  to  ball 
pending  the  determination  of  his  petition 
for  habeae  corpus. — Matter  of  Murphy,  164 
Cal.   168,   169.    97   Pac.    188. 

See  paragraph  46,  this  note. 

42.  ^'Probable  cnune,^  the  term  of,  has 
been  defined  to  mean  having  more  evidence 
for  than  against;  supported  by  evidence 
which  inclines  the  mind  to  believe  but 
leaves  some  room  for  doubt.  If  there  is 
some  evidence  tending  to  show  the  com- 
mission   of    the    crime    by    the    defendant, 


although  perhaps  insufficient  to  warrant  a 
conviction,  it  can  not  be  said  that  it  fails 
to  establish  probable  cause. — Ex  parte  Hea- 
cock.  8  Cal.  App.  420.  421,  97  Pac.  77. 

See.  also,  6  Words  and  Phrases  6618-5627. 

43.  Release  on  probation  ^  Subsequent 
Imprisonment. — ^Where  a  parent,  convicted 
of  omitting,  without  legal  excuse,  to  prop- 
erly feed  and  clothe  his  minor  children,  is 
released  on  probation  according  to  the  pro- 
visions of  the  statute,  which  is  claimed  to 
be  unconstitutional,  but  is  subsequently 
confined  In  the  state  prison,  habeas  corpus 
will  not  lie  to  secure  his  release.  The 
fact  that  he  is  allowed  to  go  on  probation 
after  his  conviction  does  not  deprive  the 
court  of  power  to  lake  him  into  custody  ai 
any  subsequent  time. — Matter  of  Mitchell, 
19  Cal.  App.  667,  126  Pac.  856. 

44.  Resisting  an  olHcer— Attack  npon 
third  person. — ^The  writ  will  be  denied 
where  the  petitioner  was  held  to  answer 
on  preliminary  examination,  and  it  ap- 
peared that  while  he  did  not  direct  any 
aggressive  acts  toward  the  officer,  they 
were  done  in  the  officer's  presence,  and 
so  terrorised  the  latter  that  he  was  pre- 
vented from  discharging  his  official  duty. 
— In  re  Ross,  17  Cal.  App.  676.  3  21  Pac.  306. 

45.  Return     ^^hen     prisoner     on     bail. — 

Since  the  amendment  of  1906,  empowering 
the  court  or  judge  who  directs  the  issuance 
of  a  writ  of  habeas  corpus  to  admit  the 
prisoner  to  bail  pending  the  determination 
of  the  proceeding,  It  is  obvious  where  the 
prisoner  has  been  so  admitted  to  bail,  tho 
officer  who  had  the  custody  of  the  prlsoner 
can  not  produce  his  body  In  court  in  obedi- 
ence to  the  writ  and  can  do  no  more  than 
to  show  by  his  return  that  his  prisoner  has 
been  at  large  under  the  tez'ms  of  the  court's 
order,  and  for  the  purpose  of  making  such 
a  return.  It  Is  clearly  obvious  that  the  per- 
sonal attendance  of  the  officer  Is  not  re- 
quired. The  prisoner  can  always  attend  at 
his  own  expense  if  he  so  desires,  but  his 
attendance  when  he  is  at  large  on  ball  Is 
no  longer  necessary  to  confer  jurisdiction, 
for  the  amendment  of  1906  to  this  section 
has  necessarily  superseded  sections  1481 
and  1482,  and  for  jurisdictional  purposes 
has  substituted  his  undertaking  or  cash 
deposit  for  his  personal  presence. — ^Matter 
of  Murphy,  164  Cal.  168,  169,  97  Pac.  188. 

See   paragraph   41,   this   note. 

4C  Revlenv  of  evldetteo  In  support  of 
order  of  arrest. — Habeas  corpus  can  not 
be  made  to  serve  the  office  of  a  demurrer 
to  the  complaint  which  is  the  basis  of  the 
order  of  arrest,  or  an  appeal  from  such 
order  for  the  purpose  of  reviewing  the 
evidence  upon  which  the  order  was  made. 
— Matter  of  Application  of  loi  Due,  IGl 
Cal.    634,    120    Pac.    13. 

47.  It  is  beyond  the  power  of  a  court, 
by  habeas  corpus  proceedings,  and  a  usur- 
pation by  such  court  of  the  functions  of 
the  court  to  which  the  evidence  Is  ad- 
dressed, and  under  whose  orders  the  arrest 
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]»  inad«  under  tlie  provisions  of  section 
•61,  Code  CItII  Procedure,  to  inquire  into 
the  truth  of  the  facts  stated  in  the  affi- 
davit under  which  an  arrest  is  made,  and 
custodr  maintained,  or  revise  the  deter- 
mination of  the  court  as  to  the  welgrht 
and  credibility  of  such  evidence. — Matter 
of  Application  of  La  Due,  161  Cal.  635, 
120  Pac.  IS. 

4SL  R«vlew  mt  evder  of  dIacharKe.  -^ 
Supreme  court  has  no  power  in  a  proceed- 
in?  in  certiorari  to  annul  a  Judgrment  of 
the  superior  court  or  an  order  of  a  judgre 
thereof  regularly  made  after  obtaining 
Jurisdiction  of  the  parties  dischargringr  a 
prisoner  lawfully  committed  to  the  state 
prison  upon  conviction  of*  the  crime.  There 
appears  to  be  no  lawful  method  of  review- 
ing: such  judffnient  or  order,  however 
erroneous  it  may  be. — In  re  Hughes,  169 
Cal.  S60,  lis  Pac.  684. 

40.  Selt-lmvlted  Imprisonment. — The  writ 
may  not  be  invoked  when  the  imprisonment 
which  la  made  the  basis  of  the  Issuance 
Is  self-invited,  or  the  surrender  of  the 
sureties  made  at  petitioner's  instance,  and 
for  the  sole  purpose  of  making  a  prima 
facie  case.— In  re  Ford,  160  Cal.  841,  116 
Pac.  757. 

BOii     StayteiT   lu»da   of   mtmt^   authorities. 

—If  circuit  court  of  United  States  makes 
an  order  refusinff  application  for  writ  of 
habeas  corpus,  applied  for  by  one  under 
sentence  of  death  for  murder,  and  an  ap- 
peal is  taken  to  supreme  court  of  United 
States  from  such  order,  such  an  appeal, 
while  pending,  stays  hands  of  state  and 
state  authorities.— People  v.  Durrant,  119 
Cal.  64,  66,  60  Pac.  1070.  See  Ex  parte 
Edsrar,    119   Cat.   188,   186,   61   Pac.   29. 


SI.  Stone  qvarry,  nuilntenanee  of  In 
city. — ^A  municipal  ordinance  prohibiting 
the  maintenance  or  operation  of  a  rock 
or  stone  quarry  within  a  largre  part  of  the 
city  of  San  Francisco,  without  any  limita- 
tion as  to  mode  of  quarrying:  or  resultingr 
injury  to  others.  Is  an  unwarrantable  inter- 
ference with  the  riffht  of  private  property, 
and  invalid,  and  a  person  convicted  for  the 
violation  thereof  will  be  discharged  upon 
habeas  cbrpus. — ^In  re  Kelso,  147  Cal.  612, 
82  Pac.  841. 


83.  Supreme  eonrt  will  paaa  on  merit* 
of  petition  mm  presented. — Supreme  court 
will  pass  upon  merits  of  petition  for  .writ 
of  habeas  corpus  as  presented  to  it,  re- 
g:ardless  of  any  action  or  rule  trial  court 
may  have  adopted. — Ex  parte  Smith,  89 
Cal.    79,    81,    36    Pac.    638. 

-  6S.  Supreme  court  will  not  examine 
errom  of  law,  nnd  prejudice  cane  before 
hearlnir  on  merits. — Supreme  court  will  not, 
in  habeas  corpus  proceeding:,  examine  into 
alleg:ed  errors  of  law  committed  by  lower 
court,  and  thus  prejudice  case  before  it 
comes  before  such  court  upon  its  merits. — 
Ex  parte  Smith.  89  Cal.  79,  80,  26  Pac.  638. 

54.     Void      ordlnanee^Vlolntion      of. — An 

ordinance  of  Santa  Monica  prohibiting:  the 
use  of  a  seine  within  a  thousand  feet  of 
a  wharf  within  the  city  limits  is  void,  and 
one  who  is  held  for  a  misdemeanor  in 
violation  of  such  ordinance  Is  entitled  to 
be  dlscharg:ed  upon  a  writ  of  habeas 
corpus. — Ex  parte  Bailey,  166  Cal.  476,  101 
Pac.    441. 

56.  Iiniat  operates  as  stay. — ^Where  fed- 
eral question  is  presented  on  application 
for  writ  of  habeas  corpus,  and  appeal  is 
taken  from  district  or  circuit  court  to 
United  States  supreme  court.  It  is  appeal, 
and  not  merit  of  appeal,  which  operates 
as  a  stay. — Ex  parte  Ed^ar,  119  Cal.  123, 
127,  61  Pac.  29. 

M,    "What  will  not  opernte  an  stay. — In 

petition  for  habeas  corpus  to  circuit  or 
district  court  of  United  States,  whereby  it 
is  sougrht  to  arrest  hands  of  state  authorl- 
ity,  upon  ground  that  defendant  is  re- 
strained of  his  liberty,  in  violation  of 
constitution  and  laws  of  United  States, 
there  must  appear  upon  face  of  petition 
averments  of  substantial  facts  presenting: 
federal  question.  Mere  naked  averment  of 
conclusion  of  law  that  defendant  is  so 
iUesrally  restrained  is  not  sufficient  to  con- 
fer Jurisdiction.  Where  Jurisdiction  has 
not  been  conferred  by  sufficient  petition, 
an  appeal  by  petitioner  from  an  order 
remanding:  him  after  hearing:,  or  from  an 
order  refusing:  his  application  for  writ,  will 
not  operate  upon  state  courts  and  authori- 
ties to  stay  pending:  proceedingrs. — Ex 
parte  Bdg:ar,  119  Cal.   128,  126,   61  Pac.   29. 


§1476.  WBIT,  HOW  ISSUED.  PROOEEDINOS  THEREON.  The  writ 
of  habeas  corpus  may  be  granted  in  the  manner  provided  by  the  constitution. 
If  the  writ  has  been  granted  by  any  court  or  a  judge  or  justice  thereof, 
and  after  the  hearing  thereof  the  prisoner  has  been  remanded,  he  shall  not 
be  discharged  from  custody  by  the  same  or  any  other  court  of  like  general 
jurisdiction,  or  by  a  judge  or  justice  of  the  same  or  any  other  court  of  like 
general  jurisdiction,  unless  upon  some  ground  not  existing  in  fact  at  the  issuing 
of  the  prior  writ. 

[Point  not  raised  in  petition.]  Should  the  prisoner  desire  to  urge  some  point 
of  law  not  raised  in  the  petition  for  or  at  the  hearing  upon  the  return  of  the 
prior  writ,  then,  in  case  such  prior  writ  has  been  returned  or  returnable  before 
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a  superior  court  or  a  judge  thereof,  no  writ  can  be  issued  upon  a  second  or 
other  application  except  by  the  appropriate  district  court  of  appeal  or  some 
justice  thereof,  or  by  the  supreme  court  or  some  judge  thereof,  and  in  such 
an  event  such  writ  must  not  be  made  returnable  before  any  superior  court 
or  any  judge  therof. 

[Prior  writ— Return  of  subsequent  writ.]  In  the  event,  however,  that  the 
prior  writ  was  returned  or  made  returnable  before  a  district  court  of  appeal 
or  any  justice  thereof,  no  writ  can  be  issued  upon  a  second  or  other  applica- 
tion except  by  the  supreme  court  or  some  judge  thereof,  and  such  writ  must 
be  made  returnable  before  said  supreme  court  or  some  judge  thereof. 

{Application  for  writ  must  be  verified;  prior  applications.]  Every  appli- 
cation for  a  writ  of  habeas  corpus  must  be  verified,  and  shall  state  whether  any 
prior  application  or  applications  have  been  made  for  a  writ  in  regard  to  the 
same  detention  or  restraint  complained  of  in  the  application,  and  if  any  such 
prior  application  or  applications  have  been  made  the  later  application  must 
contain  a  brief  statement  of  all  proceedings  had  therein,  or  in  any  of  them,  to 
and  including  the  final  order  or  orders  made  therein,  or  in  any  of  them,  on 
appeal  or  otherwise. 

[Service  of  copy  of  application;  proof  of,]  Whenever  the  person  applying 
for  a  writ  of  habeas  corpus  is  held  in  custody  or  restraint  by  any  officer  of 
any  court  of  this  state  or  any  political  subdivision  thereof  or  by  any  peace 
officer  of  this  state  or  any  political  subdivision  thereof,  a  copy  of  the  appli- 
cation for  such  writ  must  in  all  cases  be  served  upon  the  district  attorney 
of  the  county  wherein  such  person  is  held  in  custody  or  restraint  at  least 
twenty-four  hours  before  the  time  at  which  said  writ  is  made  returnable 
and  no  application  for  such  writ  can  be  heard  without  proof  of  such  service  in 
cases  where  such  service  is  required. 

History:  Enacted  February  14,  1872;  amended  February  18,  1880, 
Code  Amdts.  1880  (Pen.  C.  pt.),  p.  4;  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  499,  act  held  unconstitutional,  see 
history,  §  171a  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and 
Amdts.  1905,  p.  706;  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  560; 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  541. 


ISSUANCE  OF  WEIT  OP  HABEAS 
CORPUS— PBOCEDUBE. 

1.  Appeal — Provisions  of  section  do  not 
give  right  of. 

2,3.  Constitutionality  —  Of  Amendment  of 
1907. 

4.  Construction — Effect  of  amendment  of 
1907. 
6-  8.  Issuance  of  writ — As  to  generally. 

9, 10.  Same  —  Same  —  Requisites  of  petition 
for. 
11, 12.  Same — Same — Second  application  for. 

13.  Same — ^By  district  courts  of  appeal. 

14.  Same  —  Same  —  Failure  of  judges  to 

agree. 

15.  Same — ^By  justice  of  supreme  court. 

16.  Same — Same — When    to   be   made    re- 

turnable before  court  in  bank. 

17.  Same — By  superior  courts  and  judges. 


18.  Same — By  supreme  court  —  Appellate 

jurisdiction. 

19.  Same — Same— Not  obligatory  in  term- 

time. 

20.  Same — Same — Original  jurisdiction. 

21.  Same — Same — Qualified  original  juris- 

diction. 

22.  Same  —  Same  —  Returnable  before  su- 

perior judge — Insanity  cases. 

23.  Same— Same — Transfer    from    district 

courts  of  appeal  to  supreme  court. 

24.  Jurisdiction  of  any  court  or  judge. 

25.  Same — Where  judgment  of  conviction 

in  superior  court  has  been  reversed. 

26.  Waiver  of  issuance  of  writ. 

27.  Writ  should  not  issue  to  run  out  of 

county,  when. 

28.  Writ   should   not   issue,   when — Arrest 

for  same  offense  after  discharee. 
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29.  Same — From   federal   court   for   mere 

error  committed  by  state  court. 

30.  Same — Where   court   ia   aatisfied   that 

prisoner  would  be  remanded. 

31.  Same — Where    evidence    warrants    be- 

lief of  guilt. 

32.  Same — ^Where  no  sufficient  ground  for 

discharge  appears. 

33.  Same — ^Where  object  of   petitioner   is 

simply  to  rebut  case  made  against 
him. 

34.  Same — ^Where  prisoner  was  not  brought 

to  trial  within  sixty  days. 

35.  Same — ^Where    there    is    no    proof    of 

facts  showing  that  citation  for  con- 
tempt was  unauthorized. 

1.  Appeal— PrqTlsioas  of  aeetloH  do  mot 
irlTe  liarht  to  district  court  of  appeal  from 
order  of  superior  court  dischargrinfir  petition 
In  proceedingrs  on  habeas  corpus.  Such 
order  is  not  flnal  Judgment,  and  is  not 
appealable. — Ex  parte  White,  2  Cal.  App. 
726,    780,    84   Pac.    242. 


2.  Coastltvtionallty— Of  ameBdmeiit  of 
1907« — This  section,  as  amended  in  1907,  la 
declared  to  be  unconstitutional,  for  the 
reason  that  the  writ  is  a  constitutional  one, 
and  the  lefirlslature  has  no  power  to  enact 
such  restriction  on  courts  and  judgres  in 
habeas  corpus  proceedingrs  as  that  adopted 
by  this  amendment.  Writ  of  habeas 
corpus  can  not  be  abrograted,  nor  its  effl- 
dency  curtailed,  by  legislative  action. — Ex 
parte  Grossmann  (Superior  Court,  San 
Francisco.  Oct.  12,  1907),  San  Francisco 
Recorder,    Oct.    14,    1907. 

3.  Judgre  Cook  says: 

It  Is  claimed  by  respondent  that  because 
of  the  amendment  to  the  habeas  corpus 
act  passed  by  the  legrlslature  of  this  state 
in  1907,  where  a  superior  court,  or  a  jud^e 
thereof,  has  remanded  a  prisoner  on  habeas 
corpus,  neither  the  same  court,  nor  any 
other  Judgre  thereof,  can  order  his  release. 
The  question,  therefore,  which  must  be 
considered  in  limine,  is  that  upon  which 
the  Jurisdiction  of  the  court  to  consider 
the  other  question  presented  depends,  relat- 
ing: to  the  office  and  effect  of  the  writ 
of  habeas  corpus,  under  our  system  of 
Jurisprudence. 

Tke  vrrlt  of  kabeao  corpus  Is  older  than 
the  ooastltvtloii  itself,  and  when  the  con- 
stitution refers  to  such  a  writ  only  by 
name,  without  deilnlngr  it,  under  all  consti- 
tutional construction  ever  sanctioned,  the 
writ  referred  to  must  be  considered  to  be 
the  writ  as  it  existed  at  the  time  of  the 
adoption  of  the  constitution. 

Relief  from  lllegral  Imprlaonment  by 
means  of  the  remedial  writ  of  habeas 
corpus  is  not  the  creature  of  any  statute. 
The  history  of  the  writ  is  lost  in  antiquity. 
It  was  in  use  before  the  existence  of  our 
VOTernment,  and  came  to  us  as  a  part  of 
our  Inheritance  from  Engrland,  and  exists 
as  a  part  of  the  common  law  of  the  state. 


Whenever  the  virtue  and  applicability  of 
this  writ  have  been  attacked  or  impugrned. 
it  has  been  defended,  and  its  vigror  and 
efficiency  reasserted,  as  the  grreat  bulwarlc 
of  liberty.  It  Is  intended  and  well  adapted 
to  effect  the  grreat  object  secured  in  Eng- 
land by  Magna  Charta.  and  made  a  part 
of  our  constitution.  Where,  without  due 
process  of  law,  a  person  ia  deprived  of 
his  liberty,  he  can,  under  our  constitution, 
invoke  its  aid. 

The  statutes  which  have  been  passed  in 
Engrland  from  the  time  of  Charles  II,  and 
in  this  and  our  sister  states  from  the  time 
of  our  and  their  orgranixation,  have  not 
been  intended  to  detract  from  its  force, 
but  rather  to  add  to  its  efficiency.  They 
have  been  intended  to  prevent  the  writ 
from  being:  rendered  inoperative,  by  in- 
creasing: the  facilities  for  procuring:  it, 
enlargring:  the  class  of  officers  havingr  Juris- 
diction in  respect  to  it,  imposing  penalties 
for  refusingr  to  g:rant  it  or  to  obey  it,  and 
providing  for  a  speedy  return  and  prompt 
trial  and  discharge  of  the  person,  if  not 
held  according  to  the  law  of  the  land. 

The  privilege  of  the  writ  can  not  even 
be  temporarily  suspended,  except  for  the 
safety  of  the  state,  in  cases  of  rebellion  or 
invasion.  The  remedy  against  illegal  im- 
prisonment, afforded  by  this  writ,  as  it  was 
known  and  used  at  common  law,  is  placed 
beyond  the  pale  of  legislative  discretion, 
except  that  it  may  be  suspended  when 
public  safety  requires,  in  either  of  the 
emergencies    named    in    the    constitution. 

The  conclusions  at  which  I  have  arrived 
on  this  question  will  be  found  to  be  fully 
sustained  by  the  following  authorities,  viz.: 

Cal.  Const.  1879.  art.  VI,  U  5,  6,  1  Hen- 
nlng's  Gen.  Laws  (3d  ed.),  p.  1;  Matter  of 
Perkins,  2  Cal.  424;  Hicks  v.  Bell.  3  Cal. 
219;  Halght  v.  Gay,  8  Cal.  297;  Willis  v. 
Farley,  24  Cal.  600;  Ex  parte  Ruiz,  28  Cal. 
247;  Cameron  v.  Kenfleld.  67  Cal.  660; 
Farmers  v.  Thresher,  62  Cal.  407;  In  re 
Shortridge,  99  Cal.  526,  37  Am.  St.  Rep.  78, 
21  L.  R.  A.  766,  84  Pac.  227;  Tulare  v. 
Hevren,  126  Cal.  226,  228.  68  Pac.  630;  8  Cyc. 
812-827;  10  Cent.  Dig.  cols  1829-1887,  §S  58- 
62,  and  cols.  1339-1341,  §  66;  26  Cent.  Dig. 
cols.  1100-1104,  §  121. 

4.  Conii<ractlon— BIfeet  of  amendment  of 
1907  to  above  section  is  to  put  an  end  to 
rractice  heretofore  prevailing  of  going 
from  one  judge  to  another  of  no  greater 
authority,  with  same  petition  for  writ  of 
habeas  corpus,  in  order  to  secure  from 
one  relief  that  has  been  denied  by  another, 
— Ex  parte  Mogensen,  161  Cal.  517,  91  Pac. 
334,    335. 

An  to  conatltntlonalItT  of  amendatent  of 
1007,   see   paragraphs   2,  8,   this  note. 

O.     Issnanee    of   writ— As   to    generally. — 

Habeas  corpus  will  not  He  to  inquire  into 
the  question  whether  the  complainant  had 
actual  knowledge  of  the  matters  as  to 
which  he  swore  positively  in  the  complaint. 
— Ex  parte  Vaughan,  169  Cal.  483,  147  Pac. 
124. 
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6.  An  Indictment  chargingr  the  crime  of 
perjury,  committed  in  srivinir  false  answers 
to  questions  before  the  ffrand  Jury  while 
Investlgrating:  the  subject  of  "prostitution 
In  the  City  of  Bakersfleld,"  is  not  subject 
to  attack  on  habeas  corpus  on  the  grround 
that  the  subject  was  one  which  the  grrand 
jury  had  no  power  to  investigate:  it  should 
be  attacked  by  demurrer. — Ex  parte  Clif- 
ton,  26  CaL  App.   334,   146  Pac.    1064. 

7.  Where  in  a  pro8ecutIr)n  for  the  offense 
of  failing:  to  provide  for  a  minor  child  the 
common  necessaries  of  life,  the  defendant 
appears,  and  is  thereby  given  opportunity 
to  present  certain  objections  to  the  Judi^:- 
ment  of  conviction,  he  has  his  remedy  by 
appeal,  if  overruled,  and  can  not  raise 
fhem  by  habeas  corpus. — Ex  parte  Meads, 
86   Cal.   App.   681,   147    Pac.   985. 

3.  The  issuance  of  the  commitment  and 
the  delivery  of  the  defendant  to  the  sheriff 
before  the  actual  docketing:  of  the  Judgr- 
ment  do  not  entitle  the  defendant  to  re- 
lease upon  habeas  corpus.  —  Ex  parte 
Hobbins,   27  Cal.  App.   677,   151   Pac.  14. 

0.  Same  —  Same  —•  Requisite*  of  petition 
for. — Where  a  person  allegred  to  be  unlaw- 
fully imprisoned  under  a  warrant  of  arrest 
issued  upon  a  complaint  chargring:  him  with 
the  violation  of  the  provisions  of  certain 
sections  of  a  municipal  ordinance  seeks 
dischargre  upon  habeas  corpus  on  the 
ground  that  the  ordinance  is  unconstitu- 
tional, it  is  essential  that  a  copy  of  the 
complaint  and  a  copy  of  the  ordinanjce  be 
presented  as  a  part  of  or  with  the  petition 
for  the  writ. — Ex  parte  Crowley,  171  Cal. 
68.  151  Pac.  739. 

10.  A  petition  for  a  writ  of  habeas 
corpus  which  does  not  state  whether  any 
prior  application  has  been  made  to  any 
court  for  a  writ  in  regrard  to  the  same 
detention  or  restraint,  and  which  fails  to 
show,  if  there  was  any  such  application, 
the  proceeding's  therein,  is  defective. — Ex 
parte  Udell,  171  Cal.   599,  154  Pac.   23. 


11.  Same— Same— Second  application  for. 

— ^While  it  may  be  that  under  certain  cir- 
cumstances the  court  itself  might  feel  war- 
ranted in  entertaining  a  second  application 
for  a  party  regarding  the  same  detention 
or  restraint,  it  Is  manifest  that  no  single 
member  of  the  court,  be  he  chief  Justice 
or  associate  justice,  is  warranted  in  grant- 
ing a  writ  where  the  same  has  been  denied 
as  to  the  same  detention  or  restraint  by 
the  whole  court  in  bank,  and  an  applica- 
tion for  such  a  writ  addressed  to  the  chief 
justice  and  not  to  the  court  must  be  denied. 
— Ex  parte  Udell.   171  Cal.  599,  154  Pac.  28. 

12.  Where  a  Chinese  woman,  claiming  to 
be  the  wife  of  a  domiciled  Chinese  mer- 
chant, is  denied  admission  by  the  immi- 
gration bureau  and  applies  to  the  courts 
for  a  writ  of  habeas  corpus,  if  she  dismisses 
the  proceedings  because  of  statements  by 
the  bureau  of  immigration  in  relation  to 
rehearing    her    case,    she    iis    entitled    to    a 


second  writ  of  habeas  corpus. — "Bx  parte 
Chan   Shee,    236    Fed.    579. 

13.     Same— By   district   eourti   of   nPVCftL 

— Where  conviction  is  had  in  superior  court, 
and  is  such  that  appeal  from  judgment  of 
lower  court  would  properly  be  taken  to 
district  court  of  appeal,  petition  for  writ 
of  habeas  corpus,  prohibition,  mandamus, 
or  certiorari  should  be  addressed  in  fl:-st 
instance  to  proper  district  court  of  appeal, 
— Collins  V.  Superior  Court,  147  Cal.  2G4.. 
81    Pac.  509. 


14.  Same — Same— Fallore  of  Jodfpea  to* 
airree. — Where  three  judges  of  district 
court  of  appeal  fail  to  agree  in  proceedintc 
for  writ  of  habeas  corpus,  writ  must  be 
deemed  denied,  under  constitutional  pro- 
vision requiring  concurrence  of  three  judges 
to  pronounce  judgment.— Bx  parte  Sauer. 
3  Cal.  App.  237,  84  Pac.  995.  Ex  parte 
Oates,  7  Cal.  Unrep.   245,  83  Pac.  261. 


10.     Same— By  Justices  of  supreme  court. 

— Each  of  justices  of  supreme  court  has 
power  to  issue  writs  of  habeas  corpus  to 
any  part  of  state,  upon  petition  by  or  on 
behalf  of  any  person  held  in  actual  cus- 
tody, and  may  make  such  writs  returnable 
before  himself  or  supreme  court,  or  before 
any  district  court  of  appeal,  or  before  any 
judge  thereof,  or  before  any  superior  court 
in  state,  or  before  any  judge  thereof. — 
Const.  1879,  art.  VI,  S  4,  1  Henning's  General 
Laws   (3d  ed.),  p.  xlix. 

19.  Same— Same— Wken  to  ko  made  re- 
turnable before  eourt  la  kank. — Where 
single  justice  of  district  court  of  appeal 
has  remanded  prisoner  on  habeas  corpus, 
single  justice  of  supreme  court  may  not 
overrule  such  decision  on  return  of  any 
writ  issued  by  him,  but  writ.  If  issued  at 
all,  must  be  made  returnable  before  su- 
preme court  in  bank. — Ex  parte  Mogensen, 
151  Cal.  517,   91  Pac.  884,  335. 

17.  Same^By  superior  courts  and  Judges. 

— Superior  courts  of  this  state  and  their 
judges  have  power  to  issue  writs  of  habeas 
corpus  on  petition  or  on  behalf  of  any  per- 
son in  actual  custody  in  their  respective 
counties. — Const.  1879,  art.  VI,  f  6,  1  Hen- 
niug's  General  Laws  (3d  ed.),  p.  Ill;  Kerr's 
Cyc.  Code  Civ.  Proc.  (2d  ed.),  §76,  subd. 
6  and  note. 

18.  Same — By  supreme  court— Appellate 
Jurisdiction. — Supreme  court  has  power  to 
issue  writs  of  habeas  corpus,  when  neces- 
sary to  complete  exercise  of  its  appellate 
Jurisdiction. — See  Const.  1879,  art.  VI,  S  4, 
Henning's  General  Laws  (Sd  ed.),  p.  xlix; 
Kerr's  Cyc.  Code  Civ.  Proc.  (2d  ed.),  9  51 
and  note. 

19.  Same^Same— Not  obligatory  la  term- 
time. — Although  supreme  court  may  issue 
writs  of  habeas  corpus,  its  allowance  In 
term-time  is  not  obligatory.  That  must 
rest  in  sound  legal  discretion  of  court.  To 
allow  it  may  be  obligatory  upon  judges 
in  thoir  individual  capacity,  but  no  such 
obligation  lies  upon  court.— Bx  parte  Bills. 
11  Cal.   222,  226. 
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20.     Same^^Samc — Orlfflmal  Jurlsdlctton. — 

Supreme  court  has  power  to  issue  writs  of 
habeas  corpus  in  exercise  of  its  original 
Jurisdiction. — Kerr's  Cyc.  Code  Civ.  Proc. 
(2d  ed.),   S  61  and  note. 


21.  Same — Same— 4iaalllled  orlvlBal  Juris- 
diction.— Supreme  court  has  qualified  orig- 
inal Jurisdiction  of  writ  of  habeas  corpus, 
by  reason  of  power  vested  in  each  member 
of  court  to  issue  writ  and  to  make  it  re- 
turnable before  whole  court.  As  to  this 
writ,  it  can  not  initiate  proceedings  as  mat- 
ter of  original  Jurisdiction,  but  can  hear 
and  determine  proceeding  on  such  writ 
issued  as  Just  above  pointed  out  (Thorn- 
ton, J.,  dis.). — ^Hyatt  v.  Allen,  54  Cal.  358, 
374. 

22.  Same  —  Same  —  Rctvmable  before 
superior  Judffe  —  Insanity  cases.  —  Under 
above  section,  supreme  court  has  power 
to  make  writ  returnable  before  any 
superior  Judge  for  determination  by  him, 
and  where  patient  committed  as  insane 
person  has  become  sane  while  confined  in 
state  hospital,  application  for  writ  of 
habeas  corpus  to  obtain  applicant's  release 
from  confinement  should  be  granted  before 
judge  of  superior  court  for  hearing  as  to 
applicant's  sanity,  on  proper  evidence. — Ex 
parte  Clary,  149  Cal.  782,  87  Pac.  680,  582. 

28.  Same— Same— Transfer  from  distriet 
courts  of  aRPeal  to  svpreate  court. — Consti- 
tutional provision  with  reference  to 
transfer  of  case  from  district  court  of 
appeal  to  supreme  court  has  no  application 
in  matters  of  habeas  corpus. — Ex  parte 
Williams.    7    Cal.    Unrep.    809.    87    Pac.    668. 

24.  Jurisdiction    of   any    court    or   Judir« 

on  habeas  corpus  is  original,  and  not  appel- 
late.— Ex    parte    Cottrell.    69    Cal.    420.    422. 

25.  Same— l¥hcre  JudiTBient  of  conviction 
In    superior    court    has    been    reversed    by 

appellate  court  without  ordering  any  new 
trial,  writ  of  habeas  corpus  should  be 
addressed  to  appellate  court  which  made 
order  in  reversing  case  without  granting 
new  trial. — Ex  parte  Ballard,  149  Cal.  114, 
116,   84   Pac.   888. 

2C.  IPITalver  of  Issuance  of  writ. — It  is 
usual  for  court,  on  application  for  writ  of 
habeas  corpus,  to  issue  writ,  and  on  re- 
turn to  dispose  of  case;  but  court  can  elect 
to  waive  issuance  of  writ,  and  consider 
whether,  upon  facts  presented  in  petition, 
prisoner,  if  brought  before  it,  could  be  dis- 
charged.—-Ex  parte  MlUIgan,  71  U.  S.  (4 
Wall.)    2,    18    Lr.    ed.    281.    292. 

27.  'Writ  should  not  Issue  to  run  out  of 
county,  when. — ^Writ  of  habeas  corpus 
should  not  issue  to  run  out  of  county, 
unless  for  good  cause  shown,  such  as 
absence,  disability,  or  refusal  of  local  Judge 
to  act,  or  other  reason  showing  object  and 
reason  of  law  requiring  its  issuance. — Ex 
parte  Ellis,   11   Cal.   222,   226. 

As  to  issuance  of  writ  of  habeas  corpus 
In  federal  courts,  see   note   4  L*.   R.  A.   236. 

Authority  of  state  court  on  habeas  corpus, 

see  note  37  Am.  Dec.   200,  203. 


28.  Writ  should  not  Issue,  when— Arrest 
for  same  offense  after  dlscharare. — In  pros- 
ecution for  felony,  an  order  that  defendant 
be  discharged  from  custody  is  not  bar  to 
another  prosecution  for  same  offense,  and 
defendant  is  not  entitled  to  writ  of  habeas 
corpus  for  his  relief  upon  subsequent  arrest 
for  such  offense. — Ex  parte  Cahill,  62  Cal. 
463,   464. 

Imprisonment  after  dlscharire,  when  per- 
mitted, see,  post,  S  1496  and  note. 

Penalty  tor  refuslnor  mrrit  of  habeas  cor- 
pus, see  note  67  Am.  Dec.  897;  also,  post, 
9  1606   and  note. 


That  prisoner  may  be  discharged   If  not 
Indicted    within    time    prescribed     by    lair, 

see,  post,  S  1485  and  note. 


29,  Same— From  federal  court  for  mere 
error  committed  by  state  court. — Writ  of 
habeas  corpus  is  properly  denied  by  cir- 
cuit court  of  United  States  where  error 
was  committed  by  state  court,  in  murder 
case,  in  submitting  to  Jury  question  only 
as  to  whether  or  not  petitioner  was  guilty 
of  murder  in  first  degree,  where  evidence 
showed,  or  tended  to  show,  that  he  was 
guilty,  at  most,  of  murder  in  second  degree. 
— Crossley  v.  State  of  California.  168  U.  S. 
640,   42  L.   ed.   610,   18   Sup.   Ct.   Rep.   242. 

30.  Same— W^here  court  Is  satisfied  that 
prisoner  ivould  be  remanded.— Where  cause 
of  imprisonment  is  shown  as  fully  by  peti- 
tioner as  it  could  appear  on  return  of  writ, 
writ  ought  not  to  be  awarded  if  court  is 
satisfied  that  prisoner  would  be  remanded 
to  prison. — Ex  parte  Milligan,  71  U.  S.  (4 
Wall.)   2,  18  L.  ed.  881,  298. 

81.  Same— Where  evidence  warrants  be- 
lief of  guilt. — Petitioner  is  not  entitled  to 
writ  of  habeas  corpus,  no  matter  how  inno- 
cent he  may  be,  if  evidence  taken  on  his 
preliminary  examination  was  sufRcient  to 
warrant  belief  that  he  was  guilty. — Ex 
parte  Allen,   12  Nev.    87,   88. 


Same— W^here  no  suflclent  ground 
for  discharge  appears. — Petitioner  for  writ 
of  habeas  corpus  should  state  facts  suffi- 
cient to  make  out  prima  facie  case.  Before 
writ  is  granted,  sufficient  probable  cause 
must  be  shown  to  enable  court  to  form 
some  Judgment  in  case,  and  if  it  appears 
from  petitioner's  statement  that  there  ia 
no  sufficient  ground  for  his  discharge,  court 
should  not  issue  writ. — Ex  parte  Deny,  10 
Nev.    212,   213. 

82.  Same— W^here  object  of  petitioner  In 
simply  to  rebut  case  made  against  him. — 

Writ  of  habeas  corpus  will  be  denied, 
where  object  of  petitioner  is,  not  to  show 
that  he  was  committed  without  reasonable 
cause,  but  to  endeavor  to  rebut  case  made 
against  him  at  his  preliminary  examina- 
tion by  introduction  of  new  testimony,  or 
by  impeaching  witnesses  for  prosecution.^- 
Ex  parte  Allen,   12  Nev.  87,   88. 

84.  Same  —  W^here  prisoner  mras  not 
brought  to  trial  within  sixty  days. — Where 
petitioner   for   writ  of  habeas   corpus   had 
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been  accused  of  crime  by  Information,  and 
he  was  brousrht  to  trial  within  sixty  days, 
but  there  was  mistrial,  and  case  was  nec- 
essarily continued,  but  sixty  days  had  not 
elasped  between  mistrial  and  his  applica- 
tion for  writ,  writ  should  be  denied, 
considering  that  court  had  no  power  to 
continue  case  for  more  than  sixty  days 
without  petitioner's  consent. — Ex  parte 
Ross,   82  CaL   109,   110.    22   Pac.   1086. 

See,  ante,  §  1682  and  note. 

35b     8aie     Wheye    there   to   bo   proof   of 


faets  ahowlns  that  eftation  for  eontempt 
was  vBavthorlaeA. — 'Upon  habeas  corp\is, 
burden  is  upon  petitioner  to  show  that 
restraint  which  Is  apparently  legral  is  not 
so.  If  he  is  committed  for  contempt,  and 
commitment  •  states  facts  sufficient  to 
authorize  citation,  and  there  is  no  proof 
upon  subject,  habeas  corpus  does  not  lie 
upon  flrround  that  there  was  not  sufficient 
showing  before  superior  court  to  justify 
the  Issuance  of  such  citation  to  him. — ^In  re 
Clarke,   126  CaL   888.  896,  68   Pac.   22. 


§1476.    WRIT  OF 


CORPUS  TO  ISSUE  WITHOUT  DELAY. 


ADKITTED  TO  BAIL  PENDING  DETERMINATION.    Any  court  or  judge 

authorized  to  grant  the  writ,  to  whom  a  petition  therefor  is  presented,  must, 

if  it  appear  that  the  writ  ought  to  issue,  grant  the  same  without  delay;  and 

if  the  person  by  or  upon  whose  behalf  the  application  for  the  writ  is  made 

be  detained  upon  a  criminal  charge,  may  admit  him  to  bail,  if  the  offense 

is  bailable,  pending  the  determination  of  the  proceding. 

History:     Enacted  February   14,  1872;    amended   March  20,   I9O69 
Stats,  and  Amdts.  1906,  p.  476. 

Aa  to  whem  eoart  may  vetnae  writ  of  habeas  eorgwh  ■••  note  87  Am.  Dec.  896-898. 

§  1477.  WRIT,  WHAT  TO  CONTAIN.  The  writ  must  be  directed  to  the 
person  having  custody  of  or  restraining  the  person  on  whose  behalf  the  appli* 
cation  is  made,  and  must  command  him  to  have  the  body  of  such  person  before 
the  court  or  judge  before  whom  the  writ  is  returnable,  at  a  time  and  place 
therein  specified. 

History:     Enacted  February  14,  1872. 

§1478.    HOW  SERVED.    If  the  writ  is  directed  to  the  sheriff  or  other 

ministerial  officer  of  the  court  out  of  which  it  issues,  it  must  be  delivered  by 

the  clerk  to  such  officer  without  delay,  as  other  writs  are  delivered  for  service. 

If  it  is  directed  to  any  other  person,  it  must  be  delivered  to  the  sheriff,  and 

be  by  him  served  upon  such  person  by  delivering  the  same  to  him  without 

delay.    If  the  person  to  whom  the  writ  is  directed  can  not  be  found,  or  refuses 

admittance  to  the  officer  or  person  serving  or  delivering  such  writ,  it  may  be 

served  or  delivered  by  leaving  it  at  the  residence  of  the  person  to  whom  it  is 

directed,  or  by  affixing  it  to  some  conspicuous  place  on  the  outside  either  of 

his  dwelling-house  or  of  the  place  where  the  party  is  confined  or  under 

restraint. 

History:     Enacted  February  14,  1872. 

§  1479.    PROOEEDmOS  XTPON  DISOBEDIENOE  TO  THE  WRIT.    If  the 

person  to  whom  the  writ  is  directed  refuses,  after  service,  to  obey  the  same, 
the  court  or  judge,  upon  affidavit,  must  issue  an  attachment  against  such 
person,  directed  to  the  sheriff  or  coroner,  commanding  him  forthwith  to 
apprehend  such  person  and  bring  him  immediately  before  such  court  or  judge ; 
and  upon  being  so  brought,  he  must  be  committed  to  the  jail  of  the  county 
until  he  makes  due  return  to  such  writ,  or  is  otherwise  legally  discharged. 

History:     Enacted  February  14,  1872. 
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CPt.  11. 


DISOBEDIENCE  OF  WRIT—PROCEDURE. 

1.  FrieDdfl  and  relatives  of  defendant. 

2.  Legislative  control. 

3.  Property  qualifications. 

4.  Residence  of  sureties. 

5.  Witnesses  may  be  examined. 

As   to   return   to   writ,    what  to   contain^ 

see,  post,   S  1480  and  note. 

1.  Friend*    and    relatives    of    defendant 

are  not  excluded  by  the  statute  and  the 
court  has  no  power  to  arbitrarily  refuse 
sureties  for  the  sole  reason  that  they  are 
friends  or  relatives  of  the  defendant.  In 
fact/  It  Is  usual  and  customary  for  the 
person  to  call  upon  his  friends  and  rela- 
tives in  such  cases,  and  it  is  more  natural 
for  them  to  become  sureties  than  for 
strangers  to  do  so.  It  can  make  no  differ- 
ence whether  the  sureties  are  relatives  or 
not  provided  they  are  financially  respon- 
sible. If  the  bail  is  forfeited  and  the 
money  paid  it  makes  no  difference  where 
it  comes  from. — Ex  parte  Ruef,  8  Cal.  App. 
468.  471,  97  Pac.  89,  90. 

2.  LeffislatlTe  eontrol. — ^Under  the  con- 
stHutlon  of  the  United  States  and  the 
constitution  of  this  state  the  leg-islature 
could  not  prescribe  such  burdensome  rules 
as  to  sureties,   and  their  rigrht  to   qualify 

•as  such,  that  the  prisoner  would  be  de- 
prived of  his  constitutional  rlg^ht  to  be 
admitted  to  bail  upon  grivlng:  sufficient 
surety,  but  the  leffisrlature,  however,  has 
prescribed  the  form  of  the  undertakinsrs  to 
the  qualification  of  bail.  It  is  the  duty 
of  the  court  to  follow  the  law  upon  this 
subject.     The  rule  prescribed  by  the  lesris- 


lature  for  its  g-uidance  should  be  followed 
regrardless  of  the  personal  opinions  of  the 
Judge. — Ex  parte  Huef,  8  Cal.  App.  468,  469, 
97  Pac.  89,  90. 

S.  Property  qvallfleatloB  Is  that  each 
surety  must  be  worth  the  amount  specified 
in  the  undertaking  exclusive  of  property 
exempt  from  execution.  It  may  be  real  or 
personal  property,  in  the  county  or  else- 
where. Its  situation  may  be  Inquired  Into 
for  the  purpose  of  testing  the  truth  as  to 
whether  or  not  the  surety  really  owns  the 
property,  and  the  court  in  all  cases  should 
be  careful  not  to  accept  fictitious  or  worth- 
less bail,  or  to  accept  persons  as  sureties 
who  are  not  financially  responsible. — Ex 
parte  Ruef,  8  Cal.  App.  468,  470,  97  Pac. 
89,  90. 

4»  Realdence  of  avretlea. — ^The  court  or 
magrlstrate  may  refuse  to  accept  any  person 
who  is  not  a  resident  of  the  county  where 
the  bail  is  offered,  but  this  discretion  the 
court  rarely  avails  itself  of,  unless  there  is 
some  circumstance  which  would  reasonably 
excite  suspicion  as  to  such  surety,  or  unless 
it  would  be  difficult  to  investi grate  his 
financial  standing  in  a  distant  location.— 
Ex  parte  Ruef,  8  CaL  App.  468,  470,  97  Pac. 
89,  90. 

&     Witneflaea  nuiy  be  exaaalned  and  •  the 

sureties  placed  upon  oath  upon  their  quali- 
fication. The  district  attorney  should  be 
allowed  to  bring:  witnesses  and  examine 
them  fully,  and  be  allowed  to  fully  cross- 
examine  the  sureties,  and  all  means  of 
investifiration  allowed,  but  no  unreasonable 
delay  should  be  grranted. — Ex  parte  Ruef, 
8  Cal.   App.  468,   470.   97   Pac.   89,  90. 


§  1480.  RETURN,  WHAT  TO  CONTAIN.  The  person  upon  whom  the  writ 
is  served  must  state  in  his  return,  plainly  and  unequivoeally : 

1.  Whether  he  has  or  has  not  the  party  in  his  custody,  or  under  his  power 
or  restraint; 

2.  If  he  has  the  party  in  his  custody  or  power,  or  under  his  restraint,  he 
must  state  the  authority  and  cause  of  such  imprisonment  or  restraint ; 

3.  If  the  party  is  detained  by  virtue  of  any  writ,  warrant,  or  other  written 
authority,  a  copy  thereof  must  be  annexed  to  the  return,  and  the  original 
produced  and  exhibited  to  the  court  or  judge  on  the  hearing  of  such  return; 

4.  If  the  person  upon  whom  the  writ  is  served  had  the  party  in  his  power 
or  custody,  or  under  his  restraint,  at  any  time  prior  or  subsequent  to  the 
date  of  the  writ  of  habeas  corpus,  but  has  transferred  such  custody  or 
restraint  to  another,  the  return  must  state  particularly  to  whom,  at  what 
time  and  place,  for  what  cause,  and  by  what  authority  such  transfer  took  place ; 

5.  The  return  must  be  signed  by  the  person  making  the  same,  and,  except 
when  such  person  is  a  sworn  public  officer,  and  makes  such  return  in  his 
official  capacity,  it  must  be  verified  by  his  oath. 

History:     Enacted  February  14,  1872. 
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«|  14S1-1483 


BETITRN  TO  WEIT. 

1.  Affidayits — ^Entitling. 

2.  Construction  of  section. 

3.  Necessity  for  return. 

4.  Sufficiency  of  return. 

1.  AffldATit  —  Bntltlliiv.  —  Affidavits  de- 
fectively entitled,  when  valid. — See,  ante, 
§  1401  and  note. 

Errom  amd  miiitakeM  Is  pleadlnsa  and 
other    proceedflngra.    whem     not    material. — 

See,   ante,    $1404    and   note. 

2.  ConatractioB  of  section. — This  section 
requires  person  on  whom  writ  of  habeas 
corpus  is  served  to  make  return  thereto; 
if  party  Is  detained  by  virtue  of  any  writ, 
warrant,  or  other  written  authority,  a  copy 
thereof  must  be  annexed  to  return. — Kx 
parte  Zeehandelaar,  71  Cal.  238,  12  Pac.  259. 


8.  NeceM»lty  for  return. — Return  by  of- 
ficer or  other  person  havinir  Jurisdiction  of 
prisoner  is  required  by  writ  of  habeas  cor- 
pus.— Ex  parte  Collins,  l&l  Cal.  340,  129 
Am.  St.  Rep.  122,  90  Pac.  827.  828. 

4»  SaJllclency  of  retvm. — In  habeas  cor- 
pus proceedingrs,  where  sheriff  returned 
that  he  held  petitioner  by  virtue  of  warrant 
and  commitment,  issued  after  writ  liad 
been  granted,  and  before  hearing  thereof, 
and  annexed  to  his  writ  what  purported 
to  be  a  copy  of  order  for  petitioner  arrested 
for  different  offense,  and  commitment  by 
magistrate,  but  neither  original  warrant 
nor  commitment  was  offered  at  hearing, 
and  no  evidence  was  given  that  such  docu- 
ments existed,  return  was  insufficient  to 
show  that  officer  legally  held  petitioner  In 
custody. — Ex  parte  Baker,  4  Cal.  App.  25,  86, 
Pac.  916. 


§  1481.  BODY  MUST  BE  PRODUCED,  WHEN.  The  person  to  whom  the 
writ  is  directed,  if  it  is  served,  must  bring  the  body  of  the  party  in  his 
custody  or  under  his  restraint,  according  to  the  command  of  the  writ,  except  in 
the  cases  specified  in  the  next  section. 

History:     Enacted  February  14,  1872. 


PRODUCTION  or  BODY. 

1.  Failure  to  produce  bodj  is  contempt. 

2.  Power  to  compel  production  of  body. 

3.  Writ  is  without  effect,  when. 

1.     Fallare  to  produce  body  ta  cOBtempt. 

— Failure  to  produce  body  in  obedience  to 
writ  of  habeas  corpus,  where  court  finds 
that  respondent  has  power  to  do  so,  is  con- 
tempt committed  in  face  of  court,  and  no 
aflldavit  of  facts  constituting  offense  is 
necessary  to  give  court  knowledge  thereof. 
— Ex  parte  Sternes,  77  Cal.  156,  163,  11  Am. 
St.  Rep.  251.  19  Pac.  275. 

Z,     Power  to  compel  prodnetlOB  of  body. 


"<?ourt  which  has  power  to  issue  writ  of 
habeas  corpus  also  has  power  to  compel 
production  of  body  of  prisoner  before  it, 
so  that  cause  of  his  imprisonment  and 
his  detention  can  be  inquired  into. — In  re 
Robb,   64  Cal.   431,   433,   1   Pac   881. 

a.     Writ    la    without    effect,    when. — ^If    it 

appears  by  return  that  prisoner  is  not  in 
respondent's  custo4y.  nor  within  his  control, 
at  time  of  service  of  writ  of  habeas  corpus, 
such  writ  is  without  effect.  Until  party  is 
broug^ht  before  court,  it  will  make  no  order 
upon  subject.  The  return  must  be  talfen  as 
true. — Commonwealth  t.  Chandler,  11  Mass. 
83,  85. 


§1482.    WHEN  HEARINO  MAY  PROCEED  WITHOITT  PRODUCTION 

OP  THE  BODY.  When,  from  sickness  or  infirmity  of  the  person  directed  to 
be  produced,  he  can  not,  without  danger,  be  brought  before  the  court  or 
judge,  the  person  in  whose  custody  or  power  he  is  may  state  that  fact  in  his 
return  to  the  writ,  verifying  the  same  by  affidavit.  If  the  court  or  judge  is 
satisfied  of  the  truth  of  such  return,  and  the  return  to  the  writ  is  otherwise 
sufficient,  the  court  or  judge  may  proceed  to  decide  on  such  return,  and 
to  dispose  of  the  matter  as  if  such  party  had  been  produced  on  the  writ, 
or  the  hearing  thereof  may  be  adjourned  until  such  party  can  be  produced. 

History:     Enacted  February  14,  1872. 

§  1483.  HEARING  ON  RETX7RN.  The  court  or  judge  before  whom  the 
writ  is  returned  must,  immediately  after  the  return,  proceed  to  hear  and 
examine  the  return,  and  such  other  matters  as  may  be  properly  submitted 
to  their  hearing  and  consideration. 

History:     Enacted  February  14,  1872. 
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1.     HAbeAB    corpu-^Deiiiiirrer   to    retnra. 

— There  Is  no  appeal  from  an  order  over- 
ruling a  demurrer  to  a  petition  for  habeas 
corpus  and  srrantlnsr  the  writ;  the  appeal, 
If  any,  is  from  the  order  dlscharg-in?  from 


custody. — Backus    ▼.    Yep    Kim    Yuen,    227 
Fed.  848. 

See,  ante,   S 1473,  note  parag-raphs   13-15, 
45,  46. 


§  1484.  PBOCEEDINOS  ON  THE  HEABINa.  The  party  brought  before  the 
court  or  judge,  on  the  return  of  the  writ,  may  deny  or  controvert  any  of 
the  material  facts  or  matters  set  forth  in  the  return,  or  except  to  the 
sufficiency  thereof,  or  allege  any  fact  to  show  either  that  his  imprisonment 
or  detention  is  unlawful,  or  that  he  is  entitled  to  his  discharge.  The  court 
or  judge  must  thereupon  proceed  in  a  summary  way  to  hear  such  proof  as 
may  be  produced  against  such  imprisonment  or  detention,  or  in  favor  of  the 
same,  and  to  dispose  of  such  party  as  the  justice  of  the  .case  may  require, 
and  have  full  power  and  authority  to  require  and  compel  the  attendance  of 
witnesses,  by  process  of  subpoena  and  attachment,  and  to  do  and  perform 
all  other  acts  and  things  necessary  to  a  full  and  fair  hearing  and  determina- 
tion of  the  case. 

History:     Enacted  February  14,  1872. 


PROCEEDINGS  ON  HEARING— JUBIS- 
DICTION— JUDGMENT. 

1.  Construction  of  section. 

2.  Same — Evidence  to   contradict  return 

—Bail. 

3.  Court  not  in  duty  bound  to  accept  re- 

turn as  true. 

4.  Distinction    to   be   observed   in   deter- 

mining whether  court  had  jurisdic* 
tion. 
5.  6.  Extent  of  inquiry — Jurisdiction. 
7- 12.  Same  —  Jurisdiction  only  question  in- 
volved. 

13.  Same — May    go    to    question   whether 

indictment  charges  offense. 

14.  Extradition  cases — Available  remedy. 

15.  Same  —  Charge    of    being    "fugitive 

from  justice,"  insufficiency  of. 

16.  Same — Conclusiveness  of  warrant  as  to 

right  of  removal. 

17.  Same  —  Courts    may    inquire    whether 

alleged     fugitive     is     substantially 
charged  with  crime. 

18.  Same  —  Extent    of    inquiry    by    state 

courts. 

19.  Same — No  trial  for  another  offense — 

Rule  does  not  apply,  when. 

20.  Same — ^Power  of  state  court  to  com- 

mand production  of  body. 

21.  Same  —  Prisoner  is  deemed  to  be  in 

custody  of  federal  authorities,  when. 

22.  Same — ^Regularity    of    proceedings    in 

demandmg  state  not  reviewable. 

23.  Same — Remanding  prisoner  where  re- 

turn shows  lawful  custody. 

24.  Same — ^Right  to  discharge  as  not  being 

a  fugitive  from  justice. 

25.  Same — Right  to  discharge  for  delay  in 

examination. 

1822 


26.  Same— Writ  will  be  denied,  when. 

27.  Fugitive  from  justice. 

28.  Judgments  in  general — Collateral  at- 
tack on,  by  habeas  corpus  —  Ex- 
trinsic evidence. 

29.  Same — Inadequate  sentence. 

30.  Same — Inquiry  as  to  whether  jurisdic- 
tion has  been  regularly  pursued. 

81.  Same — ^Judgment  of  inferior  court  be- 
yond reach  of  collateral  attack. 

82.  Same— Judgment  is  not  conclusive  on 
question  of  authority  of  court  that 
rendered  it. 

83.  Same — Judgment  is  not  reviewable, 
when. 

84.  Same — Judgment  of  justice  of  peace 
not  wholly  void. 

85.  Same — Judgment  upon  changed  ver- 
dict. 

86.  Same — Mere  error  is  not  ground  for 
habeas  corpus. 

87.  Same — ^Mere  error  simply  renders  judg- 
ment voidable. 

88.  Same — Showing  that  previously  valid 
judgment  had  not  been  fully  exe- 
cuted. 

89.  Same — Supreme  court  can  not  require 
judgment  be  pronounced. 

40.  Same — ^Validity  of  judgment  is  ques- 
tion of  jurisdiction. 

41, 42.  Same — Void  judgments,  only,  authorize 
discharge  on  habeas  corpus. 

43.  Same — ^What  is  a  proper  subject  of  in- 
quiry. 

44.  Same — What  question  as  to  judgment 
is  not  determinable  by  court. 

45.  Same — ^When  attack  involves  examina- 
tion of  evidence  dehors  record. 
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46.  Judgments    for   eontempt  —  Collateral 

attack  on,  by  habeas  corpus — Com- 
mitment for  refusal  to  answer  ques- 
tions should  show  whether  thej  were 
legal  or  not. 

47.  Same — Conclusiveness  of  facts  stated 

in  judgment. 

48.  Same — ^Effect   of   adjudging   void   an 

order  that  partj  be  committed  until 
fine  for  contempt  be  paid. 

49.  Same  —  Every  fact  necessary  to  sus- 

tain judgment  need  not  be  stated, 
when. 

50.  Same  —  Jurisdiction  is  reviewable  on 

habeas  corpus. 

51.  Same  —  Misnomer  of  court  does  not 

affect  jurisdiction. 

52.  Same  —  Question  as  to  jurisdiction  is 

the  only  inquiry. 

53.  Same  —  Sufficiency    of    evidence    not 

reviewable. 

54.  Same — ^Writ  is  not  vehicle  for  deter- 

mining mere  errors. 

65-  57.  Matters  of  guardianship  —  Appoint- 
ment not  open  to  collateral  attack 
by  habeas  corpus,  when. 

58.  Same  —  Authority    of    parent    ceases, 

when. 

59.  Same  —  Collateral  attack,    what   is  — 

Jurisdiction. 

60.  Same  —  Validity  of  appointment  — 

Notice. 

61.  Matters    not    examinable    on    habeas 

corpus  —  Adjudication  that  custo- 
dian had  power  to  produce  body. 

62.  Same — Erroneous  finding  as  to  usur- 

pation of  office. 

63.  Same — ^Facts  as  to  whether  ordinance 

was  regularly  passed. 

64.  Same  —  Finding    that    process    was 

duly  served. 

65.  Same — Judgments    and    orders   where 

jurisdiction  existed. 

66.  Same — Matters  of  defense. 

67.  Same  —  Questions  of  fact  as  to  pass- 

age of  ordinance. 

68.  Same — Sufficiency    of   evidence   as   to 

guilt  of  convict  violating  prison 
rules. 

69.  Same — Sufficiency  of  evidence  to  war- 

rant indictment. 

70.  Same — Sufficiency    of    evidence    upon 

trial  for  violation  of  municipal  ordi- 
nance. 

71.  Same — That  persons  in  jail  may  be 

required  to  la  Dor. 

72.  Same — That  valid  judgment  had  not 

been  fully  executed. 

73.  Same — ^Uncertainty    of    complaint,    if 

it  states  offense. 

74.  Same — Validity  of  appointment  of  de 

facto  officer. 


75.  Siame — ^Whether  jury  was  legally  dis- 

charged after  failure  to  agree. 

76.  Same  —  Whether  order  made  in  pro- 

ceedings  supplemental  to  execution 
was  erroneous  or  not. 

77.  Practice— In  general. 

78.  Same — ^Burden  of  proof. 

79.  Same  —  Invalid  sentence  —  Remanding 

prisoner — ^Discharge,  when. 

80.  Same  —  Introduction  of  evidence  to 

controvert  return. 

81.  Same — ^May  except  or  traverse. 

82.  Same — ^Petitions  for  rehearing  not  al- 

lowed. 

83.  Same  —  What     necessary     to     have 

court    consider    whether    complaint 
states  cause  of  action. 

84.  Same  —  Where  process  is  not  proper, 

but  certified  copy  of  valid  judgment 
may  be  obtained. 

85r  State  courts  will  not  construe  federal 
laws. 

86.  Writ  becomes  functus  officio,  when. 

A«  to  eoIlAteml  attack  by  liabea*  eorpa* 
on  declaloii  airalBAt  eonstltatJoiial  vigKi,  see 

note  89  L.  R.  A.  460-457. 

Am  to  demnrrvr  to  return,  see,  ante,  S  1484 
and  note. 

Aatkoiity  of  state  court  on  habeas  corpus. 

— See  note   37  Am.  Dec.   200-208. 

Habeas    corpus    alone    can    not    be    nscd 
as  a  writ  of  error. — See  note  86  Am.  Dec.  40. 


PrcsnmptloB  of  Innocence  In  habeas 
pas  proceedings. — See  note  22  L.  R.  A.  678. 
679. 

1.  Construction  of  section. — ^Above  sec- 
tion declares  that  court  or  Judsre  "shall 
dispose  of  such  party  as  the  Justice  of  the 
case  may  require."'--Gardner  v.  Jones,  126 
Cal.   614,   619,   69  Pac.   126. 


2,     Snn&c— Evidence   to   contradict   return 

— BalL — Above  section  Is  merely  legrislative 
declaration  of  rule  commonly  prevailingr  in 
United  States,  that  petitioner  in  habeas 
corpus  may  put  in  evidence  to  contradict 
return,  and  may,  of  course,  in  proper  case, 
examine  witnesses.  As  to  what  evidence 
may  be  considered  is  question  of  practice, 
but  in  any  proceeding's  on  habeas  corpus, 
for  purpose  of  grivingr  bail,  only  deposi- 
tions and  other  evidence  returned  by  com- 
mitting magistrate  should  be  considered; 
but  there  may  be  cases  In  which  new  facts 
have  been  developed  or  new  evidence  dis- 
covered after  conclusion  of  preliminary 
examination,  in  which  it  would  be  proper 
to  hear  additional  testimony  on  application 
for  bail;  in  such  cases,  petition  should  set 
out  discovery  of  such  new  evidence  or 
facts  among  grounds  of  application,  and 
application  itself  should  be  addressed  to 
superior  court  or  judge  of  proper  county. 
— Ex  parte  Curtis,  92  Cal.  188,  190,  28  Pac. 
223. 
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3.  Court  not  In  duty  boand  to  accept 
return  mm  true. — Court  Is  not  in  duty  bound 
to  accept  return  of  officer  to  writ  of  habeas 
corpus  as  true. — Ex  parte  Sternes,  77  Cal. 
156.  163,  11  Am.  St.  Rep.  261,  19  Pac.  276. 

4.  Dlatlnetloii  to  be  obserTcd  In  deter- 
nlnliiV  whether  eonrt  had  JarlBdletion. — In 

determlningr  on  habeas  corpus  whether 
court  had  jurisdiction,  it  is  necessary  to 
distineruish  between  complaint  or  affidavit 
which  chargres  no  offense  at  all  and  one 
which,  though  inartlficially  drawn,  Inti- 
mates existence  of  facts  necessary  to  con- 
stitute offense  and  indicates  purpose  to 
declare  thereon. — Ex  parte  Ah  Men,  77  Cal. 
198,  201,  11  Am.  St.  Rep.  263,  19  Pac.  380. 

&  Extent  of  inqniry— iJvrlsdlctlon. — ^In- 
auiry  upon  habeas  corpus  does  not  extend 
beyond  question  of  jurisdiction  and  validity 
of  process  on  Its  face. — Ex  parte  Lonsr*  114 
Cal.    169,    160,    46    Pac.    1067. 

Jariadletlon  may  be  inqaflred  Into  on 
habeas  corpna. — See  note  26  Am.  Dec.  41-47. 

6.  Fact  of  jurisdiction  Is  proper  subject 
of  inquiry  on  writ  of  habeas  corpus.— 
Matter  of  Corryell,   22  Cal.  178,   181. 

7.  Same  Jnriadtctlon  only  qnestlon  In- 
volved.— ^Where  an  Indictment  purports  or 
attempts  to  state  an  offense  of  a  kind  of 
which  the  court  assuming  to  proceed  has 
Jurisdiction,  the  question  whether  the  facts 
charered  are  sufficient  to  constitute  an  of- 
fense of  that  kind  will  not  be  examined 
into  on  habeas  corpus. — Ex  parte  Clifton, 
26   Cal.    Aj>p.    334,    146    Pac.    1064. 

8.  The  sole  ultimate  question  which  is 
Involved  in  a  proceeding:  on  habeas  corpus 
Is  one  merely  of  jurisdiction — that  is, 
whether  the  order  or  the  Jud^rnient  or  the 
adjudication  or  the  process  whose  validity 
is  thus  attacked  and  questioned  was  one 
coming:  within  the  lawful  authority  or 
Jurisdiction  of  the  judgre  or  the  court  or 
other  legally  constituted  tribunal  making, 
granting  or  issuing  It. — O'Connor,  In  re, 
29  Cal.  App.   226;  166  Pac.   115. 

9.  The  single  question  submitted  by  a 
proceeding  in  habeas  corpus  is  always  one 
of  jurisdiction;  if  it  appears  that  it  was 
within  the  lawful  jurisdiction  of  the  court 
or  tribunal  to  do  the  act  or  pronounce  the 
judgment  assailed,  then  the  inquiry  is  at 
an  end,  even  though  it  Is  made  to  appear 
that  the  court  or  the  tribunal  in  doing  the 
act  or  pronouncing  the  Judgment  committed 
irregularities  or  errors,  which,  on  appeal, 
might  be  held  sufficient  to  vitiate  the  judg- 
ment.— Ex  parte  Long,  30  Cal.  App.  442,  158 
Pac.  1056. 

10.  Where  a  judgment  In  a  criminal 
action  is  assailed  in  a  habeas  corpus  pro- 
ceeding, the  record  of  the  proceeding  made 
at  the  time  the  judgment  was  pronounced 
may  be  considered  for  the  purpose  of  ascer- 
taining whether  the  judgment  was  one 
which  the  court  had  jurisdiction  to  render 
upon  a  conviction  of  the  crime  of  selling 
liquor  In  no-llcense  territory.  —  Ex  parte 
Long,  80  Cal.  App.  442,  168  Pac.   1056. 


11.  Upon  habeas  corpus  the  sufficiency  of 
the  indictment,  as  a  matter  of  technical 
pleading,  will  not  be  inquired  into. — ^Reed 
v.  United  SUtes,   824   Fed.   878. 

12.  In  habeas  corpus  proceedings  the 
court  is  confined  to  the  examination  of 
fundamental  and  jurisdictional  questions; 
the  writ  can  not  be  employed  at  a  substi- 
tute for  a  writ  of  error. — Collins  ▼.  John- 
ston. 237  U.  S.  602,  69  L.  ed.  1071,  86  Sup. 
Ct.  Rep.  649. 

13.  Same— May  go  to  qneatlon  whether 
Indictment  charces  offenae. — Inquiry  upon 
habeas  corpus  may  extend  to  question 
whether  indictment  charges  any  offense 
known  to  law,  for  this  goes  to  jurisdiction, 
which  is  always  proper  subject  of  inquiry 
in  proceeding  of  this  character. — ^In  re 
Kowalsky,   78   Cal.   120,   122,   14   Pac.   899. 

An  to  flnqnlry  on  habeaii  eorpna  Trhether 
an  indictment*  lnfonnatlon»  or  complaint 
states  facts  anflclent  to  eonatltvto  m  erlaac, 
see  note  26  Am.  Dec.  47,  48. 

14.  Bztmdltlon  oaaea— ATBllablo  rancdy. 
—Habeas  corpus  is  an  available  remedy  in 
extradition  cases. — ^Matter  of  Manchester, 
6  Cal.   287,   288. 

16.  Same— Charve  of  bclac  '*fnvitivc 
from  Jnstlce,*'  InanJllciency  of. — One  who  is 
accused  simply  of  being  "fugitive  from  jus- 
tice" is  entitled  to  discharge  on  habeas 
corpus,  as  this  is  obviously  iniufflcient  to 
show  guilt  of  any  criminal  offense. — Ex 
parte  Cubreth,   49  CaL   486,  487. 

Id.  Same— CondnalTcnesa  of  warrant  as 
to  rlffht  of  removal. — In  an  extradition 
case,  warrant  of  governor  of  demanding 
state  is  prima  facie  evidence,  at  least, 
that  all  necessary  legal  prerequisites  have 
been  complied  with,  and.  If  previous  pro- 
ceedings appear  to  be  regular,  is.  on  habeas 
corpus  proceedings,  conclusive  evidence  of 
right  to  remove  prisoner  to  state  from 
which  he  fled. — Davis'  Case,  122  Mass.  324. 
328. 

17.  Same — Courts  may  Inqnlre  whether 
aliened  fuflrltlve  la  anbatantlally  charred 
^Tlth  crime. — Whether  alleged  fugitive  from 
justice  is  substantially  charged  with  crime 
in  state  from  which  it  is  alleged  he  has 
fled  is  question  of  law  which  is  always 
open,  upon  face  of  papers,  to  judicial  In- 
quiry on  application  for  discharge  under 
writ  of  habeas  corpus. — Ex  parte  Spears, 
88  Cal.  640,  641,  22  Am.  St  Rep.  841,  26 
Pac.  608. 

18.  Same  — •  Ehctent  of  inqnlry  hy  state 
oonrtN. — So  far  as  constitution  and  laws  of 
United  States  are  concerned,  it  is  compe- 
tent for  courts  of  state,  or  for  any  of  her 
jydges  having  power  under  her  laws,  to 
issue  writs  of  habeas  corpus,  to  determine, 
upon  writ  of  habeas  corpus,  whether  war- 
rant of  arrest  and  delivery  of  fugitive 
from  justice  to  agent  of  demanding  state 
is  in  conformity  with  statute  of  United 
States,  and,  if  so,  to  remand  him  to  cus- 
tody of  agent  of  the  demanding  state. — 
Robb  V.  Connolly,  111  U.  S.  624.  28  Li.  ed. 
642,   647,   4   Sup.  Ct.   Rep.   644. 
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19.  SABie— ITo  tiiAl  for  ABotker  offenae— 
Rale  does  not  applXt  wkeii. — If  defendant 
has  been  surrendered  in  pursuance  of 
treaty  for  trial  upon  specified  charg-e  named 
therein,  he  can  not  be  placed  upon  trial  for 
any  other  offense  than  particular  one  named 
in  eztradlMon  proceeding::  but  this  rule  does 
not  apply  where  fusritive  from  Justice  has 
been  surrendered  by  foreism  government  on 
g-rounds  of  comity.  Hence  if  original  in- 
dictment agralnst  such  fugitive  is  found  to 
be  defective,  and  is  set  aside,  such  order 
setting  it  aside  does  not  operate  as  an 
acquittal  of  offense  therein  charged,  and 
is  not  bar  to  further  prosecution  for  same 
offense  by  indictment  or  information;  and 
where  he  is  aflraln  arrested,  and  examined 
before  committinflr  magistrate,  and  an  in- 
formation filed  against  him  for  identical 
offense  charged  in  original  indictment,  and 
he  is  held  in  lawful  custody,  he  Is  not  enti- 
tled to  be  discharged  on  habeas  corpus. — 
Ex  parte  Foss,  102  Cal.  347,  350.  353,  41 
Am.  St.  Rep.  182,  9  Am.  Cr.  Rep.  303,  25 
L*.  R.  A  598,  36  Pac.  669  (McFarland,  J., 
dissented). 

Aji  to  effect  upon  prlsoiier*B  rlgrhts  of 
neeesalty  of  amendmeiit  of  charge  apon 
wkflck  lie  WAo  extradited,  see  note  26 
L.  R.  A.  598-596. 

Risht  to  try  extradited  person  for  other 
offenses^ — See  note  10  Am.  St.  Rep.  207-210. 


ao.  Same— Power  of  state  court  to  com- 
mand production  of  body. — In  an  extradi- 
tion case,  where  person  is  held  in  this  state, 
under  authority  of  wan*ant  for  his  arrest 
Issued  by  governor  of  this  state  upon  requi- 
sition of  governor  of  demanding  state, 
court  of  this  state,  having  power  to  issue 
writ  of  habeas  corpus,-  has  power  to  com- 
mand production  of  body  of  prisoner  so 
held,  that  causes  of  his  detention  may  be 
inquired  Into;  and  it  is  contempt  of  court 
for  custodian  to  refuse  to  obey  writ. — ^In 
re  Robb,  64  Cal.   481,   433.   1  Pac.  881. 

91.  Same— Prisoner  Is  deemed  to  be  In 
custody  of  federal  anthorltleii,  when. — Fed- 
eral prisoner,  confined  in  state  prison,  with 
consent  of  state,  is  deemed  to  be  in  cus- 
tody of  federal  authorities. — Ex  parte  Le 
Bur,  49  CaL  169,  162,  1   Am.  Cr.  Rep.  241. 

aib  Sanae— Reg:ularlty  of  proeeedlngrs  In 
demanding  state  not  reviewable. — In  an  ex- 
tradition case,  where  indictment  charges 
public  offense  within  demanding  state, 
regularity  of  proceedings  had  in  that  state 
before  extradition  is  not  reviewable  In  this 
state  on  habeas  corpus. — In  re  Letcher,  145 
Cal.  563,  664,  79  Pac.  65. 

As  to  revflcvr  of  extradition  proceedings 
on  habeas  eorp«%  see  note  1  L.  R.  A.  873. 

S3,  flamr-  Wcimnndfng  prisoner  where 
wtmm  shows  lawful  custody. — Fugitive 
from  justice,  charged  with  embezzlement, 
and  held  in  proper  custody,  will,  on  habeas 
corpus  proceedings,  be  remanded,  where  re- 
tarn  shows  lawful  custody. — Ex  parte  Wat- 
son, 2  Cal.  69.  60. 


24.  Same— Rlfl^ht  to  discharge  as  not  bc- 
Inv  m  fuirltlve  from  Justice. — Where  person 
in  this  state  is  arrested  for  crime  alleged 
to  have  been  committed,  in  another  state, 
but  no  prosecution  is  pending  against  him 
in  such  other  state  for  such  alleged  offense, 
he  may,  upon  showing  that  fact,  be  dis- 
charged in  this  state  on  writ  of  habeas 
corpus,  as  he  is  not  fugitive  from  Justice. 
— Ex  parte  White,  49  Cal.  483,  435,  1  Am. 
Cr.    Rep.    169. 

As  to  who  are  fugitives  subject  to  extra- 
dition, see  note  28  L.  R.  A.  289,  290. 

As  to  who  Is  not  a  fugitive  from  Justice 
within  meaning  of  federal  statute  upon  that 
subject,  see  note  92  Am.  St  Rep.  727-736. 

25.  Samf  Right  to  discharge  for  delay 
In  examination. — Fugitive  from  justice  who 
has  been  arrested  and  is  held  with  view 
to  his  beingr  surrendered  on  requisition 
papers  expected  to  arrive,  is  entitled  to 
his  discharge  on  habeas  corpus,  if  his 
examination  Is  not  brought  on  before 
magistrate  within  six  days. — Ex  parte  Ros- 
enblat,  51  Cal.  285,  287,  2  Am.  Cr.  Rep.  215. 

28.     Same — ^Wrlt  will,  be  denied,  when. — 

Upon  application  for  writ  of  habeas  corpuh 
in  extradition  cases,  where  facts  recited  in 
return  are  not  disputed,  and  show  suffi- 
cient foundation  for  warrant  of  arrest, 
writ  will  be  denied. — Ex  parte  Lewis,  79 
Cal.    95,   97,   21    Pac.    553. 

As  to  irrovinds  on  which  one  state  may 
refuse  to  surrender  a  person  demanded  by 
suthorlty  of  another,  see  note  68  Am.  St. 
Rep.    129,    134. 

As  to  what  papers  are  necessary  to  obtain 
surrender    of    fugrltlve    from    another    state, 

see   note   28   L.   R.  A.    801-805. 

Rlipht  to  detain  fugitive  to  await  arrival 
of  extradition  papers^  see  note  26  L.  R.  A. 
83,   34. 

27.  Fugitive  from  Justice.^ — ^Where,  on 
habeas  corpus  for  the  discharge  of  a  fugi- 
tive from  justice,  it  appears  that  the  indict- 
ment charges  the  commission  of  an  offense 
in  the  demanding  state  by  the  fugitive,  the 
presumption  that  he  is  a  fugitive,  arising 
from  the  mere  fact  that  he  is  found  in 
another  state,  may  be  overcome  by  proof 
that  he  was  not  in  the  demanding  state 
at  the  time  of  the  commission  of  the  of- 
fense.— Reed  v.  United  States,  224  Fed.  378. 

28»  Judgments,  In  general  — •  Collateral 
attack  on,  by  habeas  corpus— Bxtrlnsic  evi- 
dence.— Habeas  corpus  is  collateral  pro- 
ceeding, and  not  direct  proceeding,  when 
regarded  as  means'  of  attacking  judgment, 
and  so  long  as  judgment  is  regular  upon 
its  face,  and  was  given  in  an  action  or 
proceeding  of  which  superior  court  had 
jurisdiction,  no  extrinsic  evidence  is  admis- 
sible in  supreme  court  to  show  its  invalid- 
ity.— Ex  parte  Stephen,  114  Cal.  278,  281, 
46  Pac.   86. 

2P.  Same— Inadequate  sentence.^ — If  de- 
fendant is  sentenced  for  term  of  years  lesn 
than  that  for  which  he  might  be  punished. 
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such  sentence  Is  not  void  for  want  of  Juris- 
diction, but  simply  erroneous.  Defendant  is 
not  asTSrrieyed,  and  error  is  not  available 
on  habeas  corpus. — ^In  re  Reed,  148  Cal.  634, 
6S6p  101  Am.  8t.  Rep.  188,  77  Pac.  660. 

80.  Saaie— Inquiry  as  to  whether  Jarls- 
dlctfon  has  been  rcsolarly  pnrsaed. — When 
complaint  against  defendant  states  facts 
which  constitute  an  offense  which  court 
has  jurisdiction  to  try  and  punish,  and 
Judgrment  Is  resrular  upon  its  face,  there 
is  no  authority  on  habeas  corpus  to  look 
beyond  these,  and  say  whether  that  Juris- 
diction has  been  in  all  respects  regrularly 
pursued. — Ex  parte  Long,  114  Cal.  159,  160, 
45  Pac.  1067. 


81.  Same  Jadgmeat  of  Inferior  eoart 
beyond  reach  of  collnteml  attack. — Judg- 
ment of  court  of  inferior  Jurisdiction  is, 
to  great  extent,  as  far  beyond  reach  of 
collateral  attack  by  writ  of  habeas  corpus 
as  Judgments  of  higher  courts  are. — Ex 
parte  Turner,  76  Cal.  226,  227.  16  Pac.  898. 


82.  Saaae  Jadgmcat  Is  aot  coaelaslTe  oa 
qaentloB  of  avthorlty  of  eoart  that  readered 

It. — Judgment  is  not  conclusive  upon  ques- 
tion of  authority  of  court  that  rendered 
it.  Hence  that,  as  well  as  any  other  matter 
which  would  render  proceedings  void,  is 
always  open  to  inquiry  on  habeas  corpus. 
It  would  be  legal  absurdity  to  say  that 
Judgment  of  conviction  valid  in  form  pre- 
cludes all  Inquiry  into  authority  to  render 
it. — Ex  parte  Hollls,   69  Cal.   405,   407. 

88.  Saaae  Jadgateat  is  aot  reviewable* 
whea.  —  Where  court  has  Jurisdiction  of 
subject-matter  and  party,  its  Judgment  is 
not  reviewable  on  habeas  corpus;  and,  be- 
ing conclusive,  courts  will  not  go  behind 
it  to  ascertain  whether  any  errors  of  law 
were  committed  in  proceedings  in  which 
it  was  rendered. — Ex  parte  HoUis,  69  Cal. 
406,    407. 

84.  Same— ^vdgaieat  of  Jastlce  of  peace 
aot  whoIlT  void. — Judgment  of  Justice  of 
peace  is  not  void  simply  because  it  pro- 
vides for  alternative  of  imprisonment  in 
county  Jail,  where  flne  assessed  is  not  paid, 
and  can  not,  therefore,  be  attacked  on 
habeas  corpus. — Ex  parte  Miller,  82  Cal. 
454,    455,   22   Pac.    1118. 

85.  Same  Jadyaieat  apoa  chaaged  ver- 
dict.— ^Where  Jury  returned  verdict  against 
defendant  for  misdemeanor  merely,  and 
court  directed  Jury  to  retire  and  amend  its 
verdict  to  conform  to  phraseology  of  law, 
and  Jury  brought  in  verdict  adjudging 
defendant  guilty  of  felony,  upon  which 
Judgment  was  pronounced.  Judgment,  while 
erroneous,  is  not  void,  and  such  error  can 
not  be  corrected  on  habeas  corpus. — Ex 
parte  Max,  44  Cal.  679,  681. 

88.  Saaie-i—Bfere  error  la  aot  groaad  for 
habeas  corpns. — Mere  error  in  Judgment  or 
proceedings  under  and  by  virtue  of  which 
party  Is  imprisoned  constitutes  no  ground 
of  issuance  of  writ  of  habeas  corpus,  and 
it  is  well  settled  by  both  state  and  federal 
courts  that  Judgment  or  sentence  can  not 


be  assailed  on  habeas  corpus  if  it  fs  merely 
erroneous,  court  having  given  wrong  Judg- 
ment when  it  had  Jurisdiction  of  person 
and  of  subject-matter. — Ex  parte  Turner, 
76   Cal.   226,   228,   16   Pac.    898. 

37.  Sam^— Mere  error  simply  renders 
Jadflrmeat  voidable. — In  attacking  Judg- 
ments, mere  errors,  however  flagrant,  can 
not  be  reached  by  writ  of  habeas  corpus, 
for  their  only  effect  is  to  render  Judgment 
voidable  and  such  writ  deals  only  with  de- 
fects which  are  so  radical  as  to  render 
Judgment  absolutely  void. — Ex  parte  Gib- 
son,  31  Cal.   619,   624,  91  Am.  Dec.  546. 

88.  Same— Skowlag  that  prevlovsly  valid 
Jadgmeat    had    aot    l>eea    fallx    execnted. — 

Petitioner  for  writ  of  habeas  corpus  can 
not  escape  consequences  of  valid  Judgment 
rendered  against  him  by  showing  that  an- 
other valid  Judgment  had  previously  been 
rendered  which  had  not  been  fully  executed. 
— Ex  parte  Clark,  85  Cal.  203,  205,  24  Pac. 
726. 

89.  Same  Sapreaie  eoart  caa  aot  re- 
quire Jadgmeat  to  be  proaouaeed. — Where 
person  is  held  under  void  Judgment  for 
violating  valid  ordinance,  and  there  is.  con- 
sequently, no  Judgment,  supreme  court  may 
suggest  that  Judgment  be  pronounced,  but 
as  it  can  not  demand  such  action,  it  ought 
not  to  permit  petitioner  to  remain  in  Jail 
upon  conjecture  that  court  which  pro- 
nounced Judgment,  believing  that  it  had 
power  to  pronounce  it,  may  become  con- 
vinced of  its  validity. — perhaps  after  expi- 
ration of  period  of  illegal  imprisonment, — 
and  then  proceed  to  flne  or  imprison  him 
second  time  for  second  offense.— Ex  parte 
Bernert,   62  Cal.   524.   533. 

40.  Same— Validity  of  ladsBteat  is  qaes- 
tioB  of  Jarisdictiba. — Whether  Judgment  is 
absolutely  void  or  not  is  merely  question 
of  Jurisdiction  of  subject-matter  and  per- 
son of  defendant.  It  being  by  court  of 
general  Jurtsdiction,  proceeding  according 
to  course  of  common  law.  Judgment  is  not 
void,  however  erroneous  It  may  be,  unless 
it  is  so  uncertain  in  its  terms  as  to  be 
void  upon  that  ground. — Ex  parte  Oibson, 
31    CaL    619,    627,    91    Am.    Dec.    546. 

41.  Same— Void  Jadgmentn  oaly,  aatkor- 
i>e  diseharge  oa  habeas  corpas. — ^Void  and 
viodable  Judgments  may  alike  be  reversed 
on  appeal  or  writ  of  error,  but  former, 
only,  give  authority  to  discharge  on  habeas 
corpus. — Ex  parte  Gibson,  31  Cal.  619,  624, 
91    Am.   Dec.    546. 

42.  Judgment  can  not  be  attacked  on 
habeas  corpus,  unless  it  is  absolutely  void 
for  want  of  Jurisdiction  to  render  it. — In 
re  Reed,  143  Cal.  634,  635,  10  Am.  St.  Rep. 
138,   77   Pac.   660. 

48.  Same>-l¥hat  in  a  proper  sabject  of 
laqairy.  —  Jurisdiction  of  the  person  and 
subject-matter  are  not  alone  conclusive  on 
habeas  corpus  proceedings,  but  Jurisdiction 
of  court  to  render  particular  Judgment  is 
proper  subject  of  inquiry;  and  while  court 
can   not,    upon   return    to    writ,    go    behind 
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judgrment;  and  Inqalr^  into  alleged  error 
or  Irregularity  of  proceedinsB,  question 
is  presented,  and  must  be  determined, 
whether,  upon  whole.  Judgment  was  war- 
ranted by  law  and  was  within  Jurisdiction 
of  court. — Ex  parte  Hollis,  59  Cal.  406,  407. 

44.  SasBe— l¥h«t  qneatlon  an  to  Jadarmcnt 
to  not  determinjible  by  eonrt. — Court  can 
not,  in  proceediners  upon  habeas  corpus, 
determine  that  document  under  which  peti- 
tioner is  detained,  and  which  is  certified 
by  clerk  to  be  a  "true  and  correct  copy  of 
the  Juderment  entered  on  the  minutes  of 
said  court,"  is  to  be  dlsregrarded  or  held 
of  no  effect  by  production  of  another  docu- 
ment certified  by  some  officer  to  be  a  "full, 
true,  and  correct  copy  of  original  minute- 
entry  of  Judgrment,  filed  in  the  clerk's  of- 
fice."— Ex  parte  Williams,   89  Cal.   421,   426. 

45.  Same— TiTheB  attack  iiiTolTea  exam- 
ImatloB  of  eTldemce  deliora  record. — When 
an  attack  upon  judgment  on. writ  of  habeas 
corpus  involves  an  examination  of  evidence 
dehors  the  record,  it  is  subject  to  rules 
applicable  to  collateral  attacks  upon  Judg- 
ments in  other  cases. — Ex  parte  Sternes, 
77  Cal.  166.  162,  11  Am.  St.  Rep.  261,  19 
Pac.   276. 

Aa  to  effect  of  application  for  kabeaa 
corpas  where  aentence  la  exceaatve,  see  note 
46  L.  R.  A.  139-160. 

!      Aa    to    what    eonatitiitea    void    or    valid 
liidiriiKentif   see,   ante,   §  1202   and   note. 

I      Extent    to    wblck    eonrt    can    go    behind 
Jndirment  or  proeeaa  on  habeas  corpus,  see 

'  note  26  Am.  Dec.  40-49. 

Wken  a  prisoner  may  be  released  on 
habeas  corpus  after  Jndffment  and  sentence, 

see   note   87   Am.   St.   Rep.   167-208. 

46.  JndiTinents  for  contempt— Collateral 
attack  on,  by  habeas  corpus— Commitment 
for  refusal  to  answer  questions  skould 
show    wketker    tkey    were    IcKal    or    not. — 

Commitment  for  contempt  in  refusing  to 
answer  certain  questions-  in  court  should 
show  whether  such  questions  were  legal 
or  not. — Ex  parte  Rowe,  7  Cal.  181.  183. 

47.  Same  Conclusiveness  of  facts  stated 
in  Judirnient^ — In  habeas  corpus  proceeding, 
facts  stated  in  Judgment  of  conviction  for 
contempt  are  conclusive. — Ex  parte  Acock, 
84  Cal.   60,   64,   23   Pac.   1029. 


48.  Same— Effect  of  adjudirlns  void  an 
order  that  party  be  conunltted  until  line  for 
contempt  be  paid. — Where  party  adjudged 
guilty  of  contempt  of  court  has  been  sen- 
tenced to  pay  fine,  and  ordered  to  be  im- 
prisoned until  such  fine  is  paid,  and  applies 
for  writ  of  habeas  corpus  before  Judge  in 
another  county,  adjudication  of  superior 
Judge,  on  habeas  corpus,  that  Judgment  of 
court  adjudging  that  petitioner  be  impris- 
oned was  In  excess  of  its  Jurisdiction  is, 
in  effect,  an  adjudication  that  that  portion 
of  contempt  Judgment  which  provided  for 
such  imprisonment  was  null  and  void.  This 
leaves  Judgment  of  superior  court  in  con- 
tempt proceedings   as    imposing   fine   only. 


and  places  the  case  within  section  1214, 
ante. — Grady  v.  Superior  Court,  64  Cal.  165, 
166,   30  Pac.   618. 

49.  Same— Every  fact  necessary  to  sus* 
tain  Judgment  need  not  be  stated,  when.— 

It  will  be  impossible,  in  many  cases  of 
contempt  committed  out  of  presence  of 
court,  to  secure  apprehension  or  conviction 
of  guilty  parties  if  every  fact  necessary 
to  sustain  Judgment  were  required  to  be 
stated  in  positive  terms. — Ex  parte  Acock, 
84   Cal.  60,  64,   23   Pac.   1029. 

60.  Same  Jurisdiction  is  reviewable  on 
kabeas  corpus. — To  adjudge  party  guilty  of 
contempt  of  court,  for  which  he  is  fined  and 
imprisoned,  is  to  adjudge  him  guilty  of  a 
specific  criminal  offense.  Imposition  of  fine 
is  Judgment  in  criminal  case;  and  Jurisdic- 
tion of  court  to  punish  and  imprison  for 
such  an  offense  is  reviewable  on  habeas 
corpus. — Ex  parte  Hollis,  69  Cal.  406,  408. 


61.  Same— Misnomer  of  court  does  not 
affect  Jurisdiction. — Where  party  has  been 
convicted  for  contempt  in  disobeying  an 
injunction,  and  sues  out  writ  of  habeas 
corpus,  no  mere  irregularity  or  omission 
not  going  to  Jurisdiction  of  court  can  be 
taken  advantage  of  in  such  proceeding. 
Only  inquiry  is,  whether  court  had  Jurisdic- 
tion to  issue  injunction.  Misnomer  in  enti- 
tling name  of  court  is  defect  not  affecting 
any  substantial  right  of  defendant,  and  Is 
not  cause  for  discharge  on  habeas  corpus. 
Such  an  omission  renders  Judgment  simply 
irregular,  but  not  void. — ^Ex  parte  Pil  Ki, 
79  Cal.  684.  686,  21  Pac.  974. 

62.  Same  <tuestlon  as  to  Jurisdiction  Is 
tke  only  Inquiry « — ^Where  party  has  been 
committed  for  contempt  in  violating  an 
injunction,  and  he  seeks  release  by  habeas 
corpus,  only  inquiry  before  court  Is, 
whether  court  committing  for  contempt  had 
Jurisdiction  of  person  and  of  subject-mat- 
ter.  Any  question  of  injustice  or  wrong 
which  may  have  been  done  to  petitioner 
by  procedure  against  him  is  question  not 
involved. — Ex  parte  Ah  Men,  77  Cal.  198, 
203.   11   Am.    St.    Rep.    263,    19    Pac.    380. 

63.  Same— Sulllciency  of  evidence  not  re- 
viewable. —  In  habeas  corpus  proceeding, 
sufilclency  of  evidentce  to  support  facts 
stated  in  Judgment  of  conviction  for  con- 
tempt is  not  subject  to  review. — Ex  parte 
Acock,  84  Cal.  60,  64,  28  Pac.  1029.  See  Ex 
parte  Rowe,  7  Cal.   181,  182. 

64.  Same— W^Ht  is  not  vehicle  for  deter- 
mining mere  errors. — ^Wrlt  of  habeas  corpus 
can  not  be  made  vehicle  of  determining 
mere  errors,  where  conviction  has  been 
had.  and  contempt  thereon  is  in  due  form. 
— Ex  parte  Mlrande,  73  Cal.  366.  371.  14 
Pac.   888. 

As  to  functions  of  writ  of  kabeas  corpus 
in  contempt  proceedingSp  see  note  22  Am. 
St.   Rep.    422-426. 

As  to  review  of  contempt  proceedings  on 
kabeas  corpus,  see  note  87  Am.  St.  Rep. 
179-184. 
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ReTlew  •<  JvdffBiciit  for  contempt  on 
liabeao  eorp«s»  see  note  26  Am.  Dec.  49. 

'When  n  prtooner  niny  be  relenned  on 
linbena  corpna  nf ter  Jndsntent  nnd  iientenee» 

.see    note    87    Am.    St.    Rep.    167-203. 

611.  Mntten  of  griuirdlanBhlp— Appoint- 
ment not  open  to  collateral  attack  by 
habcaa  eorpna,  when. — An  appointment  of 
eruardlan  of  person  of  minor,  made  in  ac- 
cordance with  all  statutory  requirements, 
is  not  void  for  want  of  actual  notice  to 
parent,  and  is  not  open  to  collateral  attack, 
althouerh  such  order  of  appointment  does 
not,  in  terms,  recite  that  it  appeared  to 
court  that  mother  had  abandoned  child,  as 
allegred  in  petition,  but  found  that  mother 
of  said  minor  was  an  unfit  and  improper 
person  to  have  care,  custody,  and  control 
of  said  minor,  as  to  which  there  was  no 
alleg-ation  in  petition,  other  than  allegration 
as  to  abandonment.  This  would  simply 
raise  question  as  to  sufficiency  of  finding 
to  support  Judgment,  and  no  such  ques- 
tion can  be  considered  on  attack  by  habeas 
corpus. — In  re  Lundberg-,  148  Cal.  402,  411, 
77  Pac.  156. 

56.  Where  mother  has  abandoned  child, 
and  superior  court  has  appointed  guardian 
therefor,  upon  notice  to  person  having  its 
custody,  but  without  notice  to  absent 
mother,  whose  residence  is  unknown,  such 
court  has  Jurisdiction  In  matter,  and  its 
appointment  can  not  be  collaterally  at- 
tacked upon  habeas  corpus. — In  re  Lund- 
berg, 143  Cal.  402,  403,  408,  411,  77  Pac.  156. 

57.  If  guardian  of  Chinese  girl  is  person 
duly  appointed  by  court,  his  right  to  her 
custody,  irrespective  of  question  of  parent- 
age, can  not  be  denied  on  habeas  corpus 
proceedings,  not  only  because,  as  guardian 
of  her  person,  he  is  her  legal  custodian, 
but  because  his  appointment  involves  deter- 
mination by  competent  tribunal  as  to  who 
was  girl's  father. — In  re  Chin  Mee  Ho, 
140  Cal.  263,  266,  73  Pac.  1002. 

58.  Same— Authority  of  parent  ceases* 
when. — Quardian  of  the  person  of  minor, 
duly  appointed  by  superior  court,  is  legally 
entitled  to  custody  of  such  minor;  and 
authority  of  a  parent  ceases  upon  appoint- 
ment of  such  guardian. — In  re  Lundberg, 
148  Cal.   402,   403,  77  Pac.  166. 

M.  Same — Collateral  attack,  what  Is — 
Jurisdiction. — ^Right  of  guardian  to  custody 
of  minor  may  be  attacked  collaterally  only 
upon  ground  of  want  of  Jurisdiction  in 
superior  court  to  make  order  of  appoint- 
ment, and  when,  upon  proceedings  in 
habeas  corpus,  respondent  Justifies  his  cus- 
tody of  minor  by  such  an  order,  an  Im- 
peachment thereof  is  collateral  attack. — 
In  re  Lundberg,  148  Cal.  402,  408,  77  Pac. 
156. 

60.  Same  —  Talldlty  of  appointment  — 
Notice. — Appointment  of  eruardian  for  per- 
son of  Chinese  girl  is  valid  if  court  had 
Jurisdiction  to  hear  her  application,  and  it 
had  Jurisdiction  if  proper  parties  had  due 
notice*      Only    persons    to    be    notified    are 


those  having  care  and  custody  of  minor, 
and  such  relatives  residing  in  county  as 
court  may  deem  proper.  Relatives  to  be 
notified  and  language  of  notice  are  entirely 
at  discretion  of  Judge  to  whom  petition  is 
presented. — In  re  Chin  Mee  Ho,  140  CaL 
263,    266,    78    Pac.    1002. 

61.  Matters  not  examinable  on  habeas 
corpus— Adjudication  that  custodian  had 
power  to  produce  body. — Where  it  appears, 
upon  return  to  writ  of  habeas  corpus,  that 
at  time  of  service  of  writ  custodian  had 
power  to  produce  body  in  answer  to  writ, 
adjudication  to  that  effect  is  conclusive,  and 
court's  action  in  punishing  an  oflSlcer  for 
contempt  in  refusing  to  produce  prisoner 
will  not  be  reviewed  on  habeas  corpus 
upon  evidence  that  prisoner  was  out  of 
county  at  time  writ  was  served,  and  that 
it  was  not  in  ofilcer's  power  to  produce 
him,  as  he  was  then  in  custody  of  sheriff 
of  another  county. — Ex  parte  Sternes,  77 
Cal.  156,  160,  162,  168,  11  Am.  SL  Rep.  251, 
19  Pac.  276. 

63.  SnuaS'  ICiMoncous  finding  as  to  usur- 
pation of  offlccd — Superior  court  has  Juris- 
diction to  try  question  of  usurpation  of 
ofllce,  and  incidentally  to  determine  its 
existence,  and  its  finding  thereon,  although 
erroneous,  can  not  be  attacked  on  habeas 
corpus. — Ex  parte  Henshaw,  73  Cal.  486,  489, 
491,  498,  16  Pac.   110. 


68.  Same  Facts  as  to  whether  ordinance 
was  regularly  passed. — ^Where  person  has 
been  convicted  of  violating  city  ordinance, 
and  seeks  discharge  on  writ  of  habeas 
corpus,  one  of  facts  showing  whether  ordi- 
nance was  regularly  passed  is,  whether  it 
was  passed  at  regular  meeting,  and  this 
fact  involves  further  one,  as  to  whether 
time  for  such  meeting  had  been  competently 
.established.  Jurisdiction  of  court  to  pun- 
ish petitioner  for  an  alleged  infraction  of 
ordinance  depended  on  existence  of  these 
facts,  and  this  being  so.  Judgment  of  con- 
viction must  be  taken,  when  attacked  by 
habeas  corpus,  as  conclusively  establishing 
such  facts. — Ex  parte  Stephen,  114  Cal.  278, 
279,  46  Pac.   86. 

64.  Same— Finding  that  process  was  duly 
served^ — ^Where  court  has  Jurisdiction,  its 
finding  that  process  was  duly  served  is 
conclusive  in  a  proceeding  like  habeas  cor- 
pus. Any  Jurisdictional  infirmity  in  process, 
or  in  manner  in  which  it  was  served,  can 
be  cured  only  by  some  proceeding  in  court 
where  action  was  pending,  or  by'  appeal. 
No  evidence  can  be  received  to  contradict 
it. — Ex  parte  Sternes.  77  Cal.  156,  163,  11 
Am.  St.   Rep.   251,  19   Pac.   276. 

65.  Same  Judgmenta  and  orders  'wheru 
Jurisdiction  existed* — Writ  of  habeas  corpus 
has  not  been  given  for  purposes  of  review- 
ing Judgments  and  orders  made  by  court 
or  Judge  or  officer  acting  within  his  Juris- 
diction. To  put  It  to  such  use  would  be  to 
confer  upon  every  officer  who  has  authority 
to  issue  writ,  power  and  Jurisdiction  over 
orders    and   Judgments    of   highest   Judicial 
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tribunals  In  the  land.  —  Ex  parte  McCul- 
lougrh,  86  Cal.  97,  100. 

M.  Same— Matters  of  defentie. — Writ  of 
habeas  corpus  can  not  be  invoked  to  re- 
view judgrment  for  error  committed  in 
exercise  of  jurisdiction,  nor  to  review  any- 
thingr  which  is  matter  of  defense. — ^In  re 
Myrtle,  2  Cal.  App.  88S,  887,   84  Pac  836. 

67.  Same— -f^aestion  of  fact  an  to  paa- 
»airc  of  ordlnaBce* — Where  person  convicted 
of  misdemeanor  in  violating-  city  ordinance 
seeks  aid  of  habeas  corpus  for  his  dls- 
charg-e,  questions  as  to  whether  ordinance 
was  published,  whether  there  was  proof  of 
publication,  whether  ordinance  was  prop- 
erly passed,  etc.,  are  mere  questions  of 
fact  to  be  passed  upon  by  trial  court,  and 
will  not  be  examined  on  this  writ. — Ex 
parte  Noble,   96   Cal.    862,   864,   81   Pac.    224. 

68.  Saaie-— Saffletency  of  evidence  mm  to 
S:allt  of  convict  vlolatlnar  prison  rales. — It 

Is  not  province  of  supreme  court,  under 
writ  of  habeas  corpus,  to  review  sufficiency 
of  evidence  upon  which  board  of  state 
prison  directors  acted  in  reachingr  its  de- 
termination as  to  guilt  of  convict  against 
whom  charges  had  been  regularly  preferred 
for  violation  of  prison  rules.  It  is  suffi- 
cient when  it  is  shown  that,  after  regular 
hearing  of  charges  regularly  preferred,  and 
due  notice  to  convict  to  appear,  and  suf- 
ficient opportunity  to  him  to  present  his 
defense,  he  was  found  guilty  of  violating 
recognized  and  proper  rule  of  institution. — • 
In  re  Knowlton,  136  Cal.  107,  109,  68  Pac. 
480. 

68.  Sam»— SnJllciency  of  cTldenee  to  war« 
rant  Indictment. — Sufficiency  of  evidence 
before  grand  Jury  to  warrant  an  indictment 
is  not  proper  subject  of  inquiry  on  habeas 
corpus.  To  allow  this  would  turn  writ  of 
habeas  corpus  into  writ  of  review,  for  pur- 
pose of  inquiring  whether  grand  Jury  com- 
mitted error  reversible  on  appeal,  and  an 
entirely  new  fleld  in  litigation  would  be 
opened  up,  and  few  indictments  would  come 
to  trial  without  this  preliminary  contest. 
This  seems  to  have  been  first  time  in  this 
state  where  validity  of  an  indictment  has 
been  attacked  upon  mere  ground  of  insuf- 
ficiency of  evidence  to  support  it. — ^In  re 
Kennedy,  144  Cal.  684,  636,  78  Pac.  34. 

70.  Same— -Snlllelency  of  evidence  upon 
trial   for  violation   of  mnnlclpal   ordinance 

is  not  open  to  review  in  proceedings  upon 
writ  of  habeas  corpus. — In  re  Kelso,  147 
Cal.    609.   610,    82   Pac.   241. 


71.  Same— Tknt  peroona  in  Jail  may  be 
reqnlred  to  labor. — Police  court  hap  power 
to  imprison  in  city  Jail  as  means  of  collect- 
ing fines  and  fact  that  persons  imprisoned 
in  such  Jail  may  be  required  to  labor, 
which  may  Impose  hardship  different  from 
that  suffered  by  persons  outside  of  such 
cities,  can  not  be  considered  on  habeas 
corpus. — Ex  parte  Halsted.  89  Cal.  471,  472, 
473,   26  Paa  961. 

72.  Same— That  valid  Jndflrment  had  not 
hecn  fully  ezecvted. — Petitioner  for  writ  of 
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habeas  corpus  can  not  escape  consequences 
of  valid  Judgment  rendered  against  him  by 
showing  that  another  valid  Judgment  had 
previously  been  rendered  which  had  not 
been  fully  executed. — Ex  parte  Clark,  86 
Cal.    203,   205,    24    Pac.   726. 

7S.  Same— IJnccrtainty  of  complaint.  If 
it  atatea  olfenae.^ — Uncertainty  of  complaint 
for  violation  of  city  ordinance  in  some 
respects  Is  not  defect  cognizable  on  habeas 
corpus,  where  such  complaint  states  public 
offense. — Ex  parte  Jackson,  143  Cal.  564. 
674.   77    Pac.    467. 

74.  Same— Validity  of  appointment  of  de 
facto  oflcer^ — Even  if  method  provided  in 
law  for  appointment  of  members  of  board 
of  medical  examiners  is  invalid,  other  pro- 
visions of  law  would  stand  unaffected. 
There  would  then  be  legal  office  without 
any  specific  provision  for  appointment  of 
any  person  to  fill  it,  and  vacancy  thus 
existing  should  be  filled  by  appointment 
of  governor;  but  as  it  would  be  legal  office. 
It  should  be  filled  by  de  facto  officer,  and 
in  that  case  validity  of  his  appointment 
and  his  right  to  hold  office  would  not  be 
questioned  in  habeas  corpus  proceeding. — 
Ex  parte  Oerino,  148  Cal.  412,  417.  77  Pac. 
166. 

75.  Same— Whether  Jury  wan  leirally  dU- 
chargred  after  fallvre  to  avree. — ^When  Jury 
in  criminal  case  is  unable  to  agree  upon 
verdict,  and  is  discharged  by  court,  ques- 
tion as  to  whether  Jury  was  legally  dis- 
charged or  not  will  not  be  investigated  on 
writ  of  habeas  corpus. — Ex  parte  Mc- 
Laughlin, 41  Cal.  211,  220,  10  Am.  Rep.  272. 

76.  Same— W^hethcr  order  made  In  pro- 
ceedlniTB  anpplemental  to  execntlon  was 
erroneous  or  not. — In  proceedings  supple- 
mental to  execution,  where  party  has  been 
directed  to  apply  certain  property  to  satis- 
faction of  Judgment,  and  he  refuses  to  obey 
order,  and  court  has  Jurisdiction  of  subject- 
matter,  it  is  not  competent  for  court,  upon 
writ  of  habeas  corpus,  to  determine 
whether  or  not  such  order  upon  which 
process  was  found  is  or  is  not  erroneous.-^ 
Ex   parte   McCullough,    86   Cal.    97,   101. 

77.  Practice — In  sencrnl. — ^Upon  filing 
of  return  of  writ  of  habeas  corpus,  petition 
is  treated  as  traverse  to  it.  Then,  if  any 
matters  in  the  petition  treated  as  traverse 
to  return  are  denied,  it  is  incumbent  upon 
person  to  whom  writ  is  addressed  to  Join 
Issue  upon  them.  In  absence  of  such  issue 
Joined,  facts  set  forth  in  petition  will  be 
taken  as  truth. — ^In  re  Smith.  143  Cal.  368, 
370,  77  Pac.  180. 

78.  Same— Bnrden  of  proof.— Where  re- 
turn to  writ  of  habeas  corpus  is  not  subject 
to  exceptions,  i.  e.,  where  it  sets  forth 
process  which  on  its  face  shows  good 
ground  for  holding  prisoner,  such  process 
being  produced  at  hearing,  traverse  alleg- 
ing matter  tending  to  Invalidate  apparent 
effect  of  such  process  being  made,  burden 
of  proving  such  new  matter  is  on  peti- 
tioner.— ^x  parte  Collins,  151  CaL  840.  129 
Am.  St.  Rep.  122,  90  Pac.  827,  826. 
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79.  Smuc— -Invalid  — ntence  R^maadlng 
prlaonerw^Dlncharire,  when. — Where  &  pris- 
oner had  been  sentenced  under  the  inde- 
terminate-sentence law,  under  which  he 
had  served  over  twelve  months,  and  the 
prisoner  was  subsequently  brought  before 
the  court  on  his  own  initiative  in  habeas 
corpus  proceeding's,  it  was  held  that  the 
"justice  of  the  case,"  under  the  above  sec- 
tion, did  not  require  that  he  should  be 
remanded  for  a  void  sentence,  but  that  he 
should  be  dischargred. — In  re  Bauchard,  38 
Oal.  App.  441,  176  Pac.  692,  distlngruishingr 
Ex  parte  Lee,  177  Cal.   689,   171  Pac.  $58. 

80.  Sjime-i—Iiitrodaetloii  of  evidence  to 
controvert  return. — If  return  to  writ  of 
habeas  corpus  shows  that  person  is  legrally 
detained,  he  may  deny  or  controvert  any 
of  material  facts  set  forth  and  allegred  in 
it  to  show  that  his  detention  Is  unlawful, 
or  that  he  is  entitled  to  dischargee.  In 
case  he  does  so,  he  may  introduce  evidence 
to  prove  any  issue  which  he  thus  raises. 
— Ex  parte  Cottrell,  59  Cal.  420.  422. 

81.  Snme^Mny  excsept  or  tm verse. — Pe- 
titioner for  writ  of  habeas  corpus  may 
present  to  the  return  exceptions  raising: 
question  of  law,  or  traverse  raisins  issue  of 
fact,  or  both. — Ex  parte  Collins,  161  Cal. 
340,  129  Am.  St.  Rep.  122,   90  Pac.   827,  828. 

82.  Same  — •  Petitions  for  rehearing  not 
allowed. — There  is  no  practice  in  supreme 
court  allowing:  petitions  for  rehearing:  in 
cases  of  habeas  corpus. — Ex  parte  Robin- 
son, 71  Cal.  60S,  611,  12  Pac.  794. 

8S.  Same— l¥hat  neecMMary  to  have  conrt 
conNlder  'whether  complaint  states  canae  of 
action. — Upon  application  for  writ  of  ha- 
beas corpus,  point  that  complaint  under 
■which  petitioner  was  convicted  does  not 
state  facts  sufficient  to  constitute  cause  of 


action  can  not  be  considered  if  complaint 
is  not  made  part  of  petition  and  is  not 
referred  to  in  return,  if  no,  objection  is 
made  to  sufficiency  of  return,  and  no  offer 
is  made  at  time  that  matter  is  submitted 
to  make  complaint  part  of  record  for  the 
consideration  of  the  court. — Ex  parte  Ro- 
senheim,   83   Cal.   388,   23    Pac.   372. 

84.  Same  "Where  procesa  la  not  proper* 
bvt  eertllted  eopy  of  valid  Jndirment  may 
he  obtained. — ^Where  it  appears,  on  return 
to  writ  of  habeas  corpus,  that  party  is  not 
in  custody  under  proper  process,  he  will 
not  be  dischargred,  if  it  appears  that  judg:- 
ment  of  imprisonment  in  place  where,  he 
is  confined  has  been  rendered  agrainst  him 
in  due  form  of  law  by  court  of  competent 
jurisdiction,  and  that  certified  copy  thereof 
can  be  readily  and  speedily  obtained;  but 
reasonable  time  will  be  afforded  in  which 
to  obtain  such  certified  copy;  if  that  is  ob- 
tained, writ  will  be  quashed;  otherwise 
prisoner  will  be  dischargred  from  custody. 
— ^Matter  of  Rin^,  28  Cal.  247,  253;  Ex 
parte  Gibson,  31  Cal.  619,  628,  91  Am.  Dec. 
646. 

85.  State  conrta  will  not  construe  fed- 
eral lawM. — State  court  will  not,  on  habeas 
corpus  proceedingrs,  examine  and  construe 
decisions  of  federal  courts,  and  place  con- 
struction upon  federal  laws  and  procedure. 
This  is  matter  which  is  properly  within 
province  of  federal  courts,  and  should 
always  be  committed  to  them. — ^In  re  Lee 
Look,   146  Cal.   567,   570,   80  Pac.   858. 

86.  "Writ  becomes   fUnetii«   ofllclo»   when. 

—When  it  appears  that  court  which  Issued 
process  is  court  of  competent  jurisdiction, 
and  that  its  jurisdiction  has  not  been  ille- 
grally  asserted,  writ  of  habeas  corpus  has 
performed  Its  office. — ^Matter  of  Corryell,  22 
Cal.  178,  182. 


§  1486.  WHEN  COURT  MAT  DISOHABOE  THE  PARTY.  If  no  legal 
cause  is  shown  for  such  imprisonment  or  restraint,  or  for  the  continuation 
thereof,  such  court  or  judge  must  discharge  such  party  from  the  custody  or 
restraint  under  which  he  is  held. 

History:     Enacted  February  14,  1872. 


DISCHABGE  OF  PARTY. 

1.  Prisoner  may  be  discharged,  when  — 

Arrest  on  presentment  by  grand  jury. 

2.  Conviction  for  contempt — Hard  labor 

on  streets. 

3.  Conviction     for     practising     medicine 

after  revocation  of  license. 

4.  Conviction   in    court    baving   no   legal 

existence. 

5.  Conviction  under  void   ordinance. 

6.  C'opts — Illegal  imposition  of  order. 

7.  Detention  for  non-payment  of  fine  — 

After  serving  term  of  imprisonment. 

8.  Execution — Arrest  on. 

9.  Failure  to  allow  opportunity   to  give 

bond. 


10.  Illegal  detention. 
11;  12.  Imprisonment  for  act  not  criminal. 

13.  Same — Petitioner  for  writ   of  habeas 

corpus. 

14.  Same — Trial  court  having  no  jurisdic- 

tion of  offense  charged. 

15.  Injunction  —  Imprisonment  for  viola- 

tion of. 

16.  Judgment  of  inferior  court  —  Where 

jurisdictional  facts  do  not  appear. 

17, 18.  Not  indicted  within  time  prescribed  by 
law. 

19.  Order  of  arrest  in  civil  action — ^Where 

there  was  no  cause  of  action. 

20.  Befusal  to  answer  questions  where  suit 

has  abated. 
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21.  Befusal  to  attend  before  referee  for  ez- 

amiDation — In  civil  action. 

22.  Sentence — Acts   not   within    terms   of 

statute. 

23.  Unconstitutional  statute — ^Violation  of. 

24.  Unconstitutional    ordinance — ^Violation 

of. 

25y  26.  Violation  of  void  ordinance. 

27.  Void  judgment  for  violating  valid  ordi- 

nance. 

28.  Void    judgment,    though    warrant    is 

valid. 

29-32.  Where   compl&int   or  indictment  does 
not  charge  public  oifense. 

33-  36.  Same — ^When  indictment  is  sufficient. 

37.  Same — Same — Complaint   defective  as 

to  description  of  place. 

38.  Prisoner  will  not  be  discharged,  when 

— ^Before   earning  credits  for  good 
behavior. 

39.  Same — Charge  without  preliminary  ex- 

amination after  dismissal. 

40.  Same — Convict    brought    from    prison 

and  tried  for  murder  before  expira- 
tion of  sentence. 

41.  Same — Conviction  without  preliminary 

examination. 

42.  Same  —  Detention    on    bench-warrant, 

where  court  did  not  exceed  its  juris- 
diction. 

43.  Same   —   Discharge   of   jury   without 

prisoner's  consent. 

44.  Same — Entry  of  defective  judgment. 

45.  Same — Former  acquittal. 

46.  Same — Grounds  for  discharge. 

47.  Same — Jurisdiction     of     person     and 

subject-matter. 

48.  Same — Proper  -  commitment    for    con- 

tempt until  fine  is  paid. 

49.  Same — ^Refusal  to  order  convict  to  be 

brought  back  to  county  for  trial. 

50.  Same — Sending   improper   communica- 

tions to  grand  jury. 

51.  Same — Sentence  to  state  reform  school. 

52.  Same  —  Sufficient  complaint  in  police 

court,  though  elements  of  crime  not 
fully  stated. 

53.  Same — Sufficient  indictment  for  libel. 

54.  Same — Theory  that   defendant,   under 

instructions,    should    have   been   ac- 
quitted. 

55.  Verdict  of  jury — ^Erroneous,  under  in- 

struction. 

56, 57.  Violation  of  order  to  pay  money  for 
support  of  minor  children. 

58.  Violation  of  "Sunday  law." 

59.  Violation  of  ordinance,  where  jurisdic- 

tion appears. 

60-  63.  Same  —  Violation  of  valid  ordinance, 
notwithstanding  irregularities. 

64.  Same — Where  court  can  not  see  from 
record  before  it  that  judgment  is 
void. 


65.  Same — ^Where   court   is   satisfied   that 
prisoner  was  party  to  crime. 

66, 67.  Same — When  not  tried  within  time  pre- 
scribed by  law. 

68.  Same — ^Where  return  shows  valid  com- 
mitment. 

1.  Prisoner  may  be  dlaeliaived.  vrkeii— ■ 
Arreet  on  preeentment  by  srAnd  Jury. — Su- 
perior court  has  no  jurigdiction  to  try 
misdemeanor,  and  as  there  is  no  provision 
for  justice's  or  police  court  to  try  any 
offense  prosecuted  by  indictment  or  infor- 
matioup  there  is  no  function  for  present- 
ment by  ?rand  Jury,  and  person  who  is 
arrested  for  misdemeanor  by  virtue  of  au- 
thority of  such  presentment  for  commission 
of  such  misdemeanor  will  be  dlschargred  on 
habeas  corpus. — In  re  Grosbols,  109  Cal. 
446,   450,    42   Pac.    444. 

3.  CoBvlctlOB  for  contempt— *Haril  labor 
on  otreetn.  —  Prisoner  convicted  for  con- 
tempt win  be  discharged  from  hard  labor 
on  streets,  upon  writ  of  habeas  corpus. 
He  will  not  be  discharged  from  imprison- 
ment by  reason  of  belngr  put  at  such  labor. 
—Ex  parte  Fil  Kl,  80  Cal.  201,  208,  22  Pac. 
146;  Ex  parte  Hals  ted,  89  Cal.  471,  4^3,  26 
Pac.  961. 

8.  Conviction  for  pmctiMingr  medicine 
nfter  revocation  of  Ucenae.  —  Practisingr 
medicine  without  first  having  procured  cer- 
tificate is  crime,  but  practising  after  order 
of  board  of  examiners  revoking  certificate 
for  unprofessional  conduct  is  not  declared 
to  be  crime,  and  no  penalty  is  attached  to 
It.  Hence  physician  who  practises  medicine 
after  revocation  of  his  lloanse,  and  who  is 
convicted  for  violation  or  law,  Is  entitled 
to  be  discharged  on  habeas  corpus. — Ex 
parte  McNulty.  77  Cal.  164.  168,  11  Am.  St. 
Rep.   267,   19  Pac.  237. 

4.  Conviction  In  covrt  bnvlng  no  legnl 
exlutence. — Petitioner  for  writ  of  habeas 
corpus,  though  tried  and  convicted  under 
forms  of  law,  Is  entitled  to  be  discharged, 
where  proceedings  were  coram  non  judice 
and  void,  as  where  they  were  had  in  pre- 
tended court  possessing  no  legal  existence. 
— Ex  parte  Olambonlnl,  117  Cal.  673,  676, 
49    Pac.    732. 

6.     Conviction     under    void     ordinance. — 

Where  an  ordinance  enacted  by  board  of 
supervisors  is  unreasonable  and  burden- 
some, such  as  one  which  requires  all  occu- 
pants of  lands  within  specified  time  to  ex- 
terminate and  destroy  groundsquirrels  on 
their  respective  lands,  and  thereafter  to 
keep  such  lands  free  and  clear  therefrom, 
and  it  Is  quite  clear  that  it  can  not  be  en- 
forced for  that  reason,  person  who  violates 
It,  though  declared  to  be  guilty  of  misde- 
meanor, is  entitled  to  discharge  on  habeas 
corpus. — Ex  parte  Hodges,  87  Cal.  162,  164, 
166,  26  Pac.  277. 

d.     Costs -^  niesnl     Imposition     of     order 

modified  on  habeas  corpus. — State  v.  Fos- 
ter, 109  La.  687,  33  So.  611. 
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7.  Detentfon  for  Bon-paTmciit  of  Ane— 
After     Mervlngr     term     of     imprisonment. — > 

Where  defendant  has  been  sentenced  to 
term  of  imprisonment  and  also  to  pay  fine, 
and  court  orders  further  imprisonment  for 
non-payment  of  -fine,  he  will  be  dischargred 
on  habeas  corpus,  after  having  served  the 
term  of  imprisonment. — Ex  parte  Rosen- 
heim, 88  Cal.  888,  23  Pac.  372. 
See,  ante,  S  1206  and  note. 

8.  Execution— Arrest  on.  where  not  al- 
lowed by  law,  is  g^round  for  release  on 
habeas  corpus. — People  v.  Gill,  85  App.  Dlv. 
(N.   Y.)    192. 

9.  Fallnre  to  allow  opportunity  to  stIto 
bond  for  g-ood  behavior,  and  thereby  obtain 
discharge,  is  not  grround  for  habeas  corpus. 
— Coleman  v.  Nelms,  119  Ga.  307,  46  S.  B. 
451. 

10.  Illegal  detention — If  return  to  writ 
of  habeas  corpus  shows  upon  Its  face  that 
party  in  whose  behalf  writ  Is  Issued  is  ille- 
gally detained,  he  must  be  discharged. — ^Ex 
parte   Cottrell,   69   Cal.    420,    422. 

11.  Impriaonment  for  net  not  erlmlnal.^- 

Court  deriving  its  Jurl.sdiction  from  law, 
and  Its  Jurisdiction  extending  to  such  mat- 
ters as  law  declares  to  be  criminal,  and 
none  other,  when  it  undertakes  to  Imprison 
for  an  offense  to  which  no  criminality  is 
attached,  it  acts  beyond  its  Jurisdiction. — 
Matter  of  Corryell,  22  Cal.  178,  181. 

'Wliere  complaint  or  indictment  doea  aot 
ekarse  pablic  offenae.  —  See  pars.  29-32, 
this   note. 

12.  Where  it  affirmatively  appears  from 
record  of  proceedings  that  petitioner  for 
writ  of  habeas  *orpus  was  tried  and  sen- 
tenced to  be  punished  for  commission  of 
an  act  which  is  not.  and  under  existing 
laws  can  not  be,  a  crime,  such  Judgment  is 
absolutely  void,  and  petitioner  is  entitled 
to  his  discharge. — Ex  parte  Kearny,  66  Cal. 
212,  228. 

18.  Same— -Petitioner  for  writ  of  habeaa 
eorpn»,  held  under  process  which  does  not 
show  that  he  has  committed  any  offense 
known  to  law  at  time  of  commission  of 
offense  as  charged.  Is  entitled  to  be  re- 
leased on  habeas  corpus. — Matter  of  Cor- 
ryell, 22  Cal.   178,   184. 

14.  Same — ^Trlal  court  having  no  Juris- 
diction of  offense  chargred,  or  it  affirma- 
tively appearing  by  record  that  prisoner 
was  tried  and  sentenced  for  commission  of 
act  which,  under  law,  constitutes  no  crime. 
Judgment  is  void,  and  prisoner  should  be 
discharged. — Ex  parte  Mirande,  73  Cal.  366, 
371.  14  Pac.   888. 

15.  InJunetion^Imprinonraent  for  viola- 
tion of,  where  not  served  on  petitioner  (Ex 
parte  Stone  [Tex.  Cr.  App.],  72  S.  W.  1000), 
or  the  case  Is  not  one  within  equitable 
Jurisdiction  of  court. — People  v.  Barrett. 
203  111.    99,    67   N.   E.   742. 

16.  Judsrment  of  Inferior  court— Where 
Jurisdictional     facta     do     not     appear.  —  In 

prosecution    in   police    court*    Jurisdictional 


facts  must  be  apparent  on  face  of  proceed- 
ings, or  its  Judgment  Is  void,  and  one  held 
thereunder  may  be  discharged  on  habeas 
corpus. — Ex  parte  Kearny,  66  Cal.  212,  228. 

17.  Mot  iMdIeted  witbln  time  preaerlbed 
by  law. — Prisoner  who  has  been  held  to 
answer  upon  criminal  charge,  but  who  has 
not  been  indicted  within  time  prescribed 
by  law,  is  entitled  to  discharge  on  habeas 
corpus,  unless  grood  cause  is  shown  for  hli* 
further  detention. — Ex  parte  Bull,  42  Cal. 
196.   199. 

18.  If  party  who  has  been  held  to  an- 
swer is  not  indicted  within  time  prescribed 
by  law,  he  Is  entitled  to  be  discharged,  un- 
less good  cause  to  contrary  be  shown;  but 
what  constitutes  "good  cause*'  is  a  matter 
of  discretion  with  court,  and  sufficiency  or 
insufficiency  of  grounds  upon  which  it  is 
determined  can  not  be  examined  in  supreme 
court,  through  instrumentality  of  writ  of 
habeas  corpus.  —  Ex  parte  Bull',  42  Cal. 
196.    199. 

Remedy  by  babeaa  corpus  of  a  defeadant 
accused  of  crime  who  has  beea  denied  a 
speedy    trial. — See    note,    86    Am.    St.    Rep. 

202-204. 

RIflrht  of  defendant  in  a  criminal  actloB 
to  a  speedy  trial. — See  note,  41  Am.  Dec. 
604-607. 

19.  Order  of  arrest  In  civil  action-— 
Inhere  there  vraa  no  cause  of  action. — Pris- 
oner who  is  restrained  of  his  liberty  on  an 
order  of  arrest  issued  in  civil  action  by 
Justice  of  peace  Is  entitled  to  be  discharged 
on  habeas  corpus,  where  there  was  no  cause 
of  action. — In  re  Vinich,  86  Cal.  70,  72,  26 
Pac.   628. 

Discharire  of  persons  Imprisoned  on  elrll 
process. — See  Kerr's  Cyc.  Code  Civ.  Proc. 
(2d  ed.),   fiS  1143-1164  and  notes. 

SO.  Refusal  to  answer  questions  where 
suit  has  abated. — ^Disobedience  of  order  of 
court  is  only  contempt  when  it  is  lawful 
order.  Person  ordered  to  stand  committed 
until  he  answered  certain  questions  will  be 
discharged  on  habeas  corpus,  where  suit 
has  abated. — Ex  parte  Rowe,  7  Cal.  175, 
177.  See,  also.  Ex  parte  Rowe,  7  Cal.  181, 
183,  184,   186. 

21.  Refusal  to  attend  before  referee  for 
examination— In  civil  action. — ^Defendant  in 
civil  action,  against  whose  property  writ 
of  attachment  has  been  issued,  can  not, 
before  Judgment,  be  compelled '  to  attend 
before  referee  and  submit  to  examination 
as  to  situation  and  condition  of  his  prop- 
erty; and  if  he  is  committed  for  contempt 
until  he  answers  before  such  referee,  he 
will  be  discharged  upon  writ  of  habeas 
corpus. — Ex  parte  Rlckleton,  61  Cal.   316. 

22.  Sentence— -Acts  not  within  terms  of 
statute,  grounds  for  release  on  habeaa  cor- 
pus.— Mackey  v.  Miller,  126  Fed.  161. 

23.  Unconstitutional    atatute  —  Violation 

of  Is  ground  for  release  from  penalty  of 
conviction  thereunder. — In  re  Jarvis,  66 
Kan.   329,   71   Pac.   576. 
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See.  also,  notes,  87  Am.  St.  Rep.  174-176, 
39  Ia  R.  A.   460-464. 

34.  VneoiiMtitiitloMAl  ordinance  — •  VIeln- 
tlon  •f«— Constitutionality  of  municipal  or- 
dinance may  be  tested  on  habeas  corpus, 
and  person  held  in  custody  for  violating: 
such  ordinance,  where  it  is  unconstitu- 
tional, will  be  released. — Ex  parte  Keeney, 
84  Cal.  804,  810,  24  Pac.  34.  See  Ex  parte 
Lewis   (Tex.  Cr.  App.).  73  S.  W.  811. 

as.  violation  of  void  ordinance. — ^Munic- 
ipal ordinance,  in  so  far  as  it  attempts  to 
punish  health-officer  for  grranting  permits 
upon  certificates  authorized  by  greneral  law. 
is  void,  and  such  officer,  if  imprisoned  for 
that  act,  may  be  discharged  on  habeas  cor- 
pus.— Ex  parte  Keeney,  84  Cal.  304,  310,  24 
Pac.  S4. 

26.  Person  who  has  been  arrested  for 
violating  ordinance  will  be  dlschargred  on 
habeas  corpus,  where  such  ordinance  is  not 
proper  exercise  of  police  power,  and  is  in- 
valid and  void,  such  as  one  which  requires 
those  who  desire  to  lay  pipes  in  city  stroets 
for  supply  of  water  or  lllumlnatingr-lisht 
to  make  verified  application  for  permit 
from  superintendent  of  streets,  and  which 
declares  that  violation  of  such  ordinance  is 
misdemeanor,  and  that  any  person  con- 
victed thereof  shall  be  punished,  etc. — ^In 
re  Johnston,  137  Cal.  115,  116,  117,  123,  69 
Pac.   973. 

27.  Void  Jvdirinent  for  vlolatlnir  valid 
ordinance. — Person  restrained  under  void 
judgment  for  violating  valid  ordinance  may 
be  discharged  on  habeas  corpus. — Ex  parte 
Bernert,  62  Cal.  624.  532. 

38.  Void  Jvdirment,  thonirli  warrant  la 
Talld.^ — ^Where  return  to  writ  of  habeas  cor- 
pus shows  petitioner  to  be  confined  under 
void  Judgment  of  court  which  had  Jurisdic- 
tion to  try  him,  he  can  not  be  legally  re- 
strained of  his  liberty  under  warrant  issued 
at  commencement  of  proceedings  against 
him. — Ex  parte  Bernert,  62  Cal.  624,  534. 

20.  IVbere  complaint  or  Indictment  does 
not  chnrgfc  public  offense.  —  If  complaint 
fails  to  state  facts  constituting  public  of- 
fense, defendant  will  be  discharged  on  writ 
of  habeas  corpus. — Ex  parte  Keeney,  84  Cal. 
304.  310,  24  Pac.  34;  Ex  parte  Maier,  103 
Cal.  476,  479,  42  Am.  St.  Rep.  129,  37  Pac. 
402;  Ex  parte  Goldman,  7  Cal.  Unrep.  254, 
88  Pac.  819,  820. 

30.  Petitioner  for  writ  of  habeas  corpus, 
who  has  been  charged  in  indictment  with 
no  offense  punishable  by  law,  is  entitled  to 
be  discharged  on  habeas  corpus. — ^Matter  of 
Corryell,  22  Cal.  178,  180. 

31.  Court  will  not  ordinarily,  upon 
habeas  corpus,  look  into  sufficiency  of  evi- 
dence to  prove  facts  which  constitute  of- 
fense. But  when  facts  charged,  or  admitted 
to  be  charged,  in  complaint  or  indictment, 
and  proved  by  evidence,  do  not  constitute 
any  public  offense,  then  defendant  will, 
upon    habeas    corpus,    be    discharged.  —  Ex 


parte  McNulty,  77  Cal.  164,  166,  11  Am.  St 
Rep.   257,  19   Pac.   237. 

32.  If  it  is  not  made  to  appear  to  court 
that  prisoner  is  in  fact  guilty  of  some 
criminal  offense,  he  must  be  discharged  on 
habeas  corpus. — Ex  parte  Cubreth,  49  Cal. 
436,   437. 

Imprisonment  for  act  not  erlmlnaL — See, 
ante,  §§  8-11  and  notes. 

Right  to  dlaeharve. — See,  post,  (1487  and 
note. 

88.     Same — ^When  indictment  if  nnfflcient. 

— ^Where  indictment  sufficiently  charges  of- 
fense, as  defined  in  section  of  code  under 
which  indictment  Is  brought,  and  states 
the  facts  with  sufficient  particularity  *  to 
give  court  Jurisdiction  of  charge,  party 
charged  can  not.  for  any  alleged  defect  in 
statement  of  offense,  be  discharged  upon 
writ  of  habeas  corpus.— In  re  Bunkers,  1 
Cal.  App.  61.  69,  81  Pac.  748. 

84.  Where  Indictment  purports  to  charge 
offense  as  defined  by  section  of  this  code, 
and  within  Jurisdiction  of  superior  court, 
question  whether  facts  charged  are  suffi- 
cient to  constitute  such  offense  can  not  be 
inquired  into  on  habeas  corpus. — Ex  parte 
Ruef,   160  Cal.   666,   89   Pac.   606. 

85.  ,  It  is  only  where  void  complaint  or 
information  is  alleged  as  basis  of  commit- 
ment, which  of  Itself  seems  sufficient,  that 
such  complaint,  information,  or  record  pro- 
ceedings iipon  which  commitment  depends, 
will  be  examined  into  for  purpose  of  deter- 
mining whether  there  is  any  legal  ground 
for  holding  petitioner.— In  re  Myrtle,  2  Cal. 
App.  383,  387,  84  Pac.  335. 

36.  Complaint  charged  conjunctively.  In 
language  of  ordinance  under  which  it  was 
brought,  that  defendant  unlawfully  and 
wilfully  did  all  the  things  prohibited  by  the 
ordinance,  was  sufficient  on  habeas  corpus. 
— Ex  parte  Mogensen,  5  Cal.  App.  696,  90 
Pac.   1063,  1064. 

87.  Samcx-Same— Complaint  defectlTc  as 
to  description  of  place. — Where  complaint 
charges  violation  of  city  ordinance,  and 
also  shows  that  court  has  Jurisdiction  of 
such  matter,  writ  of  habeas  corpus  will 
not  be  granted  thereon,  merely  because  it 
is  alleged  that  place  where  offense  was 
committed  was  not  within  limits  of  such 
city,  as  that  question  can  not  be  decided 
on  application  for  writ  of  habeas  corpus. — 
Ex  parte  Rice,  4  Cal.  App.  636,  88  Pac.  &99. 


Prisoner  will  not  be  discliarfred, 
wlictti^Bcfore  enmlnir  credits  for  good  be- 
havior.—  When  cumulative  sentences  are 
imposed,  prisoner  is  entitled  to  commuta- 
tion credits  for  good  behavior  upon  each 
term  only  as  it  is  served,  and  not  upon 
separate  terms  to  which  he  may  have  been 
sentenced,  treated  as  continuous  period  of 
imprisonment  or  as  an  entire  term,  and  per- 
son will  not  be  discharged  on  habeas  cor- 
pus before  he  has  earned  credit  for  good 
behavior  upon  each  term  as  it  is  served. — 
Ex  parte  Clifton,  146  Cal.  186,  190,  78 
Pac.  665. 
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SaBie  — CkarK«  witkovt  prellBilm 
exjuMlBatton  after  dlamlwuiL  —  If  accused 
person  has  been  held  to  answer  upon  chargre 
of  grrand  larceny,  and  an  information  is 
filed  chargringr  him  with  such  offense,  but, 
upon  his  trial.  Jury  fail  to  agrree  upon  ver- 
dict and  are  dischargred,  and  after  such  dis- 
charge district  attorney,  by  direction  of 
court,  dismisses  information  for  larceny, 
and,  without  brin^ingr  petitioner  agrain  be- 
fore committingr  magristrate  for  examina- 
tion, flies  new  Information  chargringr  him 
with  crime  of  embezzlement,  such  defend- 
ant is  not  entitled  to  dischargre  on  writ  of 
habeas  corpus  upon  ground  that  his  deten- 
tion is  illegral,  in  that  he  has  been  charged 
by  information  with  crime  of  embezzle- 
ment without  any  previous  examination 
and  commitment  by  magristrate  for  such 
crime,  and  because  superior  court  has  de* 
nied  his  motion  to  dismiss  information  on 
ground  that  it  was  filed  without  any  pre- 
vious examination  and  commitment  upon 
charge  of  embezzlement  set  forth  in  such 
second  information. — Ex  parte  Nicholas,  91 
Cal.   640,  641,   642,  28  Pac.  47. 

40.  Samei  C^avict  brovgkt  froai  prlsoa 
aad  tried  for  aiarAer  before  explratloa  of 
■eateace. — ^If  state  prisoner,  convicted  and 
sent  from  one  county,  is  brought  out  to 
be  tried  before  superior  court  of  another 
county  for  another  offense  before  his  orig- 
inal sentence  has  expired,  he  is  not  entitled 
to  be  discharged  on  habeas  corpus  from 
custody  of  warden  of  state  prison,  though 
he  was  tried  upon  said  charge  last  named, 
convicted,  and  sentenced  to  be  hanged. — 
Ex  parte  Clark,  86  Cal.  203,  206,  24  Pac.  726. 

41.  Same  —  Coavlctloa  witbovt  preltm- 
laary  exaailaatloa. — Person  convicted  with- 
out preliminary  examination,  who  made  no 
objection  at  proper  time,  is  not  entitled  to 
release  on  habeas  corpus  because  of  such 
fact — Ex  parte  McConnell,  83  Cal.  658,  23 
Pac.   1119. 

42.  Saaie— Deteatloa  oa  beaeb-warraat, 
M'here  eovrt  did  aot  exceed  its  Jvrlsdlctloa. 
— Person  who  has  been  arrested  on  bench- 
warrant  is  not  entitled  to  be  discharged  on 
habeas  corpus,  where  court  did  not  exceed 
its  Jurisdiction  in  issuing  such  warrant. — 
Ex  parte  Cook,  36  Cal.  107,  108. 

43.  Saaie  —  Dlsebarse  of  Jnry  wltboot 
prisoaer'o  coasent.  —  Order  of  court  dis- 
charging Jury  without  prisoner's  consent, 
by  reason  of  inability  to  agree  upon  ver- 
dict, and  further  order  remanding  prisoner 
to  custody  of  sheriff  to  await  further  pro- 
ceedings against  him  on  indictment,  do  not 
Justify  his  discharge  on  writ  of  habeas  cor- 
pus, though  his  detention  in  custody  is  ad- 
mitted to  be  result  of  error  of  court  by 
which  he  is  held  to  answer. — Ex  parte  Mc- 
Laughlin. 41  Cal.  211,  219.  10  Am.  Rep.  272. 

44.  Same — Kntry  of  defective  Judgment 
does  not  entitle  prisoner  to  discharge  on 
habeas  corpus.  Proper  Judgment  should  be 
entered  and  custody  of  prisoner  disposed  of 
by  order  of  trial  court. — Ex  parte  Walker, 
132  Cal.  143,  144,  64  Pac.   135. 


45.     Same— Former  ae^vltfal — Plea  of  can 

not   be    tried    on    habeas    corpus. — State    ▼. 
Bistruck,  138  Ala.  38,  36  Bo.  39. 


Same— Grovada  for  dlsebarge. — ^That 
petitioner  should  have  been  acquitted  un- 
der the  instruction,  he  having  in  fact  been 
found  guilty,  is  not  ground  for  discharge. — • 
In  re  Lapique,  139  Cal.  204,  72  Pac.  995. 


47.  Same  — Jvrladletloa  of  peraoa  aad 
anbjeet-auitter« — If  court  has  Jurisdiction  of 
person  and  of  offense  for  which  he  is  tried, 
he  can  not  be  discharged  on  habeas  corpus 
by  reason  of  errors  committed  by  trial 
court — Ex  parte  Lehmkuhl,  72  Cal.  63,  64, 
13  Pac.  148. 


48.  Same  Proper  eoatatltmeat  for  eoa- 
tempt  aatll  llae  la  Paid.  —  Court  having 
power  to  direct  that  party  shall  stand  com- 
mitted for  contempt  until  fine  therefor  is 
paid,  there  is  no  ground  for  discharge  on 
habeas  corpus. — Ex  parte  Crittenden,  62  Cal. 
684,  686. 

49.  Same— Refaaal  to  order  eoavlet  to  be 
brongbt  back  to  eovaty  for  trial. — If  person 
is  convicted  and  sent  to  state  prison  in 
pursuance  of  sentence,  and  while  there 
Judgment  is  reversed,  refusal  of  trial  court 
to  order  prisoner  to  be  brought  back  to 
county  for  trial  is  no  ground  for  his  dis- 
charge on  habeas  corpus. — Ex  parte  Bowen, 
46  Cal.  112,  113. 

60.  Same— Seadiag  latproper  eoaiataWlca- 
tloas  to  graad  Jary. — Attorney  at  law  may 
be  committed  for  contempt  for  writing  and 
sending  an  opprobrious,  denunciatory,  and 
Insulting  letter  to  grand  Jury  in  relation  to 
matters  which  they  are  investigating,  and 
if  imprisoned  therefor,  will  not  be  dis- 
charged on  writ  of  habeas  corpus,  as  such 
act  is  punishable,  not  only  as  contempt  of 
court,  but  as  an  offense  under  criminal  law, 
and  in  punishing  it  court  does  not  exceed 
its  Jurisdiction. — ^Matter  of  Tyler,  64  Cal. 
434,  436,  438,  1  Pac.   84. 

51.  Saaie  —  Seateace  to  atate  reform 
■ebool. — ^While  accused  minor  has  right  to 
private  examination  on  question  whether 
he  ought  to  be  committed  to  state  reform 
school,  unless  his  parent  demands  public 
trial  Judgment  sentencing  him  to  such 
school  for  specified  period  is  not  void,  al- 
though there  was  no  such  private  examina- 
tion or  public  trial.  Failure  to  give  defend- 
ant private  examination  or  public  trial  is 
mere  error,  which  can  be  corrected  on 
appeal,  but  Is  matter  which  can  not  be 
reviewed  upon  application  for  discharfcc 
upon  habeas  corpus. — Ex  parte  Liddell,  93 
Cal.  633.  639.  29  Pac.  261. 

S2»  Same — SolBclent  complaint  la  police 
coort,  though  elements  of  crime  not  fully 
stated.  —  Defendant  convicted  In  police 
court  is  not  entitled  to  discharge  on  habeas 
corpus  where  complaint  is  sufllcient.  though 
court  falls  to  state  elements  of  crime  in 
Judgment  as  fully  as  they  were  nere.ssarily 
stated  in  complaint. — Ex  parte  Turner,  75 
CaL  226,  229,  16  Pac  898. 
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58.     S«mc— SnAclemt  tedictMeat  for  Ubel. 

—Party  arrested  under  sufficient  indictment 
for  libel  is  not  entitled  to  dischargre  on 
habeas  corpus. — ^In  re  Kowalsky,  73  Gal. 
120,  122,  124,  14  Pao.  399. 

54.  Same — ^Theory  tkat  defeadamt,  vader 
tBstractioB«p  skoold  kave  been  acQVltted. — 

Petitioner  for  writ  of  habeas  corpus  is  not 
entitled  to  be  dischars^ed  from  custody  on 
theory  that,  under  instructions  griven  by 
court  at  his  trial,  he  should  have  been 
acquitted. — In  re  Lapique,  139  Cal.  204,  72 
Pac.  996. 

55b  Verdict  of  Jvry  —  Brroaeovsy  aader 
laatrvetion,  not  relieved  from,  by  habeas 
corpus;  the  remedy  is  by  appeal. — ^In  re 
Lapique,  189  Cal.  204,  72  Pac.  995. 

56.  VIolatloa  of  order  to  pay  money  for 
•npport  of  mlaor  eblldrea. — As  there  is  no 
distinction,  in  principle,  between  orders  for 
payment  of  alimony  to  wife,  and  orders  to 
pay  money  for  support  of  minor  children, 
and  as  it  is  settled  in  this  state  that  re- 
fusal to  pay  alimony  is  contempt  of  court, 
punishable  by  Imprisonment,  or,  what  is 
same  thingr  in  effect,  that  party  found  to 
have  ability  to  pay  may  be  imprisoned  until 
he  obeys,  so  one  who  violates  an  order  to 
pay  money  for  support  of  minor  children 
may  be  imprisoned  until  he  obeys,  where 
it  is  shown  that  he  has  ability  to  pay. — Ex 
parte  Oordan,  96  Cal.  374,  378,  30  Pac.  661. 

67.  One  who  is  imprisoned  for  failure  to 
pay  money  for  support  of  minor  children, 
under  order  of  court,  can  not  be  discharged 
on  habeas  corpus,  where  he  has  ability  to 
pay. — ^Ex  parte  Qordan,  96  Cal.  374,  378,  80 
Pac.  661. 

58.  Tlolatloa  of  ^'Sanday  law." — Party 
convicted  of  violation  of  "Sunday  law"'  is 
not  entitled  to  be  dischargred  on  habeas 
corpus,  simply  because  of  his  claim  that  he 
did  not  violate  its  provisions,  in  that  he 
kept  bar  in  hotel  as  part  of  business  in 
hotel,  and  this  was  sole  charge  against 
him. — Ex  parte  Bird,  19  Cal.  180,  131. 

58.  Violation  of  ordlnaace— IVherc  JnrlM- 
dletloa  appears. — Person  convicted  of  of- 
fense of  gambling,  in  violation  of  an  ordi- 
nance, is  not  entitled  to  discharge  on  ha- 
beas corpus  If  lack  of  Jurisdiction  under 
such  ordinance  is  not  made  to  appear. — ^In 
re  Murphy.  128  Cal.  29,  31,  60  Pac.  466. 

00.  Samc>— VIolatloa  of  valid  ordlaance* 
notwItltstaadlniT  Irreflmlarltles. — Person  who 
has  been  convicted  for  violating  valid  ordi- 
nance can  not  be  discharged  on  habeas 
corpus. — Matter  of  Bickerstaff,  70  Cal.  35, 
40,  11  Pac.  393. 

61.  Person  who  has  been  convicted  of 
violation  of  city  ordinance  can  not  be 
discharged  on  habeas  corpus,  where  acts 
charged  constitute  not  only  violation  of 
ordinance,  but  violation  of  statute  of  this 
state,  and  where  complaint  states  facts  that 
constitute  public  offense,  and  Judgment  Is 
not  in  excess  of  that  authorized  by  statute, 
and    where    both    offense    and    penalty    are 


within  Jurisdiction  of  Justice's  court  in 
which  conviction  took  place.  —  Ex  parte 
Taylor,   87  Cal.   91,   96,   25  Pac.  268. 

62.  One  convicted  of  violating  a  city 
ordinance  is  not  entitled  to  discharge  on 
habeas  corpus  on  ground  that  return  of 
sheriff  to  writ  does  not  show  that  ordi- 
nance was  properly  published. — Ex  parte 
Noble,   96  Cal.   862,  364,  81   Pac.  224. 

68.  One  who  has  been  convicted  on  a 
charge  of  violating  a  valid  ordinance  can 
not  be  discharged  on  habeas  corpus,  not- 
withstanding errors  or  irregularities  in  the 
passage  of  said  ordinance. — Ex  parte  MI- 
rande,  78  Cal.  866,  367,  370,  375,  14  Pac.  S8S. 

94,  Same— Wkere  eonrt  can  not  see  from 
record    before   It   tbat  Jvdarment  la   void. — 

Prisoner,  convicted  of  vagrancy,  can  not  bo 
discharged  on  habeas  corpus,  where  com- 
plaint upon  which  Judgment  was  rendered 
is  not  in  record,  and  where  court  can  not, 
from  record  before  it,  see  that  Judgment  Is  ' 
void. — Ex  parte  Morrison,  88  Cal.  112,  113, 
26  Pac.  1064. 

85.  Same — ^IVIiere  eonrt  Is  satisfled  that 
prisoner  ^ras  party  to  crime.  —  Supreme 
court  will  not  discharge  prisoner  on  habeas 
corpus  on  ground  that  evidence  submitted 
without  further  testimony  is  not  sufficient 
to  convict  petitioner  of  having  been  party 
to  commission  of  crime  alleged,  where  such 
court  is  of  opinion  that  such  evidence  is 
sufficient  to  show  defendant's  connection 
with  offense. — Ex  parte  Walpole,  85  Cal. 
362.  364,   24  Pac.  667. 


Same— IVhen  not  tried  within  time 
prescribed  by  law. — If  there  has  been  mis- 
trial in  murder  case,  and  defendant  has  not 
been  brought  to  trial  within  sixty  days 
after  such  mistrial,  he  is  entitled  to  be  dis- 
charged from  custody  upon  habeas  corpus: 
but  such  discharge  is  no  bar  to  subsequent 
prosecution  for  such  offense. — In  re  Bege- 
row,  136  Cal.  293,  297,  299,  66  L.  R.  A.  528, 
68  Pac.  773.  See  Ex  parte  Clarke,  54  Cal. 
412,  416. 

Aa  to  whea  writ  shoald  not  Issue,  where 
prisoner  was  aot  bronarht  to  trial  In  sixty 
days,  see,  ante,  9  1475  and  note. 

67.  Right  to  trial  within  sixty  days  after 
finding  in  indictment  or  filing  of  informa- 
tion, as  provided  In  section  1382.  ante, 
makes  it  duty  of  state  to  afford  defendant 
trial  within  sixty  days  after  mistrial,  ex- 
cepting for  good  cause  shown,  and  if  trial 
is  not  had  within  such  time  after  that 
event,  petitioner  for  writ  of  habeas  corpus 
is  entitled  to  be  discharged  from  custody. 
— In  re  Begerow.  133  Cal.  349,  351.  356,  85 
Am.  St.  Rep.  178,  66  L.  R.  A.  613,  66  Pac.  828. 

•H.  Same  —  Where  return  shows  valid 
commitment. — There  can  be  no  discharge 
on  habeas  corpus,  where  return  to  writ 
shows  valid  commitment  by  court  having 
Jurisdiction  of  subject-matter  and  of  party. 
— Ex  parte  Miller,  82  Cal.  464,  465,  22  Pao. 
1118. 
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§1486.  WHEN  TO  REMAND  PARTY.  The  court  or  judge,  if  the  time 
during  which  such  party  may  be  legally  detained  in  custody  has  not  expired, 
must  remand  such  party,  if  it  appears  that  he  is  detained  in  custody: 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the  United  States, 
in  a  case  where  such  court  or  judge  has  exclusive  jurisdiction ;  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any  competent  court  of 
criminal  jurisdiction,  or  of  any  process  issued  upon  such  judgment  or  decree. 

History:     Enacted  February  14,  1872. 


REMANDING  PARTY. 

1.  Construction  of  section. 

2.  Party  will  be  remanded,  when — Arrest  on 

bench-warrant. 

3.  Same — Contempt  for  violating  injunction 

in  divorce  proceeding. 

4.  Same — Doctrine  of  res  judicata. 

5.  Same — Effect  of  judgment  remanding. 

6.  Same — Enticing  minor  away  for  purposes 

of  prostitution. 

7.  Same — If   complaint   states   a   public  of- 

fense. 

8.  Same — If  detained  by  virtue  of  process 

upon  final  judgment,  etc. 

9.  Same — Imprisonment  under  process  valid 

on  its  face. 

10.  Same — ^Prisoner  out  on  bail. 

11.  Same  —  Resubmission    of    case    without 

necessary  evidence. 

12.  Same — Sufficiency  of  evidence  justifying 

grand  jury  to  find  second  indictment. 

13.  Same — Violation  of  city  ordinance. 

14.  Same — Same — Violation  of  city  ordinance 

—'* Municipal  affair." 

15.  Same — When  summoned  to  appear  before 

grand  jury. 

16.  Same — Where    court   had    jurisdiction   in 

contempt  case. 

17.  Same — Where   evidence   shows   offense   to 

have  been  committed. 

1J8.  Same — WTiere  he  is  held  by  federal  au- 
thority. 

19.  Same — Where  he  is  regularly  in  custody. 

20.  Same — ^Where  law   claimed   to   be   uncon- 

stitutional is  not  wholly  so. 

21.  Same — Where  no  briefs  are  filed. 

1.  Comstmctloii  of  sectloB. — Subdivision  2 
of  above  section  controls  section  1487,  post, 
subdivision  3. — Ex  parte  Gibson.  31  Cal.  619, 
624.   91  Am.   Dec.  546. 

a.  Party  will  be  remanded,  wken  — 
Arrent  oa  beach- warrant.  —  Superior  court 
of  city  and  county  of  San  Francisco,  which 
succeeded  county  court  of  said  city  and 
county  on  January  1,  1880.  has  full  power 
and  authority  to  issue  any  and  all  process 
necessary  to  execution  of  its  Judgment. 
Hence  where  person  was  arrested  on  bench- 
warrant  Issued  by  superior  court  for  arre.st 
of  person  who  had  been  convicted  prior  to 
such    date,    in    city   criminal    court    of    said 


city  and  county,  from  which  an  appeal  was 
taken  to  county  court,  which  on  «aid  date 
went  out  of  existence,  he  was  in  lawful 
custody,  and  would  be  remanded  on  writ 
of  habeas  corpus. — Ex  parte  Toland,  64  Cal. 
844,   346. 

8.  Saaie— Contempt  for  viola  Masr  fajnnc- 
tlon  In  divorce  proeeedlnir.  —  Question 
whether  injunction,  in  proceedinfir  for  di- 
vorce, to  restrain  husband  from  alienatingr 
his  separate  property  was  warranted  by 
circumstances,  or  was  abuse  of  discretion 
of  trial  Jud^e,  is  question  which  can  not  be 
considered  on  habeas  corpus.  The  restraln- 
ingr  order  beingr  within  Jurisdiction  of  court. 
It  follows  that  petitioner  for  writ  of  habeas 
corpus,  who  was  adjudged  guilty  of  con- 
tempt in  disobeying^  and  violating  such  in- 
junction, must  be  remanded. — ^Matter  of 
White,  113  Cal.  283,  288,  45  Pac.  323. 

4.  Same  Doctrine  of  rea  Jndlcata  is  not, 
In  absence  of  statutory  provision,  applica- 
ble to  decision  of  court  or  Judge  remand- 
ing person  in  habeas  corpus  proceedings. — 
Rogers  v.  Superior  Court,  146  Cal.  88,  89. 
78  Pac  844. 


5.  Same— nuect  of  Jndsmeat  reauiBdlng. 

— As  Judgment  on  habeas  corpus  remanding 
prisoner  Is  not,  as  matter  of  law,  bar  to 
his  subsequent  application  on  same  ground 
to  same  or  another  court,  it  certainly  can 
have  no  such  effect  In  proceedings  by  cer- 
tiorari to  review  Judgment  imposing  fine 
for  contempt  of  superior  court  in  refusing 
to  answer  questions  propounded  to  peti- 
tioner by  grand  Jury. — ^Rogers  v.  Superior 
Court,  146  Cal.  88,  89,  96,  78  Pac.  844. 

6.  Same— Batlclng  minor  away  for  par- 
poaea  of  proatltntlon.  —  Where  defendant 
was  held  to  answer  on  charge  of  enticing 
minor  away  for  purpose  of  prostitution, 
and  writ  of  habeas  corpus  has  issued,  and 
on  return  enough  depositions  are  read  to 
show  that  petitioner  induced  girl  of  17 
years  of  age  to  go  to  house  of  prostitution 
for  ostensible  purpose  of  domestic  service, 
without  disclosing  to  girl  or  her  father 
what  character  of  place  was,  defendant  can 
not  contend  that  this  does  not  show  that 
purpose  of  taking  girl  to  house  was  to 
make  her  a  prostitute,  and  as  such  evidence 
would  sustain  verdict  against  petitioner,  he 
will  be  remanded. — Ex  parte  Estrado,  88 
Cal.  316.  318.  26  Pac.   209. 

7.  Same  —  If     complalat     states     pvblte 

oirrnMc— rWhere  complaint  under  which  pe- 
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titloner  for  writ  of  habeas  corpus  Is  held 
states  public  oftenae.  he  must.be  remanded. 
^Ex  parte  Mafer.  103  Cal.  476,  488,  42  Am. 
8t.  Rep.  129,  37  Pac.  402. 


8.  Saate— If  detalaed  by  Tlrtne  of  proeess 
upon  flaal  Jadsaicat,  etc. — Petitioner  for 
writ  of  habeas  corpus,  who  is  detained  In 
custody  by  virtue  of  process  issued  upon 
"flnal  Judgrment  of  a  competent  court  of 
criminal  jurisdiction,"  will  be  remanded.— 
Ex  parte  Williams,  89  Cal. .  421,  427,  26 
Pac.    887. 

9.  Same  —  ImpriMonment  nnder  proeeaa 
valid  OB  Its  face. — When  imprisonment  Is 
under  process  valid  on  its  face,  it  will  be 
prima  facie  legal,  and  if  petitioner  for  writ 
of  habeas  corpus  fails  to  show  want  of 
Jurisdiction  In  magrlstrate  or  court  whence 
It  emanated,  his  body  must  be  remanded  to 
custody. — Ex  parte  Winston,  9  Nev.  71,  76. 

10.  Saaie— PriBOBcr  oat  oa  ball. — Prls« 
oner  released  on  ball  Is  not  imprisoned  dur- 
ing: such  release,  thougrh  he  is  still,  in  con- 
templation of  law.  In  custody,  and  will  be 
remanded  on  habeas  corpus  proceeding's.— 
Ex  parte  Jones,  41  Cal.  209,  210. 


11.  Same-— ResabnlsaloB  of  ease  wltbovt 
■eeeaaary  crldeace. — Prisoner  will  be  re- 
manded, where  his  application  for  writ  of 
habeas  corpus  was  submitted  to  supreme 
court,  and  afterwards  resubmitted  without 
evidence  upon  which  alone  that  court  could 
order  petitioner's  discharge.  —  Ex  parte 
Sternes,  8  Cal.  Unrep.  117,  21  Pac.  1132, 
1133. 

12.  Saate— Saflcleaey  of  evldeace  Jostl-* 
fylair  grmnd  Jary  to  And  second  Indlctaicat. 
—Where    indictment    against    person    has 

been  dismissed,  there  not  being  sufficient 
evidence,  in  opinion  of  supreme  court,  to 
warrant  conviction  under  such  indictment, 
and  grand  jury  afterwards  finds  and  re- 
turns indictment  against  accused,  and  testi- 
mony introduced  before  grand  jury  upon 
which  last  indictment  was  found  was,  on 
demand  of  district  attorney,  taken  down 
and  written  out  by  stenographer,  and  this 
testimony  is  made  part  of  petition  in  ha- 
beas corpus  proceedings,  and  it  is  con- 
tended by  petitioner  that  it  iA  same  testi- 
mony that  was  given  at  former  trial,  which 
was  held  by  this  court  to  be  insufficient  to 
support  verdict  of  guilty,  and  that  there- 
fore it  was  insufficient  to  justify  grand 
jury  in  finding  second  indictment,  and  this 
Is  sole  ground  on  which  discharge  of  pris- 
oner is  asked  for,  he  will  be  remanded. — In 
re  Kennedy,  144  Cal.  634,  636,  78  Pac.  84. 

18.  Saate— Vlolatloa  of  city  ordinance.—' 
If  person  convicted  of  misdemeanor  in  vio- 
lating city  ordinance  seeks  discharge  upon 
writ  of  habeas  corpus,  and  court  is  not 
satisfied  that  ordinance  is  invalid,  petition 
will  be  dismissed  and  petitioner  remanded. 
— Ex  parte  Green,  94  Cal.  387,  891,  29  Pao. 
783. 

14.  Same— Same— Vlolatloa  of  Hty  ordl- 
■aace— >*Maniclpal  alTalr."  —  Petitioner  for 
writ    of    habeas    corpus,    who    was    charged 


with  violating  city  ordinance  which  im- 
posed license  for  revenue  for  municipal  pur- 
poses, will  be  remanded,  where  it  appears 
that  such  ordinance  was  "municipal  affair," 
and  therefore  not  subject  to  or  controlled 
by  general  laws. — Ex  parte  Helm,  143  Cal. 
553,  557,  558,  77  Pac.  453;  Ex  parte  Lemon, 
143  Cal.  658,  564,  77  Pac.  455;  Ex  parte  Jack- 
son. 143  Cal.  564,  572,  77  Pac.  457. 

15.  Same  —  W^bcn  sammoacd  to  appear 
before  grand  Jary« — Witness  who  has  been 
summoned  to  appear  before  grand  jury,  and 
who  has  been  committed  for  contempt.  In 
relTusing  to  appear  and  testify,  can  not 
invoke  aid  of  writ  of  habeas  corpus  to  ob- 
tain release  from  custody  on  ground  that 
such  grand  jury  was  not  lawful  body. 
Under  such  circumstances  his  commitment 
for  contempt  is  regular  and  proper,  and  he 
must  be  remanded. — Ex  parte  Haymond,  91 
Cal.  546,  548,  27  Pac.  859. 

16.  Same— li^bcre  court  bad  Jarlsdlctloa 
la  contempt  case. — One  who  seeks  to  be 
discharged  on  habeas  corpus  from  impris- 
onment for  alleged  contempt  of  court  in 
disobeying  its  order  to  pay  alimony  will  be 
remanded,  where  court  had  jurisdiction.— 
Ex  parte  Cottrell,  69  CaL  417,  419,  420. 

17.  Saatc>— W^bcre  evidence  sbowa  offense 
to  bave  beea  coaunltted. — ^Where  prisoner 
is  held  by  virtue  of  commitment  based  upon 
order  of  committing  magistrate,  and  he 
seeks  writ  of  habeas  corpus,  he  will  be  re- 
manded, where  evidence  produced  at  exam- 
ination shows  offense  charged  to  have  been 
committed. — Ex  parte  Buckley^  106  Cal.  123, 
124,  38  Pac.  686. 

18.  Same  — 'Wbere  be  to  bold  by  federal 
antborlty. — ^Where  petitioner  for  writ  of 
habeas  corpus  In  state  court  is  held  as  pris- 
oner by  authority  of  government  of  United 
States  by  virtue  of  judgment  of  Federal 
court  of  exclusive  jurisdiction,  he  should  be 
remanded. — ^Ex  parte  Le  Bur,  49  Cal.  16!), 
162,  1  Am.  Cr.  Rep.  241. 

19.  Same— W^bere  be  to  regularly  la  coe- 
tody. — Petitioner  for  habeas  corpus  will  be 
remanded  and  writ  dismissed,  where  it 
appears  from  return  that  petitioner  Is  regu-* 
larly  in  custody,  and  no  good  reason  is 
shown  why  he  should  be  discharged. — Ex 
parte  Ho  Quan,  69  Cal.  404;  Ex  parte  Ah 
Sing,  69  Cal.  404;  Ex  parte  Lee  Bang,  69 
Cal.  405. 

ao.  Same— Wbcre  law  elalated  to  be 
unconstitutional  to  not  wboUy  ao. — Person 
who  is  in  custody,  charged  with  practising 
medicine  without  certificate  provided  for 
by  statute,  will  be  remanded  on  habeas 
corpus,  where  he  asks  to  be  released  on 
grounds  that  statute  Is  unconstitutional.  If 
it  is  found  that  law  is  not  wholly  void, 
unless  invalid  portion  is  so  important  to 
general  plan  and  operation  of  law  and  its 
entirety  as  reasonably  to  lead  to  conclu- 
sion that  law  would  not  have  been  adopted 
if  legislature  had  perceived  invalidity  of 
part  so  held  to  be  unconstitutional.  If  law 
is  separable,  so  that  general  object  can   bt 
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attained  without  aid  from  part  that  Is  void.  Petitioner   for   writ   of  habeas   corpus   wHl 

other  part  of  law  will  be  upheld.—Ex  part*  be   remanded   by   supreme   court,   where   no 

Gerino,  143  Cal.  412.  420.  77  Pac.  166.  briefs    ar«    filed.  — Ex    parte    Desmond.    5> 

21.     Saaic — ^Where    mo    brief*    are    filed.—*  Cal.   899. 

§  1487.  GROUNDS  OP  DISCHARGE  IN  CERTAIN  CASES.  If  it  appears 
on  the  return  of  the  writ  that  the  prisoner  is  in  custody  by  virtue  of  process; 
from  any  court  of  this  state,  or  judge  or  officer  thereof,  such  prisoner  may 
be  discharged  in  any  of  the  following  cases,  subject  to  the  restrictions  of  thii 
last  section: 

1.  When  the  jurisdiction  of  such  'court  or  officer  has  been  exceeded ; 

2.  When  the  imprisonment  was  at  first  lawful,  yet  by  some  act,  omission, 
or  event  which  has  taken  place  afterwards,  the  party  has  become  entitled  to 
a  discharge; 

3.  When  the  process  is  defective  in  some  matter  of  substance  required  by 
law,  rendering  such  process  void; 

4.  When  the  process,  though  proper  in  form,  has  been  issued  in  a  case  not 
allowed  by  law ; 

5.  When  the  person  having  the  custody  of  the  prisoner  is  not  the  person 
allowed  by  law  to  detain  him; 

6.  Where  the  process  is  not  authorized  by  any  order,  judgment,  or  decree 
of  any  court,  nor  by  any  provision  of  law ; 

7.  Where  a  party  has  been  committed  on  a  criminal  charge  without  reason* 
able  or  probable  cause. 

History:     Enacted  February  14,  1872. 


GROUNDS  OF  DISCHARGE  —  PROBABLE 

CAUSE. 

1."  Applicability  of  subdivision  7  only  where. 

2,3.  Grounds  of  discharge — Probable  cause. 

4.  Same — Inability  to  comply  with  the  order 
of  the  court. 

1.     AppllcablUty    of    •vbdlTtsloii    7    oaly 

where    a   person    has    been    committed    for 

trial  by  a  magistrate  without  reasonable  or 

*  probable  cause. — ^In  re  Jacobs,  175  Cal.  661, 

166  Pac.  801. 


2.  GrooBds  of  dtschargtj     Probable  cavae. 

— ^An  objection  that  the  evidence  adduced 
on  the-  preliminary  examination  before  a 
magistrate  does  not  sufficiently  show  prob- 
able cause  to  warrant  a  commitment  for 
trial,  Is  not  available  on  a  motion  to  set 
aside  an  information,  but  such  objection 
may,  by  subdivision  7  of  section  1487  of  the 
Penal  Code,  be  raised  on  habeas  corpus,  if 
timely  made. — People  v.  Creeks,  170  Cal.  368, 
149  Pac.  821. 

3.  A   commitment  issued  after   the   pre- 
liminary hearing  on  a  complaint  charg^ingr 


the  defendant  with  entering:  the  mill  of  tho 
Croesus  Gold  Miningr  and  Milling  Company 
In  the  county  of  Sierra  with  intent  to  com- 
mit larceny  Is  without  reasonable  or  prob- 
able cause,  where  the  only  evidence  ad- 
duced  upon  the  examination  is  that  of  a 
witness  as  to  an  admission  made  to  him  by 
the  defendant  that  the  latter  held  up  the 
Plumbagro  Mill,  without  any  evidence  that 
the  mill  belonsred  to  the  Croesus  Gold  Min- 
ing and  Milllngr  Company,  or  that  the  mill 
was  located  in  Sierra  county  or  additional 
evidence  that  the  offense  charged  was  com- 
mitted, and  the  defendant  Is  entitled  to  his 
discharge  on  habeas  corpus.  —  Ex  parte 
Hartwell,  28   Cal.  App.   627.   153  Pac.   730. 

4.  Samc^— Inability  to  eomply  with  tho 
order  of  the  court  Is  a  ground  of  discharge, 
where  it  is  shown  that  the  defendant,  act- 
ing in  good  faith,  has  made  every  reason- 
able effort  to  comply  with  the  order,  and 
that  his  failure  to  comply  therewith  was 
because  of  conditions  which  he  can  not 
control. — In  Matter  of  Saul,  32  Cal.  App. 
851,  163  Pac.  605. 


§  1488.    NOT  TO  BE  DISOHABOED  FOB  DEFECT  OF  FOBM  IN  WAB- 

BANT.    If  any  person  is  committed  to  prison,  or  is  in  custody  of  any  officer 
on  any  criminal  charge,  by  virtue  of  any  warrant  of  commitment  of  a  justicfl» 
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of  the  peace,  such  person  must  not  be  discharged  on  the  ground  of  any  mere 
defect  of  form  in  the  warrant  of  commitment. 

History:     Enacted  February  14,  1872. 

DISCHARGE— DEFECT  OF  FORM. 


1.  Conunissioners '  note. 

2.  Construction  of  section. 

8.  Defects  not  authorizing  discharge. 

4.  Same  —  Commitment    containing    sur- 
plusage. 

5,6.  Same — Commitment   upon   re-examina- 
tion without  new  complaint. 

7.  Same — ^Description  of  offense. 

6.  Same — ^Disclosure,   by   depositions,   of 
other  offense. 

9.  &ime — Failure  to  show  name  of  person 

assaulted. 

10,11.  Same — Failure  to  state  name  of  per- 
son murdered. 

12.  Same — Irregular  commitment — Failure 
to  move  to  set  aside. 

18.  Same — Mere  irregularity  of  form. 

14.  Discharge,  right  to — In  general. 

15.  Same — Exists  only  in  proceeding  void 

for  iUegality. 

16.  Same — Points  for  investigation. 

17.  Same — ^Process  issued  in  case  not  au- 

thorized  by  law. 

18.  Inquiry    into   reasonable    or    probable 

cause — Construction  of  section. 

19.  Same — Credibility  of  witnesses. 

20.  Same — Discharge  where  no  cause  for 

detention  exists. 

21.  Same — Discretion  of  court. 
S2, 23.  Same — Duty  of  court. 

24.  Same — Effect  of  existence  of  some  evi- 

dence— Embezzlement. 

25.  Same — Grand    jury's    recommendation 

for  detention. 

26.  Same — ^Kidnaper,  when  entitled  to  dis- 

charge. 

27.  Same — Looking  into  depositions. 

28.  Same — ^No  discharge  if  there  is  some 

evidence  showing  offense. 

29.  Same — Proof  beyond  reasonable  doubt 

not  required. 

80.  Same — ^Release  refused,  when. 

31.  Same — Unreasonable  detention  of  wit- 

ness. 

32.  Irregularity  in  order  of  commitment  by 

magistrate. 

33.  Judgments  for  contempt — ^District  at- 

torney's refusal  to  answer  interrog- 
atories. 

34.  Same  —  Witness'    refusal    to    answer 

question. 

85.  Judgments  for  contempt,  in  general — 
Discharge  from  imprisonment  under 
unauthorized  order. 


36.  Same — ^Discharge    of    warden    for    re- 
fusing   to    proceed    with    execution, 

where    appeal    had    been    taken    to 
supreme  court  of  United  States. 

37.  Same — Discharge  where  court  had  no 

jurisdiction. 

38.  Same — ^Discharge  where  jurisdiction  of 

court  was  exceeded. 

39.  Same — No  discharge  where  facts  show 

validity  of  order. 

40.  Same — No  discharge  where  proceedings 

were  regular  and  valid  on  face. 

41.  Judgments  for  contempt  in  refusing  to 

pay  alimony — Ability,  question  of. 

42.  Same — Ability  to  pay — Insolvency. 

43.  Same — Correctness    of    finding    as    to 

ability    to    pay    will    not    be    ques- 
tioned. 

44.  Same — ^Disability   to   pay,    entitles   to 

discharge. 

45.  Same — Disobedience  is  question  of  fact. 

46.  Same — Invalid,  unless  ability  appears. 

47, 48.  Same — No  discharge  where  order  was 
valid. 

49.  Same — Power  of  court  is  only  question 

involved. 

50.  Same — Right  to  compel  man  to   seek 

employment. 

51.  Same — Right  to  discharge  where  order 

was  invalid. 

52.  Same — ^Void  order  may  be  tested  on 

habeas  corpus. 

53.  Judgments   in   general — Right   to   dis- 

charge—  Commitment   of   minor   to 
Preston  School  of  Industry. 

54.  Same — Military  commission. 

55.  Same — Want  of  jurisdiction. 

66.  Same — ^What   lack    of    jurisdiction    is 
necessary  to  render  judgment  void. 

57.  Same — When  judgment  is  void. 

As    to    practice    !■    dlschufirlas    prlaoaer, 

866,  ante,   9  1473  and  note. 

Prlaoner  may  be  dlaekarscd*  wkea. — See, 
ante,  §  1486  and  note. 

1.  Comulasloncrs'  aote  says:  "It  has 
been  sugrsrested  to  omit  the  seventh  subdi- 
vision because  there  was  no  provision  re- 
quiring magristrates  to  have  the  testimony 
taken  down,  and  therefore  the  subdivision 
was  inoperative.  Instead  of  omittingr  the 
subdivision,  the  commissioners  have  re- 
quired the  magristrates  to  reduce  tho 
testimony  to  writing:." 

Testimony,  how  takea,  aad  avtkeatlclty. 

«-See,  ante,  §  869  and  note. 

a.  Coastractloa  of  sectloa. — Subdivision  3 
of  above  section  is  controlled  by  section 
1486,  ante,  subdivision  2. — ^Ex  parte  Oibson. 
31  CaL  619,  624.  91  Am.  Deo.  646. 
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8.     Defects   not   avthortsfnir    dl«ch«rffe.— 

Court  is  not  authorized  to  dischargre  peti- 
tioner on  writ  of  habeas  corpus  from  com- 
mitment made  by  Justice  of  peace,  unless 
Jurisdiction  of  Justice's  court  has  been  ex- 
ceeded, or  commitment  has  been  issued 
without  authority  of  any  Judgrment,  order, 
or  decree  of  any  court,  or  any  provision  of 
law. — Ex  parte  Winston,  9  Nev.  71,  74. 

4.  Same  —  CoBumltnieiit  coataliilBflr  smr- 
piuNiiKe. — Thougrh  an  order  of  commitment 
contain  surplusagre,  it  will  be  held  ^ood  on 
habeas  corpus,  if  sufficient  in  substance. — 
People  V.  Smith,  1  Cal.  9,  12. 

5.  Same — Comn&ltmeat  vpoa  re-examlaa- 
tlon  without  aew  complalpt* — ^That  defend- 
ant was  committed,  upon  re-examlnatlon, 
by  committing  magistrate,  without  filing:  of 
new  complaint,  is  no  grround  for  his  dis- 
charge on  habeas  corpus. — Ex  parte  Wal- 
pole,  85  Cal.  362,  868,  24  Pac.  667. 

6.  Althougrh  defendant  has  been  commit- 
ted after  examination  by  one  magistrate,  he 
may  be  examined  and  held  to  answer  by 
another  magistrate  of  same  county,  without 
another  complaint  and  warrant  to  arrest; 
and  where  he  has  been  held  to  answer  In 
this  way.  he  is  not  entitled  to  be  dischargred 
on  habeas  corpus. — Ex  parte  Moan,  66  Gal. 
216,  217,  3  Pac.  644. 

7.  Save  — -  Deaerfptloa  of  offease.  —  De- 
fendant is  not  entitled  to  be  discharged  on 
writ  of  habeas  corpus  because  of  defect  in 
commitment  in  describing  offense,  as  that 
is  immaterial,  if  it  is  sufficiently  described 
in  order  indorsed  on  depositions,  and  it  is 
not  alleged  either  In  petition  or  by  way  of 
traverse  to  return  that  sufficient  order  was 
not  so  indorsed. — Ex  parte  Keil,  86  Cal.  809, 
310,  24  Pac.  742;  Ex  parte  Estrado,  88  Cal. 
316,  318,  26  Pac.  209. 

8.  Same— Dlacloaore,  by  deposltloaa,  of 
other  offeaae. — ^Although  certain  defendants 
are  charged  with  crime  of  kidnaping,  and 
depositions  show  that  they  were  guilty  of 
other  offenses,  still  prisoners  are  not  enti- 
tled to  be  discharged  from  custody  on 
habeas  corpus,  as  it  Is  right  and  duty  of 
district  attorney  to  file  informations 
against  them  for  offenses  disclosed  by  dep- 
ositions, regardless  of  terms  of  commit- 
ments.— Ex  parte  Keil,  86  Cal.  309,  312,  813, 
24  Pac.  742. 

9.  Saaie— Fallvra  to  akovr  aaaie  of  por- 
soa  aaoanlted. — Prisoner  accused  of  kid- 
naping and  assault  with  deadly  weapon  is 
not  entitled  to  be  discharged  on  habeas 
corpus  because  of  defect  in  commitment  in 
failing  to  show  name  of  person  assaulted 
and  imprisoned. — Ex  parte  Keil,  86  Cal.  309, 
310.  24  Pac.  742. 

10.  Same— Fallvre  to  atate  aame  of  per- 
•OB  mnrdered. — Person  is  not  entitled  to 
discharge  on  habeas  corpus  by  reason  of 
defective  commitment  Issued  by  Justice  of 
peace,  in  that  It  fails  to  state  name  of  cit- 
izen alleged  to  have  been  murdered,  or  to 
state  that  name  of  such  person  was  un- 
known.— Ex    parte    Bull,    42    Cal.    196,    199. 


11.  Fact  that  order  of  commitment  is 
invalid  for  reason  that  it  fails  to  give 
name  of  person  alleged  to  have  been  mur- 
dered is  not  defect  which  entitled  prisoner 
to  his  discharge  on  habeas  corpus. — Ex 
parte  Walpole,  86  Cal.  362,  363.  364,  24 
Pac.   667. 

12.  Same— Irrevvlar  eomaUtment — Fafl- 
nre  to  move  to  set  aside. — ^Where  defendant 
was  arraigned  and  pleaded  not  guilty,  he 
did  not  move  to  set  aside  information.  He 
was  thereby  precluded  from  taking  objec- 
tion that  he  had  not  been  examined  and 
committed  as  required  by  law,  and  he  could 
not  therefore  be  discharged  on  habeas  cor- 
pus, after  trial  and  conviction,  on  ground 
that  he  had  not  been  regularly  committed. 
— Ex  parte  Moan,  66  Cal.  216,  218.  3  Pac.  644. 


13.     Saaie— Mere    Irregularity    of    form. — 

Court  is  not  authorized  to  discharge  pris- 
oner on  habeas  corpus  for  mere  irregu- 
larity In  form  of  warrant  or  commitment. — 
People  V.  Ah  Teung,  92  Cal.  421,  426,  16 
L.  R.  A.  190,  28  Pac.  677. 


14.     Dlaehargef    right    to  — In    geaeral. — 

Prisoner  upon  habeas  corpus  may  be  dis- 
charged: 1.  If  return  does  not  show  that 
he  is  legally  imprisoned;  2.  If  he  shows 
that  return  in  some  material  matter  is 
false;  3.  If  he  has  been  committed  upon 
criminal  charge,  without  reasonable  or 
probable  cause. — Ex  parte  Cottrell,  69  Cal. 
420,   422. 


15.  Saaie— Exists  oaly  te  proeeedlag  void 
for  Illegality. — ^A  proceeding  defective  for 
irregularity  and  one  void  for  illegality  may 
be  reversed  on  appeal,  but  latter  defect 
only  authorizes  discharge  on  habeas  cor- 
pus. The  process  must  be  void,,  and  not 
merely  voidable.  —  liatter  of  Corryell,  22 
Cal.  178,  182. 


16.  SaaM  «-  Polats    for    larestigatloB. — > 

Where  prisoner  Is  detained  under  legal 
process,  only  points  which  are  to  be  inves- 
tigated on  habeas  corpus  are  as  to  exist- 
ence, validity,  and  present  legal  force  of 
process. — Ex  parte  Qibson,  31  Cal.  619,  624. 
91  Am.  Dec.  646. 

17.  Same  — Process  lasved  la  ease  aot 
authorised  by  law. — ^When  it  appears,  on 
writ  of  habeas  corpus,  that  process  was 
issued  in  case  not  allowed  by  law.  and  in 
which,  therefore,  the  court  had  no  Jurisdic- 
tion to  commit,  prisoner  may  claim  his  dis- 
charge as  matter  of  right.  —  Matter  of 
Corryell,   22  Cal.  178,  183. 

18.  laqvlry  tato  reasonable  or  prohahle 
caaac — Constmctloa  of  aeetloa. — Above  sec- 
tion provides  that  prisoner  may  be  dis- 
charged, where  he  "has  been  committed  on 
a  criminal  charge,  without  reasonable  or 
probable  cause."  This  provision  does  not 
seem  to  be  in  conflict  with  any  provision  of 
the  constitution,  and  if  it  is  not,  it  is  an 
established  law  which  court  can  not  disre- 
gard.— Ex  parte  Sternes,  82  Cal.  246,  247,  28 
Pac.  88. 
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19.  Same— Credibility  of  wltnesBes. — ^It  ia 

only  when  testimony  of  material  witness 
for  people  before  committing  magistrate  is 
clearly  shown  to  be  false  that  prisoner 
should  be  discharged  'on  habeas  corpus; 
oiTlce  of  writ  does  not  warrant  court  in 
passing  on  credibility  of  witness,  where 
there  is  conflict  in  testimony,  and  magis- 
trate has  same  right  to  Judge  of  credibility 
of  witness  as  jury  would  have  in  trial  of 
cause. — Ex  parte  Vandiveer,  4  Cal.  App.  650, 
88  Pac.  993. 

20.  Sam^— DlBcliarflr«  ^rherc  no  cause  for 
detention  exist*. — If,  upon  return  to  writ  of 
habeas  corpus,  there  appears  to  be  no  cause 
for  detention  of  persons  brought  before 
court  on  such  writ,  they  will  be  discharged 
from  custody. — Ex  parte  Queen  of  the  Bay, 
1  Cal.  157,  158. 

21.  Same  —  DIacretlon  of  covrt.  —  What 
constitutes  "good  cause"  for  further  deten- 
tion of  prisoner  before  indictment  is  matter 
resting  in  discretion  of  court,  and  can  not 
be  considered  on  habeas  corpus. — ^Ex  parte 
Bull,  42  Cal.  196,  199,  200. 

22.  Same— Duty  of  court. — ^Duty  of  court 
to  inquire  into  reasonable  or  probable  cause 
in  habeas  corpus  proceeding  remains  same 
after  as  before  information  filed. — Ex  parte 
Sternes,  82  Cal.  246,  248,  23  Pac.  38. 

23.  It  is  not  only  the  right,  but  it  is  also 
the  duty,  of  court,  on  habeas  corpus,  to  in- 
quire into  questions  or  reasonable  or  prob- 
able cause,  notwithstanding  filing  of  infor- 
mation, and  evidence  Is  admissible  to  show 
whether  there  was  such  reasonable  or 
probable  cause. — Ex  parte  Sternes,  82  Cal. 
245,  246,  23  Pac.  38;  Ex  parte  Vice,  5  Cal. 
App.  153,  89  Pac.  983. 

24.  Same.— Effect  of  exlutence  of  aome 
evidence  —  Embexxlement.  —  Petitioner  for 
writ  of  habeas  corpus  can  not  be  discharged 
on  ground  of  want  of  reasonable  or  prob- 
able cause  for  his  commitment  on  charge 
of  embezzlement  in  one  county,  where  there 
is  some  evidence  to  indicate  he  appropriated 
property  in  county  where  he  was  last 
shown  to  have  had  it  in  his  possession. — 
Ex  parte  Palmer,  86  Cal.  631,  632,  633,  25 
Pac.  130. 

25.  Same>— Grand   Jary's    recommendation 

that  prisoner  be  detained  to  answer  before 
another  grand  Jury  is  not  of  itself  good 
cause  for  his  detention. — Ex  parte  Bull,  42 
Cal.  196,  200. 

26.  Same  —  Kidnaper,  when  entitled  to 
dUcharge. — Person  arrested  and  charged 
with  kidnaping  is  held  without  reasonable 
or  probable  cause,  and  must  be  discharged 
on  habeas  corpus,  where  It  appears  that  he 
was  regularly  acting  in  his  official  capacity 
in  executing  warrant  regularly  issued  by 
court  of  competent  Jurisdiction.  Such  act 
was  lawful,  and  does  not  constitute  public 
offense. — Ex  parte  Sternes,  82  Cal.  245,  249, 
23  Pac.   38. 

2T.     Same— Looking   Into   depositions. — In 

determining     whether    prisoner    has     been 


committed  on  criminal  charge  without  rea- 
sonable or  probable  cause,  court,  on  habeas 
corpus,  will  look  Into  depositions  for  pur- 
pose of  ascertaining  such  fact. — Ex  parte 
Cottrell,  69  Cal.  420,  422. 

28.  Same— No  discharge  If  there  Is  some 
evidence  showing  offense. — Prisoner  is  not 
entitled  to  be  discharged  upon  habeas  cor- 
pus for  want  of  reasonable  or  probable 
cause,  where  there  is  some  evidence,  other 
than  extrajudicial  admissions  of  party, 
tending  to  show  that  offense  has  been  com- 
mitted.— Ex  parte  Becker,  86  Cal.  402,  25 
Pac.   9. 

29.  Same— iProof  beyond  reasonable  doubt 
not  required. — In  habeas  corpus  proceeding 
to  review  commitment  of  one  on  prelim- 
inary examination,  court  will  only  examine 
evidence  to  ascertain  whether  commitment 
is  with  reasonable  or  probable  cause; 
whether  evidence  is  sufficient  to  convict  be- 
yond reasonable  doubt  is  for  Jury  to  deter- 
mine.— Ex  parte  Vandlveer,  4  Cal.  App.  653, 
88  Pac.   993. 

80.  Same-.-Release  refused  where  magis- 
trate has  not  exceeded  his  powers,  even 
though  there  is  no  evidence  of  guilt  (In  re 
Nevitt,  117  Fed.  448),  or  where  commitment 
was  by  a  de  facto  magistrate. — Smith  v. 
Sullivan,   33   Wash.  30,   73   Pac.   793. 

31.  Same— Unreasonable  detention  of  wit- 
ness.— Under  constitution  1879,  article  I, 
section  6,  which  provides  that  witnesses 
shall  not  be  unreasonably  detained,  witness 
who  has  been  detained  as  such  for  ninety 
days,  and  where  there  have  been  several 
continuances  in  case,  which  were  not  satis- 
factorily accounted  for,  Is  entitled  to  dis- 
charge upon  habeas  corpus.  —  Ex  parte 
Dressier,  67  Cal.  257,  7  Pac.  645. 

82.  Irregularity  In  order  of  commitment 
by  magistrate,  affecting  substantial  rights 
of  petitioner,  is  subject  to  review  upon  mo- 
tion to  set  aside  information  based  upon 
such  order  of  commitment,  and  by  higher 
courts  upon  appeal,  but  is  not  ground  for 
discharging  prisoner  on  habeas  corpus. — 
Ex  parte  Fowler,  6  Cal.  App.  549,  90  Pac. 
958,    960. 

88.  Judgments  for  contempt  —  District 
attorney's  refusal  to  answer  Interrogatories. 

— Where  court  has  adjudged  district  attor- 
ney guilty  of  contempt  for  refusing  to 
answer  certain  interrogatories  after  being 
ordered  to  do  so  by  court,  and  committed 
him  for  contempt  until  he  should  answer 
such  interrogatories,  order  is  wholly  in- 
sufficient to  show  Jurisdiction,  and  as  offi- 
cial reporter's  notes  of  proceedings  leading 
up  to  order  are  no  part  of  record,  such  per- 
son will  be  discharged  on  his  application 
for  writ  of  habeas  corpus. — Ex  parte  Hoar, 
146  Cal.  132,  133,  79  Pac.  853. 

34.  Same  —  TVitness'  refusal  to  answer 
question.  —  Witness'  refusal  to  answer 
question  not  pertinent  to  issues  on  trial  is 
not  contempt  of  court,  and  if  he  is  ad- 
Judged  guilty  of  contempt  for  such  refusal, 
he  is  entitled  to  discharge  on  habeas  cor- 
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pus. — Ex  parte  Zeehandelaar,  71  Cal.  238, 
239.  12  Pac.  259. 

25.  JndarmeBts  for  coBteatpt,  in  fcencnil 
<-^IMiM»hiiiv«  from  ImpriaoiiHieiit  onder  «■- 
finthorliied  order.  —  If  party  Is  adjudgred 
guilty  of  contempt  of  court,  and  ordered  to 
be  imprisoned  until  he  complies  with  such 
order,  he  is  entitled  to  be  discharged  on 
habeas  corpus,  where  order  is  unauthori^sed, 
as  where  judge  directed  petitioner,  who' 
was  treasurer  of  city  and  county  of  San 
Francisco,  to  pay  certain  moneys  to  steno- 
graphic reporter  of  Judge's  court. — Ex  parte 
Truman,  124  Cal.  387,  388,  57  Pac.  223. 

89»  SAme— Dlseharffe  of  ^rardea  for  re- 
fOBfBflr  to  proceed  yrlih.  execmtloii«  wkere 
nppeal  kad  beea  takea  to  Bopreme  coort  of 
United  States. — If  man  convicted  of  murder 
in  state  court  is  sentenced  and  sues  out 
writ  of  habeas  corpus  from  district  court 
of  United  States,  and  takes  appeal  from 
decision  of  such  district  court  to  supreme 
court  of  United  States,  and  acting  warden 
of  penitentiary  refuses  to  proceed  with  ex- 
ecution of  accused,  and  is  adjudged  guilty 
of  contempt  by  superior  court  for  such 
failure,  warden  will  be  discharged  on  ha- 
beas corpus,  as  such  appeal  stays  all  fur- 
ther proceedings  by  state  courts  or  by  state 
authorities  pending  appeal. — Ex  parte  Ed- 
gar,   119    Cal.    128.    186.     127,    61    Pac.     29. 

S7.  Same  —  Dfjicharfire  where  eoart  had 
no  Jurisdiction. — ^Where  party  is  committed 
for  contempt  of  court,  which  has  no  Juris- 
diction of  his  person,  and  Judgment  and 
subsequent  proceedings  thereon  to  enforce 
it  are  void,  he  is  entitled  to  be  discharged 
on  habeas  corpus. — Ex  parte  Tlnkum,  54 
Cal.   201,   204. 

38.  Same— DlMcharire  wkere  Jarlsdictlon 
of  court  waa  exceeded. — If  Judicial  officer 
exceeds  his  Jurisdiction  by  adjudging  party 
guilty  of  contempt,  and  imposes  Imprison- 
ment therefor,  prisoner  may  be  discharged 
on  habeas  corpus. — ^Huerstal  v.  Mulr,  62  CaL 
479,  481. 

39.  Same  — No  dtocharflre  where  facta 
Rliovr  Talidlf^r  of  order. — Person  who  has 
been  committed  for  contempt  can  not  be 
discharged  on  habeas  corpus,  where  facts 
Fhow  validity  of  order  punishing  for  con- 
tempt and  that  court  had  Jurisdiction  of 
proceeding. — Ex  parte  Vance,  88  Cal.  281, 
283,  26  Pac.   118. 

40.  Same— No  dlacharKC  where  proceed- 
ings   were    regular    and    ralfd    on    face. — 

Person  who  has  been  committed  for  con- 
tempt of  court  in  refusing  to  pay  over 
money  under  decree  of  distribution  is  not 
entitled  to  discharge  on  habeas  corpus  if 
proceedings  are  regular  and  valid  on  their 
face. — Ex  parte  Cohn,  55  Cal.  193,  196. 

41.  Jndflrnients  for  contempt  In  refnalas 
to     pay     alimony — Ability,     question     of. — 

Question  of  ability  to  pay  alimony,  where 
court  has  ordered  it  to  be  paid,  is  one  of 
fact,  and  court's  determination  thereof  can 
not  be  reviewed  on  habeas  corpus. — Kx 
parte  Cottrell,   69   Cal.    420,   423. 


42.     Same — Ability    to    pay—Insolvency.-— 

Where  husband  has  been,  in  divorce  pro- 
ceedings, directed  to  pay  alimony  to  his 
wife,  and  has  been  imprisoned  for  his  fail- 
ure to  do  so,  such  husband  is  not  entitled 
to  discharge  on  habeas  corpus  on  showing 
that  since  order  was  made  he  has  filed  his 
petition  in  insolvency  and  obtained  usual 
preliminary  order  declaring  him  an  insol- 
vent.— Ex  parte  Wilson,  73  Cal.  97,  98,  14 
Pac.  893. 


43.  Same— Correctneas  of  llndlnir  as  to 
ability    to    pay    will    not    be    questioned. — 

Where  person  has  been  directed  to  pay  ali- 
mony, he  can  not,  in  habeas  corpus  pro- 
ceeding, have  his  financial  ability  to  pay 
such  alimony  determined.  If  he  was  com- 
mitted for  contempt,  court,  when  it  made 
contempt  order,  found  as  fact  that  he  was 
able  to  comply  with  order  to  pay  alimony, 
and  another  court  will  not,  upon  this  writ. 
Inquire  into  correctness  of  that  finding.  It 
raises  no  Jurisdictional  question. — Ex  parte 
Wilson,  73  Cal.  97,  98,  14  Pac.  893. 

44.  Same — ^Dlsablllty  to  pay,  entitles  to 
discharge. — ^Where  petitioner  was  impris- 
oned and  confined  in  county  Jail  for  con- 
tempt In  neglecting  or  refusing  to  pay 
alimony,  he  will  be  discharged  upon  show- 
ing that  it  was  not  In  his  power  to  comply 
with  order.  It  is  not  contempt  of  court  for 
party  to  fail  to  pay  sum,  however  small, 
when  it  Is  not  in  his  power  so  to  do,  and 
it  does  not  help  case  to  recite  in  order  that 
he  wilfully  refuses.  That  Is  not  equivalent 
of  recital  or  showing  that  It  is  within  his 
ability  to  comply  with  order  of  court.  Im- 
prisonment for  debt  merely  is  not  permit- 
ted; it  is  only  allowed  as  punishment  for 
commission  of  some  crime  or  offense,  and  it 
is  neither  crime  nor  offense  to  refuse  to 
comply  with  an  order  of  court  when  It  Is 
not  in  power  of  party  to  do  so. — ^In  re 
Cowden,    139    Cal.    244,   246,    73    Pac.    156. 

4&.     Same>— Disobedience  question  of  fact. 

— Question  as  to  whether  order  to  pay  ali- 
mony has  been  disobeyed  is  one  of  fact 
which  court  making  order  had  power  to 
determine,  and  its  determination  as  to  such 
matter  can  not  be  reviewed  on  Iiabeas 
corpus. — Ex  parte  Cottrell,  59  Cal.  420,  423. 

46.  Same— Invalid,  unless  ability  appears. 

— Order  committing  defendant  for  contempt 
in  refusing  to  pay  alimony  is  invalid,  un- 
less it  appears  therefrom  that  he  has  ability 
to  comply  with  such  order. — In  re  Cowden, 
139   Cal.    244.    246.    73    Pac.    166. 

47.  Sam^— No  discharge  where  order  was 
valid. — Man  from  whom  his  wife  has  ob- 
tained divorce,  and  against  whom  Judgment 
for  alimony  has  been  rendered,  may  be 
imprisoned  for  contempt  in  refusing  to  pay 
such  alimony,  and  he  can  not  be  discharged 
on  habeas  corpus  If  committed  for  con- 
tempt In  refusing  to  make  such  payment. 
His  only  remedy  Is  to  purge  himself  of 
contempt  by  showing  to  satisfaction  of 
court  his  inability  to  pay  it.  and  that  such 
inability  is  not  occasioned  by  his  own  act 
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for  purpose  of  avoidingr  payment. — Ex  parte 
Spencer,  88  Cal.  460,  466,  17  Am.  St.  Rep. 
266,   23   Pac.   396    (Paterson,  J.,   dis.). 

48.  If  person  Is  ordered  to  pay  alimony 
by  court,  but  refuses  to  do  so,  and  Is.  com- 
mitted for  contempt  for  such  refusal,  he 
can  not  be  discharged  on  habeas  corpus. 
— Ex  parte  Robinson,  71  Cal.  608,  610,  12 
Pac.  794. 

49.  Saate— Power  of  court  !•  only  «ve«- 
tloB  InvolTed. — If  person  has  been  commit- 
ted for  contempt  In  disobeying:  order  of 
court  to  pay  certain  sum  of  money  as  ali- 
mony, and  applies  for  writ  of  habeas  corpus, 
power  of  court  below  to  make  order  is  only 
question  involved.  Petitioner  can  not  ques- 
tion regularity  of  proceeding  in  court 
below. — Ex  parte  Perkins,  18  Cal.  60,  61. 

BOl  Same— Rflsrkt  to  compel  maa  to  aeck 
^mploymeat. — Court  can  not  compel  man  to 
seek  employment  in  order  to  earn  money  to 
pay  alimony,  nor  punish  him  for  his  failure 
so  to  do.  Such  an  order  would  clearly  be 
in  excess  of  power  of  court,  and  commit- 
ment for  contempt  for  disobedience  of  such 
order  is  unauthorized,  and  prisoner  is  enti- 
tled to  be  discharged  on  habeas  corpus. — 
Ex  parte  Todd,  119  Cal.  67,  68,  60  Pac.  1071. 

Bl.  Same  —  Rlffht  to  dlacharffc  wkcrc 
order  was  Invalid. — If  person  has  been  im- 
prisoned by  order  of  court  for  refusal  to 
comply  with  its  orders  and  decree  for  pay- 
ment of  alimony  and  counsel  fees,  but  such 
person  is  discharged  from  imprisonment 
upon  taking  oath  of  Insolvency  prescribed 
by  Code  Civil  Procedure,  section  1148,  and 
he  is  afterwards  directed  to  pay  to  plaintiff 
in  a  divorce  suit  "said  alimony  and  counsel 
fees,"  said  order  will  be  construed  as  re- 
quiring payment  of  counsel  fees  and  ali- 
mony, whether  permanent  or  tenH)orary, 
due  prior  to  such  discharge  of  prisoner,  and 
as  such  order  is  certainly  invalid  so  far  as 
it  requires  such  payment,  and  can  not  be 
enforced,  one  directed  to  make  such  pay- 
ment may  Invoke  aid  of  habeas  corpus  for 
his  discharge. — ^Ex  parte  Batchelder,  96  Cal. 
233,  284,  81  Pac.  46. 

52.  Same — ^Vold  order  may  be  tested  on 
habeas  corpas. — If  facts  appear  upon  face 
of  record  which  show  that  order  of  com- 
mitment for  contempt  for  non-payment  of 
alimony  is  void,  matter  can  be  tested  on 
habeas  corpus. — In  re  Spencer,  82  Cal.  110, 
113,  23  Pac.  87. 

As  to  commitment  for  contempt  In  refas- 
Ins  to  pay  alimony,  see  Kerr's  Cyc.  Civ. 
Code    (2d   ed.),    9  187   and   note. 

As  to  proper  procedare  a^alnat  one  re- 
fnalniT  to  pay  alimony  vnder  order  of  court. 

see  Kerr's  Cyc.  Civ.  Code  (2d  ed.),  ( 187 
and  note. 


SS.  Jadicmentfl  In  freneral— Rlirlit  to  dla- 
charge  Commitment  of  minor  to  Preston 
School  of  IndiMtry. — ^If  minor  is  convicted 
of  misdemeanor  in  Justice's  court,  and 
superior  court  conveys  such  minor  to  Pres- 
ton School  of  Industry,  such  commitment 
is  unauthorized  by  law,  and  minor  will  be 
released  on  habeas  corpus,  because,  under 
act  of  March  26,  1896  (Stats.  1896,  p.  122), 
commitment  to  such  place  can  not  be  made 
by  superior  court,  except  where  minor  has 
been  convicted  of  felony  in  superior  court. 
— ^Matter  of  Robinson,  138  Cal.  491,  496,  71 
Pac.  690. 

64.  Same>— Military  commlaalon. — Where 
prisoner,  not  resident  of  one  of  rebellious 
states,  nor  prisoner  of  war,  but  citizen  of 
Indiana  for  twenty  years,  and  who  was 
never  in  military  or  naval  service,  was,- 
while  at  his  home,  arrested  by  military 
power  of  United  States,  imprisoned,  and, 
on  certain  criminal  charges  preferred 
against  him,  was  tried,  convicted,  and 
sentenced  to  be  hanged,  by  military  com- 
mission, under  direction  of  military  com- 
manders of  military  district  of  Indiana,  that 
tribunal  had  not  power  and  authority  to  try 
and  punish  such  man,  but  he  was  entitled, 
on  writ  of  habeas  corpus,  to  be  discharged 
from  custody. — Ex  parte  Milligan,  71  U.  S. 
(4    Wall.)    2,    18   U    ed.   281,    295. 

55.  Same  — Want  of  Jnrladictlon.  —  It   is 

essential  to  validity  of  Judgment  that  court 
which  renders  it  shall  have  Jurisdiction. 
Hence  where  acting  Judge  of  police  court 
is  also  Justice  of  peace,  and  such  officer 
acts,  not  as  Justice  of  peace  in  rendering 
Judgment  against  accused  person,  but  as 
police  Judge,  and  police  court  is  unconsti- 
tutional tribunal,  there  is  no  Jurisdiction 
In  such  officer  to  render  Judgment  as  police 
Judge,  however  valid  his  acts  as  Justice  of 
peace  may  be;  and  one  who  is  convicted  in 
such  police  court  by  such  officer  and  sen- 
tenced to  pay  fine  is  entitled  to  be  dis- 
charged on  habeas  corpus.  —  Ex  parte 
Giambonlnl,  117  Cal.  673,  674,  676,  49  Pac. 
732.  See  Ex  parte  Reilly,  85  Cal.  632,  633, 
24  Pac.  807. 

56.  Same— l¥hat  lade  of  Jvrljidletlon  Is 
necessary  to  render  Judsment  void. — Court 
can  not  discharge  prisoner  on  ground  that' 
Judgment  is  void,  unless  it  finds  that  Judg- 
ment is  void,  either  because  court  had  no 
Jurisdiction  of  offense  or  of  person  of  pris- 
oner, or  because  it  is  defective  In  some 
matter  of  substance  required  by  law. — Ex 
parte  Qibson,  81  Cal.  619,  624,  91  Am.  Dec. 
646. 

67.     Same  — liirhen    Jndsment    la    void. -^ 

Where  one  convicted  of  misdemeanor  is 
sentenced  to  imprisonment  in  state  prison. 
Judgment  is  absolutely  void,  and  he  will  be 
discharged  on  habeas  corpus. — Ex  parte  Ah 
Cha,  40  Cal.  426,  428. 


1848 


fit  14I80, 14M 


DISCHARGE — ^HOLD    TO    BAII^-RBCOMMIT. 


[Pi.  II. 


§  1489.  COURT  MAY  EXAMINE  WITNESSES  AND  DISCHABOE,  HOLD 
TO  BAIL,  OR  RECOMMIT.  If  it  appears  to  the  court  or  judge,  by  affidavit 
or  otherwise,  or  upon  the  inspection  of  the  process  or  warrant  of  commitment, 
«nd  such  other  papers  in  the  proceedings  as. may  be  shown  to  the  court  or 
judge,  that  the  party  is  guilty  of  a  criminal  offense,  or  ought  not  to  be 
discharged,  such  court  or  judge,  although  the  charge  is  defective  or  unsub- 
stantially set  forth  in  such  process  or  warrant  of  commitment,  must  cause 
the  complainant  or  other  necessary  witnesses  to  be  subpoenaed  to  attend  at 
such  time  as  ordered,  to  testify  before  the  court  or  judge ;  and  upon  the  exam- 
(nation  he  may  discharge  such  prisoner,  let  him  to  bail,  if  the  offense  be  . 
bailable,  or  recommit  him  to  custody,  as  may  be  just  and  legal. 

History:     Enacted  February  14,  1872. 


*  1,     ProceedlnflTB    on     Informal    ^rnrrant.— 

Where  warrant  of  commitment  is  informal, 
court  will  not  discharge  or  bail  prisoner 
without  first  looking  Into  depositions,  if 
any  be  present,  to  see  whether  there  is 
sufficient   evidence    to    detain    him;    and    if 


matter  appear  to  be  such  as  would  require 
his  detention,  or.  his  finding  sureties,  he 
will  be  bailed  or  committed  accordingly, 
and  not  discharged. — People  y.  Smith,  1 
Cal.  9,  14. 


§  1490.  WRIT  FOR  PURPOSE  OP  BAIL.  When  a  person  is  imprisoned 
or  detained  in  custody  on  any  criminal  charge,  for  want  of  bail,  such  person 
is  entitled  to  a  T^rit  of  habeas  corpus  for  the  purpose  of  giving  bail,  upon 
averring  that  fact  in  his  petition,  without  alleging  that  he  is  illegally  confined. 

History:     Enacted  February  14»  1872. 


HABEAS  CORPUS  FOR  BAIL. 

I.  Bail — In  General. 

1.  Appeal — Not  exclusive  remedy. 

2.  Application  should  be  made  to  whom. 
3,  4.  As  a  matter  of  right. 

5.  Construction  of  section. 

6.  Determining  credibility  of   conflicting 

testimony. 

7.  Issuance  of  habeas  corpus. 

8.  No   appeal    from   order   admitting   to 

bail. 

9.  Offense  punishable  by  death. 

10.  Practice    in    supreme   court — Oral   ex- 
amination. 

11, 12.  Presumption  of  guilt  after  indictment. 

13.  Prisoner  may  be  admitted  to  bail  after 

disagreement  of  jury,  when. 

14.  Prisoner  not  appearing  for  trial. 
'l5.  Rule  for  refusing  bail  in  all  cases. 

16.  Will  be  denied,  when. 

II.  Bail  Subsequent  to  Conviction. 

17.  Application — How  to  be  made. 

18.  Application  should  set  forth  what  facts. 
19,  20.  As  a  matter  of  discretion. 

21.  As  a  matter  of  right. 
22,  23.  Circumstances  authorizing. 

24.  Denial  of  application  will  not  be  dis- 

turbed, when. 

25.  Pending  bona  fide  appeal. 


Admlssfom  to  ball  after  Indictmemt  for 
murder,  see  note  81  Am.  Dec.  87-89. 

As  to  practice  fn  dlacharstnar  or  admit- 
tlnir  to  bail,  see,  ante,  9  1473  and  note  para- 
graph 20. 

Aa  to  what  evldeace  may  be  eoaaldered 
for  purpose  of  flrlTlaflr  ball,  see,  ante,  {1484 
and  note. 

Ball  n'poB  belnar  beld  to  answer  before 
Indlctmeat,  see,  ante,  fS  1277-1281  and  notes. 

Ball    npoB    Indictment    before    conTlctlon, 

see,   ante,   8S 1284-1289   and   notes. 

Caaea  In  wblcb  defendant  may  be  admit- 
ted to  ball,  see,  ante,  SS  1286-1274  and  notes. 

I.     BAIL— IN    GENERAU 


1.  Appeal— Not  exdaalTe  remedy. — This 
is  not  an  exclusive  remedy,  and  an  applica- 
tion by  way  of  motion  to  the  court  in 
which  a  defendant's  appeal  Is  pending  Is  a 
proper  procedure,  and  one  of  which  the 
court  has  jurisdiction. — People  v.  Cornell, 
28  Cal.  App.   654.   153   Pac.   726. 

2»     AppUcatloB  should  be  made  to  w^hom. 

—To  procure  bail  on  habeas  corpus,  appli- 
cation should  be  made  before  magristrate 
who  issued  warrant,  or  some  other  magis- 
trate of  same  county.  It  will  not  be 
entertained  by  supreme  court. — Ex  parte 
Hungr  Sin,   64  Cal.   102. 

3.     As  a  matter  of  rliirht. — ^The   constitu- 
tion,   in    declaring:    bail    to    be    matter    of 
right,     contemplates    only    those     cases     in 
which  guilt  of  party  has  not  been  already 
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Judicially    ascertained. — Ez    parte   Voll,    41 
Cal.  29,  32. 

4.  Bail  Is  a  right  which  accused  can 
claim,  and  which  no  judg^e  or  court  can 
properly  refuse. — People  v.  Tinder,  19  Cal. 
539.   542,  81  Am.  Dec.  77.   . 

5.  Coiuitraetlon  of  sectloa. — Above  and 
next  succeedingr  section  provide  that  when 

•  person  is  imprisoned  or  detained  in  custody 
r.  on  any  criminal  charge  for  want  of  ball, 
;  such  person  is  entitled  to  writ  of  habeas 
'  corpus    for    purpose    of    getting    bail. — Ez 

parte  Curtis,  92  Cal.  188,  189,  28  Pac.  228. 
^  6i.  Determining  credibility  of  comlllctlng 
^  teNtlBiony« — If  court  is  ever  authorized,  on 
habed,s  corpus,  to  determine  credibility  of 
witness  whose  material  statements  conflict, 
it  is  only  when  testimony  of  material  wit- 
ness for  people  is  clearly  shown  to  be  false 
that  it  can  be  Justified  in  discharging  pris- 
oner with  or  without  bail. — ^Matter  of  Trola, 
64   Cal.   152,   153,    28   Pac.   231. 

7.  Issuance  of  knbcnn  corpus. — Writ  of 
habeas  corpus  may  Issue  for  purpose  of 
obtaining  order  admitting  prisoner  to  bail. 
— Ex  parte  Strange,  59   Cal.   416,   417. 

8.  No  appeal  from  order  admitting  to 
ball. — There  is  no  provision  in  Habeas 
Corpus  Act  which  permits  an  appeal  from 
order  of  Judge  admitting  party  to  ball. — 
People   V.    Schuster,    40    Cal.    627. 

9.  Oilcnsc  punishable  by  deatb. — ^Defend- 
ant charged  with  offense  punishable  by 
death  can  not  be  admitted  to  bail,  where 
proof  of  his  guilt  is  evident  or  presumption 
thereof  great. — Ex  parte  Walpole,  85  CaL 
362,  364,  24  Pac.  657. 

See,  ante,  9  1270  and  note. 

10.  Practice  In  supreme  court  — Oral 
examination. — Supreme  court,  in  Justice  to 
its  suitors,  can  not  take  upon  itself  weigh- 
ing of  oral  examination  of  witnesses  in 
habeas  corpus  proceedings^'  for  purpose  of 
giving  ball,  which  properly  pertain  to  local 
courts. — Ex  parte  Curtis,  92  Cal.  188,  191, 
28    Pac.    223. 

11.  Presumption  of  guilt  after  Indict- 
ment.— ^It  must  be  *  assumed,  in  habeas 
corpus  proceeding  for  reduction  of  ball, 
that  petitioner,  after  he  has  been  indicted, 
is  guilty. — Ex  parte  Ryan,  44  Cal.  555,  558; 
Ex  parte  Duncan,  53  Cal.  410,  411. 

12.  Indictment  for  capital  offense  of  it- 
self furnishes  presumption  of  guilt  of 
defendant  too  great  to  entitle  him  to  bail 
as  matter  of  right  under  constitution,  or 
as  matter  of  discretion  under  legislation  of 
state.  It  creates  presumption  of  guilt  for 
all  purposes,  except  trial  before  petty  Jury. 
— People  V.  Tinder,  19  Cal.  539,  543,  81  Am. 
Dec.   77. 

13.  Prisoner  may  be  admitted  to  ball 
after  disagreement  of  Jury,  wben. — Pris- 
oner charged  with  capital  offense  may,  after 
Jury  have  failed  to  agree  upon  verdict  in 
his  case,  and  have  been  discharged,  be  ad- 
mitted to  bail  on  habeas  corpus,  where 
circumstances  Justify  it. — Ex  parte  Mc- 
Laughlin, 41  Cal.  211,  220,  10  Am.  Rep.  272. 


14.  Prisoner    not    appearing    for   trial.—  . 

Court  may  refuse  to  admit  prisoner  to  bail, 
where  petition  does  not  show  that  defend- 
ant has  not  appeared  for  trial,  under  sec- 
tion 1129,  ante,  giving  court  discretion  to 
grant  or  refuse  bail  to  defendant  who  has 
appeared  for  trial. — Ez  parte  Ruef,  150  Cal. 
665,   89   Pac.   605,    606. 

15.  Rule   for  refusing  ball  In  all  cases. 

—It  is  safe  rule,  where  malicious  homicide 
is  charged,  to  refuse  bail  in  all  cases  where 
Judge  would  sustain  capital  conviction,  if 
pronounced  by  Jury  on  such  evidence  of 
guilt  as  was  exhibited  to  him  on  hearing  of 
application  for  habeas  corpus,  for  purpose 
of  being  admitted  to  ball. — Matter  of  Troia, 
64  Cal.   152,  158,   28  Pac.   231. 

16.  TiriU  be  deuled,  wben.^Petition  for 
writ  of  habeas  corpus  for  purpose  of  giving 
bail  will  be  denied  in  murder  case,  where 
evidence  is  sufficient  in  law  to  sustain  capi- 
tal conviction. — Ez  parte  Curtis,  92  Cal. 
188,   189,   28  Pac.    228. 

II.     BAIL,  SUBSEQUENT  TO  CONVICTION. 

As  to  ball  ou  appeal,  see,  ante,  99  1291, 
1292  and  notes. 

17.  Application— How  to  be  made. — Ap- 
plication, upon  habeas  corpus,  for  admission 
to  bail  after  conviction,  pending  appeal, 
should  always  be  made  in  first  instance,  if 
practicable,  to  Judge  before  whom  defend- 
ant was  tried. — Ex  parte  Turner,  112  Cal. 
627,    629,    45   Pac.    571. 

18.  Tbc  application  should  set  forth 
what  facts. — ^Upon  petition  for  habeas  cor- 
pus for  purpose  of  procuring  bail  after 
conviction  of  crime  of  manslaughter,  appli- 
cation is  addressed  to  discretion  of  court, 
and  should  set  forth  facts  and  circum- 
stances upon  which  it  will  be  possible  for 
court  to  exercise  an  intelligent  discretion 
in  determining  application. — Ex  parte  Voll, 
41  Cal.  29,  30,  31. 

19.  As  a  matter  of  discretion. — ^Matter 
of  bail  after  conviction  is  discretionary,  as 
it  was  at  common  law,  with  modifications 
wrought  by  statute  of  this  state. — Ex  parta 
Voll,  41  Cal.  29,  32. 

20.  Admission  to  bail  after  conviction 
for  felony  is  purely  matter  of  discretion, 
and  not  of  right;  and  such  discretion  should 
not  be  exercised  in  favor  of  liberation  of 
defendant  pending  appeal,  except  in 
instances  where  circumstances  of  extraor- 
dinary character  have  intervened  sinca 
conviction  which  make  such  action  obvious- 
ly proper. — Ex  parte  Turner,  112  Cal.  627, 
629,   45  Pac.   571. 

21.  As  a  matter  of  rlgbt. — After  con- 
viction of  ofTense  not  punishable  with 
death,  defendant,  who  has  appealed,  may 
be  admitted  to  bail  on  habeas  corpus  as 
matter  of  right,  when  appeal  is  from  Judg- 
ment Imposing  fine  only;  and  as  matter  of 
discretion  in  all  other  cases. — Ex  parte 
Brown,  68  Cal.  176,  178,  6  Am.  Cr.  Rep.  55, 
8   Pac.  829. 
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22.  ClrcnmatfineeB  ftatliorisinsr> — Defend- 
ant in  criminal  case,  who  has  been  con- 
victed of  embezzlement,  may  be  admitted 
to  bail  on  habeas  corpus,  pending:  his 
appeal,  in  proper  exercise  of  court's  discre- 
tion, where  intervening  circumstances  are 
of  extraordinary  character,  where  physical 
condition  of  defendant,  who  is  suffering 
from  asthma  and  luner  trouble,  is  such  that 
further  confinement  would  be  fraught  with 
serious  impending  danger  to  his  health,  and 
that  confinement  for  period  of  three  months 
or  more  longer  might  result  fatally. — In 
re  Ward,  127  Cal.  489,  490,  47  L.  R.  A.  466. 
59    Pac.    894. 

23.  Person  convicted  of  felony  ought  not, 
on  habeas  corpus,  to  be  admitted  to  ball 
pending  appeal,  excepting  where  circum- 
stances of  an  extraordinary  character  have 
Intervened;  it  is  matter  of  discretion 
merely. — Kx  parte  Smallman,  64  Cal.  35,  36; 


Ex  parte  Smith,  89  Cal.  79,  80,  26  Pac.  638. 

24.  Denial  of  ai^pllcatloM  win  mot  be  dis- 
turbed, wben. — ^In  application  upon  habeas 
corpus  for  admission  to  ball  after  convic- 
tion for  felony,  pending  appeal,  determina- 
tion of  trial  court  denying  such  application 
will  not  be  disturbed,  where  there  is  noth- 
ing showing  intervention  of  any  such 
extraordinary  circumstances  as  would  jus- 
tify holding  that  application  was  Improp- 
erly denied  by  judge  of  trial  court. — Ex 
parte  Turner,  112  Cal.  627,  629,  46  Pac.  671. 

25.  Pendlns:  boaii  flde  appeal. — ^If  person 
is  convicted  of  an  offense  which,  in  court's 
discretion,  may  be  punished  either  as  mis- 
demeanor or  as  felony,  defendant  is.  pend- 
ing appeal,  entitled  to  be  admitted  to  bail 
on  habeas  corpus,  where  such  appeal  is 
bona  flde,  and  case  made  is  not  to  be  char- 
acterized as  frivolous  or  unsubstantial. — 
Ex  parte  Hoge,  48  Cal.  3.  6. 


§1491.  JUDGE  MAY  TAKE  BAIL.  Any  judge  before  whom  a  person 
who  has  been  committed  on  a  criminal  charge  may  be  brought  on  a  writ  of 
habeas  corpus,  if  the  same  is  bailable,  may  take  an  undertaking  of  bail  from 
such  person  as  in  other  cases,  and  file  the  same  in  the  proper  court. 

History:     Enacted  February  14,  1872. 


An  to  rifsht  of  person  to  writ  of  habeas 
coriiaa  for  purpose  of  flrlvlnar  ball,  see,  ante, 
S  1490  and  note. 

An  to  1%'here  application  on  habeas  corpns 
for  bail  should  be  made,  see,  ante,  §  1490 
and  note. 

Ah  to  ball  on  appeal,  see,  ante,  S9  1291, 
1292  and   notes. 


As  to  ball  npon  belnir  held  ta  ansvrer  be- 
fore Indictment,  see.  ante,  99  1277-1281  and 
notes. 

As  to  ball  npon  Indlctaaent  before  con- 
viction, see,  ante,  99  1284-1289  and  notes. 

As  to  cases  In  ^rhlch  defendant  may  be 
admitted  to  ball,  see,  ante,  99  1268-1274  and 

notes. 


§1492.    JUDGE,  WHEN  TO  REMAND.     If  a  party  brought  before  the 

court  or  judge  on  the  return  of  the  writ  is  not  entitled  to  his  discharge,  and 

is  not  bailed,  where  such  bail  is  allowable,  the  court  or  judge  must  remand 

him  to  custody  or  place  him  under  the  restraint  from  which  he  was  taken, 

if  the  person  under  whose  custody  or  restraint  he  was  is  legally  entitled 

thereto. 

History:     Enacted  February  14,  1872. 

§1493.  PERSON  IN  ILLEGAL,  MAY  BE  COMMITTED  TO  L£GAL 
CUSTODY.  In  cases  where  any  party  is  held  under  illegal  restraint  or 
custody,  or  any  other  person  is  entitled  to  the  restraint  or  custody  of  such 
party,  the  judge  or  court  may  order  such  party  to  be  committed  to  the 
restraint  or  custody  of  such  person  as  is  by  law  entitled  thereto. 

History:     Enacted  February  14,  1872. 

CUSTODY. 


1.  Construction  of  section. 

2.  Custody  pending  appeal. 

3.  Custody  of  prisoner  pending  application 

for  certificate  of  probable  cause. 

4.  Determining  custody  of  child. 

5.  Same — Eifect  where  body  is  not  in  re- 

spondent's  control. 
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6,  7.  Erroneous  sentence  under  indeterminate- 
sentence  law — Bemand  for  proper  sen- 
tence. 

8.  Same — ^Resentence. 

9.  Habeas  corpus — To  be  placed  in  proper 

custody. 

10.  Same — ^Petitioner  held  by  other  than  ono 
entitled  to  custody. 
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11.  Plaeing  custodj,  unless  otherwise  insisted 

upon. 

12.  Bemanding  to  court  in  which  indictment 

is  pendmg. 

Am  to  whoat  custody  of  fafant  ohall  %• 
delivered,    on    habeas    corpus    proceedlnss* 

see  notes  34  Am.  Rep.  698,  702;  40  Am.  Rep. 
327-330;  43  Am.  Rep.  779.  780. 

Custody  of  IciTitlmate  child  oa  habeas 
corpus,  see  note   20  Am.  Dec.   330-337. 

1.  Construction  of  section.  —  Writ  of 
habeas  corpus  not  only  lies  where  prisoner 
Is  entitled  to  his  liberty,  but  also  where 
he  Is  held  by  one  person  when  another  is 
entitled  to  his  custody,  in  which  case  court 
Is  expressly  empowered  by  this  section  to 
deliver  him  from  unlawful  imprisonment 
by  committing  him  to  custody  of  person 
who  is  by  law  entitled  thereto. — Ex  parte 
McGuIre,  135  Cal.  339,  341,  87  Am.  St  Rep. 
106,   67   Pac.   827. 

a.  Custody  pendinar  appeal. — ^Where  de- 
fendant, convicted  of  felony  in  superior 
court,  applied  to  circuit  court  of  United 
States  for  dischargre  upon  writ  of  habeas 
corpus,  upon  alleged  constitutional  errounds, 
and  upon  denial  of  discharge  he  was  com- 
mitted to  custody  of  warden  of  state  prison, 
subsequently  to  which  an  appeal  was  al- 
lowed to  supreme  court  of  United  States, 
it  in  province  of  that  court  in  whose  cus- 
tody prisoner  is,  in  contemplation  of  law, 
to  dispose  of  his  custody  pending:  appeal; 
and  this  court  will  not  assume,  upon  habeas 
corpus,  to  restore  defendant  to  custody  of 
sheriff  of  county  in  which  tri^l  was  had, 
pending  such  appeal. — In  re  Lee  Look,  146 
Cal.  667,  670,  80  Pac.  868. 

3.  Custody  of  prisoner  pendlnar  applica- 
tion for  certificate  of  probable  cause. — The 

appellate  court  has  power,  and  it  is  its 
duty,  under  section  1493,  Penal  Code,  to 
order  a  convicted  person  to  be  taken  from 
the  custody  of  the  warden  of  a  state  prison, 
and  committed  to  that  of  the  sheriff,  until 
such  time  as  his  application  for  a  certificate 
of  probable  cause  can  be  heard  and  deter- 
mined.— Ex  parte  Mayen,  —  Cal.  App.  — , 
193   Pac.   813,  817. 

4.  Determlnlnar    the    custody    of    child.— 

Court  can  not  take  custody  of  minor  from 
father  and  grive  it  to  mother,  where  there 
is  no  averment  or  evidence  that  petitioner 
is  not  an  improper  person  to  have  its  cus- 
tody, or  that  father  is  not  proper  person 
to  have  such  custody,  or  that  safety  or 
best  interests  of  child  require  changre  of 
custody  prayed  for,  and  where  there  is  no 
other  averment  or  evidence  of  any  other 
state  of  fapts  which  mi^ht  possibly  war- 
rant court,  on  habeas  corpus,  to  take  cus- 
tody of  minor  from  one  person  and  g-Ive  it 
to  another. — De  Lemos  v.  Slddall,  143  Cal. 
313.    315.    76    Pac.    1115. 

5.  Same— Eilcct  ^here  body  Is  not  in 
respondent's  control. — Writ  of  habeas  cor- 
pus to  produce  body  of  child  must  be 
discharged,   where  it  appears   that  child   in 


not  under  control  of  respondent. — In  re 
Christal,   141   Cal.   523,   626.   76  Pac.   103. 

6.  Erroneous  sentence  under  indeter- 
mlnate-scntence  law— Remand  for  proper 
sentence  under  the  provisions  of  this  act, 
and  not  a  dischargre  of  the  prisoner. — In 
re  Lee.  177  Cal.  690,  171  Pac.  958.  See  In 
re  Silva,  38  Cal.  App.  98,  175  Pac.  481;  Peo- 
ple v.  Scott,  39  Cal.  App.  128,  178  Pac.  298; 
People  V.  Raao.  —  Cal.  App.  — .  184  Pac.  881. 

7.  What  is  said  upon  this  point  in  the 
case  of  In  re  Lee,  supra,  is  not  obiter 
dictum. — People  v.  Scott.  39  Cal.  App  138, 
178  Pac.  298,  299. 

S,  Same  —  Resentence.  —  A  person  er- 
roneously sentenced  under  the  indeter- 
minate-sentence law  may  not  have  a  new 
trial  therefor  under  section  1202,  ante,  but 
the  Judgment  may  be  modified  by  the  appel- 
late court. — See,  ante,  9  1168,  note  pars.  49, 
62-64. 

0.  Habeas  corpus- To  be  placed  in 
proper  cust<»dy. — ^If  person  sentenced  for 
misdemeanor  is.  while  in  county  Jail,  and 
pending  his  imprisonment,  sentenced  to 
state  prison,  on  conviction  of  felony,  upon 
plea  of  gruilty,  his  detention  in  county  Jail 
for  more  than  forty  days  after  he  should 
have  been  delivered  at  state  prison  is  an 
inexcusable  delay,  and  such  imprisonment 
in  county  Jail  after  such  sentence  to  state 
prison  has  been  pronounced  is  unauthorized 
and  unlawful;  but  it  does  not  follow  that 
prisoner  should  be  set  at  liberty  on  habeas 
corpus.  He  is  entitled  to  benefit  of  that 
right  only  so  far  as  is  necessary  to  secure 
him  in  his  legral  right  to  be  placed  in  proper 
custody;  and  he  will  be  remanded  to  cus- 
tody of  sherlfF  for  purpose  of  delivery 
forthwith  to  warden  of  state  prison. — Ex 
parte  McGuire,  136  Cal.  339,  343,  87  Am.  St. 
Rep.   106,    67   Pac.   327. 

10.  Same— Petitioner  held  by  person 
other     than      one      entitled      to     custody. — 

Where  the  petitioner  in  habeas  corpus  is 
held  by  one  person,  when  another  is  enti- 
tled to  his  custody,  the  court  is  expressly 
empowered  to  deliver  him  to  the  custody 
of  the  person  who  by  law  is  entitled 
thereto. — Ex  parte  Mayen,  —  Cal.  App.  — , 
193  Pac.  813.  816. 

11.  Placing^  the  custody,  unless  otherwise 
iuMlnted  upon. — In  habeas  corpus  proceeding: 
to  test  validity  of  conviction  under  city 
ordinance,  where  prisoner  is  remanded,  he 
will  be  sent  back  to  custody  of  sheriff, 
unless  he  insists  upon  bcingr  sent  into  cus- 
tody of  city  ofllcial  to  whom  custody  should 
have  been  committed  in  first  place,  rather 
than  to  sheriff. — In  re  Murphy,  128  Cal.  29, 
30,   60  Pac.   465. 

12.  Remandlnar  to  court  In  which  Indict- 
ment is  pending. — If  Indictment  has  been 
found  which,  although  defective,  and  sub- 
ject to  attack  and  overthrow  upon  demur- 
rer, yet  contains  averments  sufficient  to 
show  that  an  offense  has  been  committed, 
of  which  court  has  Jurisdiction,  party   can 
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not  be  dischargred  under  writ  of  habeas  ceedingra  as  the  law  may  warrant  by  way 
corpus,  but  will  be  remanded  to  court  in  of  defense. — ^In  re  Kowalsky,  73  Cal.  120, 
which  indictment  is  pending,  for  such  pro-       122,  14  Pac.  399. 

§  1494.  DISPOSITION  OF  PARTY,  PENDING  PBOOEEDINOS  ON 
RETURN.  Until  judgment  is  given  on  the  return,  the  court  or  judge  before 
whom  any  party  may  be  brought  on  such  writ  may  commit  him  to  the  custody 
of  the  sheriff  of  the  county,  or  place  him  in  such  care  or  under  such  custody 
as  his  age  or  circumstances  may  require. 

History:     Enacted  February  14,  1872. 


CUSTODY— FEDERAL  RULE. 

1.  Federal  rule  as  to  custody  of  prisoner. 

2.  Matter  pertaining  to  actual  custody  should 

be  left  to  federal  tribunal,  when. 

3.  State  court  will  not  restore  custody,  pend- 

ing appeal  to  supreme  court  of  United 
States. 

t.     Federal  role  as  to  cvatody  of  prfaoaer. 

— It  is  federal  rule  that,  pendlngr  proceed- 
Ingrs  on  habeas  corpus,  custody  of  peti- 
tioner is  to  be  taken  to  be  in  court  or 
Judgre  that  issued  writ. — In  re  Lee  Look, 
146    Cal.    567,    570,    80    Pac.    858. 

2.     Matter   pertalniaar    to    actnal    cvatody 
■hould  be  left  to  federal  tribunal,  vrhen.— 

Where  petitioner  is,  in  contemplation  of 
law,  under  control  of  supreme  court  of 
United  States,  any  matter  pertainingr  to 
his  actual  custody  should  be  left  to  Juris- 
diction of  that  federal  tribunal.  The  pro- 
ceedings there  beingr  in  habeas  corpus,  as 
in  this  court,  all  matters  ancillary  to  Juris- 
diction of  federal  court  should  be  left  to  it. 
Supreme  court  of  United  States  thus  hav- 
ing: complete  control  of  petitioner  under  its 
writ,     there    is    nothing    that    state    court 


mlffht  do  with  reference  to  his  actual  cus- 
tody that  would  be  bindinsr  on  that  court 
No  Judgment  which  this  court  might  render 
would  control,  and  it  would  be  not  only 
idle,  but  inconsonant  with  dignity  of  this 
tribunal,  to  assume  to  act  where  its  de- 
termination might  be  so  entirely  futile. — 
In  re  Lee  Look,  146  Cal.  667,  670,  88  Pac.  868. 

8.  State  eonrt  will  not  restore  cnatody* 
pendtniT  appeal  to  aapreme  court  of  United 
States. — Where  party  was  convicted  of 
murder  and  sentenced  to  death,  and 
appealed  to  supreme  court,  which  affirmed 
judgment,  and  prisoner  then  applied  to 
federal  court  for  writ  of  habeas  corpus, 
which  writ  was  denied,  and  prisoner  was' 
then  committed  to  warden  of  state  prison, 
and  after  such  Judgment  appeal  was  taken 
to  supreme  court  of  United  States  from 
denial  of  his  application  for  such  writ, 
supreme  court  of  this  state  will  not,  upon 
a  subsequent  habeas  corpus  sought  for  that 
purpose,  restore  defendant  to  custody  of 
sheriff  of  the  county  in  which  conviction 
was  had,  pending  appeal  to  supreme  court 
of  United  States. — In  re  Lee  Look,  146  Cal. 
567,    668,    669,    670,    80    Pac.    868. 


§  1495.    DEFECT  OF  FORM  IN  THE  WRIT  IMMATERIAL,  WHEN.    No 

writ  of  habeas  corpus  can  be  disobeyed  for  defect  of  form,  if  it  sufficiently 
appear  therefrom  in  whose  custody  or  under  whose  restraint  the  party 
imprisoned  or  restrained  is,  the  officer  or  person  detaining  him,  and  the 
court  or  judge  before  whom  he  is  to  be  brought. 

History:     Enacted  February  14,  1872. 

§  1496.  IMPRISONMENT  AFTER  DISCHARGE  IN  WHAT  CASES  PER- 
MITTED.  No  person  who  has  been  discharged  by  the  order  of  the  court 
or  judge  upon  habeas  corpus  can  be  again  imprisoned,  restrained,  or  kept 
in  custody  for  the  same  cause,  except  in  the  following  cases : 

1.  If  he  has  been  discharged  from  custody  on  a  criminal  charge,  and  is 
afterwards  committed  for  the  same  offense,  by  legal  order  or  process; 

2.  If.  after  a  discharge  for  defect  of  proof,  or  for  any  defect  of  the  process, 
warrant,  or  commitment  in  a  criminal  case,  the  prisoner  is  again  arrested 
on  sufficient  proof  and  committed  by  legal  process  for  the  same  offense. 

History:     Enacted  February  14,  1872. 
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ARBEST  AFTER  DISCHARGE. 

1.  Arrest  again  for  same  offense — Appeal. 

2.  Same — Contempt  proceedings. 

3.  Discharge,  effect  of,  as  to  other  process. 

4   Res    judicata  —  Depends   on   questions    in- 
volved. 

Aa  to  deslal  of  y/writ  upon  ■abaeqnent 
■rrost,    for    ■■mo    offett«c»    after    dimehmrge, 

see,  ante,   i  1474  and  note. 

Rlffht  of  dcfendsMt  In  criminal  action  to 
•pccdy  and  public  trial,  see,  ante,  9  686  and 
note. 


1.  Arreat  nffain  for  anmo  offense  — 
Appenl. — "So  appeal  can  be  taken  from 
Judgment  dischargrlns'  prisoner  on  habeas 
corpus,  unless  authorized  by  statute;  and 
prisoner  can  not  be  arrested  agraln  for  same 
offense. — Ex  parte  Jilz,  64  Mo.  205,  27  Am. 
Rep.  218,  223. 

2,  Same— Contempt  proceedlnffa* — Person 


who  has  been  discharg^ed  by  order  of  court 
or  Judgre,  on  habeas' corpus,  from  custody  in 
contempt  proceedingrs,  can  not  be  agrain  im- 
prisoned, restrained,  or  kept  in  custody  for 
same  cause. — Gray  v.  Superior  Court,  64 
Cal.    155,   156,   30   Pac.    613. 

S.  DlMcharffe.  effect  of.  an  to  other 
proceiia. — Dischargee  of  party,  under  writ 
of  habeas  corpus,  from  process  under 
which  he  is  imprisoned  discharges  him 
from  any  further  confinement  under  that 
process,  but  not  under  any  other  process 
which  may  be  issue)  agralnst  him. — In  re 
Begrerow,  136  Cal.  293,  299,  56  L.  R.  A.  528. 
68  Pac.  773. 

4.  Res  Jadlcntn— Depends  on  queatlonii 
Involved.  —  Judgement  of  discharge  upon 
habeas  corpus  may  or  may  not  be  res 
Judicata,  as  this  will  depend  wholly  upon 
questions  necessarily  determined  In  deci- 
sion upon  writ. — In  re  Begerow,  136  Cal. 
298,  297,  56  Lr.  R.  A.  628.  68  Pac.  773. 


§1497.    WARRANT  MAT  ISSUE  INSTEAD   OF  WRIT,   IN   CERTAIN 

OASES.  When  it  appears  to  any  court,  or  judge,  authorized  by  law  to  issue 
the  writ  of  habeas  corpus,  that  any  one  is  illegally  held  in  custody,  confine- 
ment, or  restraint,  and  that  there  is  reason  to  believe  that  such  person  will 
be  carried  out  of  the  jurisdiction  of  the  court  or  judge  before  whom  the 
application  is  made,  or  will  suffer  some  irreparable  injury  before  compliance 
with  the  writ  of  habeas  corpus  can  be  enforced,  such  court  or  judge  may  cause 
a  warrant  to  be  issued,  reciting  the  facts,  and  directed  to  the  sheriff,  coroner, 
or  constable  of  the  county,  commanding  such  officer  to  take  such  person  thus 
held  in  custody,  confinement,  or  restraint,  and  forthwith  bring  him  before 
such  court  or  judge,  to  be  dealt  with  according  to  law. 

History:     Enacted  February  14,  1872. 

§1498.  WARRANT  MAT  INOLXTDE  PERSON  CHARGED  WITH 
UiLEOAL  DETENTION.  The  court  or  judge  may  also  insert  in  such  warrant 
a  command  for  the  apprehension  of  the  person  charged  with  such  illegal  deten- 
tion and  restraint. 

History:     Enacted  February  14,  1872. 

§  1489.  WARRANT,  HOW  EXECUTED.  The  officer  to  whom  such  war- 
rant is  delivered  must  execute  it  by  bringing  the  person  therein  named  before 
the  court  or  judge  who  directed  the  issuing  of  such  warrant. 

History:     Enacted  February  14,  1872. 

§  1500.    RETURN  AND  HEARING  ON.    The  person  alleged  to  have  such 

party  under  illegal  confinement  or  restraint  may  make  return  to  such  warrant 

as  in  case  of  a  writ  of  habeas  corpus,  and  the  same  may  be  denied,  and  like 

allegations,  proofs,  and  trial  may  thereupon  be  had  as  upon  a  return  to  a 

writ  of  habeas  corpus. 

History:     Enacted  February  14,  1872. 
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§  1501.  PARTY  MAT  BE  DISCHARGED  OR  REMANDED.  If  such  party 
is  held  under  illegal  restraint  or  custody,  he  must  be  discharged;  and  if  not, 
he  must  be  restored  to  the  care  or  custody  of  the  person  entitled  thereto. 

History:     Enacted  February  14,  1872. 

§  1502.  WRIT  AND  PROCESS  MAT  ISSUE  AND  BE  SERVED  AT  ANT 
TIME.  Any  writ  or  process  authorized  by  this  chapter  may  be  issued  and 
served  on  any  day  or  at  any  time. 

«  History:     Enacted  February  14,  1872. 

§1503.  BT  WHOM  ISSUED  AND  WHEN  RETURNABLE.  AU  writs, 
warrants,  process,  and  subpoenas  authorized  by  the  provisions  of  this  chapter 
must  be  issued  by  the  clerk  of  the  court,  and,  except  subpoenas,  must  be 
sealed  with  the  seal  of  such  court,  and  served  and  returned  forthwith,  unless 
the  court  or  judge  shall  specify  a  particular  time  for  any  such  return. 

History:     Enacted  February  14,  1872. 

§  1504.  WHERE  RETURNABLE.  All  such  writs  and  process,  when  made 
returnable  before  a  judge,  must  be  returned  before  him  at  the  county  seat^ 
and^there  heard  and  determined. 

History:     Enacted  February  14,  1872;  amended  February  18,  1880» 
Code  Amdts.  1880  (Pen.  C.  pt.),  p.  4. 

See,  ante,  S  1474  and  note. 

■ 

§1505.  DAMAGES,  BY  WHOM  RECOVERED,  FOR  FAILURE  TO 
ISSUE  OR  OBEY  THE  WRIT.  If  any  judge,  after  a  proper  application  is 
made,  refuses  to  grant  an  order  for  a  writ  of  habeas  corpus,  or  if  the  oflScer 
or  person  to  whom  such  writ  may  be  directed,  refuses  obedience  to  the 
command  thereof,  he  shall  forfeit  and  pay  to  the  person  aggrieved  a  sum  not 
exceeding  five  thousand  dollars,  to  be  recovered  by  action  in  any  court  of 
competent  jurisdiction. 

History:     Enacted  February  14,  1872. 


1.  Tranafer  of  c««e. — If  action  Is  to  re- 
eoTer  daxnagres  for  false  Imprisonment, 
imposed  by  allegred  refusal  of  defendant 
to  obey  writ  of  habeas  corpus,  defendant 
is  entitled  to  have  It  tried  in  county  of 
his  residence,  but  if  action  Is  one  to  re- 
cover penalty  or  forfeiture  provided  by 
statute  for  defendant's  failure  to  obey  writ 


of  habeas  corpus,  such  action  must  be  tried 
in  county  where  cause  of  action  arose: 
and  if  court  Is  of  opinion  that  complaint 
states  good  cause  of  action  for  false  impris- 
onment, it  will  order  case  transferred  to 
county  of  defendant's  residence  (McFar- 
land,  Thornton,  J  J.,  dls.). — Ah  Fongr  ▼. 
Sterner  79  C«L  SO,  SI.  S2.  S4,  21  Pac.  SSI. 
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CHAPTER  n. 


OF  CORONERS'  INQUESTS  AND  DUTIES  OF  CORONERS. 


1 1510.    Coroner  to  summon  jury  to  inquire 

into  cause  of  death. 
S  1511.    Jurors  to  be  sworn. 
1 1511a.  Inquest. 
1 1511b.  To  view  the  body, 
f  1512.     Witnesses. 

1 1513.  Witnesses  compelled  to  attend. 

1 1514.  Verdict  of  jury  in  writing.    What  to 

contain. 


i  1514a.  Witness   to    be   bound    over,    when. 

Recognissances. 
S  1515.    Testimony  in  writing  and  where  filed. 
f  1516.    Exception. 

f  1517.    Coroner  to  issue  warrant,  when. 
i  1518.    Form  of  warrant. 
{  1519.     How  served. 
f  1520.    District  attorney  to  be  present. 


§  1510.    CORONER  TO  STTMMON  JURY  TO  INQXTIRE  INTO  CAUSE  OF 

DEATH.    When  a  coroner  is  informed  that  a  person  has  been  killed  or  has 

committed  suicide,  or  has  suddenly  died  under  such  circumstances   as  to 

afford  a  reasonable  ground  to  suspect  that  his  death  has  been  occasioned 

by  the  act  of  another  by  criminal  means,  he  must  go  to  the  place  where  the 

body  is,  cause  it  to  be  exhumed  if  it  has  been  interred,  and  summon  not  less 

than  nine  nor  more  than  fifteen  persons,  qualified  by  law  to  serve  as  jurors, 

to  appear  before  him  forthwith,  at  the  place  where  the  body  of  deceased  is, 

to  inquire  into  the  cause  of  the  death.  No  such  person  is  exempt  from  jury 

duty  except  at  the  discretion  of  the  coroner.    No  person  shall  be  summoned 

as  juror  who  is  related  to  the  decedent  or  is  charged  with  or  suspected  of 

the  killing,  nor  shall  any  one  be  summoned  who  is  known  to  be  prejudiced 

for  or  against  him,  but  no  person  selected  or  summoned  to  appear  as  a  juror 

is  subject  to  be  challenged  by  any  party. 

History:  Enacted  February  14,  1872;  amended  by  Code  Commis- 
Blon,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  500,  act  held 
unconstitutional,  see  history,  S  5  ante;  amendment  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  p.  707. 

CORONEBS'  INQUESTS. 

1.  Act  eoneeming  coroners  is  declaratory. 

2.  Failure  of  coroner  to  hold  inquest  does  not 

preTent  holding  of  preliminary  examina- 
tion. 

3.  Finding  of   coroner's   jury   equivalent  to 

finding  of  grand  jury. 

4.  Inquest  by  coroner  not  sufficient  basis  for 

information. 

5.  When  inquest  should  be  held. 


A*  to  whem  coroner'*  Inqaevt  neeemuiry* 

see  note  21  Li.  R.  A.  894. 

As  to  the  power  of  coroner  to  order  post- 
mortent  cxanUnatlon*  see  note  81  Ia  R.  A. 
540. 

1.  Act  concerning  coroner*  la  declaratory 
of  conunon  law»  and  under  It  coroner  hold- 
Ingr  inquest  is  in  performance  of  functions 
Judicial  in  their  character. —>  People  Y. 
Devine,    44   Cal.    458,   468. 

a.     Fallnre    of    coroner    to    hold    Inweat 


doea  not  pvcTont  koldlns  of  prellmlnarr 
examination  by  committlnflr  magrlstrate.  and 
is  not  erround  for  release  of  one  chargred 
with  crime  under  laws  of  Idaho. — In  re 
Sly,  9  Idaho  779,  76  Pac.  766. 

S.  Finding  of  coroner's  Jury  la  equiva- 
lent to  finding  of  mrand  Jnry  under  conn  men 
law,  and  person  may  be  presented  for  mur- 
der or  manslaugrhter  on  former  without 
intervention  of  errand  jury. — In  re  Sly,  9 
Idaho  779,  76  Pac.  766. 

4.  Inqneat  by  coroner  is  not  anfllolent 
baala  for  Infomiatlon  by  public  proaecntor 
under  laws  of  Idaho. — ^In  re  Sly,  9  Idaho 
779,  76  Pac.  766. 

5b  Wken  inqneat  akonld  be  keld.  —  In 
order  to  Justify  inquest  under  this  section, 
killing  must  have  been  sudden  and  usual, 
and  of  such  a  nature  as  to  indicate  possi- 
bility of  death  by  hand  of  deceased,  or 
througrh  instrumentality  of  some  other  per- 
son.— Morgan  v.  San  Diego  County.  8  Cal. 
App.  464,  86  Pao.  720,  728. 


§  1511.  JUBOBS  TO  BE  SWOBN.  When  six  or  more  of  the  jurors  attend, 
they  must  be  sworn  by  the  coroner  to  inquire  who  the  person  was,  and  when, 
where^  and  by  what  means  he  came  to  his  deaths  and  into  the  circumstances 
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attending  his  death;  and  to  render  a  true  verdict  thereon,  according  to  the 

evidence  offered  them,  or  arising  from  the  inspection  of  the  body. 

History:     Enacted  February  14,  1872. 

§  1511a.  INQUEST.  There  must  be  but  one  inquest  upon  a  body,  unless 
that  taken  is  set  aside  by  the  court;  and  there  must  be  but  one  inquest  held 
upon  several  bodies  of  persons  who  were  killed  by  the  same  cause,  and  who 
died  at  the  same  time.  "Whenever  it  appears  that  an  error  in  the  identity  of 
the  body  has  been  made  by  the  jury,  it  is  discretionary  with  the  coroner  to 
call  another  inquest  without  reference  to  the  court,  and  a  memorandum  of  the 

error  must  be  entered  upon  the  erroneous  inquisition. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  500,  act  held  unconstitutional,  see  history,  §  5 
ante;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  707. 

1.     Fees  allowed  for  onlr  o»e  Inqneot. —  inquest,   in   the  absence  of  proof   that  first 

Where  one  inquest  has  been  held  by  Justice  Inquest     was     unlawful. — Morg^an     v.     San 

of  peace   in   accordance   with   law,    coroner  Diegro  County,  8  Cal.  App.  454,  86  Pac.  720, 

is  not  entitled  to  fees  for  holdingr  of  second  722. 

§  1611b.  TO  VIEW  THE  BODY.  After  the  jury  have  been  sworn  and 
charged  by  the  coroner,,  they  must  go  together  with  the  coroner  to  view 
and  examine  the  body  of  the  deceased  person.  They  must  not  proceed  upon 
the  inquest  until  they  have  so  viewed  the  body.  After  the  jury  have  viewed 
the  body,  they  may  retire  to  any  convenient  place  to  hear  the  testimony 
of  witnesses  and  deliberate  upon  their  verdict.     For  this  end  the  eoroner 

may  adjourn  the  inquest  from  time  to  time,  as  may  be  necessary. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  500,  act  held  unconstitutional,  see  history,  §  5 
ante;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  708. 

§  1512.  WITNESSES.  Coroners  may  issue  subpoenas  for  witnesses,  return- 
able forthwith,  or  at  such  time  and  place  as  they  may  appoint,  which  may 
be  served  by  any  competent  person.  They  must  summon  and  examine  as 
witnesses  every  person  who  in  their  opinion,  or  that  of  any  of  the  jury,  has 
any  knowledge  of  the  facts,  and  may  summon  a  surgeon  or  physician  to 
inspect  the  body,  or  hold  a  post-mortem  examination  thereon,  or  a  chemist 
to  make  an  analysis  of  the  stomach  or  the  tissues  of  the  body  of  the  deceased, 

and  give  a  professional  opinion  as  to  the  cause  of  the  death. 

History:  Exacted  February  14,  1872;  amended  by  Code  Commis- 
sion, Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  500,  act  held 
unconstitutional,  see  history,  §  5  ante;  amendment  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  p.  708. 

§  1513.  WITNESSES  COMPELLED  TO  ATTEITD.  A  witness  served  with 
a  subpcena  may  be  compelled  to  attend  and  testify,  or  be  punished  by  the 
coroner  for  disobedience,  in  like  manner  as  upon  a  subpoena  issued  by  a  justice 
of  the  peace. 

History:  Enacted  February  14,  1872;  amended  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  708. 

WITNESSES  AT  CORONERS'  INQUESTS.  1.     Constrned  to  repeal  nectfottii  it  asd  18 

_     ^       ,        ,    .  ,         i.'^  «  IT    ID   ^*  «**       •'  ■**  ®'  1872*  pertalnlns  to  dntiea  of  coro- 

1.  Construed  to  repeal  sections  17,  18  of  act      „^,  ^^  ^„y  ^„^  ^^  ^^  g^^   Francisco, 

of  1872,  pertaining  to  duties  of  coroner.       ^^^  dealing  with  witnesses  refusing  to  at- 

2.  Judgment  of  guilty  of  contempt  for  failure       tend  and  testify  before  coroner. — Kuhlman 

to  attend  and  testify  before  coroner.  v.  Superior  Court,  122  Cal.  636,  638,  640,  56 

5.  Person  accused  of  crime  is  not  witnew.  P*c.  689. 
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2.     Jndsnent  of  svllty  of  contempt   for 
fallnre  to  attemd  and  tcatlfy  before  coroner 

at  inquest,  which  judgrment  by  superior 
court  was  based  solely  on  warrant  of  arrest 
and  order  of  commitment  made  by  coroner, 
Is  void. — Kuhlman  v.  Superior  Court,  122 
Cal.  636,  640,  65  Pac.  689. 


S.  Penon  accvacd  of  crime  la  not  wlt- 
neaa  before  coroner  at  inquest,  witnesses 
belngr  those  who  can  be  compelled  to  attend 
and  testify,  and  who  may  be  punished  by 
coroner  for  disobedience  for  refusin{f  to 
testify. — People  v.  Taylor,  69  Cal.  640.  651. 


§1614.  VERDICT  OP  JURY  IN  WEITmO.  WHAT  TO  CONTAIN.  After 
inspecting  the  body  and  hearing  the  testimony,  the  jury  must  render  their 
verdict  and  certify  the  same  by  an  inquisition  in  writing,  signed  by  them, 
and  setting  forth  who  the  person  killed  is,  and  when,  where,  and  by  what 
means  he  came  to  his  death ;  and  if  he  was  killed,  or  his  death  occasioned  by 
the  act  of  another,  by  criminal  means,  who  is  guilty  thereof. 

History:    Enacted  February  14,  1872. 


§  1514a.    WITNESS  TO  BE  BOUND  OVER,  WHEN.    RECOGNIZANCES. 

If  the  jury  find  that  a  murder  or  manslaughter  has  been  committed,  the 

coroner  may  bind  over  the  witnesses  against  the  accused  to  appear  and  testify 

before  the  grand  jury,  or  a  magistrate,  or  the  superior  court,  and  to  obey  all 

orders  of  such  magistrate  or  court  in  the  premises.    Such  recognizance  must 

be  in  writing  and  must  be  subscribed  by  the  parties  to  be  bound  thereby,  And 

made  payable  ,to  the  people  of  the  state  of  California  in  an  amount  to  be 

fixed  by  the  coroner,  and  approved  by  a  judge  of  the  superior  court;  and  in 

case  of  their  refusal  to  sign  such  recognizance,  the  coroner  has  power  to 

commit  such  witness  as  in  the  case  of  examination  of  an  accused  person  by 

a  magistrate. 

History:  EInacted  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  600,  act  held  unconstitutional,  see  history,  S  5 
ante;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  708. 

§  1515.    TESTIMONY  IN  WRITING  AND  WHERE  FILED.  The  testimony 

of  the  witnesses  examined  before  the  coroner's  jury  must  be  reduced  to 

writing  by  the  coroner  or  under  his  direction,  and  forthwith  filed  by  him, 

with  the  inquisition,  and  all  recognizances  taken  by  him,  in  the  office  of  the 

county  clerk. 

History:     Enacted  February  14,  1872;  amended  April  12,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  35;  by  Code  Commission,  Act  March  16,    ' 
1901,  Stats,  and  Amdts.  1900-1,  p.  500,  act  held  unconstitutional,  see 
history,  §  5  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and 
Amdts.  1905,  p.  709. 


TESTIMONY  AT  CORONER'S  INQUESTS. 

1,  Statements  of  accused  not  required  to  be 

reduced  to  writing. 

2.  Testimony    of    witnesses,    when    properly 

taken. 

As  to  admlBBlbflltr  l»  evldemce  of  record 
of  coroner's  Inquest,  see  note  95  Am.  St. 
Rep.  763;  brief  in  60  L.  R.  A.  620,  622. 

As  to  adn&lsslbflltT'  In  eTtdenee  of  state- 
meats    of    defendant    at    coroaer'a    Inqnest* 

see,   ante,    9 1102    and    note. 

!•  Statements  of  accused  are  not  re- 
quired to  be  reduced  to  wrltluff,  and  hence 


are  admissible  In  prosecution,  thougrh  not 
so  reduced  to  wrltingr. — People  v.  Taylor,  59 
Cal.   640,   651. 

2.  Testimony  of  witnesses,  when  prop- 
erly taken. — ^Testimony  of  witnesses  at 
coroner's  inquest,  taken  In  wrltingr,  and 
returned  to  district  court,  was  properly 
taken  and  preserved  so  as  to  render  it 
admissible  in  evidence  In  prosecution  for 
murder  of  person  on  whom  inquest  was 
held  for  purpose  Of  impeachment  and  con- 
viction, after  proper  foundation  has  been 
laid. — People  v.  Devlne,  44  Cal.  452,  459; 
People  v.  Lambert,  170  Cal.  170,  175,  50 
Pac.  307. 
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§  1516.    EXCEPTION.    If,  however,  the  person  charged  with  the  commission 

of  the  offense  is  arrested  before  the  inquisition  can  be  filed,  the  coroner  must 

deliver  the  same,  with  the  testimony  taken,  to  the  magistrate  before  whom 

such  person  may  be  brought,  who  must  return  the  same,  with  the  depositions 

and  statement  taken  before  him,  to  the  office  of  the  clerk  of  the  superior  court 

of  the  county. 

History:    Enacted  February  14,  1872;  amended  April  12,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  35. 

§  1517.  OOBONEB  TO  ISSUE  WARRANT,  WHEN.  U  the  jury  find  that 
the  person  was  killed  by  another,  under  circumstances  not  excusable  or  justifi- 
able by  law,  or  that  his  death  was  occasioned  by  the  act  of  another  by  criminal 
means,  and  the  party  committing  the  act  is  ascertained  by  the  inquisition, 
and  is  not  in  custody,  the  coroner  must  issue  a  warrant,  signed  by  him,  with 
his  name  of  office,  into  one  or  more  counties,  as  may  be  necessary  for  the  arrest 

of  the  person  charged. 

History:     Enacted  Febmairy  14,  1872. 

§  1618.  FORM  OF  WARRANT.  The  coroner's  warrant  must  be  in  substan- 
tially the  following  form : 

County  of . 

The  People  of  the  State  of  California,  to  any  Sheriff,  Constable,  Marshal,  or 
Policeman  in  this  State : 

An  inquisition  having  been  this  day  found  by  a  coroner's  jury  before  me, 
stating  that  A  B  has  come  to  his  death  by  the  act  of  C  D,  by  criminal  means 
(or  as  the  case  may  be,  as  found  by  the  inquisition),  you  are  therefore  com- 
manded forthwith  to  arrest  the  above-named  C  D,  and  take  him  before  the 
nearest  or  most  accessible  magistrate  in  this  county. 

Given  under  my  hand  this day  of ,  A.  D.  eighteen  [nineteen]  . 

E  P,  Coroner  of  the  County  of . 

History:     Enacted  Febmary  14,  1872. 

§1619.    HOW  SERVED.     The  coroner's  warrant  may  be  served  in  any 

county,  and  the  officer  serving  it  must  proceed  thereon,  in  all  respects,  as  ui>on 

a  warrant  of  arrest  on  an  information  before  a  magistrate,  except  that  when 

served  in  another  county  it  need  not  be  indorsed  by  a  magistrate  of  that 

county. 

History:     Enacted  February  14,  1872. 

§  1520.    DISTRICT  ATTORNEY  TO  BE  PRESENT.    The  district  attorney 

shall  have  the  right  to  be  present  at  any  and  all  inquests  'held  by  the  coroner 

when  he  has  reason  to  believe  a  crime  has  been  committed. 

History:     Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  666» 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  542.    In  effect  immediately. 
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CHAPTER  m. 


OP  SEAECH-WAEBANTS. 


i  1523.  Seareh-warrant  defined.  S  1534. 

f  1524.  Search-warrant,  when  maj  be  issued. 

S  1525.  It  can  not  be  issued  but  upon  prob-      i  1535. 

able  cause,  etc. 
i  1526.  Magistrates   must   examine,   on  -oath,      i  1536. 

complainant,  etc. 
f  1527.  Depositions,  what  to  contain,  S  1537. 

f  1528.  When  to  issue  warrant. 

1 1529.  Form  of  warrant.  S  1538. 

i  1530.  B7  whom  served.  S  1539. 

{  1531.  Officer  may  break  open  door,  etc.,  to 

execute  warrant.  i  1540. 

S  1532.  May  break  open  door,  etc.,  to  liberate 

person  acting  in  his  aid.  i  1541. 

1 1533.  When  warrant  may  be  served  in  the 

night.  S 1542. 


Within  what  time  warrant  must  be 
executed. 

Officer  to  give  receipt  for  property 
taken. 

Disposition  of  property  taken  on  a 
search-warrant. 

Betum  of  warrant  and  delivery  of  in- 
ventory of  property  taken. 

Copy  of  inventory,  to  whom  delivered. 

Proceedings,  if  grounds  of  warrant 
are  controverted. 

Property,  when  to  be  restored  to  per- 
son from  whom  it  was  taken. 

Depositions,  warrants,  etc.,  to  be  re- 
turned to  court. 

When  magistrate  may  direct  defend- 
ant to  be  searched  ia  his  presence. 


§  1523.  SEABOH-WARRANT  DEFINED.  A  search-warrant  is  an  order  in 
writing,  in  the  name  of  the  people,  signed  by  a  magistrate,  directed  to  a  peace- 
officer,  commanding  him  to  search  for  personal  property,  and  bring  it  before 
the  magistrate. 

History:    Enacted  February  14,  1872,  re-enactment  of  S  642  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  284. 


SEABCH-WAKEANTS  DEFINED. 

1.  Gonstitntionality. 

2.  Same  —  Issuance    of    search-warrant    of 

person. 

3.  Construed  with  adjoining  sections. 

4.  Search-warrant  not  civil  process. 

Am  to  seareh-wamittts,  see  note  40  Am. 
Dec.    666;    brief  In    60   L.    R.    A.    60,    61. 

Am  to  m^mrett  of  premlnes  off  private  per- 
■oMfly  see  note  101  Am.  St.  Rep.  328. 

Aa  to  vnreaaonablc  aearchea  and  aelavreOf 

see   note   61   Am.   St.   Rep.    357;    4  la.   R.  A. 
378;   69  K   R.  A.   466. 

1.  ConatltntloBalltT'^ — Amendment  of  con- 
stitution of  United  States  providing  that 
person's   property   shall   not   be   subject   to 


unreasonable  searches  and  seizures  does  not 
apply  .  to  state  erovernment.  —  State  v. 
Brennan,  2  S.  D.  $84,  60  N.  W.  626,  and 
cases  cited. 

a.  Same— laanance  of  aeareh-vrarrant  of 
peraon  of  indlvldnal  in  proper  case  is  not 
prohibited  by  article  IV,  amendments  con- 
stitution United  States  or  by  article  I,  sec- 
tion 19  of  state  constitution. — Collins  v. 
Lean,  68  Cal.  284,  288,  9  Pac.  173. 

3.  Comatraed  with  adjolmlns  aectloaa  to 

be  exercise  of  power  of  legislature  to  pro- 
vide for  issuance  of  search-warrant. — Col- 
lins ▼.  Lean,  68  Cal.  284,  288,  9  Pac.  173. 

4.  Search-warraBt    la    Mot    elvll    proeeaa^ 

within  prohibition  of  statute  forbidding: 
services  of  process  on  Sunday. — ^Wright  v. 
Dressel,   140  Mass.   147,  3  N.  B.   6. 


§  1524.  search-warrant^  WHEN  HAY  BE  ISSUED.  It  may  be  issued 
upon  either  of  the  following  grounds : 

1.  When  the  property  was  stolen  or  embezzled;  in  which  case  it  may  be 
taken  on  the  warrant  from  any  place  in  which  it  is  concealed,  or  from  the 
possession  of  the  person  by  whom  it  was  stolen  or  embezzled,  or  from  any 
person  in  whose  possession  it  may  be. 

2.  When  it  was  used  as  the  means  of  committinii:  a  felony;  in  which  case 
it  may  be  taken  on  the  warrant  from  the  place  in  which  it  is  concealed,  or 
from  the  possession  of  the  person  by  whom  it  was  used  in  the  commission 
of  the  offense^  or  from  any  person  in  whose  possession  it  may  be. 


1550 


ii  1S26-1527  -WHEBT  ISSUES — DEPOSITIOIVS,  CONTElfTS.  [Pt.  II. 

3.  When  it  is  in  the  possession  of  any  per3on  with  the  intent  to  use  it 
as  a  means  of  committing  a  public  offense,  or  in  the  possession  of  another  to 
whom  he  may  have  delivered  it  for  the  purpose  of  concealing  it  or  preventing 
its  being  discovered;  in  which  case  it  may  be  taken  on  the  warrant  from 
such  person,  or  from  any  place  occupied  by  him,  or  under  his  control,  or  from 
the  possession  of  the  person  to  whom  he  may  have  so  delivered  it. 

4.  When  the  property  is  a  cask,  keg,  bottle,  vessel,  siphon,  can,  case,  or 

other  package,  bearing  printed,  branded,  stamped,  engraved,  etched,  blown, 

or  otherwise  attached  or  produced  thereon  the  duly  filed  trade-mark  or  name 

of  the  person  by  whom,  or  in  whose  behalf,  the  search-warrant  is  applied  for, 

in  the  possession  of  any  person  except  the  owner  thereof,  with  intent  to  sell 

or  traffic  in  the  same,  or  refill  the  same  with  intent  to  defraud  the  owner 

thereof,  with  such  intent,  and  without  such  owner's  consent  thereof,  or  unless 

the  same  shall  have  been  purchased  from  the  owner  thereof;  in  which  case 

it  may  be  taken  on  the  warrant  from  such  person,  or  from  any  place  occupied 

by  him,  or  under  his  control,  or  from  the  possession  of  the  person  to  whom 

he  may  have  delivered  it. 

Hfstory:  Enacted  February  14,  1872,  founded  on  §  643  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  284;  amended  March  9,  1899,  Stats, 
and  Amdts.  1899,  p.  87. 

§  1525.    IT  CAN  NOT  BE  ISSUED  BUT  UPON  PROBABLE  CAUSE,  ETC. 

A  search-warrant  can  not  be  issued  but  upon  probable  cause,  supported  by 

affidavit,  naming  or  describing  the  person,  and  particularly  describing  the 

property  and  the  place  to  be  searched. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  644  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  284. 

§  1526.    MAGISTRATES  MUST  EXAMINE,  ON  OATH,  COMPLAINANT, 

ETC.    The  magistrate  must,  before  issuing  the  warrant,  examine  on  oath  the 

complainant,  and  any  witnesses  he  may  produce,  and  take  their  depositions  in 

writing,  and  cause  them  to  be  subscribed  by  the  parties  making  them. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  645  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  284. 

1.     Failure  of  magistrate,  on  taiiuaiice  of  ceedings  in  such  matter,  and  no  proceeding: 

•earch-warrant,    to    take    examlaatlon    and  was   then  pending  before   him,  and   he    had 

deposition  of  witness  will  not  be  reviewed  no     possession     of     any     paper     or     record 

on  certiorari,  where,  prior  to  fllingr  of  peti-  therein. — Quan  Chick  v.  Coffey,  75  Cal.  371, 

tion   for  writ,   magistrate   had   returned   to  372,  17  Pac.  427. 
proper  superior  court  all  papers  and   pro- 

§  1527.    DEPOSITIONS,  WHAT  TO  CONTAIN.    The  depositions  must  set 

forth  the  facts  tending  to  establish  the  grounds  of  the  application,  or  probable 

cause  for  believing  that  they  exist. 

History:  Enacted  February  14,  1872,  re-enactment  of  S  646  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  284. 

DEPOSITIONS  IN  SUPPORT  OP  APPLI-  l.     Complaint.  —  Where     complaint     for 

CATION.  search-warrant  Is   under  oath,   and  allegres 

1    i-.        1   •  *     Kj^^A   ««*  K«  «;^r>^A  u^   or^r^i;        probablc    cause    to    authorize     search    and 

1.  Complamt-Need  not  be  signed  by  appli-       ^^,^^^^    ^^^   ^^^^^^^^   ^^^^^^   ^^^    described. 

*^     •  ,  and    place    In    which    they    were    concealed 

2.  Same— Complaint  need  not  be  signed  by  ap-       is     designated     with     sufficient     certainty. 

plicant  for  search  warrant.  search-warrant    is    valid.  —  Commonwealth 

3.  Deposition.  v.   Dana,   43   Mass.    (2  Met.)    829,   338. 
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2k     Same— Complaint  me«d  not  bo  alffnod  upon  which  search-warrant  was  Issued*  and 

by   applicant  for  soarcb-warrnKt,   nor   any  warrant   Itself   also,   were    in    due   form   of 

minute  made  of  time   when  presented,   nor  law,  warrant  was  valid,  and  authorized  de- 

any  recogrnizance  for  cost  griven. — Chlpman  fendant,  to  whom  it  was  delivered,  to  exe- 

V.  Bates,  16  Vt.  61.  40  Am.  Dec.  663.  cute  it. — Collins  v.  Lean,  68  Cal.  284,  288,  9 

S.     Deposition.  —  Where    the    deposition  Pac.   173. 

§1628.  WHEN  TO  ISSUE  WABBANT.  If  the  magistrate  is  thereupon 
satisfied  of  the  existence  of  the  grounds  of  the  application,  or  that  there  is 
probable  cause  to  believe  their  existence,  he  must  issue  a  search-warrant, 
signed  by  him  with  his  name  of  office,  to  a  peace-officer  in  his  county,  com- 
manding him  forthwith  to  search  the  person  or  place  named,  for  the  property 
specified,  and  to  bring  it  before  the  magistrate. 

History:    EInacted  February  14,  1872,  re-enactment  of  S  647  Criminal 
Practice  Act  1851, -Stats.  1851,  p.  284. 

§1529.  FORM  OF  WABBANT.  The  warrant  must  be  in  substantially 
the  following  form: 

County  of . 

The  People  of  the  State  of  California  to  any  Sherifl?,  Constable,  Marshal,  or 
Policeman  in  the  County  of : 

Proof,  by  affidavit,  having  been  this  day  made  before  me  by  (naming  every 
person  whose  affidavit  has  been  taken),  that  (stating  the  grounds  of  the 
application,  according  to  section  fifteen  hundred  and  twenty-five,  or,  if  the 
affidavit  be  not  positive,  that  there  is  probable  cause  for  believing  that — 
stating  the  ground  of  the  application  in  the  same  manner),  you  are  therefore 
commanded,  in  the  daytime  (or  at  any  time  of  the  day  or  night,  as  the  case 
may  be,  according  to  section  fifteen  hundred  and  thirty-three),  to  make 
immediate  search  on  the  person  of  C  D  (or  in  the  house  situated ,  describ- 
ing it  or  any  other  place  to  be  searched,  with  reason  particularity,  as  the  case 
may  be)  for  the  following  property:  (describing  it  with  reasonable  particu- 
larity) ;  and  if  you  find  the  same  or  any  part  thereof,  to  bring  it  forthwith 
before  me  at  (stating  the  place). 

Given  under  my  hand,  and  dated  this  day  of  ,  A  D.  eighteen 

[nineteen]  . 

E  P,  Justice  of  the  Peace-  (or  as  the  case  may  be). 

History:    £3nacted  February  14,  1872,  re-enactment  of  §  648  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  284,  285. 

FORM  OF  8EARCH-WABEANT.       .  ,      ^^^Z'XTto:.'^^^ or'l.'^is  ■n'Tsu'?? 

1.  Description  of  goods  to  be  seized.  '*'      flclent.  and  renders  warrant  iUe^al. — Reed 

2-  4.  Description  of  place  to  be  searched.  ^   ^*c®'   ^  ^'  J-   Marsh.    (Ky.)    44.   19  Am. 

5.  Same — Search  of  person — Seizure  of  lot-  «     ™. 

terT  tickets  lying  on  floor.  ^-     Wh«re.  in  complaint  for  search-war- 

ij    /^v  *  *    i.-         ^     iK  i.-       —      *        rant,  description  of  property  to  be  searched 

6.  Obstruction  of  officer  executing  warrant.       ^^^   ^^^^^   ^^   ^^^^   ^^   defendant,    stating 

7.  Protection  of  persons  executing  warrant.      number  of  house  and  name  of  street,  fact 
1.     Drarriptlon   of  ffoods  to  be  aelsed  as       ^^^^  ^^^^  ^^^^  *"  occupied  by  another  with 

goods,  wares,  and  merchandise,  without  any  defendant    does    not    constitute    fatal    varl- 

specification     of     their     character,     quality,  ance.— Commonwealth  v.  Dana,  43  Mass.   (2 

number,    or   weight,    or  any    other   circum-  Met.)  329,  336. 

stance   tending   to  distinguish   them,   is   In-  4.     Search-warrant    directing    search     of 

sumdent.  —  Sandford    v.    Nichols,    13    Mass.  dwelling-house,    granary,    outbuildings,    or 

2S6,   7   Am.   Dec.   161.  straw-stacks,   is    what   is   called    travellng- 
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warrant,  as  dlrectin§r  officer  to  search  all 
suspected  places. — ^Meek  t.  Pierce,  19  Wis. 
300. 

5.  Same^Search  of  pemon-— Selsnre  of 
lottery  tickets  lylnar  on  floor  in  store,  by 
an  officer  who  was  authorized  by  search- 
warrant  to  search  person  of  owner  of  such 
tickets,  was  authorized. — Collins  v.  Lean. 
68  Cal.   284,   288,   9  Pac.   173. 

tt.  ConvlctloB  of  ofllcer  czecntlnff  'vrar^ 
rant. — Conviction  for  contempt,  in  obstruct- 
ing and  taking:  from  police-officer,  by  means 
of  legral  process,  personal  property  talcen 
by    him   under   search-warrant,    issued   for 


purpose  of  securing  documents  and  paper? 
averred  td  have  been  used  as  means  of 
committing:  felony,  sustained. — ^Matter  of 
Lowenthal,  74  Cal.  109,  6  Am.  St.  Rep.  424. 
15  Pac.  859. 

7.  Protection  of  person  cxecntlns  war- 
rant.— Thoug^h  search-warrant  was  illegal 
for  failure  to  describe  sufficiently  premises 
to  be  searched,  yet  persons  called  by  of- 
ficer to  assist  in  search  are  not  bound  to 
know  of  such  illegality,  and  are  Justified 
by  such  warrant  in  rendering:  sucl\  assist- 
ance.— Reed  v.  Rice,  2  J.  J.  Marsh.  (Ky.) 
44,   19  Am.  Dec.  122. 


§  1530.     BY  WHOM  SERVED.    A  search-warrant  may  in  all  cases  be  served 

by  any  of  the  officers  mentioned  in  its  directions,  but  by  no  other  person, 

except  in  aid  of  the  oflScer  on  his  requiring  it,  he  being  present  and  acting 

in  its  execution. 

History:    Enacted  February  14,  1872,  re-enactment  of  S  649  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  285. 

1.     At  conunon  law.  Justice  of  the  peace  that  all   search-warrants   shall  be   directed 

had  rig^ht  to  direct  his  warrant  to  any  par-  to   sheriff   of  county   or   his   deputy,    or    to 

ticular  private   person   by   name,   and   such  any  constable  of  county. — ^Meek   v.  Pierce, 

rule   is   not   changred   by  statute   providingr  19  Wis.  800. 

§1531.    OFFICER   MAT   BREAK   OPEN   DOOR,   ETC.,   TO   EXECUTE 

WARRANT.    The  oflScer  may  break  open  any  outer  or  inner  door  or  window 

of  a  house,  or  any  part  of  a  house,  or  anything  therein,  to  execute  the  warrant, 

if,  after  notice  of  his  authority  and  purpose,  he  is  refused  admittance. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  650  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  285. 

1.     Ofllcer*  are  aathorlsed  to  break  apem       — Bell  ▼.  Clapp,  10  John.   (N.  Y.)  263,  6  Am. 
door  by  force,  under  valid  search-warrant.       Dec.    339. 

§1532.    MAT  BREAK  OPEN  DOOR,   ETC.,   TO    LIBERATE    PERSON 

AOTEtTO  IN  HIS  AID.    He  may  break  open  any  outer  or  inner  door  or  window 

of  a  house,  for  the  purpose  of  liberating  a  person  who,  having  entered  to 

aid  him  in  the  execution  of  the  warrant,  is  detained  therein,  or  when  necessary 

for  his  own  liberation. 

History:     Enacted  February  14,  1872,  re-enactment  of  S  651  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  285. 

§  1633.    WHEN  WARRANT  MAT  BE  SERVED  IN  THE  NIGHT.     The 

magistrate  must  insert  a  direction  in  the  warrant  that  it  be  served  in  the 

daytime,  unless  the  aflSdavits  are  positive  that  the  property  is  on  the  person 

or  in  the  place  to  be  searched,  in  which  case  he  may  insert  a  direction  that  it 

be  served  at  any  time  of  the  day  or  night. 

History:    Enacted  February  14,  1872,  re-enactment  of  S  652  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  285, 

§  1534.    WITHIN  WHAT  TIME  WARRANT  MUST  BE  EXECUTED.    A 

search-warrant  must  be  executed  and  returned  to  the  magistrate  who  issued  it 

within  ten  days  after  its  date ;  after  tlie  expiration  of  this  time  the  warrant, 

unless  executed,  is  void. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  653  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  285. 
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§1536.    OFFICER  TO  GIVE  BEOEIPT  FOR  PROPERTY  TAKEN.    When 

the  oflScer  takes  property  imder  the  warrant,  he  most  give  a  receipt  for  the 

property  taken   (specifying  it  in  detail)  to  the  person  from  whom  it  was 

taken  by  him,  or  in  whose  possession  it  was  found ;  or,  in  the  absence  of  any 

person,  he  must  leave  it  in  the  place  where  he  found  the  property. 

History:  Exacted  February  14,  1872,  re-enactment  of  S  654  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  285. 

§1536.  DISPOSITION  OF  PROPERTY  TAKEN  ON  A  SEARCH- 
WARRANT.  When  the  property  is  delivered  to  the  magistrate,  he  must,  if 
it  was  stolen  or  embezzled,  or  if  it  was  taken  on  a  warrant  issued  on  the 
grounds  stated  in  the  fourth  subdivision  of  section  fifteen  hundred  and 
twenty-four  of  this  code,  dispose  of  it  as  provided  in  sections  fourteen  hundred 
and  eight  and  fourteen  hundred  and  thirteen,  inclusive.  If  it  was  taken  on  a 
warrant  issued  on  the  grounds  stated  in  the  second  and  third  subdivisions  of 
section  fifteen  hundred  and  twenty-four,  he  must  retain  it  in  his  possession, 
subject  to  the  order  of  the  court  to  which  he  is  required  to  return  the  pro- 
ceedings before  him,  or  of  any  other  court  in  which  the  offense  in  respect  to 
which  the  property  taken  is  triable. 

History:  Enacted  February  14,  1872,  founded  on  §655  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  285;  amended  March  3,  1903,  Stats, 
and  Amdts.  1903,  p.  81. 


CUSTODY  AND  CONTROL  OP  PBOPEBTY. 

1.  Custody  and  control  of  property. 

2.  Presumption  as  to  delivery  to  magistrate. 

3.  Search-warrant  need  not  be  returned. 

I     1.     Cvstodr     and      control     of      property 

seized  under  search-warrant  is  not  In  or- 
^flcer  after  he  has  taken  it  to  magistrate, 
but  in  magistrate,  subject  to  order  of  court 
to  which  proceedings  before  him  must  be 
returned,  and  hence  such  of&cer  is  not  liable 


to  owner  for  failure  to  return  such  groods. 
— Collins  V.  Lean,  68  Cal.  284,  288,  9  Pac.  173. 

2.  Preoamptlon  mm  to  delivery  to  maurl*- 
trate. — Officer  who  has  seized  property 
under  search-warrant  will  be  presumed  to 
have  taken  property  before  magistrate  issu- 
ing search-warrant,  in  absence  of  any 
showing  to  contrary. — Collins  v.  Lean,  68 
CaL    284,    288,    9    Pac.    173. 

8.     Search-vrarraBt  ne^d  not  be  returned, 

if   the   goods    are   not   found. — Chipman    v. 
Bates,  15  Vt.   61,   40  Am.  Dec.   663. 


§1637.    RETURN  OF  WARRANT  AND  DELIVERY  OF  INVENTORT 

OF  PROPERTY  TAKEN.    The  officer  must  forthwith  return  the  warrant  to 

the  magistrate,  and  deliver  to  him  a  written  inventory  of  the  property  taken, 

made  publicly  or  in  the  presence  of  the  person  from  whose  possession  it  was 

taken,  and  of  the  applicant  for  the  warrant,  if  they  are  present,  verified  by 

the  affidavit  of  the  officer  at  the  foot  of  the  inventory,  and  taken  before  the 

magistrate  at  the  time,  to  the  following  effect:  **I,  R  S,  the  officer  by  whom  this 

warrant  was  executed,  do  swear  that  the  above  inventory  contains  a  true 

and  detailed  account  of  all  the  property  taken  by  me  on  the  warrant." 

History:     Enacted  February  14,  1872,  re-enactment  of  S  656  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  285. 

§1638.  COPY  OF  INVENTORY,  TO  WHOM  DELIVERED.  The  magis- 
trate must  thereupon,  if  required,  deliver  a  copy  of  the  inventory  to  the 
person  from  whose  possession  the  property  was  taken,  and  to  the  applicant 
for  the  warrant. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  657  Criminal 
PracUce  Act  1851,  Stats.  1851,  p.  285. 
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§  1539.    PBO0EEDINO8,  IF  GROUNDS  OF  WARRANT  ARE  OONTBO. 

VERTED.    If  the  grounds  on  which  the  warrant  was  issued  be  controverted, 

he  must  proceed  to  take  testimony  in  relation  thereto,  and  the  testimony  of 

each  witness  must  be  reduced  to  writing  and  authenticated  in  the  maimer 

prescribed  in  section  eight  hundred  and  sixty-nine. 

History:  Enacted  February  14,  1872,  founded  on  {$658,  659  Crimi- 
nal Practice  Act  1851,  Stats.  1851,  p.  285. 

§1540.    PROPERTY,  WHEN  TO  BE  RESTORED  TO  PERSON  FROM 

WHOM  IT  WAS  TAKEN.    If  it  appears  that  the  property  taken  is  not  the 

same  as  that  described  in  the  warrant,  or  that  there  is  no  probable  cause  for 

believing  the  existence  of  the  grounds  on  which  the  warrant  was  issued,  the 

magistrate  must  cause  it  to  be  restored  to  the  person  from  whom  it  was  taken. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  660  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  285,  286. 

§1541.    DEPOSITIONS,    WARRANTS,   ETC.,    TO   BE   RETURNED    TO 

COURT.    The  magistrate  must  annex  the  depositions,  the  search-warrant  and 

return,  and  the  inventory,  and  if  he  has  not  power  to  inquire  into  the  offenscf 

in  respect  to  which  the  warrant  was  issued,  he  must  at  once  file  it  and  such 

depositions  and  return  with  the  clerk  of  the  court  having  power  to  so  inquire. 

History:  Exacted  February  14,  1872,  re-enactment  of  §  661  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  286;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  501,  act  held  unconsti- 
tutional, see  history,  §  5  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  709. 

§1542.    WHEN   MAGISTRATE   MAT   DIRECT   DEFEITDANT   TO    BE 

SEARCHED  IN  HIS  PRESENCE.     When  a  person  charged  with  a  felony 

is:  supposed  by  the  magistrate  before  whom  he  is  brought  to  have  on  his 

person  a  dangerous  weapon,  or  anything  which  may  be  used  as  evidence  of 

the  commission  of  the  offense,  the  magistrate  may  direct  him  to  be  searched 

in  his  presence,  and  the  weapon  or  other  thing  to  be  retained,  subject  to  his 

order,  or  to  the  order  of  the  court  in  which  the  defendant  may  be  tried. 

History:  Enacted  February  14,  1S72,  re-enactment  of  §  664  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  286. 

As  to  taklBS  weapoM*  hj  oflocr  from  person  arrested,  see.  ante,  8  346  and  note. 
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PBOCEEDINGS  AGAINST  FUGITIVES  FROM  JUSTICE. 


S  1547.  Bewards  for  the  appreheDsion  of  fugi- 
tives from  justice. 

S  1548.  Fugitives  from  another  state,  when  to 
be  delivered  up. 

{  1549.  Magistrate  to  issue  warrant. 

S  1550.  Proceedings  for  the  arrest  and  com- 
mitment of  the  person  charged. 

f  1551.  When  and  for  what  time  to  be  com- 
mitted. 

S  1552.  His  admission  to  bail. 


f  1553.  Magistrate  must  notify  district  attor- 
ney of  the  arrest. 

§  1554.  Duty  of  the  district  attorney. 

§  1555.    Person  arrested,  when  to  be  discharged. 

§  1556.  Magistrate  to  return  his  proceedings 
to  superior  court. 

§  1557.  Fugitives  from  this  state.  Accounts 
for  returning  fugitives. 

§  1558.  No  fee  or  reward  to  be  paid  to  or  re- 
ceived by  any  public  officer  procur- 
ing the  surrender  of  fugitives,  etc. 


§  1547.  REWARDS  FOR  THE  APPREHENSION  OF  FUGITIVES  FROM 
JUSTICE.  The  governor  may  offer  a  reward  not  exceeding  one  thousand 
dollars  payable  out  of  the  general  fund,  for  the  apprehension — 

1.  Of  any  convict  who  has  escaped  from  the  state's  prison; 

2.  Of  any  person  who  has  committed,  or  is  charged  with  the  commission  of 
an  offense  punishable  with  death; 

3.  For  the  arrest  of  each  person  engaged  in  the  robbery  of,  or  any  attempt 
to  rob  any  person  or  persons  upon  or  having  in  charge  in  whole  or  in  part  any 
stage-coach,  wagon,  railroad  train  or  other  conveyance  engaged  at  the  time 
in  carrying  passengers  or  any  private  conveyance  within  this  state. 

The  reward  to  be  paid  to  the  person  or  persons  making  the  arrest,  imme- 
diately upon  the  conviction  of  the  person  or  persons  so  arrested. 

[Repealing  clause.]     An  act  entitled  an  Act  imposing  certain  duties  upon 

the  governor  of  the  state,  approved  April  3,  1876,  is  hereby  repealed. 

History:  Enacted  February  14,  1872,  founded  on  §  1  Act  April  29, 
1851,  Stats.  1851,  p.  443;  amended  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  223. 


REWARDS. 

1.  Construed— Grant  of  power  to  governor. 

2.  Same — ^Limited  to  apprehension. 

3.  County  has  no  authority  to  offer  reward. 

4.  Officer  not  entitled  to  reward. 
5-  7.  Same — Police-officer  of  city. 
8,  9.  Same — Private  reward. 

Aa    to    rewards    by    private    parties, .  see 

Kerr's  Cyc.  Civ.   Code    (2d   ed.),   S  1584   and 
note. 

Aa  to  rewards  for  arreat  of  criminal,  see 

note  73  Am.  Dec.  638;  9  Am.  Cr.  Rep.  681. 

1.  CoBBtroed— Grant  of  power  to  sot- 
ernor  to  offer  reward,  payable  out  of  atate 
treaanry,  for  apprehension  of  criminals, 
which  did  not  inherently  vest  in  him,  does 
not  necessarily  carry  with  it  any  implied 
power  to  offer  reward  to  any  and  all  per- 
sons.—Lees  V.  Colgan,  120  Cal.  262,  265, 
40  L*.  R.  A.  355,   52  Pac.   502. 

a.     Same— Limited     to      apprehension     of 

certain  criminals,  and  hence  fact  that  evi- 


dence was  furnished  upon  which  murderer 
was  convicted  is  immaterial  as  entitlingr 
person  to  reward  under  this  section. — Lees 
V.  CoIg:an,  120  Cal.  262,  265,  40  L.  R.  A.  355, 
52  Pac.  502. 

Aa   to   liability   of  atate   for   reward,   see 

note  42  L.  R.  A.  63. 

8.  County  has  no  authority  to  offer  re* 
ward  for  arrest  and  conviction  of  criminals, 
or  for  information  leading  to  such  arrest 
and  conviction,  in  absence  of  errant  of  such 
power  by  legrislature. — Mountain  v.  Mult- 
nomah County,  16  Ore.  279,  18  Pac.  464. 
See  Ind.  Board  of  Commissioners  v.  Brad- 
ford, 72  Ind.  455,  37  Am.  Rep.  174.  Iowa. 
Hawk  V.  Marlon  County,  48  Iowa  472.  Kan. 
Felker  v.  Board  of  Commissioners  of  Elk 
County,  70  Kan.  69,  78  Pac.  167. 

As  to  rifrht  of  town  or  city  to  offer  re- 
ward for  arrest  of  erInUnal,  see  note  14 
L.  R.  A.  480;  briefs  In  21  L.  R.  A.  691;  44 
L.    R.    A.    677. 

4.  Ollleer  la  not  entitled  to  reward  be- 
yond his  leRal  fees  for  performance  of  act 
which   it  is   his   official  duty   to   perform. — 
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Kasling'  v.  Morris,  71  Tex.  584,  10  Am.  St, 
Rep.  797,  9  S.  W.  739.  Se^  Riley  v.  Grace, 
1   T.   B.   Mon.    (Ky.)    1007,   33   S.  W.    207. 

A»  to  recovery  of  reward  by  fcnllty  per- 
son, aee  brief  in  64  L.  R.  A.  780.  781. 

As  to  rfffht  of  public  oflleem  to  receive 
reward,  see  note  25  Am.  Rep.  5;  44  Am.  St. 
Rep.  140;  11  Lr.  R.  A.  898;  brief  in  64  L.  R.  A. 
780,    781. 

5*  Same-— Pollce-olllcer  of  city  is  not  en- 
titled to  reward,  under  this  section,  for 
apprehension  of  criminal,  thougrh  such  re- 
ward is  apparently  offered  to  all  persons,  it 
beingr  duty  of  such  officer  to  apprehend 
such  criminal,  and  grivingr  him  reward 
would  be  agralnst  public  policy. — ^Lees  v. 
Col^an.  120  Cal.  262,  266,  40  L.  R.  A.  366, 
52   Pac.   502. 

6.  But  where  such  act  is  not  required 
by  his  official  duty,  he  may  recover  such 
reward. — Kaslin?  v.  Morris,  71  Tex.  584,  10 
Am.  St.  Rep.  797,  9  S.  W.  739. 


7.  Thus  where  sheriff  of  one  county.  In 
view  of  reward  offered  by  sheriff  of  an- 
other, captured  the  person  for  whom  re- 
ward was  offered,  he  is  entitled  to  recover 
reward.'  Thougrh  he  was  under  general 
duty  to  arrest  criminals,  he,  not  having 
any  process  in  his  hand,  was  not  under 
any  specific  official  obligration  to  look  up 
such  persons. — ^Davis  v.  Munson,  43  Vt.  676, 
678,  5  Am.  Rep.  316.  See  Hoeran  v.  Stophlet, 
179  IlL  160,  158,  44  K  R.  A.  809,  53  N.  E. 
604. 

S,  Same  —  Private  reward.  —  Whether 
police-officer  would  be  entitled  to  receive 
reward  offered  by  private  party,  with  con- 
sent of  police  commission,  not  decided.— 
Lees  V.  Col^an,  120  Cal.  262,  266,  40  L.  R.  A. 
355,   52  Pac.   602. 

9.  See  Riley  v.  Grace,  1  T.  B.  Mon.  (Ky.) 
1007,  33  S.  W.  207,  holdingr  that  where  it 
was  duty  of  public  officer  to  arrest  criminal, 
he  is  not  entitled  to  recover  reward  of- 
fered by  private  individual  for  such  arrest. 


§  1548.  FUOmVES  FROM  ANOTHER  STATE,  WHEN  TO  BE  DEUV* 
ERED  UP.  A  person  charged  in  any  state  of  the  United  States  with  treason, 
felony,  or  other  crime,  who  flees  from  justice  and  is  found  in  this  state,  must, 
on  demand  of  the  executive  authority  of  the  state  from  which  he  fled,  be 
delivered  up  by  the  governor  of  this  state,  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  665  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  286. 


EXTBADITION. 
I.  Authority  in  General. 

II.  Extradition  Proceedings,  and  Rights 
OP  Fugitive. 

III.  Proceedings  to  Determine  VAUDrrY. 

IV.  International  Extradition. 

L  Authority  in  General. 

1,  2.  Authority  for  extradition. 

3.  Same — Act  of  legislature. 

4,  5.  Same — Comity. 

6,  7.  Same — Power  of  governor   to  issue 
warrant  of  arrest  of  fugitive. 

8.  Same — Same — As     condition    prece- 

dent   to    issuing    governor's   war- 
rant. 

9.  Constitutionality. 

10.  ' '  Crime  "  —  In    clause    of    United 

States  constitution. 

11.  Same  —  Crimes    constructively    com- 

mitted in  state. 

12.  Same — False  pretenses. 

13, 14.  Same — Misdemeanor. 

15,16.  ''Demand" — In    constitutional   pro- 
vision relating  to  extradition. 

17.  Same  —  Mandamus    will    not   lie    to 

compel  governor  to  issue  warrant. 

18.  Extradition  agent. 


19.  Fugitive  from  justice. 

20.  Same — ^Decision  of  supreme  court  of 

United  States. 

21.  Same — Inducing  by  fraud  a  person 

to  come  into  state  where  he  may 
be  arrested. 

22,23.  Same — Person    need   not    have    left 
state  to  avoid  prosecution. 

24.  Same — Same — One  who  goes  to  an- 

other state  to  answer  indictment. 

25.  Same — Same — Person    leaving    state 

on  legitunate  business. 

26.  Same — Person  who  was  not  in  state 

at  time  crime  was  committed. 

27.  Same — Same  —  Subsequent   presence 

in  state. 

28.  Same — Person  never  in  jurisdiction 

of  demanding  state. 

29,  30.  Same — ^Person  committing  crime  in 
state  not  his  own. 

31,  32.  Same — Prosecution  pending. 

33.  Precedence — Arrest  under  process  in 
civil  case  must  yield. 

34,  35.  Same — Commission  of  crime  in  two 
states. 

36,37.  Territory — Construed  to  give  gover* 
nor  right. 

38.  Same — Alaska. 

39.  Same — Chcolrce  Nation. 
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PUOITIVE. 

40.  Arrest  before  issuance  of  requisition. 

41.  Same  —  Discharge    of    prisoner    bj 

'  magistrate. 

42.  Same — Examination. 

43.  Same — ^Failure    of    warrant    to    set 

forth  commission  of  any  offense. 

44,45.  Ciyil  process  against  fugitive. 
46,47.  Prosecution  for  other  crimes. 

48.  Same — Opportunity  to  return. 

49.  Bequisition  —  Affidavit   before   com- 

mitting magistrate  sufficient. 

50.  Same — Authentication  of  pleading. 

51,52.  Same — Same — Sufficiency. 

53.  Same — Copy  of  indictment  or  affi- 
davit must  be  furnished  governor. 

54-57.  Same— Same  —  Exactness  necessary 
in  indictment  not  required. 

58.  Same — Same — Formal  defects  in  in- 

dictment or  affidavit. 

59.  Same — Same — ^"Fugitive  from  jus- 

tice. ' ' 

60, 61.  Same — Same — ^Verification. 

62.  Same — ^Mistake  as  to  pleading. 

63.  Return  by  kidnaping. 

64,65.  Same — Arrest  of  accused  on  bench- 
warrant. 

66.  Return  on  defective  extradition. 

67.  Same — Person  not  fugitive. 

68.  Same — Review  at  time  of  trial. 

69, 70.  Warrant  for  arrest  of  fugitive. 

71,72.  Same — No  form  for  warrant  of  ex- 
tradition is  prescribed  by  law. 

73.  Same — Affidavit  or  indictment  must 

be  recited. 

74.  Same — Affidavit  need  not  -be  set  out 

in  full. 

75.  Sam^^Authentication  of  affidavit. 

76,  77.  Same — Same — Crime  charged  need 
not  be  shown  to  be  crime  by  law 
of  demanding  state. 

78, 79.  Same — Fugitive  from  justice  suffi- 
ciently stated,  when. 

80.  Same — Second  warrant. 

III.  Pboceedinos  to  Determine  Yauditt* 

81.  Habeas    corpus — State    courts    have 

jurisdiction. 

82.  Jurisdiction — State  courts  have. 

83,  84.  Same — Federal  and  state  courts  have 
concurrent  jurisdiction. 

85-  88.  Questions  determining. 

89.  Same — Authenticity  of  affidavit. 

90-  93.  Same — Fugitive  from  justice. 

94.  Same — Same — ^Prima  facie  case. 

95.  Same  —  Same  —  Sufficiency    of    evi- 

dence of. 

96-98.  Same — Guilt  or  innocence  of  fugi- 
tive. 


99.  Same — Same — Information  as  prima 
facie  evidence. 

100,101.  Same — Identity  of  fugitive. 

102.  Same  —  Same  —  Admission    by    the 
fugitive. 

103- 105.  Same — Indictment — Sufficiency  of. 

106.  Refusal  of  officer  from  another  state 

to   produce  body   of  prisoner  on 
habeas  corpus. 

rv.  International  Extradition. 

107.  Absence  of  extradition  treaty. 

108.  Crime  not  extraditable  by  treaty. 

109.  Embezzlement  of  public  moneys  ex- 

traditable offense. 

110.  Perjury  extraditable  offense. 

111.  Warrant  of  arrest. 

112,113.  Sufficiency  of  evidence  of  guilt. 
1X4.  Trial  for  other  offenses. 

115.  Same — Crime    committed    after    re- 

turn of  prisoner. 

116.  Same — Same — ^Perjury. 

117.  Same — Rearrest  of  person. 

As  to  eztmditloii  of  tnglttvem  from  jiia« 
tice.  see  notes  32  Am.  Dec.  365;  57  Am.  Dec. 
889;  100  Am.  St.  Rep.  36;  63  C.  0.  A.  104; 
note,  1  L.  R.  A.  370;  notes  1  Am.  St.  Rep. 
179;  13  Am.  St.  Rep.  20;  16  K  ed.  (U.  S.) 
717;  36  U  ed.   (U.  S.)   934. 

I.     AUTHORITY    IN    GENERAL 

1.  AnthoritT  for  extradition. — Rigrht  of 
state  to  demand,  and  obllgration  of  state 
upon  which  demand  is  made  to  surrender, 
fug:itive  from  Justice  rests  exclusively  upon 
constitution  of  United  States  and  act  of 
ConerresB  of  1793. — People  ex  rel.  Lawrence 
V.  Brady.  56  N.  T.  182.  184.  186;  In  re  Doo 
Woon,  18  Fed.  898,  899. 

2.  And  mode  of  proceedingr  and  evidence 
necessary  to  support  such  demand  are  pre- 
scribed by  statute  of  United  States — In  re 
Doo  Woon,   18  Fed.   898.   899. 

S.  Same— 'Aet  of  lesHlatnro  relative  to 
arrest  and  surrender  of  fugritives  from  Jus- 
tice is  auxiliary  to  proceedingrs  under  con- 
stitution of  United  States  and  act  of 
Congrress. — Ex  parte  Rosenblat,  51  Cal.  285, 
287,  2  Am.  Cr.  Rep.  215.  See  Kurtz  v. 
State,  22  Fla.  36.  42,  1  Am.  SL  Rep.  173,  176. 

4.  Same— Comity. — Interstate  extradition 
is  re§^ulated  by  law.  No  such  power  can 
ever  be  exercised  by  chief  executive  of 
state  on  ground  of  comity. — Ex  parte  Mor- 
gran.  20  Fed.  298,  301. 

B.  Compares  Ex  parte  Rosen blat,  51  Cal. 
285,  2  Am.  Cr.  Rep.  215,  holdingr  act  of 
legrislature  in  relation  to  extradition  to  be 
based  on  comity. 

Aa  to  power  of  state  to  anrrender  toffltlve 
from  Justice,  see  note  10  Am.  Cr.  Rep.  307. 

5,  Same  »-  Power  of  sovemor  to  Issue 
warraat  of  arrest  of  fnirltlTes  depends 
upon    followlniBr    facts:      1.    That    prisoners 

'are  charged  in  some  state  or  territory  with 
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treason,  felony,  or  other  crime;  2.  That 
they  have  fled  from  justice;  3.  That  they 
are  found  in  this  state;  4.  That  executive 
authority  of  territory  from  which  they  have 
fled  has  demanded  their  delivery,  to  be  re- 
moved to  territory  for  Jurisdiction  of  crime. 
— ^Matter  of  Romaine,  23  Cal.  685,  692. 

7.  In  order  to  justify  warrant  for  arrest 
of  allegred  fugitive  from  justice,  it  must 
appear:  1.  That  person  demanded  is  sub- 
stantially chargred  with  crime  ag^ainst  the 
laws  of  state  from  whose  Justice  he  is 
allegred  to  have  fled,  by  an  indictment  or 
affidavit  certified  as  authentic  by  grovernor 
mailing:  demand;  and  2.  That  person  de- 
manded is  fugritive  from  Justice  of  state 
the  grovernor  of  which  makes  demand. — 
Roberts  v.  Reilly,  116  U.  S.  80,  29  I*,  ed. 
544,   6  Sup.  Ct.  Rep.   291. 

8.  Same— Sftme— An  condition  precedent 
to  iairalnv  of  srovernor**  nvnrrnnt,  it  is  only 
necessary  to  establish  two  propositions:  1. 
That  appellant  was  substantially  charged 
with  crime  against  laws  of  another  state; 
and  2.  That  he  was  fugitive  from  Justice 
of  that  state. — In  re  Strauss,  63  C.  C.  A.  99, 
101.  126  Fed  327.  See,  also,  Roberts  v. 
Reilly,  116  U.  S.  80,  29  L.  ed.  544.  6  Sup. 
Ct.  Rep.  291;  Hyatt  v.  New  York  ex  rel. 
Corkran.  188  U.  S.  691.  47  L.  ed.  667,  23 
Sup.  Ct.  Rep.  456. 

9.  Co^stitntlonalitT  of  the  provisions  re- 
lating to  surrender  of  fugitives  from  Jus- 
tice sustained,  but  without  pronouncing 
authoritative  opinion  on  said  point. — Ex 
parte  Cubreth,  49  Cal.  485,  486. 

10.  «Crlme>* — In   clanse   of  United    States 

• 

conMtltatlon,  embraces  every  act  forbidden 
and  made  punishable  by  law  of  state,  and 
right  of  State  to  demand  surrender  of  fugi- 
tive from  Justice  extends  to  all  cases  of 
violation  of  its  criminal  law.  Felonies,  mis- 
demeanors, offenses  under  statute  and  at 
common  law,  are  alike  within  constitu- 
tional provision. — People  ex  rel.  Lawrence 
V.  Brady,  56  N.  Y.  182,  184,  188.  See  Brown's 
Case,  112  Mass.  409,  17  Am.  Rep.  114;  Ex 
parte  Kentucky  v.  Dennison,  65  U.  S.  (24 
How.)    66,   16  L.   ed.   717. 

As  to  Jarl«dlctlon  of  conrts  to  determine 
validity  of  extradition  proeeedlnffa,  see  note 
57   Am.   Dec.   393;    1   L».   R.    A.    373. 

An  to  what  olTcnsea  are  extraditable,  see 

note   1   L.   R.   A.   870. 

11.  Same  —  Crimea  conntrncttvely  com- 
mitted in  atate. — Crimes  which  are  not  ac- 
tually, but  only  constructively,  committed 
within  Jurisdiction  of  demanding  state  do 
not  fall  within  class  of  cases  intended  to 
be  embraced  by  constitution  or  act  of  Con- 
gress.— In  re  Mohr,  73  Ala.  503.  512.  49  Am. 
Rep.    63. 

12.  Salne  — Falae  pretenaea  is  crime, 
within  provisions  of  constitution  of  United 
States  authorizing  extradition.  —  In  re 
Greenough.  31  Vt.  279,  286.  See.  also,  Mat- 
ter of  Clark,  9  Wend.  (N.  Y.)  212,  218;  In 
re  Adams,  7  Law  Rep.  386. 


13.  Same  —  Mlademeanor  punishable  by 
fine  not  exceeding  flve  thousand  dollars  is 
a  crime,  within  constitution  of  United 
States,  authorizing  extradition. — M9rton  v. 
Skinner,    48   Ind.    123. 

14.  So,  also,  is  misdemeanor  punishable 
by  fine  not  exceeding  flve  hundred  dollars 
and  imprisonment  not  exceeding  three 
years. — Ex  parte  Reggel,  114  U.  S.  642,  29 
Li.   ed.   250,   6  Sup.   Ct.  Rep.  1148. 

15.  ^Demand^^-In  conatttntional  provi- 
aion  relating  to  extradition  of  fugitives 
from  Justice,  implies  that  it  is  an  absolute 
right,  and  it  follows  that  there  must  be  a 
correlative  obligation  to  deliver  without 
any  reference  to  character  of  crime  charged 
or  to  policies  or  laws  of  state  to  which 
fugitive  has  fled. — Ex  parte  Kentucky  v. 
Dennison,  65  U.  S.  (24  How.)  66.  16  L..  ed. 
717. 

16.  Requisition  by  chief  executive  of  ter- 
ritory is  entitled  to  be  honored  by  executive 
of  another  state. — Ex  parte  Morgan,  20 
Fed.  298,  304. 

Aa  to  duty  or  obligation  to  aarrender 
fasitlve,  see  note   68   Am.  St.    Rep.   130. 

17.  Same  -^  MandamuH  ^vlll  not  He  to 
compel  governor  to  laane  ^varrant  on  requi- 
sition for  fugitive  from  Justice. — Ex  parte 
Kentucky  v.  Dennison,  65  U.  S.  (24  How.) 
66,  16  L.   ed.  717. 

Aa    to    refnaal    tf>    srant    extradition,    see 

note  68  A\n.  St.  Rep.  129. 

18.  Extradition  agent,  appointed  by  state 
in  which  fugitive  from  Justice  stands 
charged,  to  receive  such  fugitive  from  state 
in  which  he  is  arrested,  is  not  an  officer  of 
the  United  States,  so  as  not  to  be  SHbJect 
to  courts  of  such  state. — Robb  v.  Connolly, 
111  U.  S.  624.  28  L.  ed.  542.  4  Sup.  Ct.  Rep. 
544. 

19.  Fastttve  from  Juntlee— A^'liether  pria- 
oner  la. — Is  established  by  fact  that  he  was 
in  state  where  crime  was  committed  at 
such  time,  and  when  sought  to  be  subjected 
to  criminal  process  in  that  state  was  found 
in  another. — In  re  Keller,  36  Fed.  681,  687; 
In  re  Strauss,  126  Fed.  327,  63  C.  C.  A.  99, 
103. 

Aa  to  eacaped  priaoner  aa  fnarltlre  from 
Inattce,  see  brief  in  36  L.  R.  A.  486. 

Aa  to  wlio  are  ffnffitivea  from  Jnatiee,  see 

notes  57  Am.  Dec.  396;  1  L.  R.  A.  370;  28 
L.    R.   A,    289. 

20.  Same-^-Deciaiona  of  anpreme  court  of 
United  Statea  as  to  whether  or  not  prisoner 
is  fugitive  from  Justice  are  absolutely 
binding  upon  supreme  court  of  this  state. — 
In  re  Letcher,  145  Cal.  563.  564,  79  Pac.  65. 

21.  Same-^Indnclnfc,  by  fraud,  person  to 
come  Into  atate,  irhere  he  may  be  arreated, 

is  not  ground  for  dismissal  in  extradition 
proceedings. — Ex  parte  Brown,  28  Fed.  653, 
654. 

22.  Same  — Peraon  need  not  have  left 
atate  to  avoid  proaecntlon  anticipated  or 
begun;  but  simply  having  within  state  com- 
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znltted  that  which,  by  Its  laws,  constituted 
crime,  when  he  Is  sougrht  to  be  subjected  to 
Its  criminal  process  to  answer  for  his  of- 
fense, he  need  only  have  left  Its  jurisdiction 
and  be  found  within  territory  of  another. — 
Roberts  v.  Heilly,  116  U.  S.  80,  29  L.  ed.  544, 
6  Sup.  Ct.  Rep.  291;  Ex  parte  Brown,  28 
Fed.  653,  655;  In  re  White.  55  Fed.  54.  67. 
See  State  ex  rel.  Burner  v.  Richter,  37  Minn. 
436,    35  N.   W.   9. 

23.  Person  Is  fugrltlve  from  Justice  when, 
having  committed  crime  within  state,  he 
'vithdraws  himself  from  jurisdiction  of  Its 

)urts  without  waiting:  to  abide  conse- 
i^uences  of  such  act,  and  it  matters  not 
that  some  other  cause  than  desire  "to  flee" 
induced  such  withdrawal. — In  re  White,  55 
Fed.  54.  57. 

24.  Same-^Same— -One  wlio  soea  to  an- 
other state  to  answer  to  indictment  there 
is  nevertheless  fugrltlve  frofn  justice. — 
State  ex  rel.  Burner  v.  Richter,  87  Minn. 
436,  35  N.  W.   9. 


25.  Same— Same— Person  leavlns  state 
le^tlmate  bnalnesa,  after  commission  of 
crime,  is  nevertheless  fugrltlve  from  Jus- 
tice, and  hence  evidence  that  he  left  state 
on  such  business  was  properly  excluded  on 
hearing  on  habeas  corpus. — ^In  re  White.  55 
Fed.   54.  57. 


Same— Pemon  irho  ^ras  not  In  state 
at   time   crime   i/vmu   committed   can    not   be 

said  to  be  fugitive  from  justice. — Hyatt  v. 
New  York  ex  rel.  Corkran.  188  U.  S.  691, 
47  L.  ed.  657,  23  Sup.  Ct.  Rep.  456. 

27.  Same  —  Same  —  Subsequent  presence 
in  state  of  person  some  time  after  allegred 
commission  of  crime  did  not,  when,  he  left 
state,  render  him  fugrltlve  from  justice. — 
Hyatt  V.  New  York  ex  rel.  Corkran,  188 
U.  S.  691.  47  L.  ed.  657,  28  Sup.  Ct.  Rep.  456. 

As  to  necessity  of  presence  of  accused 
in  demanding  state,  see  note  47  L.  ed.  657; 
brief  In  60  L.  R.  A.  774. 

28w  Same — Person  never  in  Jurisdiction  of 
demandinir  state  since  commission  of  al- 
leged crime  can  not  be  said  to  be  fugitive 
from  justice  from  that  state. — In  re  Mohr, 
73  Ala.  503.  512,  49  Am.  Rep.  68;  Jones  v. 
Leonard,  50  Iowa  106,  32  Am.  Rep.  116.  See 
In  re  Ryan,  36  N.  Y.  Supp.  888,  890,  72  N.  Y. 
St.  Rep.  110. 

20.  Same<^Person  committing  crime  in 
state  not  Itts  own,  and  then  returning  to 
his  usual  home.  Is  fugitive  from  justice. — 
Hess  v.  Grimes,  5  Kan.  App.  763,  48  Pac. 
596;  Sx  parte  Romanes,  1  Utah  23,  26.  See 
Kingsbury's  Case,  106  Mass.  228,  227;  In  re 
Roberts.  24  Fed.  132.  184. 

30.  Material  fact  which  makes  her  fugi- 
tive is,  that  she  has  gone  beyond  jurisdic- 
tion of  state,  so  that  there  has  been  no 
reasonable  opportunity  to  prosecute  her 
after  facts  are  shown. — Kingsbury's  Case. 
106  Mass.    223,   227. 

31.  Same— Proaecntion  pending. — Person 
Is  not  fugitive  from  justice  unless  at  time 
of  his  arrest  there  be  pending  prosecution 


against  him  for  alleged  crime  in  state  hav- 
ing jurisdiction  of  offense. — Ex  parte 
White.  49  Cal.  433.  435,  1  Am.  Cr.  Rep.  169. 
See  State  v.  HuCTord,  28  Iowa  391;  Ex  parte 
Lorraine,  16  Nev.  63.  64;  Ex  parte  Morgan, 
20   Fed.   298. 

32.  Complaint  before  magistrate  for  ar- 
rest of  fugitive  from  Justice,  which  falls 
to  allege  that  charge  against  such  fugitive 
is  pending  In  some  court.  In  form  of  In- 
dictment, complaint,  or  other  accusation  in 
state  from  which  he  fled,  does  not  confer 
jurisdiction. — Smith  v.  State,  21  Neb.  552, 
32  N. 'W.  594;  Forbes  v.  Hicks,  27  Neb, 
111,  42  N.  W.   898. 

As  to  necessity  of  existence  of  charge 
against  fugitive,  see  note  57  Am.  Ded.  399. 

38.  Precedence— Arrest  under  process  in 
civil  case  must  yield  to  arrest  of  such  per- 
son* as  fugitive  from  justice  on  requisition 
from  another  state. — Ex  parte  Rosenblat. 
51  Cal.  285,  287,  2  Am.  Cr.  Rep.  215. 

34.  Same— Commission  of  crime  in  t^ro 
states. — ^Where  person  charged  with  com- 
mission of  offense  against  two  separate 
states  or  territories  is  apprehended  In  one 
of  them,  and  laws  of  such  state  or  territory 
have  been  put  in  force  against  him,  It  has 
exclusive  jurisdiction  of  prisoner  until  de- 
mands of  its  laws  are  satisfied,  but  such 
state,  by  honoring  extradition  from  the 
other  state,  waives  its  right  to  prosecute 
him  In  its  own  courts. — ^In  re  Hess,  5  Kan. 
App.  763.  sub  nom.  Hess  v.  Qrimes,  48  Pac. 
696. 

35.  Where,  after  Issuance  of  warrant  of 
extradition,  person  arrested  escapes,  and 
commits  crime  against  state  Issuing  such 
warrant.  Jurisdiction  of  such  state  over 
such  fugitive  takes  precedence  of  state 
from  which  he  originally  fled. — Ex  parte 
Hobbs,  32  Tex.  Cr.  Rep.  812,  40  Am.  St. 
Rep.  782,  22  S.  W.  1035.  See  Taylor  v. 
Taintor,  83  U.  S.  (16  Wall.)  366,  21  L.  ed. 
287. 

36.  Territory— Construed  to  give  gov- 
ernor right  to  Issue  warrant  for  arrest  of 
fugitives  from  justice  from  territory,  and 
their  surrender  to  agent  appointed  by  gov- 
ernor of  such  territory,  and  their  removal 
from  state  upon  proper  application  being 
made  to  him  therefor. — ^Matter  of  Romaine, 
23  Cal.   585.  591. 

37.  Though  constitutional  provision  does 
not  refer  to  fugitives  from  justice  of  any 
state  who  may  be  found  In  one  of  terri- 
tories, yet  act  of  Congress  has  equal  appli- 
cation   In    that   class    of   cases. — ^Matter    of 

'Reggel.  114  U.  S.  642,  29  L.  ed.  250,  5  Sup. 
Ct.   Rep.   1148. 

88.  Same— Alaska. — ^Under  act  of  Con- 
gress (30  Stats,  p.  1828,  chap.  429),  gov- 
ernor of  Alaska  is  authorized  to  demand 
fugitive  from  executive  of  any  state,  and 
hence  such  executive  ofilcer  Is  authorized 
to  honor  such  demand.-— GUUs  y.  Lieekley, 
38  Wash.   156,   80  Pac.  300. 

30.  Same— Cherokee  Nation  Is  not  state 
or    territory,    within    act    of    Congress    in 
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relation  to  extradition  of  fugitive  from 
justice. — Ex  parte  Moriran,  20  Fed.  298.  307. 

IL     EXTRADITION     PROCEEDINGS,     AND 
RIGHTS    OP    FUGITIVE. 

A»  to  demand  for  arreat  and  delivery  of 
fnarltlve,  see  note  1  L.  R.  A.  370. 

Aa  to   form   of  procedure   la  extradition, 

see  note  1  L.  R.  A.  370. 

Aa  to  reqnlaitea  and  anAclency  of  extra- 
dition papers,  see  notes  ^7  Am.  t)ec.  396; 
10  Am.  Cr.  Rep.  310;  28  L..  R.  A.   801. 

Aa  to  irhat  papers  are  neceaoair  Ok  extra- 
dition proceedlnsa,  see.  note  28  L.  R.  A.  801. 

40.  Arreat  before  leanance  of  requisition. 

— Person  may  be  arrested  on  complaint  and 
proper  evidence  of  his  having:  committed 
crime  In  one  state,  and  may  be  held  until 
authorities  of  such  state  can  be  communi- 
cated with. — Ex  parte  Romanes,  1  Utah  28, 
26. 

Aa  to  arrest  and  detention  of  fn^ttlve 
before  demand  made,  see  notes  57  Am.  Deo. 
399;   46  Am.  St.  Rep.  414;   26  L.  R.  A.   33. 

41.  Same  —  Discharge  of  prisoner  by 
maslatrate  after  arrest,  pending  issuance 
of  requisition,  does  not  affect  rigrht  of  grov- 
ernor  to  issue  warrant  of  arrest  on  receipt 
of  such  requisition. — In  re  Strauss,  126 
Fed.  327,  63  C.  C.  A.  99,  104. 

42.  Same.— Examination. — ^Intimated,  but 
not  decided,  that  person  arrested  as  fugi- 
tive from  Justice,  with  view  to  his  beingr 
surrendered  on  requisition  expected  to  ar- 
rive, is  entitled  to  his  discharge  if  not 
brought  to  examination  before  magistrate 
within  six  days. — Ex  parte  Rosenblat,  61 
Cal.    285,    287,    2    Am.    Cr.    Rep.    215. 

43.  Same  —  Failure  of  vrarrant  to  set 
fortb  commission  of  any  offense  entitled 
such  fugitive  to  his  discharge.  It  being 
indispensable  to  the  validity  of  proceed- 
ings under  statute  that  warrant  shall 
specify  offense  alleged  to  have  been  com- 
mitted by  accused,  and  charge  that  accused 
Is  fugitive  from  Justice  Is  insufficient. — Ex 
parte  Cubreth,  49  Cal.  435,  437. 

44.  Civil  process  against  fagltlre  from 
Justice,  who  has  been  brought  back  to 
state  from  which  he  fled  by  extradition 
proceedings,  can  not  be  served  until  rea- 
sonable time  and  opportunity  have  been 
given  him  after  his  discharge  to  return  to 
state  from  which  he  was  taken. — ^Moletor 
V.  Sinnen.  76  Wis.  308,  20  Am.  St.  Rep.  71, 
7  L.  R.  A.  817.  44  N.  W.  1099,  and  cases 
cited  in  opinion  and  brief. 

As  to  liability  of  fugitive  to  service  of 
civil  process  after  being  returned  by  extra- 
dition proceedings,  see  briefs  in  7  L.  R.  A. 
817;   21   L.   R.   A.   232. 

45.  Control  Reid  v.  Ham,  64  Minn.  305, 
40  Am.  St.  Rep.  333.  21  L.  R.  A.  232,  56 
N.  W.  35,  holding  that  one  who,  by  inter- 
state extradition  proceedings,  is  brought 
to  this  state  from  another  state  or  terri- 
tory is  not  exempt  from  civil  prosecution 
while  detained  here  under  such  proceedings. 


— See,  also,  Adrlance  v.  La  Grave,  59  N.  V. 
110,  17  Am.  Rep.  817;  Williams  v.  Bacon. 
10  Wend,  (N.  T.)  636. 

44k  Prosecution  for  other  crimes. — Fugi- 
tive from  Justice  who  has  been  extradited 
under  requisition  charging  him  with  com- 
mission of  one  crime  may  be  tried,  after 
his  return  to  state  extraditing  him,  for  any 
other  crime. — ^Lascelles  v.  Georgia,  148  U.  S. 
537,  538,  37  L.  ed.  549,  13  Sup.  CL  Rep.  687. 
See  Colo.  Williams  v.  Weber,  1  Colo.  App. 
191,  28  Pac.  21.  Iowa,  State  v.  Ross. 
21  Iowa  467;  State  v.  Kealy.  89  Iowa  94. 
56  N.  W.  288.  Neb.  Petry  v.  Leldigh.  47 
Neb.  126,  sub  nom.  In  re  Petry,  66  N.  W> 
308. 

47.  Such  trial  does  not  deprive  him  of 
any  rights,  privileges,  or  immunities  se- 
cured to  him  by  constitution  or  laws  of 
United  States. — Petry  ▼.  Leldigh,  47  Neb. 
126,  sub  nom.  In  re  Petry,  66  N.  W.   308. 

As  to  rigbt  to  try  fugitive  for  other  erlmo 
than    that    for   which   he    ^ras   surrendered, 

see  notes  57  Am.  Dec.  400;  41  Am.  St.  Rep. 
188;  notes  by  B.  A.  Rich,  14  L.  R.  A.  128: 
19  L.  R.  A.  206;  also  brief  in  57  U  R.  A.  295. 

48.  Same — Opportunity  to  return. — Rea- 
sonable opportunity  to  return  to  state  from 
which  he  fled  need  not  be  given  fugitive 
before  trial  for  another  crime. — State  v. 
Kealy,  89  Iowa  94,  56  N.  W.  283  (following 
dlgh,  47  Neb.  126,  sub  nom.  In  re  Petry,  6G 
State  V.  Ross,  21  Iowa  467);  Petry  v.  Lei- 
N.  W.  808. 

49.  Requisition  —  Afldavtt  l»efore  com- 
mitting magistrate  Is  suflleleat  to  authorize 
requisition.  It  need  not  be  by  indictment. 
— In  re  Strauss,  126  Fed.  327,  63  C.  C.  A. 
99,    101. 

BOb     8am»— -Authentleutlon   of  pleading. — 

Copy  of  indictment  or  affidavit  accompany- 
ing requisition  must  be  certifled  and  au- 
thenticated by  governor  making  demand. — 
Ex  parte  Spears,  88  Cal.  640,  641,  22  Am. 
St.  Rep.  341,  26  Pac.  608. 

61.  Same  —  Same  —  Sufficiency.  —  Requi- 
sition reciting  that  "Whereas  it  appears 
by  the  annexed  papers,  which  I  certify  to 
be  authentic,"  where,  among  papers  an- 
nexed, there  was  an  indictment  indorsed 
as  true  bill,  but  which  did  not  show 
whether  it  was  copy  or  not,  is  sufRfient 
authentication  of  indictment. — Ex  parte 
Dickson,  4  Ind.  Ter.  481,  69  S.  W.  943. 

52.  Certificate  in  requisition  that  affi- 
davit is  duly  authenticated  according  to 
laws  of  said  state,  sufficiently  certifled  gen- 
uineness of  such  affidavit. — ^Matter  of  Man- 
chester,  5  Cal.   237,   239. 

53.  Same — Copy  of  indictment  or  affidavit 
must  be  furnished  governor  before  warrant 
of  arrest  for  extradition  can  be  issued. — 
In  re  Doo  Woon,  18  Fed.  898,  899;  Ex  parte 
Spears,  88  Cal.  640,  641,  22  Am.  St.  Rep. 
841,  26  Pac.   608. 

64.  Same— Same— -Exactness  necessary  In 
Indictment  Is  not  required  in  affidavit  on 
Which  requisition  was  based,  where  It  sub- 
stantially charges  commission  of  ofTense. — 
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Matter  of  Manchester*  6  Cal.  237,  288.  See 
Hartman  t.  Avellne,  68  Ind.  344,  358,  30 
Am.  Rep.  217,  283;  Davis'  Case.  122  Mass. 
824,  880;  In  re  Strauss,  126  Fed.  827,  68 
C.    C.    A.    99,    102. 

56.  Where  complaint  which  Is  founda- 
tion of  requisition  was  grood,  not  only  in 
substance  but  also  in  form,  and  so  de- 
scribed crime  that  prisoner  could  not  be 
mistaken  in  regrard  to  accusation,  it  was 
sufficient. — ^In  re  Charleston,  84  Fed.  681, 
638. 

66.  But  where  affidavit  on  which  requisi- 
tion was  based  did  not  set  up  false  pre- 
tenses with  which  fugritive  was  accused,  he 
will  be  dischargred  on  habeas  corpus. — Peo- 
ple ex  rel.  Lawrence  v.  Brady,  66  N.  Y. 
182,  184,   188. 

67.  In  extradition  proceedingrs.  where 
papers  upon  which  grovernor  acted  in  issu- 
ing: his  warrant  are  before  court,  it  must 
appear  therefrom  that  prisoner  is  duly 
chargred  with  commission  of  crime  in  de- 
manding: state. — In  re  Ryan,  36  N.  Y.  Supp. 
888,   890,  72  N.  Y.  St.  Rep.  110. 

68.  Sa«ic-—4aiii«— 'Formal  defects  1b  1b- 
dIctmcBt  or  affldavlt  charging:  offense  do 
not  authorize  dischargre  of  prisoner.  Suf- 
ficiency of  charg:e  as  matter  of  technical 
pleading  is  to  be  tried  and  determined  in 
state  from  which  alleg:ed  fugitive  fled. — 
Ex  parte  Spears,  88  Cal.  640,  643,  22  Am. 
St.  Rep.  341,  26  Pac.  608.  See  Davis'  Case, 
122  Mass.  324.  829;  Ex  parte  Kentucky  v. 
Dennison,  66  U.  S.  (24  How.)  107,  16  L.  ed. 
717;  Ex  parte  Reggel,  114  U.  S.  642,  29  L. 
ed.    250,   6   Sup.   Ct.   Rep.  1148. 

60.  Same— 4ame— '^FnsltlTe  froB&  Joa- 
tlce"  is  sufficiently  alleged  in  affidavit  upon 
which  requisition  was  based  by  allegation 
that  prisoner  committed  crime  and  then 
secretly  fled. — Matter  of  Manchester,  6  Cal. 
237,  238. 

00.  Same  ^  Same — ^Vertflcation. — Affidavit 
charging  commission  of  crime,  which  is 
verified  by  affiant  by  saying  he  verily  be- 
lieves it  to  be  true,  is  sufficient. — In  re 
Keller,   36   Fed.    681,    687. 

61.  Affidavit  alleging  that  affiant  has 
reason  to  believe  and  does  believe  that 
prisoner  committed  certain  crime  is  not 
sufficient  as  foundation  for  requisition  for 
fugitive  from  Justice. — Ex  parte  Spears.  88 
Cal.  640,  642,  22  Am.  St.  Rep.  841,  26  Pac. 
608.  See  Swart  v.  Kimball,  43  Mich.  443, 
461,  6  N.  W.  636;  Ex  parte  Smith,  3  McL. 
C.  C.  121,  22  Fed.  Cas.  880. 

62.  Same  —  Mistake   as   to   plendlnff.    In 

requisition  reciting  that  it  is  founded  on 
copy  of  indictment  which  is  hereby  authen- 
ticated, when  in  fact  it  is  accompanied  by 
copy  of  information,  renders  requisition 
Insufficient  to  Justify  warrant  of  arrest. — 
Ex  parte  Hart.  63  Fed.  249,  11  C.  C.  A.  166, 
28  L.  R.  A.  801. 

68.  Retain  by  kidnaping.  —  Fugitive 
from  Justice,  when  returned  to  state  where 
he    committed    crime,    by    whatever    means 


he  may  have  been  returned,  can  not  plead 
as  answer  to  his  crime  manner  of  his 
return,  and  that  he  has  not  been  extra- 
dited according  to  and  under  law. — In  re 
Mahon,  34  Fed.  626,  628  (affirmed  in  Mahon 
V.  Justice,  127  U.  S.  700,  32  Ij.  ed.  283. 
8  Sup.  Ct.  Rep.  1204);  Cook  v.  Hart,  146 
U.  S.  183,  36  Li.  ed.  9^4,  18  Sup.  Ct.  Rep.  40; 
State  V.  Smith,  1  Bail,  L.  (S.  C.)  288,  19  Am. 
Dec.   679. 

As  to  effect  of  remoTai  froai  state  of 
refuse  by  kldnaplnv,  see  brief  In  67  L.  R. 
A.   296. 

As  to  rlsht  to  detain  foirltlve  s  removed 
tvlthont  extradltloB  proeeedlnss,  see  note, 
67   Am.   Dec.    400. 

•4.  Sam»— -Arreat  of  aeeused  on  benck- 
wnrrant,  after  he  had  been  brought  into 
state  from  another  without  extradition  pro- 
ceedings, does  not  deprive  him  of  his  liberty 
without  due  process  of  law. — ^In  re  Mahon, 
84  Fed.  626,  630. 

66.  Arrest  of  person  on  bench-warrant, 
after  he  had  been  returned  to  state  without 
extradition  proceedings,  does  not  deprive 
him  of  his  privileges  and  immunities  as 
citizen  of  United  States  under  fourteenth 
amendment  to  federal  constitution. — In  re 
Mahon.   34  Fed.  626,   630. 

66.  Return     on     defective    extmdttton. — 

That  extradition  proceedings  were  fatally 
defective  does  not  authorize  discharge  of 
prisoner  in  state  to  which  he  was  removed, 
where  he  is  held  under  capias  issued  on 
indictment  for  crime  for  which  he  was 
extradited. — Ex  parte  Barker,  87  Ala.  4.  13 
Am.  St.  Rep.  17,  6  So.  7. 

67.  Same  — Person  not  fnsltive. — Where 
person  arrested  on  warrant  of  extradition 
made  no  objection  to  his  removal  to  state 
issuing  requisition,  fact  that  he  was  not 
fugitive  from  Justice  will  not  be  considered 
by  courts  of  that  state,  nor  by  federal 
courts. — Cook  v.  Hart,  146  U.  S.  183,  36 
Li.  ed.  934,  13  Sup.  Ct.  Rep.  40. 

68.  Same  ^Review    at    time    of    trial. — 

When  governor  of  one  state  voluntarily 
surrenders  fugitive  from  Justice  of  another 
state,  to  answer  for  his  alleged  offense,  it 
is  not  proper  subject  of  Inquiry,  on  trial  of 
case,  to  examine  into  details  of  proceedings 
by  which  demand  was  made  by  one  state 
and  manner  in  which  it  was  responded  to 
by  another  one. — Cook  v.  Hart,  146  U.  S. 
183,  36  L.  ed.  934,  13  Sup.  Ct.  Rep.  40 
(quoting  Kerr  v.  Illinois,  119  U.  S.  436. 
30  L.  ed.   421,  7  Sup.  Ct.  Rep.  226). 

60.  l¥nrmnt  for  arrest  of  fugitive  from 
Justice  should  show  on  its  face  that  it  was 
issued  on  requisition  from  such  other  state, 
accompanied  by  an  indictment  found  or 
affidavit  made  charging  alleged  fugitive 
with  having  committed  crime. — Ex  parte 
Thornton,  9  Tex.  686.  See  Matter  of  Ro- 
malne,  23  Cal.  585,  592;  In  re  Doo  Woon,  18 
Fed.    898,    899. 

As  to  custody  of  prisoner  under  extradi- 
tion papers,  see  note,  46  L.  R.  A.  711. 
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A»  to  yfvmrrmnt  for  arrest  of  fnsitlTe,  see 

note,   1  Li.  R.   A.   371. 

70.  Warrant  of  arrest  Issued  by  grover- 
nor  on  requisition  is  sufficient,  when  it  con- 
tains general  recitation  of  requisition,  and 
states  that  he  is  satisfied  demand  is  con- 
formable to  law  and  ougrht  to  be  complied 
with.  It  is  not  necessary  that  grullt  of 
alleged  fugitive  shall  be  inquired  into. — 
Kingsbury's  case,  106  Mass.  223,  227. 

71.  Same— No  form  for  ^rarraat  of  ex- 
tradition ta  prescribed  by  law,  and  when  it 
shows  on  its  face  with  reasonable  certainty 
that  essential  prerequisites  to  its  issuance 
have  been  complied  with,  it  must  be  held 
prima  facie  valid. — Ex  parte  Stanley,  26 
Tex.  App.  372,  8  Am.  St.  Rep.  440,  8  S.  W. 
645. 

72.  Warrant  of  arrest  of  fugitive  from 
Justice,  issued  by  governor,  reciting  that  it 
has  been  represented  to  him  that  peti- 
tioner stands  charged  with  crime,  that  he 
has  fled  from  Justice,  and  has  taken  refuge 
in  state  of  California,  and  that  demand  has 
been  made  that  petitioner  be  arrested  and 
delivered  to  person  who  was  authorized  to 
receive  him,  and  said  representation  and 
demand  are  accompanied  by  complaint  and 
information,  affidavits,  and  warrant  of  ar- 
rest, whereby  said  petitioner  stands  charged 
with  such  crime,  and  with  having  fled  from 
said  state  and  taken  refuge  in  state  of 
California,  which  are  certified  to  by  gov- 
ernor as  authentic,  shows  sufficient  founda- 
tion for  warrant. — Ex  parte  Lewis,  79  Cal. 
95,  96,  21  Pac.  553. 

73.  Same  —  Affidavit  or  Indictment  wauut 
be  recited. — Affidavit  or  indictment  must  be 
recited  or  set  forth,  or  it  is  illegal  and 
void. — In  re  Doo  Woon,  18  Fed.  898,  899. 

74.  Same— Affidavit  need  not  be  set  out 
in  fall. — Affidavit  on  which  requisition  is 
based  need  not  be  set  out  in  full  in  war- 
rant of  extradition;  it  is  sufficient  If  it  re- 
cites affidavit. — Ex  parte  Stanley,  25  Tex. 
App.   372,  8  S.  W.   645,  and  cases  cited. 

75.  Same— Anthentlcatlon  of  affidavit   Is 

sufficient,  in  warrant  of  extradition,  stating 
that  demand  of  governor  for  fugitive  was 
accompanied  by  copy  of  said  affidavit  duly 
certified  as  authentic,  without  stating  that 
it  was  certified  as  authentic  by  governor  of 
state. — Ex  parte  Stanley.  25  Tex.  App.  372, 
8  S.  W.   645. 


76.  Same  ^  Same -»  Crime  charged  need 
not  be  shown  to  be  a  crime  by  law  of 
demandlniT  state. — Ex  parte  Stanley,  25  Tex. 
App.   372,   8  S.  W.   645. 

77.  Statement  of  crime  committed,  in 
warrant  of  extradition,  is  sufficient,  if  it 
shows  that  defendant  was  charged  with 
crime  against  law  of  state,  and  it  is  not 
necessary  that  statement  shall  be  sufficient 
In  indictment  to  put  prisoner  upon  trial  In 
state  from  which  he  fled. — ^Brown's  Case, 
112  Mass.   409,  17  Am.  Rep.   114. 

78.  Same— Fniritlve  from  Jastlee  Is  suffi- 
ciently   stated    in    warrant    of    extradition, 


which  clearly  shows  that  accused  was  fugi- 
tive from  Justice  from  another  state  to 
state  of  refuge,  without  direct  statement  in 
warrant  that  he  fled  from  state  where 
crime  was  committed  to  state  where  ar- 
rested.— Ex  parte  Stanley,  25  Tex.  App.  372, 
8  S.  W.  645. 

79.  But  where  failure  of  warrant  to 
state  that  such  persons  have  fled  from  Jus- 
tice, or  that  they  are  found  in  this  state, 
is  supplied  by  return  to  writ  of  habeas 
corpus,  application  for  discharge  will  be 
denied.— Matter  of  Romaine,  23  Cal.  585, 
592.  See  State  v.  Richardson,  34  Minn.  115, 
116,   24  N.   W.  364. 

80.  Same  — Second  warrant. — Escape  of 
fugitive  from  Justice  within  or  without 
state  in  which  he  is  arrested  does  not  ren- 
der it  necessary  that  new  requisition  shall 
be  issued  before  second  warrant  of  extradi- 
tion may  be  issued. — Ex  parte  Hobbs,  32 
Tex.  Cr.  App.  812,  40  Am.  St.  Rep.  782,  22 
S.  W.  1035. 

III.    PROCEEDINOS    TO    DETERMINE 

VALIDITY. 

As  to  review  of  proceedings  In  extradi- 
tion on  habeaa  corpus*  see,  ante,  8§  1473  et 
seq.  and  notes. 

81.  Habeas  corpus— State  courts  have 
JnHsdlctloa  to  interfere  by  writ  of  habeas 
corpus  and  examine  grounds  on  which  an 
executive  warrant  for  apprehension  of  al- 
leged fugitive  from  Justice  from  another 
state  is  issued,  and  in  case  papers  are  de- 
fective and  insufficient  to  discharge  pris- 
oner.— People  ex  rel.  Lawrence  v.  Brady, 
56  N.  Y.  182;  Hyatt  v.  New  York  ex  rel. 
Corkran,  188  U.  S.  691,  710,  47  L.  ed.  667, 
661,  23  Sup.  Ct.  Rep.  456. 

82.  JnrlsdleHon^.State  courts  have  Juris- 
diction to  determine  validity  of  Interstate 
extradition  proceedings  by  habeas  corpus. 
— Matter  of  Manchester,  5  Cal.  237,  238. 
See  Ala.  In  re  Mohr,  73  Ala.  503,  49  Am. 
Rep.  63.  Iowa.  Jones  v.  Leonard,  50  Iowa 
3  06,  32  Am.  Rep.  116.  Fed.  In  re  Cook,  49 
Fed.  838,  889. 


85.  Same— Federal  and  state  courts  have 
concurrent  Jurisdiction  in  habeas  corpus  to 
determine  validity  of  extradition  proceed- 
ings.— ^Roberts  v.  Rellly,  116  U.  S.  80.  29 
L.  ed.  544,  6  Sup.  Ct.  Rep.  291.  See  Robb  v. 
Connolly,  111  U.  S.  624,  28  L.  ed  542, 
4  Sup.  Ct.  Rep.  544;  In  re  Roberts,  24  Fed. 
132,  138;  Ex  parte  Brown,  28  Fed.  653,  654. 

84.  But  Judgments  of  state  courts  do  not 
conclude  courts  of  United  States  on  this 
federal  question,  though  they  are  entitled 
to  great  weight  and  are  strongly  advisory. 
—In  re  Roberts,  24  Fed.  132,  133. 

86.  %ueatlona  determined.  —  In  habeas 
corpus  to  determine  validity  of  extradition 
proceedings,  court,  having  before  It  papers 
on  which  governor's  warrant  issued,  will 
decide  upon  their  sufficiency. — State  ex  rel. 
O'Malley  v.  O'Connor,  38  Minn.  24S.  86 
N.  W.   462. 
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86.  Where  it  appears  that  there  was 
valid  indictment  against  fugritiye  from  Jus- 
tice, and  warrant  of  arrest  recites  that  it 
was  certified  as  authentic  by  grovernor  of 
demandinff  state,  in  absence  of  evidence  to 
contrary,  prisoner  will  be  returned  to  de- 
manding state. — ^Hibler  v.  State,  43  Tex.  197. 

87.  Where  return  to  writ  of  habeas 
corpus  showed  that  the  petitioners  had 
been  arrested  on  warrant  from  recorder  of 
San  Francisco,  issued  on  information  on 
oath  charging  that  such  petitioners  had 
fled  from  Justice,  and  that  indictment  for 
grand  larceny  had  been  found  against  them, 
and  that  governor's  warrant  had  been  is- 
sued, reciting  that  it  had  been  represented 
to  governor  that  petitioners  were  in  cus- 
tody, charged  with  embezzlement  and  grand 
larceny,  and  that  the  governor  of  New 
York  bad  required  petitioners  to  be  appre- 
hended and  delivered  to  certain  parties, 
who  were  authorized  to  receive  and  convey 
them  to  New  York  to  be  dealt  with  accord- 
ing to  law,  and  commanding  sherifit  to 
deliver  petitioners  to  such  persons,  such 
persons  were  remanded  to  custody  of  offi- 
cers.—Ex  parte  Watson,  %  CaL  69. 

88.  Warrant  of  arrest  of  fugitive  from 
Justice,  containing  recital  of  facts  neces- 
sary to  confer  authority,  is  prima  facie 
sufficient  Justification  for  holding  prisoner, 
without  producing  papers  or  evidence  upon 
which  governor  acted. — ^People  ex  rel.  Dra- 
per V.  Pinkerton,  77  N.  Y.  245;  Gillis  v. 
Leekley,  88  Wash.  156,  80  Pac.  800. 

As  to  wluit  may  be  reviewed  on  habea* 
corpiM  Im  extradition  proeeedlngs,  see  note, 
68  Am.  St.  Rep.  128;  brief  in  55  Im  R.  A.  325. 

8».     Same— Antbentlelty    of    affidavit    on 

which  requisition  was  issued  is  to  be  de- 
termined solely  by  governor  who  issues  it, 
and  is  not  subject  to  inquiry  on  habeas 
corpus. — ^Matter  of  Manchester,  5  Cal.  237, 
238.  See  Kurtz  v.  State,  22  Fla.  86,  44, 
1  Am.  St.  Rep.   177. 

90.  Same— Fugitive  from  Instlce. — ^Deci- 
sion of  governor  in  issuing  warrant  of  ex- 
tradition, that  person  is  fugitive  from  Jus- 
tice, is  not  conclusive. — Jones  v.  Leonard, 
50  Iowa  106,  32  Am.  Rep.  116.  See  In  re 
Mohr,  73  Ala.  603,  612,  49  Am.  Rep.  63. 

91.  In  extradition  proceedings,  it  must 
appear  on  face  of  papers  that  prisoner  was 
in  demanding  state  at  time  when  offense 
charged  against  him  was  committed. — In  re 
Ryan,  36  N.  Y.  Supp.  888,  890,  72  N.  Y.  St 
Rep.  110. 

92.  Accused  Is  entitled  to  insist  on 
proof  that  he  was  within  demanding  state 
at  time  he  is  alleged  to  have  committed 
crime  charged,  and  subsequently  withdrew 
from  her  Jurisdiction  so  that  he  could  not 
be  reached  by  her  criminal  process. — Ex 
parte  Reggel,  114  U.  S.  642,  29  Im  ed.  250. 
6  Sup.  Ct.  Rep.  1148. 

93.  It  is  open  to  him  to  show,  by  admis- 
sions, or  by  other  conclusive  evidence,  that 
charge   on   which   extradition   is   demanded 


assumes  absence  of  accused  from  state  at 
time  crime  was,  if  ever,  committed. — Hyatt 
V.  New  York  ex  rel.  Corkran,  188  U.  S.  691, 
47  L.  ed.  657,  23  Sup.  Ct.  Rep.  456. 


S4.  Same— Same— Prima  facie  case  that 
accused  is  fugitive  from  Justice  is  raised 
by  issuance  of  warrant  by  governor. — Ex 
parte  Brown,  28  Fed.  663,  654;  In  re  Keller, 
36  Fed.  681,  687.  See  Olllis  v.  Leekley,  88 
Wash.  166,  80  Pac.  800;  Ex  parte  Reggel, 
114  U.  S.  642,  29  L.  ed.  260,  6  Sup.  Ct. 
Rep.  1148;  Roberts  v.  Reilly,  116  U.  S.  80, 
95,  29  L.  ed.  544,  6  Sup.  Ct.  Rep.  291;  Hyatt 
V.  New  York  ex  rel.  Corkran,  188  U.  S.  691, 
47  L.  ed.  657,  23  Sup.  Ct.  Rep.  456. 

96.     Same— Same— Sufficiency  of  evideBce 

of. — ^Where  it  appeared  by  statement  of 
person  arrested  as  fugitive  from  Justice 
that  he  resided  in  demanding  state  up  to 
and  subsequent  to  time  of  alleged  commis- 
sion of  crime,  and  then  removed  to  another 
territory,  evidence  is  sufficient  to  show  that 
he  is  fugitive  from  Justice. — Ex  parte  Dick- 
son, 4  Ind.  Ter.  481,  69  S.  W.  948. 

86.     Same— Guilt  or  iBiioeeiice  of  fugitive 

will  not  be  determined  in  extradition  pro- 
ceedings.— In  re  Roberts,  24  Fed.  182,  134. 


As  to  determlnatloii  of  gvllt  or  InnoceBce 
of  fugitives  from  Justice,  see  note,  57  Am. 
Dec.  396. 

97.  Evidence  taken  before  committing 
magistrate  will  not  be  reviewed  for  pur- 
pose of  determining  whether  it  sustains 
charge  of  crime  alleged  in  information,  or 
whether  it  supports  finding  of  examining 
court  that  there  was  probable  cause  to  be- 
lieve party  had  committed  crime  with  which 
he  is  charged. — In  re  Van  Sciever,  42  Neb. 
772,  47  Am.  St.  Rep.  780,  60  N.  W.  1037. 

98.  Courts  will  not  go  beyond  indict- 
ment or  affidavit,  if  regular  in  form,  and 
specifically  charges  commission  of  offense 
within  Jurisdiction  of  demanding  state  to 
try  question  whether  crime  was  committed. 
— In  re  White,  65  Fed.  64,  58. 


—  Saflic  —  Inf ormatloii  will  bo 
regarded  a»  prima  fade  evidence  that  act 
charged  therein  is  crime,  and  is  so  regarded 
in  state  where  act  was  done. — ^In  re  Van 
Sciever,  42  Neb.  772,  47  Am.  St.  Rep.  730,  60 
N.  W.  1037. 

100.  Same  —  Identity  of  fugitive  from 
Justice  may  always  be  investigated. — In  re 
White,  66  Fed.   64.   68. 

101.  Identity  of  prisoner  as  person 
against  whom  charge  is  made,  and  for 
whose  arrest  warrant  of  governor  has 
been  Issued,  must  be  established,  and  this 
is  substantially  only  question  of  fact  open 
to  challenge  of  prisoner. — In  re  Ryan,  36 
N.  Y.  Supp.  888,   890,  72  N.  Y.  St.  Rep.  110. 


102.  Same— Same — ^Admission  by  tke  fu- 
gitive* when  brought  before  commissioner, 
that  he  is  person  named  In  complaint,  and 
that  he  executed  forged  note  therein  de- 
scribed, sufficiently  establishes  his  Identity. 
— ^In  re  Charleston,  84  Fed.  631,  638. 
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108.     Same  —  Indlctaieiit  —  SnflleleiieT    of* 

will  iDe  remitted,  to  be  tried  and  determined 
by  courts  of  state  in  which  it  was  found.— 
In  re  Roberts,  24  Fed.  182,  134.  See  In  re 
Greenougrh,  31  Vt.  279,  286. 

104.  Whether  indictment  on  which  requi- 
sition is  based  conforms  to  technical  rules 
of  pleading:  will  not  be  considered  in  extra- 
dition proceedinfiTS,  so  loner  as  it  chargres 
crime  substantially  as  required  by  law  of 
state  where  crime  was  committed.  —  Ex 
parte  Resr^el,  114  U.  S.  642,  29  L.  ed. 
25J},  5  Sup.  Ct  Rep.  1148.  See  Ex  parte 
Spears,  88  Cal.  640,  648,  22  Am.  St.  Rep. 
341,  26  Pac.  608;  State  ex  rel.  O'Malley  ▼. 
O'Connor,  38  Minn.  243,  86  N.  W  462;  In  re 
Greenough,  81  Vt.  279,  286. 

105.  Thus  where  indictment  shows  lar- 
ceny committed,  court  will  not  consider 
whether  property  is  described  with  particu- 
larity required  in  criminal  pleadinsr- — State 
«x  rel.  O'Malley  v.  O'Connor,  88  Minn.  243, 
86  N.  W.   462. 

106.  RefnMil  of  olllcer  from  another 
•tate  to  produce  body  of  aveh  prisoner  on 
habeas  corpus  proceedings,  to  determine 
whether  his  arrest  and  detention  are  iUegral 
or  not,  constitutes  a  contempt  of  court, 
whether  he  holds  such  prisoner  under  au- 
thority of  laws  of  this  state  or  those  of 
Congress,  it  not  being  duty  of  court  to 
issue  writ,  nor  ofbUged  to  accept  as  true 
return  of  such  officer  stating  that  he  held 
prisoner  by  virtue  of  laws  of  Congress. — ^In 
re  Robb,  64  Cal.  431,  483,  1  Pac.  881. 

IV.     INTERNATIONAL.    EXTRADITION. 

107.  Absence  of  extradition  treaty. — ^De- 
livery of  defendant  as  fugitive  from  Jus- 
tice, by  foreign  nation,  on  demand  of 
governor  of  stat^,  in  absence  of  any  extra- 
dition treaty,  while  perhaps  in  violation  of 
law,  does  not  entitle  such  person  to  dis- 
charge from  court  having  Jurisdiction  of 
offense.  Jurisdiction  of  court  not  being  im- 
paired by  manner  in  which  accused  is 
brought  before  it. — People  v.  Pratt,  78  Cal. 
345.  349,  20  Pac.  731. 

As  to  distinction  between  extradition  and 
rendition,  see  note,  9  Am.  Cr.  Rep.  310. 

As  to  International  extradition,  see  note, 
41  Am.  St.  Rep.  187;  2  Am.  Cr.  Rep.  212;  by 
Robert  Desty,  1  L>.  R.  A.  871. 

108.  Crime  not  extraditable  by  treaty. — 

Surrender,  on  requisition  for  prisoner 
charged  with  an  offense  not  made  extra- 
ditable by  treaty,  is  within  discretion  of 
nation  delivering  such  person,  and  hence 
does  not  entitle  such  prisoner  to  his  dis- 
charge.— Ex  parte  Foss,  102  Cal.  347,  360, 
41  Am.  St.  Rep.  182,  9  Am.  Cr.  Rep.  303,  25 
L.  R.  A.  593,  36  Pac.  669. 

As  to  trial  for  crime  not  mentioned  in 
treaty,  see  note,  9  Am.  Cr.  Rep.  309. 

100.  EmbcBslement  of  public  moneys  Is 
extraditable  offense,  under  treatj'  with 
Mexico  of  Dec.  11,  1861. — People  v.  Gray,  66 
Cal.  271,  274,   5  Pac.  240. 
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110.  Perjury      is      extraditable      oireniic* 

under  treaty  between  United  States  and 
Canada,  and  within  extradition  act  of  1886. 
— Collins  Extradition  Case  (Sup.  Ct.  Brit. 
Col.),  Supp.  to  30  Cal.  Dec.  No.  1636. 

111.  IVarrant  of  arrest,  though  isi'ucd  by 
an  extradition  commissioner,  who  was  judi- 
cial officer  of  limited  Jurisdiction,  need  not 
show  on  its  face  that  such  officer  had 
Jurisdiction, — technical  rules  of  precision 
required  in  indictments  in  criminal  prose- 
cutions not  being  required  in  such  proceed- 
ings,— it  being  rule  that  extradition  treri- 
ties  shall  be  interpreted  with  view  to  fulfil 
obligations  to  other  powers  without  sacri- 
ficing local  or  constitutional  right  of  ac- 
cused.— Collins  Extradition  Case  (Sup.  Ct. 
Brit.  Col.),  Supp.   to  30  Cal.  Dec.  No.   1636. 

112.  SuHlclency  of'  evidence  of  gvllt  of 
accuaed  is  proper  subject  of  investigation. 
— Collins  Extradition  Case  (Sup.  Ct.  Brit. 
Col.),  Supp.  to  80  Cal.  Dec.  No.  1636. 

118.  Under  extradition  treaty  with 
Canada,  and  laws  of  Canada  providing  that 
extradition  shall  be  had  only  upon  such 
evidence  of  criminality  as,  according  to 
laws  of  place  where  fugitive  is  found, 
would  Justify  his  apprehension  and  commit- 
ment for  trial  if  crime  had  there  been 
committed,  it  is  not  necessary,  in  extradi- 
tion for  perjury,  that  proceedings  in  which 
perjury  was  committed  shall  be  analogous 
to  similar  proceedings  in  country  of  refuge* 
but  it  is  sufficient  to  take  definition  of 
crime  in  accordance  with  laws  of  such 
country  and  apply  it  to  acts  of  accused  in 
circumstances  in  which  they  took  place, 
and  if  definitions  apply  within  statutory 
and  treaty  requisites  it  will  be  held  to 
have  been  complied  with.  Thus  fact  that 
exact  form  of  oath,  according  to  law  of 
Canada,  was  not  observed  is  immaterial,  if 
oath  was  valid  where  taken,  so  long  as  real 
essence  of  law  is  preserved. — Collins  Extra- 
dition Case  (Sup.  Ct.  Brit.  Col.),  Supp.  to 
30  Cal.  Dec.  No.  1636. 

114.  Trial  for  otker  offenses. — Fugitive 
from  Justice  who  has  been  returned  by 
extradition  may  be  tried  only  for  an  offense 
that  is  extraditable,  and  only  for  offense 
for  which  he  was  extradited. — People  v. 
Gray,  66  Cal.  271,  274,  5  Pac.  240. 

As  to  effect  on  prisoner's  right  of  neccs* 
sity  of  amcadment  of  charge  on  which  he 
was   extradited   from    another   country,    see 

note,  25  L.  R.  A.  593. 

As  to  right  to  try  fugitive  for  other 
offenses    not    of    international    extradltioa^ 

see  note,  10  Am.  St.  Rep.  207. 

lis.  Same  — Crime  committed  after  re- 
turn of  prisoner — ^Under  treaty  between 
United  States  and  Great  Britain,  July  12. 
1889,  providing  that  no  person  surrendered 
by  or  to  either  country  shall  be  tried  for 
any  offense  committed  prior  to  his  extradi- 
tion other  than  offense  for  which  he  was 
surrendered,  and  that  no  warrant  will  be 
issued  by  Canadian  authorities  to  any  state 
or  county  In  which  person  may  be  tried 
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after  extradition  for  any  other  offense  than 
that  for  which  he  was  extradited,  unless 
assurance  is  first  given  that  he  will  not  be 
so  tried,  one  extradited  from  Canada  is  not 
immune  from  trial  for  another  offense  com- 
mitted after  his  extradition,  and  before 
eriven  opportunity  to  return  to  Canada, 
even  though  Canadian  officials  might  have 
refused  to  surrender  him  without  receiving 
assurance  referred  to;  by  surrendering  him 
without  such  assurance,  rights  of  United 
States  and  state  of  California  were  limited 
by  treaty,  and  he  may  be  tried  for  such 
offense  committed  after  such  extradition. — 
E3x  parte  Collins,  151  Cal.  340,  129  Am.  St. 
Rep.  122.  90  Pac.  827,  831. 

116w  Same-— Same— Perjury.  —  Where  pe- 
titioner is  extradited  from  Canada  upon 
charge    of    perjury    alleged    to    have    been 


committed  in  California,  pri<Jr  to  such  ex- 
tradition, and  during  trial  of  said  cause 
commits  another  perjury  while  on  tlie 
stand  in  his  own  behalf,  he  may  be  in- 
dicted and  tried  for  such  latter  perjury, 
even  though  such  latter  offense  may  be 
crime  for  which  he  was  not  extradited. — 
Ex  parte  Collins,  151  Cal.  340,  129  Am.  St. 
Rep.  122,  90  Pac.   827,  831. 

117.     Same— Rearrest  of  periMn   who    ha? 

been  discharged  from  custody  and  indict- 
ment dismissed  on  ground  that  offense  with 
which  he  was  charged  was  not  extraditable 
was  not  erroneous,  where  offense  was  iden- 
tical offense  for  which  he  was  extradited. 
— Ex  parte  Foss,  102  Cal.  347,  360,  41  Am. 
St.  Rep.  182,  9  Am.  Cr.  Rep.  303,  26  L.  R.  A. 
593,  36  Pac.  669. 


§  1649.    MAGISTRATE  TO  ISSUE  WASRANT.    A  magistrate  may  issue 

a  warrant  for  the  apprehension  of  a  person  so  charged,  who  flees  from  justice 

and  is  found  in  this  state. 

History:     Enacted  February  14,  1872,  re-enactment  of  S  666  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  286. 


1.  Con«tr«ed  not  to  authorize  arrest  of 
person  on  affidavit  or  information,  charg:- 
ing:  him  with  commission  of  crime  in  an- 
other state,  where  no  prosecution  has  been 
commenced  there;  statute  contemplatingr 
case  where  prosecution  is  pending:  in  an- 
other state,  and  fugitive  is  found  In  this 
state,   and   may    escape   punishment   unless 


he  shall  be  detained  until  sufficient  time 
shall  have  elapsed  to  procure  and  forward 
requisition  for  his  surrender. — ^Ex  parte 
White,  49  Cal.  43S.  434,  1  Am.  Cr.  Rep.  l€Jf. 
See  Ex  parte  Cubreth,  49  Cal.  485,  437. 

As   to   extraditioa  la   gentml,   see,    ante, 
9  1648  and  note. 


§1660.  PBOOEEDINOS  FOB  THE  ARREST  AND  OOMBIITBIENT  OF 
THE' PERSON  OHAROED.  The  proceedings  for  the  arrest  and  commitment 
of  a  person  charged  are,  in  all  respects,  similar  to  those  provided  in  this  code 
for  the  arrest  and  commitment  of  a  person  charged  with  a  public  oflfense  com- 
mitted in  this  state,  except  that  an  exemplified  copy  of  an  indictment  found,  or 
other  judicial  proceedings  had  against  him  in  the  state  in  which  he  is  charged 
to  have  committed  the  offense,  may  be  received  as  evidence  before  the 
magistrate. 

History:    Enacted  February  14,  1872,  re-enactment  of  §  667  Criminal 
Practice  Act  1861,  Stats.  1851,  p.  286. 

AEREST  OF  FUGITIVE. 

1.  Cited  as  tending  to  support  holding. 

2.  Legislature  has  power  to  afiSx  conditions  to 

preliminary  arrest  and  examination. 


Am   to   extradltloii   la   general,   see,   ante, 
9  1548  and  note. 

1.     Cited    as    tendlasr    to    support   holding 

that   section    1549,  ante,   does   not   apply   in 


case  no  prosecution  has  been  instituted 
against  fugritlve  in  state  from  which  he 
fled. — Ex  parte  White,  49  Cal.  433,  435. 
1  Am.  Cr.  Rep.  169. 

a.  Lesialature  haa  power  to  affix  a» 
many  coadltlona  aa  to  mode  In  'vrhleh  pre- 
liminary arrest  and  examination  shall  be 
conducted,  as  it  deems  proper. — Ex  parte 
Rosenblat,  51  Cal.  285,  287,  %  Am.  Cr. 
Rep.  215. 


§  1551.  WHEN  AND  FOR  WHAT  TIME  TO  BE  COMMITTED.  If,  from 
the  examination,  it  appear  that  the  accused  has  committed  the  crime  alleged, 
the  magistrate,  by  warrant  reciting  the  accusation,  must  commit  him  to  the 
proper  custody  in  his  county,  for  such  time,  to  be  specified  in  the  wanaiit, 
as  the  magistrate  may  deem  reasonable,  to  enable  the  arrest  of  the  fugitive 
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under  the  warrant  of  the  executive  of  this  state,  on  the  requisition  of  the 

executive  authority  of  the  state  in  which  he  committed  the  offense,  unless  he 

gives  bail  as  provided  in  the  next  section,  or  until  he  is  legally  discharged. 

History:  Enacted  February  14,  1S72,  founded  upon  §  668  Criminal 
Practice  Act  1851,  Stats.  1851,  pp.  286,  287. 

§  1552.     HIS  ADMISSION  TO  BAIL.    The  magistrate  may  admit  the  person 

arrested  to  bail  by  an  undertaking  with  sufficient  securities,  and  in  such  sum  as 

he  deems  proper,  for  his  appearance  before  him  at  a  time  specified  in  the 

undertaking,  and  for  his  surrender  to  arrest  upon  the  warrant  of  the  governor 

of  this  state. 

History:  HSnacted  February  14,  1872,  re-enactment  of  8  669  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  287. 

§  1553.    MAGISTRATE  MUST  NOTIFY  DISTRICT  ATTORNEY  OF  THE 

.ARREST.  Immediately  upon  the  arrest  of  the  person  charged,  the  magistrate 

must  give  notice  thereof  to  the  district  attorney  of  the  county. 

History:  Ehiacted  February  14,  1872,  substantial  re-enactment  oC 
§  670  Criminal  Practice  Act  1861,  Stats.  1851,  p.  287. 

§1554.    DUTY  OF  THE  DISTRICT  ATTORNEY.     The  district  attorney 

must  immediately  thereafter  give  notice  to  the  executive  authority  of  the 

state,  or  to  the  prosecuting  attorney  or  presiding  judge  of  the  court  of  the 

city  or  county  within  the  state  having  jurisdiction  of  the  offense,  to  the  end 

that  a  demand  may  be  made  for  the  arrest  and  surrender  of  the  person 

charged. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  671  Criminal 
PracUce  Act  1851,  Stats.  1851,  p.  287. 

§  1555.    PERSON  ARRESTED,  WHEN  TO  BE  DISCHARGED.  The  person 

arrested  must  be  discharged  from  custody  or  bail,  unless,  before  the  expiration 

of  the  time  designated  in  the  warrant  or  undertaking,  he  is  arrested  under 

the  warrant  of  the  governor  of  this  state. 

History:  Enacted  February  14,  1872,  re^nactment  of  §  672  Criminal 
Practice  Act  1851,  Stots.  1851,  p.  287. 

§  1556.    MAGISTRATE  TO  RETURN  HIS  PROCEEDINGS  TO  SUPERIOR 

COURT.    The  magistrate  must  return  his  proceedings  to  the  superior  court 

of  the  county,  which  must  thereupon  inquire  into  the  cause  of  the  arrest  and 

detention  of  the  person  charged,  and  if  he  is  in  custody,  or  the  time  of  his 

arrest  has  not  elapsed,  it  may  discharge  him  from  detention,  or  may  order 

his  undertaking  of  bail  to  be  canceled,  or  may  continue  his  detention  for  a 

longer  time,  or  readmit  him  to  bail,  to  appear  and  surrender  himself  within 

a  time  specified  in  the  undertaking. 

History:  Enacted  February  14,  1872,  substantial  re-enactment  of 
S  673  Criminal  Practice  Act  1851,  Stats.  1851,  p.  287;  amended  April  12, 
1880,  Code  Amdts.  1880  (Pen.  C.  pt.),  p.  35. 

§  1557.  FUGITIVES  FROM  THIS  STATE.  AOOOUNTS  FOB  BETUBN- 
INO  FUGITIVES.  When  the  governor  of  this  state,  in  the  exercise  of  the 
authority  conferred  by  section  two,  article  four  of  the  Constitution  of  the 
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United  States,  or  by  the  laws  of  this  state,  demands  from  the  executive  authority 

of  any  state  of  the  United  States,  or  of  any  foreign  government,  the  surrender 

to  the  authorities  of  this  state  of  a  fugitive  from  justice,  who  has  been  found 

and  arrested  in  such  state  or  foreign  government,  the  accounts  of  the  person 

employed  to  bring  back  such  fugitive  must  be  audited  by  the  board  of  control 

and  paid  out  of  the  state  treasury ;  provided,  however,  that  the  state  shall  not 

pay  the  expenses  of  any  such  person  so  employed  where  the  fugitive  returned 

is  not  placed  on  trial,  but  such  expense  shall  be  a  charge  upon  the  county 

asking  the  requisition. 

History:  Enacted  February  14,  1872,  substantial  re-enactment  of 
S  674  Criminal  Practice  Act  1S51,  Stats.  1851,  p.  287;  amended  May  19, 
1913,  Stats,  and  Amdts.  1913,  p.  244.    In  effect  August  10,  1913. 

1.     Expense  of  retamlnv   fnsltlve*   from  not  be  brought  back  for  trial  In  this  state, 

Justice — ^Eaeape  after  arrest  In  sinter  state.  the  above  section,  as  amended  in  1913,  ap- 

— An   agent  employed  under  requisition   to  plying    to    those    cases    only    In    which    the 

bring   back   from  another  state   a  fugitive  fugitive,  when  brought  back,  is  not  brought 

from    Justice    is    entitled    to    his    expenses  to  trial. — ^Larimer  v.  De  Motte,  39  Cal.  App. 

where  the  fugitive  escapes  after  his  arrest  699,  179  Pac  539. 
in  the  sister  state,  and  for  that  reason  can 

§  1658.    NO  FEE  OB  REWARD  TO  BE  PAID  TO  OR  RECEIVED  BT  ANT 
PUBLIC  OFFICER  PROCURING  THE  SURRENDER  OF  FUGITIVES,  ETC. 

No  compensation,  fee,  or  reward  of  any  kind  can  be  paid  to  or  received  by  a 
public  oflScer  of  this  state,  or  other  person,  for  a  service  rendered  in  procuring 
from  the  governor  the  demand  mentioned  in  the  last  section,  or  the  surrender 
of  the  fugitive,  or  for  conveying  him  to  this  state,  or  detaining  him  therein, 
except  as  provided  for  in  such  section. 

History:     Enacted  February  14,  1872. 


.      CHAPTER  V. 

MISCELLANEOUS  PROVISIONS  RESPECTING  SPECIAL  PROCEEDINGS  OF  A 

CRIMINAL  NATURE. 

S  1562.  Parties    to    special   proceedings,    hov        §  1563.  Entitling  affidavits, 
designated.  §  1564.  Subpoenas. 

§1662.    PARTIES  TO  SPECIAL  PROOEEDINOS,  HOW  DESIGNATED. 

The  party  prosecuting  a  special  proceeding  of  a  criminal  nature  is  designated 
in  this  code  as  the  complainant,  and  the  adverse  party  as  the  defendant. 

History:     Enacted  February  14,  1872. 

§1663.  ENTITLING  AFFIDAVITS.  The  provisions  of  section  fourteen 
hundred  and  one,  in  respect  to  entitling  affidavits,  are  applicable  to  such 

proceedings. 

History:     Enacted  February  14,  1872. 

§1664.  SUBPCENAS.  The  courts  and  magistrates  before  whom  such  pro- 
ceedings are  prosecuted  may  issue  subpoenas  for  witnesses,  and  punish  their 
disobedience  in  the  same  manner  as  in  a  criminal  action. 

History:     Enacted  February  14,  1872. 
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TITLE  Xm. 

1>R0CEEDINGS  FOR  BRINGING  PERSONS  IMPRISONED  IN  THE  STATE  PRISON, 
OR  THE  JAIL  OF  ANOTHER  COUNTY,  BEFORE  A  COURT. 

§  1567.  Persons  imprisoned  in  the  state  prison  or  the  jail  of  another  county,  how  brought 
before  a  court. 

§1567.  PERSONS  IMPRISONED  IN  THE  STATE  PRISON  OB  THE 
JAIL  OF  ANOTHER  COUNTY,  HOW  BROUGHT  BEFOBE  A  COUBT. 

AVhen  it  is  necessary  to  have  a  person  imprisoned  in  the  state  prison  brought 

before  any  court,  or  a  person  imprisoned  in  a  county  jail  brought  before  a 

court  sitting  in  another  county,  an  order  for  that  purpose  may  be  made  by  the 

court  and  executed  by  the  sheriff  of  the  county  where  it  is  made. 

History:     Enacted  February  14,  1872,  substantial  re-enactment  of 
§  683  Criminal  Practice  Act  1851,  Stats.  1861,  p.  289. 

BRINGING  OF  PERSONS  IMPRISONED 
INTO  COURT. 

1,2.  Constitutionality  of  section. 
3-5.  Discretion   of  court — Granting  or  re- 
fusing order. 
6,  7.  Defendant  can  not  object  to  order. 

8.  Inherent  power  of  court. 

9.  Mandamus — ^Will    not    lie    to    compel 

order. 

10, 11.  Purpose  of  the  order. 
12.  When  order  granted. 

1.  ConaittntloiiAUty  of  scetlon Provi- 
sion of  constitution,  "in  criminal  prosecu- 
tions. In  any  court  whatever,  the  party 
accused  shall  have  the  right  to  .  .  .  have 
the  process  of  the  court  to  compel  the  at- 
tendance of  witnesses  in  his  behalf,"  Is  not 
violated  by  statute  leaving  to  discretion  of 
court  bringing  of  witnesses  confined  in 
state  prison  on  conviction  of  felony  to 
testify  for  defendant.— Wl Hard  v.  Superior 
Court,  82  Cal.  456,  459.  22  Pac.  1120. 

2.  Provision  in  constitution  that  defend- 
ant is  entitled  "to  have  compulsory  proc- 
esses for  witnesses  in  his  favor,"  means 
process  that  will  compel  attendance  of 
such  witness, — that  will  bring  witness  into 
court,  who  refuses  to  come  without  it.  The 
constitution,  which  confers  this  right  upon 
person  accused  of  crime,  also  casts  upon 
legislature  duty  and  power  of  enacting 
laws  for  punishment  of  crime,  and  In  exer- 
cise of  this  power  laws  have  been  enacted 
providing  that  persons  convicted  of  felony 
be  confined  in  penitentiary,  and  legisla- 
ture, in  exercise  of  right  to  make  regula- 
tions for  government  of  such  class  of  con- 
victs, does  not  transcend  its  power  by 
providing  that  warden  having  them  in  cus- 
tody shall  not  be  required  to  take  and 
surrender  them  to  various  courts  of  state 
to  testify  as  witnesses. — Ex  parte  Marma- 
duke,  91  Mo.  228,  60  Am.  Rep.  250,  4  S.  W.  91. 

8.  DiMTetloii  of  court  ^  Granting  or 
retnntng    order.  —  Above    section    must    be 


construed  together  with  the  sections  of  the 
constitution  and  the  other  sections  of  the 
code  upon  the  same  subject,  and  when  so 
construed,  it  would  seem  that  the  legisla- 
ture intended:  1.  That  the  court  might,  in 
any  case,  on  proper  showing  that  the  wit- 
ness was  material  and  necessary,  whether 
for  defendant  or  for  the  prosecution,  make 
an  order  for  his  attendance, — that  is  the 
purport  of  section  1357,  and  there  is  noth- 
ing In  the  other  sections  to  overcome  it; 
2.  That  the  court,  when  satisfied  that  the 
examination  of  a  witness  in  behalf  of  a 
defendant  is  necessary,  may  order  that  he 
be  examined  conditionally,  but  no  deposi- 
tion shall  be  taken  in  behalf  of  the  prose- 
cution, the  defendant  having  the  right  to 
be  confronted  at  the  trial  with  the  wit- 
nesses against  him.  In  neither  of  these 
cases  does  an  order  issue  as  a  matter  of 
right,  but  It  is  discretionary  with  the  court, 
upon  a  proper  showing  being  made.  If 
any  abuse  of  discretion,  the  remedy  Is  by 
appeal. — Wlllard  v.  Superior  Court,  82  Cal. 
456,  457,  458.  22  Pac.  1120. 

4.  An  order  for  production  of  persons 
confined  in  prison  as  witnesses  does  not 
issue  as  matter  of  right,  but  only  when  it 
appears  to  satisfaction  of  trial  court  that 
witness  is  necessary;  and  statute  has 
lodged  in  that  court  right  to  determine 
whether  witness  is  necessary  or  not. — Peo- 
ple V.  Putnam,  129  Cal.  258.  261,  61  Pac.  961. 

5.  Under  constitutional  and  statutory 
provisions  similar  to  those  of  this  state, 
held  that  granting  of  order  for  attendance 
of  prisoner  as  witness  lies  In  discretion  of 
court,  and  that  no  constitutional  guaranty 
is  violated  by  making  order  discretionary. 
— Roberts  v.  State,  94  Ga.  66,  72,  21  S.  E.  132. 

9.  Defendant  can  not  object  to  order. — 
Where  prisoner  has  been  brought  before 
court  by  means  of  an  order  such  as  that 
provided  for  In  above  section,  defendant 
can  not  object  to  his  testimony  upon 
ground  that  order  was  erroneously  made, 
convict  being  competent  witness. — People  v. 
Sebrlng,  14  Misc.  Rep.  31,  35  N.  Y.  Supp.  237. 
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7.  So  far  as  prisoner  Is  concerned,  order 
for  his  production  serves  same  purpose  as 
subpoena  In  civil  action.  He  can  not  com- 
plain that  order  was  improperly  Issued,  or, 
when  before  court,  refuse  to  testify  upon 
that  grround. — ^Maxwell  v.  Rives,  11  Nev. 
213.  219. 

8.  Inherent  power  of  conrt. — Court  has 
origrinal  inherent  power  to  issue  writ  of 
habeas  corpus  ad  testificandum  to  obtain 
testimony  of  convict. — People  v.  Sebringr.  14 
Misc.  31,  86  N.  Y.  Supp.  237. 

9.  Mandnmns  ^  IVill  not  lie  to  eompel 
order. — Writ  of  mandate  will  not  lie  to 
compel  Issuance  of  order  to  briner  party 
confined  in  prison  before  court  as  witness, 
order  being:  one  restlngr  In  discretion  of 
court. — ^Wlllard  v.  Superior  Court,  82  Cal. 
456.  458.  461,  22  Pac.  1120. 

10.  Parpooo  of  the  order. — Above  section 
applies  where  presence  of  prisoner  is  neces- 
sary for  other  purposes  than  to  testify  as 
witness;  for  Instance,  where  it  is  desired 
to  try  him  upon  some  other  chargre  (per 
Beatty,  C.  J.).— Willard  v.  Superior  Court, 
82  Cal.  456.  461.  22  Pac.  1120. 

11.  Prisoner  confined  in  state  prison  or 


in  county  Jail  may  be  brought  before  court 
for  any  lawful  purpose — amongr  others,  that 
he  may  be  tried  for  criminal  offense. — Ez 
parte  McQuire.  135  Cal.  889,  842,  87  Am.  St. 
Rep.  105.  67  Pac.  327. 

la.  IVhen  order  grrantcd.  — •  Above  sec- 
tion, so  far  as  it  relates  to  attendance  of 
witnesses,  provides  for  an  order  exactly 
equivalent  to  writ  of  habeas  corpus  ad 
testificandum,  and  is  equally  applicable  to 
prisoner  in  state  prison  and  one  in  county 
Jail.  Power  conferred  should  be  exercised 
under  same  circumstances  and  with  same 
restrictions '  under  which  common  -  law 
courts  were  accustomed  to  issue  writ  To 
secure  issuance,  it  was  necessary  to  make 
application  to  court,  and  strict  showing  of 
materiality  of  testimony,  and  necessity  of 
securing:  attendance  of  prisoner  as  witness. 
The  order  is  privilege  of  persons  accused 
of  crime,  and  should  not  be  granted  except 
upon  very  strict  showing,  but  upon  proper 
showing  to  court  of  materiality  of  evidence 
and  its  importance,  the  court  should,  in 
exercise  of  its  discretion,  make  order. — Peo- 
ple V.  Willard,  92  CaL  482,  486,  487,  U  Pac. 
585. 
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IPt.  II. 


TITLE  XIV. 


DISPOSITION  OF  FINES  AND  FORFEITURES. 
•§  1570.  Fines  and  forfeitures,  how  disposed  of. 

§  1670.  FINES  AND  FORFEITUBES,  HOW  DISPOSED  OF.  AU  fines  and 
forfeitures  collected  in  any  court,  except  police  courts  and  city  justices  courts, 
must  be  paid  to  the  county  treasurer  of  the  county  in  which  the  court  is  held ; 
provided,  that  all  forfeitures  and  fines  collected  in  any  court,  for  the  violation 
of  any  city  or  town  ordinance  shall  be  paid  to  the  city  or  town  treasurer 
of  the  city  or  town,  in  which  such  ordinance  is  in  force ;  and  further  provided, 
that  all  fines  and  forfeitures  collected  in  any  police  court  or  city  justice's  court 
that  is  maintained,  and  the  salaries  of  the  officers  thereof,  paid  by  the  city,  shall 
be  paid  to  the  city  treasurer  of  the  city  in  which  such  court  is  located,  subject, 
however,  to  the  provisions  of  chapter  one  of  title  fifteen  of  part  one  of  this 

code. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  679  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  288;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  454;  February  28,  1901,  Stats,  and  Amdts.  1900-1, 
p.  88;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  176. 


DISPOSITION  OF  FINES  AND  FOR- 
FEITURES. 

1.  Bail    in    felony    case  —  Forfeited    to 

county  and  not  city. 

2.  Construed    not    repealed    by    act    of 

April  1,  1880. 

3.  Same — Where  fine  was  imposed  or  for- 

feiture incurred  with  costs. 

4.  Same — Where  fines  or  forfeitures  are 

Imposed   or  incurred   without   costs. 

5.  City   recorder  who   possesses   right    to 

act  as  justice  of  the  peace. 

6.  City   which   has,   by   mistake   of   law, 

received  fines. 

7.  Costs  of  officers. 

8,9.  Fines  imposed  by  court  of  mayor  or 
recorder. 
10.  Justices    of    the    peace    acting    under 
void  deputation  by  mayor. 

11,12.  Payment    of   fines    to    home    for   ine- 
briates. 

13.  Police  judge  who  collects  fines  for  vio- 

lation of  state  law. 

14.  Recovery  of  fine. 

15.  Bemission  of  fine. 

1.  B«ll  In  felony  case  -—  Forfeited  to 
county  and  not  city. — Bail  in  a  felony  case, 
forfeited  in  a  city  recorder's  court  of  a 
city  of  the  sixth  class.  Is  payable  to  the 
county  and  not  to  the  city. — Tulare  County 
V.   Fenn,  —  Cal.  App.  — ,   190    Pac.   855. 

a.  Construed  not  repealed  by  act  of 
April  1,  1880,  providing  that  justices  of  the 
peace  in  certain  cities  shall  collect  all  the 
fees  chargeable  by  law  for  services  ren- 
dered by   them,  and  report  the   amount   of 


said  fees  to  the  city  treasurer,  and  pay 
same  Into  the  city  treasury  of  the  city,  to 
the  credit  of  its  general  fund. — County  of 
Los  Angreles  v.  City  of  Los  Angeles,  65 
Cal.    476,    478,    4    Pac.    458. 

3.  Same  —  IVhere  line  iras  Imposed  or 
forfeiture  Incorred  with  costs,  and  the  fine 
or  forfeiture,  with  costs,  was  paid,  then 
the  entire  fine  or  forfeiture  is  to  be  paid 
Into  the  county  treasury,  and  the  fees  of 
the  justice  of  the  peace  are  to  be  paid  into 
the  city  treasury. — Los  Angreles  County  v. 
City  of  Los  Angeles,  65  Cal.  476,  478, 
4  Pac.   453. 

4.  Same— IVhere  lines  or  forfeitures  are 
Imposed  or  Incurred  in  court  of  Justice  of 
the  peace  without  costs,  or  with  costs 
which  have  not  been  collected,  it  is  the 
duty  of  the  officer  to  collect  the  costs  out 
of  the  fines  or  forfeitures  paid  to  him,  and 
to  report  the  amount  of  his  fees  to  the  city 
treasurer,  and  pay  such  amount  into  the 
city  treasury  as  required  by  act  of  April  1, 
1880  (Stats.  1880,  p.  77,  §  103),  and  pay 
the  residue  into  the  county  treasury  as 
required  by  this  code,  sections  1457,  1570. — 
Los  Angreles  County  v.  City  of  Los  Angeles. 
65  Cal.  476,   478,  4  Pac.  453. 

5.  City  recorder,  who,  under  statutes, 
possesses  rinrht  to  act  as  Justice  of  the 
peace,  will  be  required  to  pay  over  to  the 
county  all  fines  collected  by  him  In  pro- 
ceedings under  the  Penal  Code  of  the  state, 
he,  in  such  proceedings,  acting  in  the  ca- 
pacity of  a  Justice  of  the  peace. — Prince  v. 
City  of  Fresno,  88  Cal.  407,  411,  26  Pac.  606. 
See  Curtis  v.  County  of  Sacramento,  13 
Cal.  290. 

6.  City  which  has,  by  mistake  of  law, 
received  llnea  collected   by   Justices   of    ths 
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peace  acting:  as  police  Judges  under  void 
deputation  by  mayor  will  be  required  to 
refund  same  to  county,  and  action  may  be 
maintained  therefor. — County  of  Los  An- 
ereles  V.  City  of  Los  Angeles,  66  Cal.  476, 
480»  4  Pac.  458. 

7.  Costa  of  olllc«ni.  If  Judgment  Imposed 
fine   without  costs,   or   if  line   be  collected 

.  but  costs  imposed  by  Judgment  be  not  col- 
:  lected,  are  to  be  paid  out  of  fine  collected. 
;  — Petty   ▼.    County    Court    of   San    Joaquin 
County,  45  Cal.  245,  246. 

8.  Fine*  Imposed  by  court  of  mayor  or 
recorder   of   city,    or    before   any    officer    of 

'  municipal  corporation,  having  authority  to 
impose  fines,  must,  as  a  general  rule,  be 
paid  into  the  treasury  of  the  city,  town,  or 
other  municipal  corporation,  unless  the  law 
specifically  provides  otherwise. — People  v. 
City  of  Sacramento,  6  Cal.  423,  425. 

9.  Fines  Imposed  by  mayor  of  city  of 
Sacramento  are  to  be  paid  into  city  treas- 
ury, there  being  no  statute  to  the  con- 
trary.— People  V.  City  of  Sacramento,  6  Cal. 
423,    425. 

10.  Jnatlces  of  the  peace  actliis  under 
void  deputation  by  mayor  of  city  to  act  as 
police  Judges  in  his  stead,  who  presided  in 
trial  of  causes  as  Justices  of  the  peace,  and 
did  not  impose  fines  in  capacity  of  police 
Judges,  are  required  to  pay  fines  received 
by  them,  in  additiqn  to  costs,  into  county 
treasury,  and  not  into  city  treasury,  under 
charter  providing  that  fines  collected  by 
mayor  as  police  Judge  shall  be  paid  into 
city  treasury. — County  of  Los  Angeles  v. 
City  of  Los  Angeles,  65  Cal.  476,  479,  4 
Pac.  458. 

11.  Payment  of  fines  to  home  for  Inebrt- 

atea.— Act  of  March  5,  1889,  requiring  clerk 
of  each  department  of  police  court  to  pay 
into  treasury  of  city  and  county,  once  a 
week,  all  fines  and  forfeitures  imposed  by 
court,  repeals  act  of  March  7,  1876,  provid- 
ing that  fines  and  forfeitures  not  exceeding 


eight  hundred  dollars  in  any  one  month, 
imposed  and  collected  by  police  Judges' 
court  of  city  and  county  of  San  Francisco, 
from  persons  arrested  for  being  drunk, 
shall  be  immediately  paid  by  clerk  of  such 
court  to  officers  of  Home  for  the  Care  of 
Inebriates  of  such  city  and  county. — Home 
for  Inebriates  v.  Reis,  95  Cal.  142,  144,  30 
Pac.  206. 

12.  Treasurer  of  county  who  has  re- 
ceived from  clerk  of  police  court  surplus 
over  eight  hundred  dollars  in  any  one 
month,  directed  by  act  of  March  17,  1876. 
to  be  paid  to  the  Home  for  the  Care  of 
Inebriates,  can  not  be  compelled  to  pay 
such  surplus  to  such  home. — Home  for  In- 
ebriates V.  Reis,  95  Cal.  142,  145,  30  Pac.  205. 

13.  Police  Judge  who  collects  fines  for 
TiolatloB  of  state  law  must  pay  sama  to 
county  treasurer.  Disposition  of  such  fines 
in  municipal  corporation  chartered  by  spe- 
cial act  prior  to  constitution  of  1879,  and 
charter  of  which  referred  to  general  law 
for  its  powers  and  duties.  Is  not  to  be  de- 
termined by  general  law  as  it  then  stood, 
but  is  to  be  governed  by  this  section  as 
amended  in  1905.  Disposition  of  such  fines 
is  not  a  "municipal  aflfair,"  and  when  paid 
to  county  treasurer  can  not  be  recovered. — 
City  of  Marysville  v.  County  of  Yuba,  1 
Cal.  App.  628,  632,  82  Pac.  975. 

14.  Recorery  of  fine. — Where  a  Judgment 
imposing  fine  is  reversed  after  defendant 
has  paid  fine  in  order  to  avoid  imprison- 
ment, mandamus  will  lie  to  board  of  audi- 
tors to  refund  fine. — People  v.  Wayne 
County  Auditors,  41  Mich.  223.  49  N.  W.  921. 

15.  Remiseton  of  fine  is  made  by  pardon 
granted  while  fine  remains  in  hands  of 
sheriff  to  whom  It  was  paid,  before  he  has 
paid  it  over  to  treasury  or  been  charged 
with  it  in  the  audit  of  his  accounts. — Fichel 
V.  Mills.  55  Ark.  844,  15  L.  R.  A.  395,  18 
S.  W.  287. 
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PART  III. 

OF  THE  STATE  PRISON  AND  COUNTY  JAILS. 

Title  I.    Of  the  State  Prison  and  the  Dischab^ie  op  Prisoners  Therefrom 
Before  Their  Term  op  Service  Expires,  §§  1572-1596. 

II.     Of  County  Jails,  §§  1597-1616. 

[Original  Title  I,  in  two  chapters,  comprising  ||  1573-1595,  was  repealed  by  Act  March  21, 
]90o,  Stats,  and  Anults.  1905,  p.  645;  the  legislature  of  1907,  by  Act  March  18,  1907  (Stats, 
and  Anidts.  1907,  pp.  584-594),  added  a  new  title  to  Part  III  of  the  Penal  Code,  to  be  known 
as  Title  I  thereof,  and  to  read  as  follows:] 


TITLE  I. 


OF  STATE  PBISON. 


$  1572.  Names  of  state  prisons. 

$  1573.  Directors,  how  appointed. 

§  1574.  Organization  of  board  of  directors. 

§  1575.  Quorum. 

f  1576.  Directors,  duties  of. 

§  1577.  Wardens,  appointment  of. 

§  1578.  Wardens,  duties  of. 

§  1579.  Prisoners,  release  and  restoration  of, 
to  citizor.sliip. 

§  I'SO.  Clerks,  appointment  and  duties  of. 

§  15M.  Removal  of  wardens,  clerks,  etc. 

§  1582.  Wardens  and  clerks,  salaries  of. 

§  1583.  Contracts. 

$  1584.  Moneys  collected  by  wardens,  disposi- 
tion of. 

§  1585.  Moneys  collected  by  wardens,  receipts 
to  be  given  for. 


§  1586.  Convicts,  employment  of. 

§  1587.  Prisoners,  treatment  of, 

I  1588.  Prisoners,  credits  of. 

§  1589.  Prisoners,  United  States. 

§  1590.  Directors,  powers  of. 

§  1591.  Officers  and  employees,  not  to  receiTO 
other  compensation  than  that  al- 
lowed by  directors. 

1 1592.  Officers  and  empMyees,  not  to  make 
gifts,  etc. 

$  1593.  Annual  reports. 

§  1594.  Bonds  of  officers  and  employees. 

§  1595.  Kebuilding  of  buildings  destroyed  by 
fire. 

§  1596.  Reports. 

Sec.  2.   [Construction  of  act.] 


§  1572.  NAMES  OF  STATE  PRISONS.  The  state  prisons  of  this  state  shall 
be  known  as  the  state  prison  at  San  Quentin,  which  is  situated  in  the  county 
of  Marin,  and  which  shall  have  an  official  staff  conforming  to  the  laws  ^f  the 
state  in  relation  to  state  prisons;  and  the  state  prison  at  Folsom,  which  is 
situated  in  the  county  of  Sacramento,  and  which  shall  have  a  similar  staff  and 
be  similarly  organized,  and  all  the  finances  and  accounts  of  the  two  prisons 
shall  be  kept  separate  and  apart  from  each  other. 

[Repealing  clause.    See  §  1582,  post.] 

History:  Enacted  March  18,  1907,  Stats,  and  Anidts.  1907,  p.  585. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  542;  amended  March  19,  1909,  Stats, 
and  Amdts.  1909,  p.  427.     In  effect  May  18,  1909. 

§  1573.  DIRECTORS,  HOW  APPOINTED.  For  the  government  and  man- 
agement of  the  state  prisons  there  shall  be  appointed  by  the  governor,  by  and 
iiiider  the  advice  of  the  senate,  five  directors,  who  shall  hold  their  office  for 
the  term  of  ten  years,  from  and  after  the  date  of  such  appointment;  such  ap- 
pointments to  be  made  as  vacancies  occur  in  the  board.  In  case  of  death  or 
resignation  of  a  director  his  successor  shall  be  appointed  to  fill  the  unexpired 
term  of  such  director  by  the  governor,  by  and  with  the  advice  of  the  senate. 
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Each  director  shall  subscribe  an  oath  of  office,  which  shall  be  endorsed  on  his 
commission,  within  ten  days  after  receiving  written  notice  of  such  appoint- 
ment, and  a  duplicate  of  such  oath  shall  also  be  filed  with  the  secretary  of 
state. 

Hi8tory:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  585» 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  542. 

§1674.     OBOANIZATION  OF  BOARD  OF  DIBEOTOBS.     The  board  of 

directors  shall  annually  elect  one  of  their  members  president  of  the  board, 

whose  duty  it  shall  be  to  preside  at  the  meetings  of  the  board  and  to  perform 

such  other  duties  as  may  from  time  to  time  be  prescribed  by  the  rules  and 

regulations  for  the  government  of  the  board,  and  the  clerk  of  said  board  of 

directors  shall  immediately  notify  the  governor  in  writing  of  such  election. 

Hi8tory:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  585, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  543;  amended  March  19,  1909,  Stats, 
and  Amdts.  1909,  p.  427.     In  effect  May  18,  1909. 

§  1576.     QUOBUM.    Three  members  of  the  board  shall  constitute  a  quorum 

for  the  transaction  of  all  business,  but  no  order  of  the  board  shall  be  valid 

unless  concurred  in  by  three  or  more  members. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  585, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  543. 

§  1676.    DIBEOTOBS,  DUTIES  OF.    It  shall  be  the  duty  of  the  directors : 

[1]  To  determine  the  necessary  officers  and  employees  of  the  prisons  other 
than  those  of  the  wardens  and  clerks,  specifying  their  duties  severally,  and 
fixing  their  salaries;  to  prescribe  rules  and  regulations  for  the  government  of 
the  prisons,  and  to  revise  and  change  the  same  from  time  to  time  as  circum- 
stances may  require,  and  to  board  and  lodge  the  officers  and  employees,  or 
allow  them  a  money  commutation  in  lieu  thereof;  provided,  the  warden  may 
-^make  temporary  rules,  in  cases  of  emergency,  to  remain  in  force  until  the 
succeeding  meeting  of  the  board.  At  least  three  of  the  directors  shall  visit 
the  prisons  once  in  each  month,  and  oftener  if  necessary,  at  such  time  as  they 
may  select. 

The  directors  shall  audit  all  claims  for  supplies,  services,  and  expenses  of 
officers  and  employees,  and  all  other  demands  against  the  prison. 

2.  [Becord  of  official  acts.]  To  enter  or  cause  to  be  entered  on  their  journal 
by  the  clerks  all  official  acts  which  shall  be  signed  by  at  least  three  members 
of  the  board. 

3.  [Annual  reports.]  On  or  before  the  first  day  of  December  of  each  year  to 
report  to  the  governor  the  condition  of  the  prisons,  together  with  detailed 
statements  of  receipts  and  expenditures,  and  such  suggestions  concerning  the 
prisoners  as  may  appear  to  be  necessary  and  expedient. 

4.  [Bules  and  regulations.]  The  board  of  directors  shall  also  adopt  rules 
and  regulations  not  inconsistent  with  the  constitution  and  the  laws  of  the 

"  state  of  California  for  the  government  of  the  board,  and  may  change  the  same 
at  their  pleasure. 
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5.  [Place  of  office.]  The  board  of  directors  shall  have  power  to  establish  an 

office  in  San  Francisco,  and  employ  a  secretary. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  586, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  543. 

§  1577.  WARDENS,  APPOINTMENT  OP.  The  board  of  directors  shall, 
within  thirty  days  after  this  act  becomes  effective,  appoint  a  warden  for  each 
prison,  who  shall  take  and  subscribe  an  oath  or  affirmation  faithfully  to  dis- 
charge the  duties  of  his  office,  as  prescribed  by  law  and  by  the  rules  and 
regulations  of  the  board  of  directors,  and  shall  enter  into  a  bond  to  the  state  ' 
of  California,  in  the  sum  of  twenty-five  thousand  dollars,  with  two  or  more 
sufficient  sureties,  said  bond  to  be  approved  by  the  board  of  directors,  the 
governor,  and  the  attorney-general  of  the  state,  conditioned  to  the  faithful 
performance  of  such  duties  as  such  officer  aforesaid. 

j  [Term  of  office  and  compensation.]  Each  warden  shall  hold  his  office  for 
the  term  of  four  years  from  and  after  the  date  of  appointment  made  in  com- 
pliance with  the  provisions  of  this  section,  and  his  compensation  shall  be 
fixed  at  the  time  of  his  appointment,  in  conformity  with  the  provisions  of 
section  fifteen  hundred  and  eighty-two  of  the  Penal  Code. 

[Repealing  clause.    See  1582,  post.] 

Hi8tory:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  586, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  545;  amended  March  19,  1909,  Stats, 
and  Amdts.  1909,  p.  427.     In  effect  May  18,  1909. 

§  1678.  WARDENS,  DUTIES  OF.  The  wardens  shall  reside  at  the  state 
prisons  to  which  they  are  respectively  assigned,  in  houses  provided  and  fur- 
nished at  the  expense  of  the  state,  as  may  be  ordered  by  the  board  of  directors, 
and  it  shall  be  their  duty : 

1.  To  fill  all  subordinate  positions  [,]  that  may  be  created  by  order  of  the 
board  of  directors,  by  appointment  of  suitable  persons  thereto.  ^ 

2.  [To  prosecute  suits.]  Under  the  order  and  direction  of  the  board,  to 
prosecute  all  suits,  at  law  or  in  equity,  that  may  be  necessary  to  protect  the 
rights  of  the  state  in  matters  or  property  connected  with  the  prisons  and  their 
management,  such  suits  to  be  prosecuted  in  the  name  of  the  board  of  state 
prison  directors. 

3.  To  supervise  the  government,  discipline  and  police  of  the  prisons,  and  to 

enforce  all  orders  and  regulations  of  the  board  in  respect  to  such  prisons.  A 
registry  of  convicts  shall  be  kept  by  them  respectively,  in  which  shall  be 
entered  the  name  of  each  convict,  the  crime  of  which  he  is  convicted,  the 
period  of  his  sentence,  from  what  county  sentenced,  by  what  court  sentenced, 
his  nativity,  to  what  degree  educated,  at  what  institution  and  under  what 
system,  an  accurate  description  of  his  person,  and  whether  he  has  previously 
been  confined  in  a  state  prison  in  this  or  any  other  state,  and  if  so,  when  and 
how  he  was  discharged. 

4.  To  report  to  the  governor,  before  the  twentieth  of  each  month  the  names 
of  all  prisoners  whose  terms  are  about  to  expire,  giving  in  su«h  report  the  - 
terms  of  their  sentences,  the  date  of  imprisonment,  the  amount  of  total  credits 
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to  the  date  of  such  report,  and  the  date  when  their  service  wonld  expire  by 
limitation  of  sentence. 

5.  To  grade  and  classify  the  prisoners,  in  accordance  with  the  rules  and 
regulations  of  the  board  of  directors,  now  existing  or  which  may,  hereafter  be 
made,  and  to  provide  for  clothing  them  in  such  manner  that  the  different 
grades  or  classes  may  be  readily  distinguished. 

6.  [To  keep  "pmiishment  books/'  etc.]  The  warden  of  each  state  prison 
or  reformatory  institution  must  keep  a  punishment  book  in  which  a  record  of 
all  punishments  and  what  kind  of  punishments  are  administered  to  prisoners 
or  inmates,  if  any;  the  offense  committed;  the  rule  or  rules  violated;  the  nature 
of  punishment  administered;  the  name  of  the  officer  who  ordered  such  pun- 
ishment; the  duration  of  time  under  which  the  offender  was  subjected  to 
punishment;  the  condition  of  the  prisoner's  health;  the  number  of  times 
punished.    Said  book  shall  be  kept  by  an  officer  of  the  prison. 

7.  To  perform  such  other  duties  as  may  be  prescribed  by  the  board  of 

directors. 

Hi8tory:  Enacted  March  18»  1907,  Stats,  and  Amdts.  1907,  p.  586, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  644;  amended  March  19,  1909,  Stats, 
and  Amdts.  1909,  p.  428;  June  13,  1913,  Stats,  and  Amdts.  1913,  p.  1064. 
In  effect  August  10,  1913. 

§1679.  PBtSONERS,  RELEASE  AND  RESTORATION  OF,  TO  CITIZEN- 
SHIP. The  governor,  at  the  expiration  of  the  term  for  which 
any  prisoner  has  been  sentenced,  less  the  number  of  days  allowed  and  credited 
to  him,  must  order  the  release  of  such  prisoner,  by  an  order  under  his  hand, 
addressed  to  the  warden  of  the  prison  in  which  he  has  been  confined,  in  such 
mode  and  form  as  he  may  deem  proper,  and  with  or  without  restoration  to 
citizenship,  according  to  his  discretion,  and  if  he  order  the  release  of  such 
prisoner  without  restoration  to  citizenship,  he  may  at  any  time  thereafter,  in 
his  discretion,  make  a  further  order  restoring  to  citizenship  the  prisoner  so 
released. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  587, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  544. 

§1680.  CLERKS,  APPOINTMENT  AND  DUTIES  OP.  The  board  of 
directors  shall  appoint  a  clerk  for  each  prison,  who  shall  take  an  oath  of  office 
and  enter  into  a  bond  to  the  state,  with  sureties  satisfactory  to  the  board,  iu 
the  sum  of  ten  thousand  dollars,  conditioned  that  they  will  faithfully  discharge 
the  duties  required  of  them.  The  clerks  shall  hold  their  office  for  the  period 
of  four  years  after  such  appointments.  The  clerks  shall  keep  the  accounts 
of  the  prisons  to  which  they  are  severally  appointed,  in  such  manner  as  to 
exhibit  clearly  all  its  financial  transactions ;  and  the  clerks  shall  perform  such 
other  duties  as  may  from  time  to  time  be  required  of  them  by  the  board  of 
directors. 

History:  Enacted  March  18,  1907.  Stats,  and  Amdts.  1907,  p.  587, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  585. 

§1681.  REMOVAL  OP  WARDENS,  CLERKS,  ETC.  No  person  shall  be 
appointed  to  any  office  by  the  wardens  or  be  employed  in  the  prisons  on  behalf 
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of  the  state  who  is  a  contractor  or  agent,  or  who  is  interested  directly  or 
indirectly  in  any  business  carried  on  therein ;  and  no  male  person  who  is  not  a 
qualified  elector  of  the  state  of  California  shall  be  appointed  by  the  wardens 
to  any  office  in  or  about  the  prisons,  nor  shall  any  be  appointed  or  employed 
by  virtue  of  this  title,  who  is  in  the  habit  of  intemperate  use  of  liquors,  and 
a  single  act  of  intemperance  shall  justify  his  discharge  or  removal,  and  it  shall 
be  the  duty  of  such  warden  to  discharge  such  person.  Wardens  and  clerks 
may  be  removed  by  the  board  of  directors  at  any  time  for  misconduct,  in- 
competency, or  neglect  of  duty;  and  all  other  officers  and  employees  may  be 
removed  at  any  time  at  the  pleasure  of  the  wardens. 

History:  ,  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  687, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  545. 

§  1582.  WARDENS  AND  CLERKS,  SALARIES  OF.  The  wardens '  salaries 
shall  be  fixed  by  the  board  of  directors  [,]  at  the  time  the  appointments  are 
made[,]  under  the  provisions  of  section  fifteen  hundred  and  seventy-seven  of 
the  Penal  Code,  which  salaries  shall  not  be  changed  during  the  term  of  office 
of  such  wardens.  The  board  of  directors  shall  also  fix  the  salaries  of  the  clerks 
and  all  other  officers  and  employees  in  such  amounts  as  the  directors  may  deem 
just  and  equitable  in  each  case. 

[Repealing  clause.]  Sec.  6.  All  acts  or  parts  of  acts  in  conflict  with  this 
act  are  hereby  expressly  repealed. 

« 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  588, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  545;  amended  March  19,  1909,  Stats, 
and  Amdts.  1909,  p.  428.    In  effect  May  18,  1909. 

§  1683.  CONTRACTS.  The  board  of  directors  are  hereby  authorized  and 
required  to  contract  for  provisions,  clothing,  medicines,  forage,  fuel,  and  all 
other  staple  supplies  needed  for  the  support  of  the  prisons  for  any  period  of 
time,  not  exceeding  one  year,  and  such  contracts  shall  be  limited  to  bona  fide 
dealers  in  the  several  classes  of  articles  contracted  for.  Contracts  for  such 
articles  as  the  board  may  desire  to  contract  for,  shall  be  given  to  the  lowest 
bidder  at  a  public  letting  thereof,  if  the  price  bid  is  a  fair  and  reasonable  one, 
and  not  greater  than  the  usual  market  value  and  prices.  Each  bid  shall  be 
accompanied  by  suet  security  as  the  board  may  require,  conditional  upon  the 
bidder  entering  into  a  contract  upon  the  terms  of  his  bid,  on  notice  of  the 
acceptance  thereof,  and  furnishing  a  penal  bond  with  good  and  sufficient 
sureties  in  such  sum  as  the  board  may  require,  and  to  their  satisfaction  that  he 
will  faithfully  perform  his  contract.  If  the  proper  officer  of  the  prison  reject 
any  article,  as  not  complying  with  the  contract,  or  if  a  bidder  fail  to  furnish 
the  articles  awarded  to  him  when  required,  the  proper  officer  of  the  prison  may 
buy  other  articles  of  the  kind  rejected  or  called  for,  in  the  open  market,  and 
deduct  the  price  thereof,  over  the  contract  price,  from  the  amount  due  to  the 
bidder,  or  charge  the  same  up  against  him. 

[Notice  of  letting  contracts.]  Notice  of  the  time,  place,  and  conditions  of 
the  letting  of  contracts  shall  be  given  for  at  least  two  consecutive  weeks  in 
two  newspapers  printed  and  published  in  the  city  and  county  of  San  Francisco, 
and  in  one  newspaper  printed  and  published  in  the  city  of  Sacramento,  and  in 
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the  county  where  the  prison  to  be  supplied  is  situated.  If  all  the  bids  made  at 
such  letting  are  deemed  unreasonably  high,  the  board  may,  in  their  discretion, 
decline  to  contract  and  may  again  advertise  for  such  time  and  in  such  papers 
as  they  see  proper  for  proposals,  and  may  so  continue  to  renew  the  advertise- 
ment until  satisfactory  contracts  are*made;  and  in  the  meantime  the  board  may 
contract  with  any  one  whose  offer  is  regarded  as  just  and  equitable,  or  may 
purchase  in  the  open  market.  No  bid  shall  be  accepted,  nor  a  contract  entered 
into  in  pursuance  thereof,  when  such  bid  is  higher  than  any  other  bid  at  the 
same  letting  for  the  same  class  or  schedule  of  articles,  quality  considered,  and 
when  a  contract  can  be  had  at  such  lower  bid.  When  two  or  more  bids  for  the 
same  article  or  articles  are  equal  in  amount,  the  board  may  select  the  one 
which,  all  things  considered,  may  by  them  be  thought  best  for  the  interest  of 
the  state,  or  they  may  divide  the  contract  between  the  bidders,  as  in  their 
judgment  may  seem  proper  and  right.  The  board  st^ll  have  power  to  let  a 
contract  in  the  aggregate  or  they  may  segregate  the  items,  and  enter  into  a 
contract  with  the  bidder  or  bidders  who  may  bid  lowest  on  the  several  articles. 
The  board  shall  have  the  power  to  reject  the  bid  of  any  person  who  had  a  prior 
contract,  and  who  had  not,  in  the  opinion  of  the  board,  faithfully  complied 

therewith. 

History:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  588, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  546. 

§  1684.    MONEYS  COLLECTED  BY  WARDENS,  DISPOSITION  OF.    All 

moneys  received  or  collected  by  the  warden  of  San  Quentin  prison  shall  be 
reported  to  the  state  controller  on  the  first  day  of  each  and  every  month  in 
such  form  as  the  controller  may  require,  and,  at  the  same  time,  shall,  on  the 
order  of  the  controller,  be  paid  into  the  state  treasury  to  the  credit  of  **The 
prison  fund  of  San  Quentin  prison,"  except  so  much  thereof  as  shall  be  neces- 
sary to  be  paid  into  the  jute  revolving  fund  as  required  by  the  provisions  of 
an  act  of  the  legislature,  approved  March  ninth,  eighteen  hundred  and  eighty- 
five,  and  the  acts  amendatory  thereof  or  supplemental  thereto.  All  money 
received  or  collected  by  the  warden  of  Polsom  prison  shall  be  reported  to  the 
state  controller  on  the  first  day  of  each  and  every  month,  in  such  form  avS  the 
controller  may  require,  and  at  the  same  time  shall  be  paid  into  the  state 
treasury  to  the  credit  of  the  Folsom  state  prison  fund,  excepting  so  much 
thereof  as  may  be  necessary  to  pay  the  expenses  and  money  allowed  discharged 
prisoners  under  the  provisions  of  this  title. 

[Moneys  expended.]  The  wardens  shall  require  vouchers  for  all  moneys  by 
them  expended,  and  safely  keep  the  same  on  file  in  their  respective  offices  at 
the  prisons.  For  all  sums  of  money  required  to  be  paid  other  than  for  the 
uses  above  named,  as  well  as  for  said  uses  when  there  is  not  sufficient  money 
in  the  hands  of  the  warden,  drafts  shall  be  drawn  on  the  controller  of  state, 
signed  by  at  least  three  of  the  directors,  and  the  controller  of  state  shall  draw 
his  warrant  on  the  state  treasurer,  who  shall  pay  the  same  out  of  any  moneys 
belonging  to  the  state  prison  funds,  or  appropriated  for  the  use  or  support  of 
the  state  prisons. 

[Quarterly  reports.]     The  amount  of  all  money  retained  by  the  wardens, 
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and  the  aggregate  amount  paid  out,  shall  be  reported  quarterly  to  the  con- 
troller of  state  and  the  proper  entries  shall  be  made  on  the  controller's  books. 

[Repealing  clause.]     Sec.  2.    All  acts  and  parts  of  acts  in  conflict  with  this 

act  are  hereby  repealed. 

Hi8tory:  Enacted  March  18,  1907/ Stats,  and  Amdts.  1907,  p.  589, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  546;  amended  March  19,  1909,  Stats, 
and  Amdts.  1909,  p.  471;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  91.    In  effect  immediately. 

1 1586.  MONEYS  COLLECTED  BY  WARDENS,  RECEIPTS  TO  BE 
OIVEN  FOR.  All  revenues  of  the  prisons,  unless  in  this  title  otherwise  pro- 
vided, shall  be  paid  to  the  wardens,  who  alone  are  authorized  to  receipt  for 
the  same  and  discharge  from  liability.  When  any  sum  of  money  is  paid  to 
the  wardens,  Avho  alone  are  authorized  to  receipt  for  the  same  and  discharge 
from  liability,  they  shall  cause  the  same  to  be  properly  entered  on  the  books 
by  th^  clerks.  On  paymeiit  of  any  moneys  into  the  state  treasury,  as  provided 
in  this  title,  the  wardens  and  state  treasurer  shall  report  to  the  controller  of 
state  the  amount  so  paid,  and  the  state  treasurer  shall  give  the  wardens  a 
receipt  therefor,  which  receipt  shall  be  filed  with  the  controller.  The  wardens 
shall  report  to  the  controller  of  state  the  amount  of  money  paid  into  said 
treasury  by  them  during  each  month,  and  shall  also  report  to  said  controller 
of  state  the  amounts  received  and  disbursed  by  them  every  three  months,  and 
during  the  period  for  which  such  report  shall  be  made,  which  quarterly  report 
shall  be  signed  by  the  warden  and  at  least  three  of  the  directors. 

Hl8tory:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  589, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  547. 

§  1586.  CONVICTS,  EMPLOYMENT  OP.  All  convicts  may  be  employed 
by  authority  of  the  board  of  directors,  under  charge  of  the  wardens  respec- 
tively and  such  skilled  foremen  as  he  may  deem  necessary  in  the  performance 
of  work  for  the  state,  or  in  the  manufacture  of  any  article  or  articles  for  the 
state,  or  the  manufacture  of  which  is  sanctioned  by  law.  At  San  Quentin  no 
articles  shall  be  manufactured  for  sale  except  jute  fabrics.  At  Folsom  after 
the  completion  of  the  dam  and  canal  the  board  may  commence  the  erection  of 
structures  for  jute  manufacturing  purposes.  The  board  of  directors  are 
hereby  authorized  to  purchase  from  time  to  time  such  tools,  machinery,  and 
materials,  and  to  direct  the  employment  of  such  skilled  foremen  as  may  be 
necessary  to  carry  out  the  provisions  of  this  section,  and  to  dispose  of  the 
articles  manufactured,  and  not  needed  by  the  state,  for  cash,  at  private  sale, 
in  such  manner  as  provided  by  law. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  590, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  546. 

§  1587.  PRISONERS,  TREATMENT  OF.  In  the  treatment  of  the  prisoners 
the  following  general  rules  shall  be  observed : 

1.  Each  convict  shall  be  provided  with  a  bed  of  straw  or  other  suitable 
material,  and  sufficient  covering  of  blankets,  and  shall  be  supplied  with  gar- 
ments of  coarse,  substantial  material,  of  distinctive  manufacture,  and  with 
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sufficient  plain  and  wholesome  food  of  such  variety  as  may  be  most  conducive 
to  good  health. 

2.  No  punishment  shall  be  inflicted  except  by  the  order  and  under  the  direc- 
tion of  the  wardens. 

3.  The  warden  shall  keep  a  correct  account  of  all  moneys  and  valuables  upon 
the  prisoner  when  delivered  at  the  prison,  and  shall  pay  the  amount,  or  the 
proceeds  thereof,  or  return  the  same  to  the  convict  when  discharged,  or  to  his 
legal  representative  in  case  of  his  death ;  and  in  the  case  of  the  death  of  such 
convict  without  being  released,  if  no  legal  representative  shall  demand  such 
property  within  five  years,  the  same  shall  be  paid  into  the  state  prison  fund. 

4.  The  rules  and  regulations  prescribing  the  duties  and  obligations  of  the 
prisoners  shall  be  printed  and  hung  up  in  each  cell  and  shop. 

5.  Each  convict,  when  he  leaves  the  prison,  shall  be  supplied  with  the  money 
taken  from  him  when  he  entered,  and  which  he  has  not  disposed  of,  together 
with  any  sum  which  may  have  been  earned  by  him  for  his  own  account,  allowed 
to  him  by  the  state  for  good  conduct  or  diligent  labor,  or  may  have  been 
presented  to  him  from  any  source;  and,  in  case  the  prisoner  has  not  funds 
sufficient  for  present  purposes,  he  shall  be  furnished  with  five  dollars  in  money, 
a  suit  of  clothes,  costing  not  more  than  ten  dollars,  and  [fare]  by  the  cheapest 
route  to  the  place  where  sentenced  from,  if  the  prisoner  desires  to  return  there, 
or  to  any  other  place  of  the  same  cost ;  and  he  shall  be  entitled,  if  he  so  elect,  to 
immunity  from  having  his  hair  cut,  or  from  being  shaved,  for  three  calendar 
months  immediately  prior  to  his  discharge.  It  shall  not  be  lawful  for  the 
officers  of  the  prison  to  furnish,  or  permit  to  be  furnished,  to  any  one,  for 
publication,  the  name  of  any  prisoner  about  to  be  discharged. 

[Insane  convict.]  When  the  warden,  and  such  other  officers  as  may  be 
designated  ky  the  directors  to  act  with  him  in  such  cases,  shall  be  of  opinion 
that  any  convict  is  insane,  they  shall  make  proper  examination,  and  if  they 
remain  of  the  opinion  that  such  person  is  insane,  the  warden  shall  certify  the 
fact  to  the  superintendent  of  one  of  the  state  asylums  for  the  insane,  and  shall 
forthwith  send  such  convict  to  said  asylum  for  care  and  treatment.  If  at  the 
expiration  of  the  term  of  sentence  the  insane  convict  is  still  in  the  insane 
asylum,  he  shall  be  allowed  to  remain  there  until  discharged  cured.  It  shall 
be  the  duty  of  the  warden,  also,  to  send  to  the  directors  a  copy  of  such  certifi- 
cate, and  thereafter  a  statement  as  to  his  subsequent  acts  regarding  the  said 
insane  convict.  And  it  shall  be  the  duty  of  the  superintendent  of  the  insane 
asylum  to  receive  such  insane  convict  and  keep  him  until  cured.  It  shall  be 
his  duty,  upon  receipt  of  such  insane  convict,  to  notify  the  directors  of  the 
fact,  giving  name,  date,  and  where  from,  and  from  whose  hands  received. 
When,  in  the  opinion  of  the  superintendent,  such  insane  convict  is  cured  of 
insanity,  it  shall  be  his  duty  to  immediately  notify  the  directors  thereof;  and 
it  shall  be  his  duty  also  to  notify  the  warden  of  the  prison  from  whence  he 
was  received,  who  shall  immediately  send  for,  take,  and  receive  the  said 
convict  back  into  the  prison,  the  time  passed  at  the  asylum  counting  as  part  of 
such  convict's  sentence. 
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[Discharge  of  insane  convict^  proceedings.]  Before  discharging  any  convict 
who  may  be  insane  at  the  time  of  the  expiration  of  his  sentence,  the  warden 
shall  first  give  notice,  in  writing,  to  a  judge  of  the  superior  court  of  the  county 
in  which  the  state  prison  may  be  located,  over  which  he  has  control,  of  the  fact 
of  such  insanity;  whereupon  said  court  shall  forthwith  make  an  order,  and 
deliver  the  same  to  the  sheriff  of  said  county,  commanding  him  to  remove 
such  insane  convict  and  take  him  before  said  court.  Upon  the  receipt  of  such 
order,  it  shall  be  the  duty  of  said  sheriff,  to  whom  it  is  directed,  to  execute, 
and  return  the  same  forthwith  to  the  court  by  whom  it  was  issued,  and  there- 
upon the  said  court  shall  cause  proper  examination  to  be  made  by  medical 
experts,  and  if  it  shall  satisfactorily  appear  that  such  convict  is  insane,  said 
court  shall  order  him  to  be  confined  in  one  of  the  insane  asylums.  The  sheriff 
shall  receive  the  same  compensation  as  for  transferring  a  prisoner  to  the  state 
prison,  and  to  be  paid  in  the  same  manner.  If  any  judge,  after  having  been 
notified  by  the  warden,  shall  neglect  to  cause  such  order  to  be  made,  as  herein 
provided,  or  any  such  sheriff  shall  neglect  to  remove  such  insane  convict,  as 
required  by  the  provisions  of  this  section,  it  shall  be  the  duty  of  the  warden 
to  cause  such  insane  convict  to  be  removed  before  a  superior  court  of  a  county 
in  which  the  state  prison  is  located,  in  charge  of  an  officer  of  the  prison,  or 
other  suitable  person,  for  the  purpose  of  examination;  and  the  cost  of  such 
removal  shall  be  paid  out  of  the  state  treasury,  in  the  same  manner  as  when 
removed  by  the  sheriff,  as  in  this  title  provided. 

Hi8tory:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  590, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  547. 

§  1688.  PBISONEBS,  CREDITS  OF.  The  state  board  of  prison  directors 
shall  require  of  every  able-bodied  convict  confined  in  a  state  prison  as  many 
hours  of  faithful  labor  in  each  and  every  day  during  his  term  of  imprisonment 
as  shall  be  prescribed  by  the  rules  and  regulations  of  the  prison.  Every  con- 
vict who  shall  have  no  infraction  of  the  rules  and  regulations  of  the  prison,  or 
laws  of  the  state,  recorded  against  him,  and  who  performs  in  a  faithful,  orderly, 
and  peaceable  manner  the  duties  assigned  to  him,  shall  be  allowed  from  his 
term,  instead  and  lieu  of  the  credits  heretofore  allowed  by  law,  a  deduction 
of  two  months  in  each  of  the  first  two  years,  four  months  in  each  of  the  next 
two  years,  and  five  months  in  each  of  the  remaining  years  of  said  term,  and 
pro  rata  for  any  part  of  a  year,  where  the  sentence  is  for  or  more  or  less  than 
a  year.  The  mode  of  reckoning  credits  shall  be  as  shown  in  the  following 
table : 

SCHEDULE  OF  CREDITS. 

No,  of  Tears  of  Good  Time  Total  Good  Time  Time  to  he  Served  if 

Sentence.  Granted.  Made.  Full  Time  is  Made. 

First   year 2  months 2  months 10  months. 

Second  year 2  months 4  months 1  year     and  8  months 

Third  year 4  months 8  months 2  years  and  4  months 

Fourth  year 4  months 1  year 3  years 

Fifth  year 5  months 1  year    and    5  months...   3  years  and  7  months 

Sixth  year 5  months 1  year    and  10  months ..  •   4  years  and  2  months 

Seventh  year 5  months 2  years  and    3  months...   4  years  and  9  months 

Kiprhth  year 5  months 2  years  and    8  months...   5  years  and  4  months 

Ninth  year 5  months 3  years  and    1  month..  ••   5  years  and  11  months 

Tenth  year 5  months 3  vnnrs  and    6  months...  6  years  and  5  months 
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And  so  on,  through  as  many  years  as  may  be  the  term  of  the  sentence.  Each 
convict  shall  be  held  entitled  to  these  deductions,  unless  the  board  of  directors 
shall  find  that  for  misconduct  or  other  cause  he  should  not  receive  them. 

[Forfeiture  of  credits.]  But  if  any  convict  shall  commit  any  assault  upon 
keeper,  or  any  foreman,  officer,  convict,  or  person,  or  otherwise  endanger  life, 
or  shall  be  guilty  of  any  flagrant  disregard  of  the  rules  of  the  prison,  or 
commit  any  misdemeanor,  or  in  any  manner  violate  any  of  the  rules  and  regu- 
lations of  the  prison,  he  shall  forfeit  all  deductions  of  time  earned  by  him  for 
good  conduct  before  the  commission  of  such  offense,  or  that,  under  this  section, 
he  may  earn  in  the  future,  or  shall  forfeit  such  part  of  such  deductions  as  to 
the  board  of  directors  may  seem  just;  such  forfeiture,  however,  shall  be  made 
only  by  the  board  of  directors  after  due  proof  of  the  offense  and  notice  to  the 
offender;  nor  shall  any  forfeiture  be  imposed  when  a  party  has  violated  any 
rule  or  rules  without  violence  or  evil  intent,  of  which  the  directors  shall  be 
the  sole  judges.  The  board  shall  have  power  to  restore  credits  forfeited,  for 
such  reasons  as  by  them  may  seem  proper. 

Hi8tory:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  592, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  549. 


CKEDITS  FOB  GOOD  CONDUCT. 

1,  2.  Credits — Wtere  prisoner  is  serving  two 

terms. 
3-  5.  Same — Overruled. 

6.  Depriving   of   credits — ^Petition   for  lia- 

beas  corpus. 

7.  Failure  of  superintendent  to  keep  "good- 

time  account" — Effect  of. 

8.  Forfeiture    of    credits — ^Jurisdiction    of 

prison  directors. 

9.  Same — Same — Future  credits. 

10.  Not  repealed  hj  implication. 

11.  Notice  to  convict  of  charges  and  hear- 

ing— Requisites  of. 

12.  Same — ^Before  forfeiture  of  credits. 


1.  Credit*  —  \inhere  prlMoner  I* 
tiTo  terms. — When  prisoner  has  been  con- 
victed of  felony  for  two  offenses,  for  which 
he  has  been  sentenced  to  serve  Imprison- 
ment in  state  prison*  term  of  Imprisonment 
of  second  sentence  to  commence  on  expira- 
tion of  first,  any  deduction  for  STOod  be- 
havior to  which  prisoner  may  be  entitled 
during:  service  of  term  of  Imprisonment, 
under  act  of  1868,  must  not  be  taken  from 
end  of  such  first  term,  but  from  end  of 
entire  term  included  in  both  sentences.  En- 
tire period  of  servitude  included  In  both 
sentences  is  but  one  term,  within  meaning: 
of    statute. — Ex  parte  Dalton,  49  Cal.  463,  466. 

2.  This  doctrine  was  approved  by  Mr. 
Justice  Ross,  of  the  United  States  Circuit 
Court,  for  the  Northern  District  of  Cali- 
fornia, In  a  case  where  a  federal  prisoner 
had  been  convicted  of  several  distinct  of- 
fenses at  the  same  trial  and  sentenced  by 
the  trial  judge  to  serve  a  term  of  two  years 
for  each  in  the  state  prison  at  San  Quen- 
tin,  holding:  that  the  sentences  were  to  run 
successively,   each   term  commencing:   wlien 


the  preceding  had  ended  (remarking:  that 
otherwise  the  punishment  prescribed  by 
the  statute  for  each  distinct  offense  could 
not  be  Imposed,  although  properly  prose- 
cuted, and  notwithstanding:  the  due  and 
leg:al  conviction  of  the  offender),  and  that 
all  deductions,  If  any,  for  g:ood  conduct, 
were  to  be  taken  from  the  end  of  the  entire 
term  of  imprisonment  under  the  successive 
sentences  and  successive  terms.  —  In  re 
Greenwald,  77  Fed.  690,  696. 

8.  Samc^Overraled,  in  Ex  parte  Clifton, 
146  Cal.  186,  189,  78  Pac.  666,  holding  that 
since  the  amendment  of  the  act  of  1889 
(Stats.  1889,  p.  410),  of  which  above  sec- 
tion is  substantial  re-enactment,  the  sub- 
stitution of  the  words  "shall  be  allowed 
from    his   term,"   in   lieu    of   words    "entire 


Merrlns  term,"  means  that  credits  for  good  be- 
havior to  which  prisoner  is  entitled  are  to 
be  computed  on  each  term  separately,  and 
not  as  though  sentences  constituted  but 
one   term. 

4.  The  court  say:  "It  is  clear  that  un- 
der the  language  of  the  original  section  it 
was  intended  to  make  the  successive  pe- 
riods of  imprisonment  under  cumulative 
sentences  continuous  for  commutation  pur- 
poses, and  it  Is  equally  apparent  by  the 
subsequent  amendment,  and  also  under  the 
present  act,  that  it  was  intended  to  leave 
the  terms,  as  the  law  leaves  them,  separate. 
....  It  was  this  legal  separateness  and 
distinctness  between  terms  of  Imprisonment 
under  cumulative  sentences  which  the  leg- 
islature in  the  original  section  intended, 
for  the  purpose  of  credit  commutation,  to 
destroy,  and  which  In  clear  and  compre- 
hensive language  it  effected,  by  making 
the  'penal  servitude  to  which  a  convict  has 
been  sentenced'  an  'entire  term.'  When, 
however.  In  subsequently  dealing  with  the 
'ubject   it   abandoned   the   definition   of   an 
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'entire  term/  which  It  had  theretofore  cre- 
ated, and  used  simply  the  words  'his  term/ 
it  certainly  intended  that  the  word  'term* 
should  be  employed  in  Its  lesral  slsrniflcance, 
and  to  embrace  the  period  solely  which  a 
prisoner  was  actually  serving:  under  a  sriven 
sentence,  treated  as  separate  and  distinct 
from  any  other  sentence  which,  under  an 
equally  separate  Judgrment,  he  would  on  Its 
expiration  be  required  to  serve/' — Ex  parte 
Clifton,  146  Cal.  186,  188-9,  78  Pac.  655. 

6/  This  is  In  accordance  with  the  hold- 
ing in  Pennsylvania,  which  is  to  the  effect 
that  two  successive  sentences  can  not  be 
asTSrres&ted  or  treated  as  one  for  the  pur- 
pose of  an  allowance  of  credits  for  good 
behavior;  that  such  sentences  are  in  fact 
and  in  law  separate  and  distinct,  so  that 
the  commutation  for  grood  conduct  is  to 
be  calculated  on  each  one  sep.arately  and 
successively. — Reinhart  v.  Vaux,  10  W.  N.  C. 
222. 

«.  Deprlvins  of  credits— Petition  for  ha- 
bea»  corpus  must  show  that  the  prison 
board  has  deprived  petitioner  of  credits 
due  to  him  under  the  provisions  of  the 
above  section,  and  that  if  such  credits 
were  allowed  he  would  be  entitled  to  be 
dischargred  by  expiration  of  term. — In  re 
Shelton,  178  Cal.  562,  174  Pac.  81. 

7.  Failure  of  supcrlnteadeat  to  kccy 
<*Kood-tlnic  account"-— Effect  of. — In  a  case 
where  the  superintendent  of  a  penitentiary 
fails  to  keep  a  "grood-time  account"  of  the 
credits  to  which  the  prisoner  is  entitled,  as 
required  by  the  statute,  this  omission  raises 
the  presumption  that  the  prisoner  is  en- 
titled to  his  full  grood-time  credit,  and  the 
want  of  a  reg^ister  or  grood-time  account 
can  not  be  supplied  by  oral  evidence,  even 
though  such  evidence  mlgrht  perhaps  be  ad- 
missible to  contradict  or  to  corroborate 
such  good-time  account  as  made  and  kept 
by  the  proper  officer  in  charge. — State  v. 
McClellan,  87  Tenn.  62,  9  S.  W.  283. 

8.  Forfeiture  of  credits— Jurisdiction  of 
prison  directors.  —  A  prisoner  on  parole, 
who  violates  a  law  of  the  state  during  the 
period  of  his  sentence,  forfeits  his  right  to 


the  credits  for  good  conduct,  earned  on  his 
first  term,  and  the  board  of  prison  directors 
are  empowered  to  forfeit  such  credits  be- 
cause of  his  commission  of  the  second 
crime  while  on  parole. — Ex  parte  Sanders, 

—  Cal.  App.  — ,  190  Pac.  647. 

9.  Same  —  Same  —  Future  credits. — This 
section  gives  the  board  of  prison  directors 
power  to  forfeit  the  credits  of  a  prisoner 
earned    in    the    future. — Ex    parte    Sanders, 

—  Cal.  App.  — ,   190  Pac.   647. 

10.  Not  repealed  by  implication  by  sec- 
tion 1168,  ante,  although  the  manifest  in- 
tention of  the  legislature  in  the  adoption 
of  the  indeterminate-sentence  law  was  to 
do  away  with  the  legislative  plan  thereto- 
fore in  force. — In  re  Lee,  177  Cal.  690,  171 
Pac.    958. 

11.  Notice  to  convict  of  charires  and 
hearlnic  —  Requisites  of.  ^A  prisoner  pro- 
ceeded against  for  violation  of  the  rule  and 
regulation  whereby  he  forfeits  credits 
which  he  has  earned,  under  above  section, 
must  have  due  notice  of  the  hearing,  but 
that  notice  Is  not  required  to  be  In  writing, 
and  there  Is  no  prescribed  formal  proce- 
dure in  such  cases;  it  would  be  more  or- 
derly to  put  the  charge  In  writing  and  in 
such  language  as  would  leave  the  prisoner 
in  no  doubt  as  to  the  nature  of  the  charge; 
and  where  the  minutes  of  the  board  of 
prison  directors  show  that  "the  charge  was 
read  and  explained  to  him,  and  being  asked 
for  his  plea,  the  prisoner  plead  guilty/'  it 
is  immaterial  whether  the  charge  was  en- 
tered in  some  book  in  which  evidence  of 
the  proceedings  of  the  board  is  preserved, 
or  written  on  a  sheet  of  paper  disconnected 
with  such  book. — Ex  parte  Macdonald,  — 
Cal.  App.  — ,  187  Pac.  991. 

V2»     Same-^Bcfore  forfeiture  of  credits. — 

Under  this  section  a  prisoner's  good  con- 
duct credits  can  not  be  forfeited  for  partici- 
pating in  a  riot  within  the  prison,  but  who 
pleads  not  guilty  to  such  participation, 
without  the  notice  and  hearing  roquirt^d  by 
the  section. — Ex  parte  Raymond,  —  Cal. 
App.  — ,  192  Pac.   459. 


§1589.    PBISONERS,  UNITED  STATES.    All  criminals  sentenced  to  the 

state  prisons  by  the  authority  of  the  United  States  shall  be  received  and  kept 

according  to  the  sentence  of  the  court  by  which  they  were  tried,  and  the 

prisoners  so  confined  shall  be  subject  in  all  respects  and  [to]  discipline  and 

treatment  as  though  committed  under  the  laws  of  this  state.    The  wardens  are 

hereby  authorized  to  charge  and  receive  from  the  United  States,  for  the  use  of 

the  state,  an  amount  sufficient  for  the  support  of  each  prisoner,  the  cost  of  all 

clothing  that  may  be  furnished,  and  one  dollar  per  month  for  the  use  of  the 

prisoner.    No  other  or  further  charge  shall  be  made  by  any  officer  for  or  on 

account  of  such  prisoners. 

History:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  693, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  550. 
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§1690.  DIBECTORS,  POWEBS  OF.  The  board  of  directors  shall  have 
power  to  contract  for  the  supply  of  gas  attid  water  for  said  prisons,  upon  such 
terms  as  said  board  shall  deem  to  be  for  the  best  interests  of  the  state,  or  to 
manufacture  gas,  or  furnish  water  themselves,  at  their  option.  They  shall  also 
have  power  to  erect  and  construct,  or  cause  to  be  erected  and  constructed, 
electrical  apparatus  or.  other  illuminating  works  in  their  discretion  with  or 
without  contracting  therefor,  on  such  terms  as  they  may  deem  just.  The 
board  shall  have  full  power  to  erect  any  building  or  structure  deemed  neces- 
sary by  them,  or  to  alter  or  improve  the  same,  and  to  pay  for  the  same  from 
the  fund  appropriated  for  the  use  or  support  of  the  prisons,  or  from  the  earn- 
ings thereof,  without  advertising  or  contracting  therefor;  provided,  that  no 
building  or  structure,  the  cost  of  which  shall  exceed  five  thousand  dollars, 
shall  be  erected  or  constructed  without  first  obtaining  the  consent  of  the 
governor,  secretary,  and  treasurer  of  the  state,  or  a  majority  thereof.  The 
board  shall  have  power  to  give  for  meritorious  service  to  any  convict  dis- 
charged or  about  to  be  discharged,  a  sum  in  addition  to  that  already  allowed, 
not  exceeding  ten  dollars. 

History:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  593, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  650. 

§1691.  OFFIOEBS  AND  EMPLOYEES,  NOT  TO  BEOEIVE  OTHER 
COMPENSATION  THAN  THAT  ALLOWED  BY  DIBEOTOBS.  No  officer  or 
employees  shall  receive,  directly  or  indirectly,  any  compensation  for  hia 
services  other  than  that  prescribed  by  the  directors ;  nor  shall  he  receive  any 
compensation  whatever,  directly  or  indirectly,  for  any  act  or  service  which  he 
may  do  or  perform  for  or  on  behalf  of  any  contractor,  or  agent,  or  employee 
of  a  contractor.  For  any  violation  of  the  provisions  of  this  section  the  officer, 
agent,  or  employee  of  the  state  shall  be  discharged  from  his  office  or  service ; 
and  every  contractor,  or  employee,  or  agent  of  a  contractor  engaged  therein, 
shall  be  expelled  from  the  prison  grounds,  and  not  again  permitted  within 
the  same  as  a  contractor,  agent,  or  employee. 

Hi8tory:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  593, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  560. 

§  1692.    OFFICEBS  AND  EMPLOYEES,  NOT  TO  MAKE  GIFTS,  ETC.    No 

officer  or  employee  of  the  state,  or  contractor,  or  employee  of  a  contractor, 
shall,  without  permission  of  the  board  of  directors,  make  any  gift  or  present 
to  a  convict,  or  receive  any  from  a  convict,  or  have  any  barter  or  dealings  with 
a  prisoner.  For  every  violation  of  the  provisions  of  this  section,  the  party 
engaged  therein  shall  incur  the  same  penalty  as  prescribed  in  section  one 
thousand  five  hundred  and  ninety-one  of  this  code.  No  officer  or  employee  of 
the  prison  shall  be  interested,  directly  or  indirectly,  in  any  contract  or  pur- 
chase made  or  authorized  to  be  made  by  any  one  for  or  on  behalf  of  the 

prisons. 

History:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  593, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  551. 

§  1593.  ANNUAL  BEPOBTS.  There  shall  be  printed  annually  for  the  uso 
of  the  prisons  five  hundred  copies  of  the  annual  report  of  the  board  of  direc- 

2588 


§§  1584.1S06  BUILDINGS  DESTROYED  BY  FIRE— REBl  ILDING.  IPt.  UI. 

tors,  and  the  clerk  shall  annually  transmit  to  each  of  the  state  prisons  in  the 

United  States  one  copy  of  such  report. 

History:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  594, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  551. 

§1694.  BONDS  OF  OFFICERS  AND  EMPLOYEES.  All  the  bonds  of 
lofficers  and  employees  under  this  title  shall  be  deposited  with  the  secretary  of 
state. 

History:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  594, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  561. 

§  1596.    BEBUILDINO  OF  BUILDINGS  DESTROYED  BY  FIRE     If  any 

of  the  shops  or  buildings  in  which  convicts  are  employed  are  destroyed  in  any 
way,  or  injured  by  fire  or  otherwise,  they  may  be  rebuilt  or  repaired  imme- 
diately, under  the  direction  of  the  board  of  directors,  by  and  with  the  advice 
and  consent  of  the  governor,  attorney-general,  and  secretary  of  state,  and  the 
expenses  thereof  paid  out  of  any  funds  in  the  state  treasury  not  otherwise 
appropriated  by  law. 

History:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  594, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  551. 

§1696.  .REPORTS.  The  board  of  directors  must  report  to  the  governor 
from  time  to  time  the  names  of  any  and  all  persons  confined  in  the  state 
prisons  who,  in  tieir  judgment,  ought  to  be  pardoned  out  and  set  at  liberty 
on  account  of  good  conduct,  or  unusual  term  of  sentence,  or  any  other  cause, 
which,  in  their  opinion,  should  entitle  the  prisoner  to  pardon. 

Sec.  2.  [Oonstruction  of  act.]  Nothing  in  this  act  contained  shall  be  con- 
strued to  shorten  or  extend  the  term  of  office  of  any  person  holding  office  or 
employment  at  the  time  this  act  goes  into  effect  under  the  provisions  of  an 
act  entitled,  **An  act  to  regulate  and  govern  the  state  prisons  of  California," 
approved  March  nineteen,  one  thousand  eight  hundred  and  eighty-nine,  or  the 
acts  amendatory  thereof  or  supplementary  thereto. 

History:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  594, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  551. 
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§  1597.    COUNTY  JAILS,  BY  WHOM  KEPT  AND  FOB  WHAT  USED. 

The  common  jails  in  the  several  counties  of  this  state  are  kept  by  the  sheriflfs 
of  the  counties  in  which  they  are  respectively  situated,  and  are  used  as  follows : 

1.  For  the  detention  of  persons  committeed  in  order  to  secure  their  attend- 
ance as  witnesses  in  criminal  cases; 

2.  For  the  detention  of  persons  charged  with  crime  and  committed  for  trial ; 

3.  For  the  confinement  of  persons  committed  for  contempt,  or  upon  civil 
process,  or  by  other  authority  of  law ; 

4.  For  the  confinement  of  persons  sentenced  to  imprisonment  therein  upon  a 

conviction  for  crime. 

History:     Enacted  February  14,  1872,  founded  on  §  17  Act  April  29, 
1851,  Stats.  1851,  p.  192. 


1.     Stay  of  exeevttoii  of  sentenee— 'SIfect 

of. — The  effect  of  our  order  staylngr  execu- 
tion of  the  sentence  was  to  make  Illegal 
petitioner's  detention  in  the  state  prison 
during:  such  time  as  the  stay  of  execution 
may  continue  in  force.  A  stay  of  execution 
of  a  Judgment  of  conviction  suspends  the 
judgrment  and  arrests  all  proceedings 
thereon  during  the  continuance  of  the  stay. 
The  effect  of  the  suspension  of  the  Judg- 
ment is  that,  during:  the  time  of  the  Judgr- 
ment's  suspension,  the  defendant  can  not 
be  treated  as  a  convict  undergroingr  punish- 
ment for  his  crime,  nor  as  one  who  is  sub- 
ject to  imprisonment  in   the  state  prison — 


even  for  the  purpose  of  detention.  There- 
fore, pendlnff  our  stay  of  execution  of  the 
judgrment  of  conviction,  petitioner  should 
be  remanded  to  and  remain  in  the  custody 
of  the  sheriff  (Ex  parte  Rodley,  132  Cal. 
40,  64  Pac.  91);  and  the  sheriff  must  keep 
his  prisoner  in  the  usual  place  of  confine- 
ment— the  county  Jail.  Duringr  the  stay  of 
execution,  and  while  he  is  in  the  custody 
of  the  sheriff,  petitioner  is  a  person  con- 
fined "by  other  authority  of  law,"  within 
the  meaning  of  subdivision  3  of  above  sec- 
tion.— Ex  parte  Hoyne,  — -  Cal.  App.  — ,  193 
Pac.  813. 


§  1598.  BOOMS  BEQmRED  IN  OOXTNTY  JAILS.  Each  county  jail  must 
contain  a  sufficient  number  of  rooms  to  allow  all  persons  belonging  to  either 
one  of  the  following  classes  to  be  confined  separately  and  distinctly  from  per- 
sons belonging  to  either  of  the  other  classes : 

1.  Persons  committed  on  criminal  process  and  detained  for  trial; 

2.  Persons  already  convicted  of  crime  and  held  under  sentence. 
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3.  Persons  detained  as  witnesses  or  held  under  civil  process,  or  under  an 
order  imposing  punishment  for  a  contempt; 

4.  Males  separately  from  females. 

History:     Enacted  February  14,  1872»  founded  on  §  18  Act  April  29, 
1851,  Stats.  1851,  pp.  192,  193. 

§  1699.    PBISONERS  TO  BE  CLASSIFIED.  Persons  committed  on  criminal 

process  and  detained  for  trial,  persons  convicted  and  under  sentence,  and 

persons  committed  upon  civil  process,  must  not  be  kept  or  put  in  the  same 

room,  nor  shall  male  and  female  prisoners  (except  husband  and  wife)  be  kept 

or  put  in  the  same  room. 

History:     Enacted  February  14,  1872,  re-enactment  of  §  20  Act  April 
29,  1851,  Stats.  1851,  p.  193. 

§  1600.    PBISONEBS  COMMITTED  MUST  BE  ACTUALLY  CONFINED. 

A  prisoner  committed  to  the  county  jail  for  trial  or  for  examination,  or  upon 
conviction  for  a  public  oflfense,  must  be  actually  confined  in  the  jail  until  he  is 
legally  discharged;  and  if  he  is  permitted  to  go  at  large  out  of  the  jail,  exceptl 
by  virtue  of  a  legal  order  or  process,  it  is  an  escape. 

History:     Enacted  February  14,  1872. 

CONFINEMENT  OF  PBISONERS.  supervisors  have  power  to  provide  for  em- 

1.  Attorney  convicted  of  felony.  Ployment    of   prisoners    confined    In    county 
-,    _      ,            ^     -  Jail,  and  to  appoint  person  to  oversee  such 

2.  Employment  of  prisoners.  prisoners   while   encased   in  such   employ- 

1.  Attorney  convleted  of  felony  must  be  ment,  and  to  provide  for  sheriff  delivering 
kept  in  county  Jail,  and  if  permitted  to  actual  custody  of  such  prisoners  to  such 
appear  as  counsel  for  another  prisoner,  person  for  purposes  of  employment,  and 
sheriff  is  guilty  of  permittlngr  escape. —  sheriff  can  not  refuse  to  obey  such  order 
Pedersen  v.  Superior  Court,  149  Cal.  389,  by  virtue  of  such  section. — ^Hicks  v.  Folks, 
86  Pac.   712,  713.  97  Cal.  241,  242.  32  Pac.   8. 

2.  Kmployment     of     prlMonem.  —  Under  A»  to  riffht  to  compel  prtoonen  to  labor. 

County    Government  Act   of   1891,   board   of       see,  post,  §  1613  and  note. 

§  1601.    SHERIFF  TO  RECEIVE  PRISONERS  COMMITTED  BY  TTNITED 

STATES  COURTS.    The  sheriff  must  receive  and  keep  in  the  county  jail, 

any  prisoner  committed  thereto  by  process  or  order  issued  undet  the  authority 

of  the  United  States,  until  he  is  discharged  according  to  law,  as  if  he  had  been 

committed  under  process  issued  under  the  authority  of  this  state;  provision 

being  made  by  the  United  States  for  the  support  of  such  prisoner. 

History:      Enacted    February   14,    1872,    re-enactment   of    S  41    Act 
AprU  29,  1851,  Stats.  1851,  p.  196. 

CONFINEMENT  OF  UNITED  STATES  of  escape.— People  v.  Ah  Teung.  93  Cal.  421, 

PRISONERS.  426,  15  L.  R.  A.  190,  28  Pac.  677. 

1.  United  States  prisoners.  ?•     Compensation    for.— Sheriff    must    re- 
_,             _                J..       if                                             celve     and     keep     prisoner     committed     by 

2.  Same— Compensation  for.  authority  of  United  States  upon  being  ten- 
1.     United    State*    prtnonem. — Sheriff    can       dered     reasonable     compensation     for     his 

receive    and    keep    United    States    prisoner  keep,  and  amount  per  diem  fixed  by  board 

only    when    he    is    legrally    committed.     One  of  supervisors  of  county  as  Just  compensa- 

left  at  Jail  by  United  States  marshal  acting:  tion     for     support     of     state     and     county 

without   authority   of   law   caii    not   be   de-  prisoners    must    be    presumed    reasonable 

tained,   and  upon  leaving^  he   is   not  guilty  compensation. — In  re  Kays,   35  Fed.  288. 
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§1602.    SHERIFF  OB  JAILEB  ANSWERABLE  FOB  SAFE-KEEPINO 

OF  SUCH  PBISONEBS.    A  sheriff,  to  whose  custody  a  prisoner  is  committed, 

as  provided  in  the  last  section,  is  answerable  for  his  safe-keeping  in  the  courts 

of  the  United  States,  according  to  the  laws  thereof. 

History:  Enacted  February  14,  1872,  re-enactment  of  §  42  Act 
[AprU  29/1851,  Stats.  1851,  p.  196. 

§1603.    WHEN  JAIL  IN  OONTIOUOUS  COUNTY  MAY  BE  USED.    When 

there  is  no  jail  m  the  county,  or  when  the  jail  becomes  unfit  or  unsafe  for  the 

confinement  of  prisoners,  the  judge  of  the  superior  court  may,  by  a  written 

order  filed  with  the  county  clerk,  designate  the  jail  of  a  contiguous  county 

for  the  confinement  of  the  prisoners  of  his  county,  or  of  any  of  them,  and  may 

at  any  time  modify  or  vacate  such  order. 

History:  Enacted  February  14,  1872,  re-enactment  of  §21  Act 
April  29,  1851,  Stats.  1851,  p.  193;  amended  by  Code  Commission,  Act 
March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  503,  act  held  unconstitu- 
tional, see  history,  §  5  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  709. 

§1604.    EEEPEB  OF  JAIL  IN  CONTIGUOUS  COUNTY  TO  RECEIVE 

PklSONERS.    A  copy  of  the  appointment,  certified  by  the  county  clerk,  must 

be  served  on  the  sheriff  or  keeper  of  the  jail  designated,  who  must  receive 

into  his  jail  all  prisoners  authorized  to  be  confined  therin,  pursuant  to  the 

last  section,  and  who  is  responsible  for  the  safe-keeping  of  the  persons  so 

committed,  in  the  same  manner  and  to  the  same  extent  as  if  he  was  sheriff 

of  the  county  for  whose  use  his  jail  is  designated,  and  with  r«spect  to  the 

persons  so  committed  he  is  deemed  the  sheriff  of  the  county  from  which  they 

were  removed. 

History:  Enacted  February  14,  1872,  re-enactment  of  §22  Act 
April  29,  1851,  Stats.  1851,  p.  193. 

§  1606.    WHEN  JAIL  IN  CONTIGUOUS  OOXTNTY  IS  NOT  TO  BE  USED. 

When  a  jail  is  erected  in  a  county  for  the  use  of  which  the  designation  was 
made,  or  its  jail  is  rendered  fit  and  safe  for  the  confinement  of  prisoners,  the 
judge  of  the  superior  court  of  that  county  must,  by  a  written  revocation, 
filed  with  the  county  clerk  thereof,  declare  that  the  necessity  for  the  desig- 
nation has  ceased,  and  that  it  is  revoked. 

History:  Enacted  February  14,  1872,  founded  on  §  23  Act  April  29, 
1851,  Stats.  1851,  p.  193;  amended  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  503,  act  held  unconstitutional,  see 
history,  §  5  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and 
Amdts.  1905,  p.  710. 

§  1606.    PRISONERS  TO  BE  RETXTRNED  TO  PROPER  COUNTY.    The 

county  clerk  must  immediately  serve  a  copy  of  the   revocation  upon   the 

sheriff  of  the  county,  who  must  thereupon  remove  the  prisoners  to  the  jail 

of  the  county  from  which  the  removal  was  had. 

History:  Enacted  February  14,  1872,  re-enactment  of  §24  Act 
April  29,  1851,  Stats.  1851,  p.  193. 

§  1607.  PRISONERS  MAY  BE  REMOVED  IN  CASE  OF  FIRE.  When  a 
county  jail  or  a  huilding  contiguous  to  it  is  on  fire,  and  there  is  reason  to 
apprehend  that  the  prisoners  may  be  injured  or  endangered,  the  sheriff  or 
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jailer  must  remove  them  to  a  safe  and  convenient  place,  and  there  confine 

them  as  long  as  it  may  be  necessary  to  avoid  the  danger. 

History:      Enacted    February    14,    1872,   re-enactment   of   S  25   Act 
AprU  29,  1851,  Stats.  1851,  p.  193. 

§  1608.     PRISONERS  MAY  BE  REMOVED  IN  CASE  OF  PESTILENCE. 

When  a  pestilence  or  contagious  disease  breaks  out  in  or  near  a  jail,  and  the 
physician  thereof  certifies  that  it  is  liable  to  endanger  the  health  of  the  pris- 
oners, the  county  judge  may,  by  a  written  appointment,  designate  a  safe  and 
convenient  place  in  the  county,  or  the  jail  in  a  contiguous  county,  as  the  place 
of  their  confinement.  The  appointment  must  be  filed  in  the  office  of  the  county 
clerk,  and  authorize  the  sheriff  to  remove  the  prisoners  to  the  place  or  jail 
designated,  and  there  confine  them  until  they  can  be  safely  returned  to  the 
jail  from  which  they  were  taken. 

History:      Enacted    February   14,    1872,   re-enactment   of   S  26   Act 
April  29,  1851,  Stats.  1851,  pp.  193,  194. . 

§  1609.    PAPERS  SERVED  ON  JAILER  FOR  PRISONER.    A  sheriff  or 

jailer  upon  whom  a  paper  in  a  judicial  proceeding,  directed  to  a  prisoner,  in 

his  custody,  is  served,  must  forthwith  deliver  it  to  the  prisoner,  with  a  note 

thereon  of  the  time  of  its  service.    For  a  neglect  to  do  so  he  is  liable  to  the 

prisoner  for  all  damages  occasioned  thereby. 

History:      Enacted   February   14,   1872,   re-enactment   of   $28    Act 
AprU  29,  1851,  Stats.  1851,  p.  194. 

§  1610.     GUARD  FOR  JAIL.    The  sheriff,  when  necessary,  may,  with  the^ 

assent  in  writing  of  the  county  judge,  or  in  a  city,  of  the  mayor  thereof, 

employ  a  temporary  guard  for  the  protection  of  the  county  jail,  or  for  the 

safe-keeping  of  prisoners,  the  expenses  of  which  are  a  county  charge. 

History:      Ejuacted   February   14,   1872,   re-enactment   of   S  29   Act 
AprU  29,  1851,  Stats.  1851,  p.  194. 


§1611.    SHERIFF  TO  RECEIVE  ALL  PERSONS  DULY  COMMITTED. 

The  sheriff  must  receive  all  persons  committed  to  jail  by  competent  authority, 

and  provide  them  with  necessary  food,  clothing,  and  bedding,  for  which  he 

shall  be  allowed  a  reasonable  compensation,  to  be  determined  by  the  board  of 

supervisors,  and,  except  as  provided  in  the  next  section,  to  be  paid  out  of  the 

county  treasury. 

History:     Enacted  February  14,  1872,  substantial  re-enactment  of 
§  30  Act  AprU  29,  1851,  SUts.  1851,  p.  194. 


COMPENSATION  OP  SHERIFF. 

1.  "Commitineiit  by  competent  authority." 

2.  Compensation  of  sheriff. 

3.  Legality  of  commitment — Sheriff  not  judge 

of. 

1.  ^Tommltnieiit  by  competent  aathor- 
Ity." — Any  commitment  to  the  county  jail, 
or  to  the  custody  of  the  sheriff,  that  this 
court  may  make,  is  a  commitment  by  "com- 
petent authority,"  within  the  meaningr  of 
the  above  section. — Ex  parte  Moyne,  —  Cal. 
App.  — ,  193  Pac.  813,  following  County  of 


Sonoma    v.    Santa    Rosa,    102    Cal.    426,    36 
Pac.  810. 

2.  Compensation  of  Bherlff.  —  What  is 
reasonable  compensation  for  necessary  food, 
etc.,  supplied  by  sheriff  to  prisoners  con- 
fined in  county  Jail,  is  to  be  determined  in 
first  instance  by  board  of  supervisors,  but 
their  determination  of  the  matter  Is  not 
final,  and  the  sheriff,  if  dissatisfied  there- 
with, may  sue  county. — Pulkerth  v.  County 
of  Stanislaus,  67  Cal.  334,  336.  7  Pac.  754. 

3.  IjeBallty  of  commitment— Sheriff  not 
Jodse  of. — Sheriff  can  not  refuse  to  receive 
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prisoner  committed  "by  competent  author-  sheriff  to  examine  into  or  pass  upon  le- 
ity/'  by  which  Is  meant  power  or  capacity  grailty  of  commitment. — County  of  Sonoma 
to  tak«  coffBisance  of  cause.     It  is  not  for       y.  Santa  Rosa,  102  Cal.  426,  480,  86  Pac.  810. 

§1612.    PRISONERS  ON  CIVIL  PROCESS,  WHEN  NOT  TO  BE  RE- 

.  EIVED.    Whenever  a  person  is  committed  upon  process  in  a  civil  action  or 

proceeding,  except  when  the  people  of  this  state  are  a  party  thereto,  the 

sheriff  is  not  bound  to  receive  such  person,  unless  security  is  given  on  the  part 

of  the  party  at  whose  instance  the  process  is  issued,  by  a  deposit  of  money,  to 

meet  the  expenses  for  him  of  necessary  food,  clothing,  and  bedding,  or  to 

detain  such  person  any  longer  than  these  expenses  are  provided  for.     This 

section  does  not  apply  to  cases  where  a  party  is  committed  as  a  punishment 

for  disobedience  to  the  mandates,  process,  writs,  or  orders  of  court. 

History:      Enacted   February   14,   1872,   re-enactment   of   S  31   Act 
AprU  29,  1851,  Stats.  1851,  p.  194. 

§  1613.  PRISONERS  MAY  BE  REQTTIRED  TO  LABOR.  Persons  confined 
in  the  coimty  jail  under  a  judgment  of  imprisonment  rendered  in  a  criminal 
action  or  proceeding,  may  be  required  by  an  order  of  the  board  of  supervisors 
to  perform  labor  on  the  public  works  or  ways  in  the  county. 

History:     Enacted  February  14,  1872. 

COMPELLING  PBI80NEBS  TO  LABOR. 

1.  City  ordinance  permitting  prisoners  com- 

mitted for  violation  of  ordinance  to  be 
worked,  valid. 

2.  City  ordinance  declaring  working  of  con- 

victs upon  streets  of  city  a  nuisance, 
invalid. 
3,  4.  Sentence  to  perform  labor  on  streets. 

5.  Sentence  to  labor  on  non-payment  of  fine. 

6.  Term  of  imprisonment  where  fine  to  be 

worked  out. 

As  to  contmet  for  htrlnip  of  eoHTicta,  see 

State  ex  rel.  Greaves  v.  Henry,  87  Miss. 
125,   5  L.  R.  A.    (N.  S.)    840,   40  So.   152. 

Ao  to  control  by  court  of  state  board'* 
action  In  IcasInK  land  on  wblcb  to  -vrork 
convicta^  see  State  ex  rel.  Greaves  v.  Henry. 
87  Miss.  125.  6  L.  R.  A.  (N.  S.)  340.  40 
So.   152- 

As  to  rlffbt  to  compel  prlaoncra  in  county 
Jail  to  labor,  see  City  of  Topeka  v.  Bout- 
well,  53  Kan.  20.  27  L.  R.  A.  593  and  note, 
35  Pac.  819. 

Aa  to  worktniT  of  atate  fanna  by  con- 
victs, see  State  ex  rel.  Greaves  v.  Henry, 
S7  Miss.  125,  6  L.  R.  A.  (N.  S.)  340,  40 
So.   152. 

1.  City  ordinance  pcrmlttlnar  priaoncra 
committed  for  a  violation  of  ordinance   of 

the  city,  which  ordinance  is  necessary  for 
the  preservation  of  order  and  public  wel- 
fare,  to   be   employed    by   city   marshal   at 


labor  on  the  streets  or  public  works  of  the 
city,  crediting:  each  prisoner,  on  the  judg- 
ment rendered  agrainst  him,  with  one  dollar 
a  day  for  each  day's  work  performed,  is 
not  in  conflict  with  the  constitution  of  the 
United  States. — See  City  of  Topeka  v.  Bout- 
well,  58  Kan.  20,  27  L.  R.  A.  693.  35  Pac.  819. 


2.  City  ordinance  declarlnir  y^ottLing  of 
convicta  upon  afreets  of  city  to  be  a  nni- 
aance  which  is  calculated  to  produce  riots, 
endangrer  the  lives  of  the  inhabitants,  and 
to  disturb  the  peace  and  grood  order  of  the 
city,  is  invalid,  in  so  far  as  it  declares  such 
work  to  be  a  nuisance. — Ward  v.  Lfittle 
Rock,  41  Ark.  626,  48  Am.  Rep.   46. 

3.  Sentence  to  perform  labor  on  atreeta 

was  invalid,  in  this  state,  prior  to  enact- 
ment of  above  section. — Ex  parte  Kelly,  65 
Cal.  154,  156.  3  Pac.  673.  See  Ex  parte 
Arras,  78  Cal.  304,  306.  20  Pac.  683;  In  re 
Fil  Ki.  80  Cal.  201,  203.  22  Pac.  146. 

4.  Diatingmiahedt  In  re  Clarke,  125  Cal. 
888,  395,  58  Pac.  22. 

6.     Sentence  to  labor  on  non-payment  of 

Une  has  been  held  invalid. — Ex  parte  Arras, 
78  Cal.  304,  20  Pac.  683.  See  Ex  parte  Wad- 
leigrh,  82  Cal.  518.  620,  521.  23  Pac.  190; 
Ex  parte  Casey.  85  Cal.  36,  37,  24  Pac.  699. 

6.  Term  of  imprlaonment*  ivbere  line  to 
be  worked  ont,  can  not  exceed  the  max- 
imum imprisonment  allowed  for  the  offense. 
— Ex  parte  Erdmann,  88  Cal.  579,  580,  26 
Pac.  372.  See  Ex  parte  Soto.  88  Cal.  124, 
628,  26  Pac.  630. 


§  1614.  CREDITS  FOB  GOOD  BEHAVIOB  OF  PBISONEB  CONFINED 
IN  COUNTY  JAIL.  The  board  of  supervisors  making  such  order  may  pre- 
scribe and  enforce  the  rules  and  regulations  under  which  such  labor  is  to  be 
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performed;  and  provide   clothing  of  such  a  distinctive   character  for  said 

prisoners  as  such  board,  in  its  discretion,  may  deem  proper.    For  each  month 

in  which  the  prisoner  appears,  by  the  record,  to  have  given  a  cheerful  and 

willing  obedience  to  the  rules  and  regulations,  and  that  his  conduct  is  reported 

by  the  officer  in  charge  of  the  jail  to  be  positively  good,  five  days  shall,  with 

the  consent  of  the  board  of  supervisors,  be  deducted  from  his  term  of  sentence. 

History:  Enacted  February  14,  1872;  amended  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  298. 

§1615.  HAIR-CUTTINO  FOE  SANITARY  PURPOSES.  Whenever  the 
board  of  health  of  any  city  or  county,  or  the  board  of  supervisors  of  any 
county,  or  the  county  physician  of  any  county  of  this  state,  presents,  or 
causes  to  be  presented  to  the  sheriff,  or  other  officer  having  charge  of  any 
county  jail  or  prison  in  any  county  or  city,  in  this  state,  a  certificate,  or  order, 
in  writing,  to  the  effect  that  it  is  by  them,  or  him,  considered  necessary  for 
the  purpose  of  protecting  the  public  health,  or  to  prevent  the  introduction 
or  spreading  of  disease,  or  to  protect  or  improve  the  health  of  criminals  under 
sentence,  that  the  hair  of  any  criminal  or  criminals  be  cut,  such  sheriff,  or 
other  officer,  must  cut,  or  cause  to  be  cut,  the  hair  of  any  such  person  or 
persons  in  his  charge  convicted  of  a  misdemeanor  and  sentenced  to  a  longer 
term  of  imprisonment  than  fifteen  days,  to  a  uniform  length  of  one  and  one- 
half  inches  from  the  scalp  of  such  person  or  persons  so  imprisoned. 

History:  Enacted  by  Code  Commission,  Act  March  16»  1901,  Stats, 
and  Amdts.  1900-1,  p.  603,  act  held  unconstitutional,  see  history,  §  5 
ante;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  710. 

§  1616.     CARE  OF  FEMALE  PRISONERS  IN  COTTNTY  JAILS.    Whenever 

any  female  prisoner  or  prisoners  are  confined  in  any  county  jail  in  the  state, 

and  no  regular  jail  matron  has  been  appointed,  there  shall  be  designated  by  the 

sheriff  some  suitable  woman  who  shall  have  immediate  care  of  such  female 

prisoner  or  prisoners,  and  who  shall  be  paid  out  of  the  general  fund  of  the 

county  upon  claims  to  be  presented  and  allowed  by  the  board  of  supervisors 

as  other  claims  against  the  county.     Such  female  prisoners  shall  be  so  kept 

that  they  can  not  see  or  be  seen  by,  or  converse  with,  any  male  prisoners 

confined  in  said  jail,  and  it  shall  be  unlawful  for  any  male  officer  or  jailer  to 

search  the  person  of  any  female  prisoner,  or  to  enter  into  the  room  or  cell 

occupied  by  any  female  prisoner,  except  in  the  company  of  such  matron  or 

woman  having  the  care  of  such  female  prisoner. 

History:  EiUactment  approved  April  15,  1911,  Stats,  and  Amdts.  1911, 
p.  924;  amended  May  5,  1917,  Stats,  and  Amdts.  1917,  p.  240.  In  effect 
July  27,  1917. 


JAIL  MATRON. 

1.  Jail  matron — Compensation  of. 

2.  Same — Payment   by   county — Recovery. 

3.  Same — Sheriflf  and  sureties  not  liable. 

1.  Jail  matron— CompenBAtloB  of,  under 
above  section  before  its  amendment  in  1917, 
and  under  Political  Code  section  4290,  was 
to  be  paid  by  the  sheriflf. — County  of  Santa 
Barbara  v.  Janssens,  177  Cal.  114,  169  Pac. 
1025. 

2.  Same— Payment  by   county— RecoTery 


migrht  be  had  under  section  4005  b  of  the 
Political  Code,  before  the  amendment  to  the 
above  section  In  1917,  where  the  bill  of 
the  jail  matron  for  services  rendered  under 
the  above  section  was  presented  to  and  paid 
by  the  county. — County  of  Santa  Barbara  v. 
Janssens,   177   Cal.   114,  169   Pac.   1025. 

3.  Same^Shcrlir  and  Bureties  not  liable, 
even  thoug:h  the  sheriflf  approves  the  bill 
presented  by  the  Jail  matron. — County  of 
Santa  Barbara  v.  Janssens,  177  Cal.  114,  169 
Pac.  1025. 
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IN  OENEBAL— §  961. 

(For  information  see  Form  No.  88.) 

Form  No.  L 

In  the  Superior  Court  of  the  State  of  California,  in  and  for  the  County  of 
(or,  in  and  for  the  City  and  County  of ),  State  of  California. 

The  People  of  the  State  of  California 

VB. 

,  Defendant. 

A  is  accused  by  the  grand  jury  of  the  county  of ,  by  this  indictment  (or 

by  the  district  attorney  by  this  information),  of  the  crime  of  [giving  its  legal 
appellation,  such  as  murder,  arson,  or  the  like,  or  designating  it  as  felony  or 

misdemeanor] ,  committed  as  follows.    •  The  said  A,  on  the day  of , 

A.  D.  nineteen  hundred  and ,  at  the  county  of ,t  did  then  and  there 

[give  act  or  omission  charged  as  an  offense]  y  contrary  to  the  form,  force,  and 
effect  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California. 

COMPLAINT— §  1426. 

Form  No.  2. 

In  the  Justice's  Court  of Township,  County  of ,  State  of  California. 

(Or,  if  in  the  police  court,  say:  In  the  Police  Court  of  the  City  (or  City  and 
County)  of ,  State  of  California.) 

The  People  of  the  State  of  California 

vs. 


State  of  California,    , 

'  ss. 


County  of 


:} 


Personally  appears  before  me,  this day  of ,  A.  D.  19 — , ,  who, 

upon  oath,  makes  complaint,  and  deposes  and  says  :•  That  on  the day  of 

,  A.  D.  19 — ,  in  the  county  (or  city  and  county)  of ,  state  of  California, 

the  crime  of [give  its  legal  appellation]  was  committed,  to  wit,  by  


(whose  real  name  is  unknown  to  this  complainant),  whot  did  then  and  there 
[give  act  of  omission  charged  as  an  offense],  contrary  to  the  form,  force,  and 
effect  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California.  And  this  complainant,  upon 
oath,  accuses  the  said of  having  committed  the  said  offense,  and  further 
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alleges  and  deposes  that  the  said  accused  was  then  and  there  arrested  therefor, 
in  the  actual  commission  of  the  said  offense,  and  prays  that  the  said  accused  may 
be  brought  before  a  magistrate  and  dealt  with  according  to  law. 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  19 — . 

,  Justice  of  the  Peace  of Township,  County  of ,  State  of  California, 

(Or,  if  in  the  police  court,  Judge  of  the  Police  Court  of  the  City  (or  City  and 
County)  of  — —,  State  of  California).    [//  complaint  is  for  felony,  add,  after 
designation  of  judge,  *'and  acting  herein  as  a  magistrate.''] 

OHABOE  OF  PBIOB  OONVIOTION— §  666. 

Form  No.  3. 

[Draw  indictment  as  in  Form  No.  1;  or  information  as  in  Form  No,  33,  and 
add:'\  and  the  district  attorney  (or  the  grand  jury,  as  the  case  may  he)  doth 

further  chaise  that  the  said was  in  the court  of  the  county  of ^ 

state  of  California,  previously  convicted  of  the  offense  of  felony,  to  wit, 

{or  petty  larceny),  under  the  name  of .  That  the  judgment  upon  said  con- 
viction was  pronounced,  rendered,  given,  and  made  on  the day  of , 

A.  D.  19 — ,  and  bears  said  last-mentioned  date,  and  has  never  since  been  reversed, 
annulled,  nor  set  aside. 

ABANDONBIENT  OF  WIFE— §  270a. 

Form  No.  4. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully abandon  and  leave  one ,  then  and  there  the  lawful  wife  of  him,  the 

said ,  in  a  destitute  condition,  he,  the  said ,  then  and  there  having 

sufficient  ability  to  provide  for  his  said  wife's  support. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

ABDUCTION— §  207. 

1.  In  general 

Form  No.  5. 

[-PoHou'  Form  No.  1  to  the  \,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully, feloniously,  and  for  the  purpose  of  prostitution,  take  away  one ,  a 

female  child  then  and  there  under  the  age  of  eighteen  years,  to  wit,  of  the  age 

of years,  from (her  mother,  father,  or  guardian,  as  the  case  may  he)^ 

without  the  consent  of  the  said ,  who  then  and  there  had  the  legal  charge  of 

the  person  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  6. 

[Follow  Form  No.  1  to  the  \,  and  add:]  did  wilfully,  unlawfully,  and  feloni- 
ously, and  for  the  purpose  of  prostitution,  take  and  carry  away  a  certain  female, 
to  wit,  one ,  who  was  then  and  there  under  the  age  of  eighteen  years,  from 


one (her  fathet,  mother,  guatetian,  or  other  person  having  legal chargfe  of  her 

^person),  who  was  then  and  there  the  person  having  the  legal  charge  of  her  personf, 

said being  then  and  there  so  taken,  and  carried  awaj,  as  aforesaid,  without 

consent  of  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Taking  and  compelling  woman  to  be  defiled. 

Foxm  No.  7. 

[Commence  as  in  Form  No.  1.]  John  Doe  is  accused  hy  the  grand  jury  of  the 

county  of  f  state  of  California,  by  this  indictment,  of  the  crime  of 

abducting  a  woman  and  compelling  her  to  be  defiled,  committed  as  follows:  The 

said  John  Doe,  on  the day  of ,  A.  D.  19 — ^  at  the  county  of 

J-*  aforesaid,*  did  then  and  there  unlawfully,  feloniously,  and  against 

her  will  take  away  one  Martha  Boe,  a  woman,  and  by  force  {or  menace),  {or 
duress) 9  {or  force,  menace,  and  duress)  compel  her  the  said  Martha  Boe  to  be 
defiled  by  him  the  said  John  Doe  (or  by  one  Samuel  Short),  (or  by  some  person 
{or  persons)  whose  name  {or  names)  to  the  jurors  aforesaid  is  (or  are)  unknown) , 
contrary  to  the  form,  force,  and  effect  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  people  of  the  state  of  California. 


District  Attorney. 

Perm  No.  8. 

[Follow  Form  No,  7  to  the  *,  and  add:]  did  then  and  there  unlawfully,  feloni- 
ously, and  against  her  will,  with  force  and  arms,  make  an  assault  upon  one  Martha 
Hoe,  a  woman,  and  then  and  there  unlawfully,  feloniously,  and  against  her  will, 
Avith  force  and  arms  did  take  away  the  said  Martha  Boe,  and  afterwards,  to  wit, 

on  the day  of ,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and ,  at  the  county  of aforesaid,  the  said  John  Doe 

with  force  and  arms  did  unlawfully,  feloniously,  and  against  her  will,  by  force 
{or  menace),  {or  duress),  {or  force,  menace,  and  duress),  compel  her  [continuing 
and  concluding  as  in  Form  No.  7] . 

3.  Taking  woman  with  intent  to  compel  her  to  be  defiled. 

Form  No.  9. 

[Follow  Form  No.  7  to  the  *,  and  add:]  did  then  and  there  unlawfully  and 
feloniously  take  away  one  Martha  Boe,  a  woman,  against  her  will,  with  intent  by 
menace  {or  force),  {or  duress),  {or  menace,  force,  and  duress)  to  compel  her 
the  said  Martha  Boe  to  be  defiled  by  him  the  said  John  Doe  {or  by  one  Samuel 
Short),  {or  by  some  person  or  persons  to  the  jurors  aforesaid  unknown),  con- 
trary to  [continuing  and  concluding  as  in  Form  No.  7]. 

Form  No.  10. 

[Follow  Form  No.  7  to  the  *,  and  add:]  did  then  and  there  unlawfully  and 

feloniously,  with  force  and  arms,  make  an  assault  upon  one  Martha  Boe,  a  woman, 

against  her  will,  and  with  force  and  arms  did  then  and  there  unlawfully,  feloni- 
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oudy,  and  against  her  will  take  away  her  th««0aid  Martha  Boe,  with  intent  by 
menace  {or  force),  {or  duress),  {or  menace,  force,  and  duress)  to  compel  her 
the  said  Martha  Boe  to  be  defiled  [continuing  and  concluding  as  in  Form  No.  9]  / 

ABOBTION— §  274. 

1.  In  general 

Form  No.  11. 

[FoUow  Form  No,  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  use  and  employ  certain  means,  the  nature  of  which  said 

means  is  to  this (district  attorney  or  grand  jury)  as  yet  unknown  {or,  if 

known,  allege  means  and  omit  the  words  **the  nature  of  which,"  etc.),  in  and 

about  and  upon  and  within  the  body  of  one y  the  said being  then  and 

there  a  woman  pregnant  with  child,  as  defendant  then  and  there  well  knew,  with 

intent  thereby,  then  and  there,  to  procure  the  miscarriage  of  her,  the  said . 

the  said  means  as  aforesaid  not  being  then  and  there,  nor  at  all,  necessary  to  pre- 
serve the  life  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

.   .         2.  Submitting  to  an  abortion— §  275. 

Form  No.  12. 

[Follow  Form  No,  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  solicit  from  one ,  a  certain  medicine  and  drug,  to  wit. 

{or  submit  to  an  operation,  the  nature  of  which  is  unknown),  she,  the  said 

,  being  then  and  there  a  female  pregnant  with  child,  as  she,  the  said . 

then  and  there  well  knew,  with  the  intent  then,  there,  and  thereby  to  procure  the 

miscarriage  of  her,  the  said ,  the  said  drug  and  medicine  {or  operation)  not 

being  then  and  there,  or  at  all,  necessary  to  preserve  the  life  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

3.  Publishing  notice  or  advertisement  respecting  medicines,  etc.,  to  produce 

miscarriage,  or  to  prevent  conception — §  317. 

Form  No.  13.^ 

[Venue  and  Title  as  in  Form  No.  1.]  and  the  jurors,  etc.,  upon  tlieir  oaths  do 
present  that  John  Doe,  on  the day  of ,  at did  feloni- 
ously and  knowingly  wilfully  write  and  compose  {or  did  cause  to  be  written  and 
composed,  as  the  case  may  be)  and  did  thereupon  and  thereafter  feloniously  and 
knowingly  wilfully  publish  and  made  public  and  caused  to  be  made  public  by 
printed  and  written  words  and  language  that  gave  notice  and  information  where 
advice  and  information  and  assistance,  medicines  and  directions,  might  be 
obtained  for  the  purpose  of  causing  and  procuring  and  facilitating  the  mis- 
carriage or  abortion  of  pregnant  women  {or  for  the  purpose  of  preventing  con- 
ception by  women,  as  the  case  may  he ;  or  offered  his  services  by  such  notice  and 
advertisement  to  assist  in  the  accomplishment  of  causing  and  procuring  and 
facilitating  a  miscarriage  and  abortion  of  pregnant  women — or  to  prevent  con- 
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eeption  hj  women,  according  to  the  facts),  wliich  print  and  writing  are  of  the 
tenor  following,  that  is  to  say  [here  set  out  the  language  of  the  print  or  writing], 
and  that  such  writing  and  printed  information  the  said  John  Doe  did  wilfully, 
maliciously^  and  feloniously  distribute  and  circulate  and  make  public  in  the 
manner  following,  to  wit  [here  describe  the  exact  manner  in  which  the  informa- 
tion was  distr%buted\,  contrary  [conclude  as  in  Form  No,  1]. 

1  Manner  of  publication  must  be  particularly  described.    State  t.  Fiske,  66  Vt.  431, 
10  Am.  Cr.  Rep.  9,  29  AtL  633. 

ACCESSOBY  AFTEB  FACT— §  32. 

Form  No.  14. 

[Commence  as  in  Form  No.  1;  state  guilt  or  conviction  of  principal,  and  con- 
tinue:] And  that ,  etc.,  afterward,  on  and  at,  etc.,  well  knowing  the  said 

to  have  done  and  committed  the  said  crime  [naming  it],  in  form  aforesaid,  did 
then  and  there  wilfully,  unlawfully,  and  feloniously  receive,  harbor,  protect, 
and  maintain  him,  the  said  — ; — . 

(Contrary,  etc.,  as  in  Form  No.  1.) 


ADULTEBY— §  269b. 
Form  No.  16. 

[Follow  Form  No.  1  to  tlie  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  live  with  one  -^ —  in  a  state  of  open  and  notorious  cohabi- 
tation and  adultery,  the  said  being  then  and  there  a  married  man  (or 

woman,  cts  the  case  m/iy  he),  and  said being  then  and  there  a  married  woman 

{or  man,  as  the  case  may  he),  and  not  married  one  to  the  other. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

AFFIDAVIT  FOB  CONTINUANCE— §  1052, 
t.  Absence  of  material  witness. 

Form  No.  16. 
(Title  of  cause.) 
State  of  California,  V 
County  of ,     j 


V  —  'J 

-,  being  duly  sworn,  upon  his  oath  deposes  and  says :  That  he  is  the  defen- 


dant  in  the  above-entitled  action ;  that  said  action  has  been  set  for  trial  for  the 
day  of  ,  19 — ;  that  aflSant  can- not  safely  go  to  trial  on  said  last- 
mentioned  day,  on  account  of  the  absence  of  a  material  witness, ,  who,  affiant 

is  informed  and  verily  believes,  is  without  the  jurisdiction  of  the  above-entitled 
court ;  that  the  facts  which  affiant  expects  to  prove  by  said  witness  are  material 
to  his  defense,  such  facts  being  as  follows  [here  state  facts  expected  to  he  proved]  ; 
that  affiant  can  not  prove  the  said  facts  as  hereinbefore  set  forth  by  any  other 
witness  or  witnesses;  that  affiant  has  used  due  diligence  in  the  procurement  of  the 

testimony  of  said as  follows  [here  state  facts  sliowing  what  dUige^nce  has  been 

used  in  procuring  the  attendance  of  the  wiinrsff] ;  that  this  application  for  con- 
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tinnance^B  not'  made  tor  purposes  of  delay;  that  if  the  trial  6f  isaid  action  were  ' 
postponed  for  a  period  of  days,  affiant  has  reason  to  believe,  and  does  believe,  * 
that  the  testiriiony  of  said  — —  can  be  and  will  be  produced  at  said  trial. 

Wherefore  affiant  prays  that  the  trial  df  said  action  be  continued  to  such  time  ' 
as  this  court  may  deem  proper,  not  before  the ~  day  of  — — ^  19 — . 

(Jurat.) 

2.  Other  engagements  of  attorney.    Affidavit  of  attorney. 

Perm  No.  17,  ,  ^ 

(Title  as  in  Form  No.  1.) 
(Venue  as  in  Form  No.  16.) 

,  being  duly  sworn,  upon  his  oath  deposes  and  says :  That  he  is  the  attorney 

for  the  defendant  in  the  above-entitled  action ;  that  no  other  counsel  is  associated 

with  him  in  said  cause ;  that  he  is  now,  and  for  a  period  of  about days  will 

be,  engaged  in  the  trial  of  the  case  of vs. ,  in  the  superior  court  of  the 

county  of ;  that  the  trial  of  said  case  of vs. will  be  concluded  on , 

or  about  the day  of ,  19 — . 

Wherefore  affiant  requests  a  continuance  in  said  action  until  such  time  as  this 
court  may  deem  proper. 

(Jurat.) 

8.  Other  engagements  of  counsel.    Affidavit  of  defendant 

Form  No.  18. 
(Title  as  in  Form  No.  1.) 
(Venue  as  in  Form  No.  16.)* 
,  being  duly  sworn,  upon  his  oath  deposes  and  says :  That  he  is  the  defen- 


dant in  the  above-entitled  action ;  that  said  cause  has  been  set  for  trial  for  the 

day  of ,  19 — ;  that f  affiant's  attorney,  is,  and  for  a  period  of  at  least 

days  will  be,  engaged  in  the  trial  of  the  case  of vs. ,  in  the  superior 

court  of  the  county  of ;  that  the  said has  been  retained  by  affiant  as  his 

attorney,  and  is  familiar  with  all  matters  connected  with  the  defense  of  said 
action ;  and  that  affiant  has  not  the  means  to  employ  other  counsel. 

Wherefore  affiant  prays  that  the  trial  of  said  cause  be  continued  to  the  — — 
day  of ,  19 — ^  or  to  any  day  which  this  court  may  deem  proper. 

( Jurat.  X 


AFFIDAVIT  FOB  JURY  EXPENSES, 

Perm  No.  19. 

(Title  as  in  Form  No.  1.)' 
(Venue  as  in  Form  No.  16.) 

,  being  duly  sworn,  deposes  and  says,  that,  by  virtue  of  an  order  of  the 

above-named  court,  he  has  served  and  provided for  the  jury  in  the  above- 
entitled  case,  and  that  the  actual  and  reasonable  expenses  for  said are 

dollars  ($ ). 

(Jurat.) 
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AFFIDAVIT  FOB  SEABCH-WASBBANT/ 

Form  No.  20. 
[Venue  and  Title  as  in  Form  No.  2»]  Personally  appears  before  me,  this 


day  of ,  A.  D.  19 — , ,  who,  on  oath,  makes  complaint,  and  deposes  and 

says :  That  on  the day  of -,  A.  D.  19 — , ,  in  the  county  of ,  [here 

describe  property  for  which  search-warrant  is  asked,  such  as  gamhUng  instru- 
ments, lottery  tickets,  stolen  goods,  etc,,]  are  now  in  the  possession  of  John  Doe 
(whose  real  name  is  unknown  to  this  complainant),  in  a  certain  house,  and  on 
certain  premises  there  situate,  occupied  by  and  under  the  control  of  said  John 

Doe,  to  wit, Street,  between and streets,  in  the  county  of , 

with  intent  there  to  use  the  same  as  the  means  of  committing  a  public  offense,  to 

wit,  the  offense  of [here  designate  offense;  if  for  stolen  goods,  state  value, 

and  allege  same  as  personal  goods  and  property  of ].  All  of  which  is  contrary 

to  the  form,  force,  and  effect  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  California.  And  this 
complainant  prays  that  a  search-warrant  may  issue  to  search  for  the  same,  and 
that  the  same  may  be  brought  before  a  magistrate  and  disposed  of  according  to 
law.    [Residence  or  place  of  business  should  be  given  after  sigriature.] 

(Jurat.) 

» 

AFFIDAVIT  OF  FOBEIGN  WITNESS  FOB  EXPENSES. 

Form  No.  2L 

[Venue  a/nd  Title  as  in  Form  No.  16.]  ,  being  duly  sworn,  deposes  and 

says :  That  by  virtue  of  a  subpoena  duly  served  upon  him  in  the ,  has  come 

from  a  place  out  of  the  aforesaid and  has  attended  before  the  above-named 

court  as  a  witness  on  behalf  of  the  people,  in  the  case  of  '*The  People  of  the 

State  of  California  vs. >"  and  that  his  actual  and  reasonable  expenses  are  as 

follows : , 

(Jurat.) 

ANIMALS,  INJUBY  TO— §  697. 
Form  No.  22. 
[Follow  Form  No.  2  to  the  t,  awd  add:]  did  then  and  there  wilfully,  unlaw- 
fully, maliciously,  and  cruelly  kill  {or  maim,  wound,  beat,  torture,  torment,  or 

injure,  as  case  m^y  fee)  a  certain  animal,  to  wit,  a  certain ,  then  and  there  the 

personal  property  of . 

(Contrary,  etc.,  as  in  Form  No.  1.)^ 

ANTI-TBUST. 
See,  post,  Form  No.  257. 

ABSON— §  447. 

1.  Burning  in  day-time. 
Form  No.  23. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did,  with  intent  to  destroy,  wilfully, 

unlawfully,  maliciously,  and  feloniously,  set  fire  to  and  burn  a  certain  building, 
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to  wit, f  situate  in  said  county  of ,  said  building  being  then  and  there 

the  property  of  one ,  and  then  and  there  actually  occupied  by . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  24. 

(Precedent  from  People  v.  Hood,  6  Cal.  236.) 

[Commence  as  in  Form  No.  1  and  add:]  John  Hood  is  accused  by  the  grand 
jury  of  the  county  of  Siskiyou,  by  this  indictment,  of  the  crime  of  arson  committed 
as  follows* :   The  said  John  Hood,  on  or  about  the  eleventh  day  of  October,  in 

the  year  one  thousand  nine  hundred  and ,  in. Scott's  Valley,  Siskiyou 

county,  state  of  California,  did  wilfully  and^  maliciously  bum,  or  cause  to  be 
])urnedr  a  certain  dwelling-house  situated  in  said  valley,  the  property  of  one 
Mary  Duucan,  contrary,  etc.  [close  as  in  Form  No.  1]. 

Form  No.  25. 

(Precedent  from  People  v.  Wooley,  44  Cal.  495.) 

[Follotv  Form  No.  24  to  the.  *,  and  add:]  The  said  John  Wooley,  on  or  about 
the  26th  day  of  January,  A.  D.  19 — ,  at  the  county  and  state  aforesaid,  then  and 
there  being,^  then  and  there  did  wilfully,  maliciously,  deliberately,  and*  feloni- 
ously bum  and^  cause  to  be  burned  the  dwelling-house  of  one  Thomas  J.  Keeton, 
contrary  [concluding  as  in  form  No.  1]. 

1  Where  the  statute  says  "wiifuliy  or  maliciously"  burned,  an  indictment  charging 
wilful  and  malicious  burning  is  not  vitiated  by  the  use  of  the  copulative  conjunction, 
for  the  reason  that  "if  it  be  criminal  to  bum  a  dwelling-house  wilfully  or  maliciously 
it  intensifies  the  criminality  to  burn  it  wilfully  and  maliciously."  State  v.  Banton,  4 
La.  Ann.  31;  State  v.  Price,  37  La.  Ann.  215,  6  Am.  Cr.  Rep.  33. 

2  This  form  was  held  fatally  defective  because  in  the  disjunctive,  "burned  or  caused 
to  be  burned''  (People  v.  Hood,  6  Cal.  238) ;  but  Judge  Norton  in  the  opinion  in  People 
V.  Myers,  20  Cal.  76,  79,  says:  "The  decision  in  People  v.  Hood,  on  this  point,  was 
made  withouf  due  consideration,  and  should  be  overruled." 

3  Objection  indictment  insufficient  because  it  did  not  sufficiently  show  that  the  alleged 
offense  was  committed  within  the  jurisdiction  of  the  court,  was  held  not  well  taken. 
The  locus  quo  of  the  property  burned  is  sufficiently  alleged  by  the  words  "then  and 
there,"  referring  to  the  time  and  county  previously  stated.  Baker  v.  State,  25  Tex.  App. 
1,  8  Am.  St.  Rep.  427,  8  S.  W.  23. 

4  The  use  of  the  copulative  conjunction,  "and,"  where  the  statute  uses  the  disjunctive 
conjunction,  "or,"  does  not  vitiate  the  indictment.  State  v.  Price,  37  La.  Ann.  215,  6 
Am.  Cr.  Rep.  33. 

5  In  State  v.  Price,  11  N.  J.  L.  (6  Halst.)  304,  objection  was  taken  to  the  indictment 
on  the  ground  that  it  was  defective  for  the  reason  that  the  offense  was  charged  in  the 
conjunctive,  whereas  the  statute  denounces  the  offense  in  the  disjunctive,  the  court, 
in  holding  the  indictment  sufficient,  remarked  (p.  315)  that  "the  expressions  to  burn, 
and  cause  to  be  burned,  are  not  incongruous  nor  inconsistent;  and  this  mode  of  stating 
the  offense  is  of  frequent  occurrence."  Citing  3  Chitty's  Cr.  L.  1053-1057,  1066,  1067, 
1072;  Archb.  Cr.  PI.  25,  343;  Starkie  271. 

''As  a  precedent  of  a  form  of  indictment  State  v.  Price  is  entitled  to  a  special  weight, 
as  it  was  brought  before  a  court  in  a  case  which  was  closely  contested,  and  in  which 
every  objection  was  taken,  however  minute,  which  was  deemed  available."  People 
V.  Myers,  20  Cal.  76,  79. 

1000 


rORHS. 

2.  Burning  in  night-time— §  447. 
Foxm  No.  26. 

[Follow  Form  No.  1  io  the  t,  and  add:]  did  then  and  there  wilfully,  nnlawfally, 
1  elonionslyy  and  maliciously,  in  the  night-time  of  said  day,  set  fire  to,  burn,  and 

oause  to  be  burned  that  certain  inhabited  building  of ,  situated  at j  in 

the  county  {or  city  and  county)  of ^  with  the  felonious  intent  then,  there,  and 

thereby  to  destroy  the  said  building,  which  said  building  was  then  and  there 
occupied  by  human  beings,  to  wit, . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

S.  Burning  with  intent  to  defraud  insurance  company. 

a.  Building  insured— §  648. 
Form  No.  27. 

[Follow  Form  No.  1  io  the  t,  and  add:]  did  wilfully,  unlawfully,  maliciously, 
and  feloniously  burn  and  injure  certain  property,  to  wit,  a  certain  building  of 

one ,  situated  at ^  in  said  county  of ,  said  building  being  then  and 

there  insured  against  loss  and  damage  by  fire,  with  the  intent  then  and  there  to 
defraud  and  prejudice  the  insurer  thereof,  to  wit, . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

b.  Burning  goods  in  building  to  recover  insurance — §  648. 

Foxm  No.  28. 

[Follow  Form  No.  1  to  the  \,  and  add:]  did  wilfully,  unlawfully,  feloniously, 
and  maliciously  set  fire  to  and  burn  and  injure  certain  personal  property,  to  wit, 

,  then  and  there  being  in  that  certain  building  situate  at ,  in  said  county 

of ,  which  said  property  was  then  and  there  insured  against  loss  and  damage 

by  fire  (or  against  any  other  casualty)  by ,  with  the  intent  to  defraud  and 

prejudice  the  insurer  thereof,  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

ASSAULT,  SIMPLE— §240. 
Form  No.  29. 

[Follow  Form  No.  3  to  the  t,  and  add:]  did  wilfully  and  intentionally  make  an 
unlawful  attempt,  having  then  and  there  the  present  ability  so  to  do,  to  commit 
a  violent  injury  on  the  person  of ,  by  then  and  there  [here  describe  act  done] . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

ASSAULT  BY  LIFE  CONVICT— §  246. 

Form  No.  30. 

[Follow  Form  No.  1  to  the  *,  and  add:]  That  on  the day  of ,  A.  D. 

19 — J  the  said  defendant  was,  in  the  county  of ,  state  of  California,  convicted 

of  the  crime  of ,  a  felony,  to  wit, ;  that  thereafter,  and  on  the day 

of ,  A.  D.  19 — ,  the  said  defendant  was  duly  sentenced  by  the  superior  court 
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of  the  said  county  of  — -:^,  by  judgment  of  said  court  duly  made  and  entered,  to 

imprisonment  in  the  state  prison  at for  the  term  of  his  natural  life;  that 

thereafter,  and  on  the day  of ,  A.  D.  19 — ,  in  the  county  of ,  state 

of  California,  and  while  the  said  defendant  was  then  and  there  undergoing  a  life 
sentence  in  the  said  state  prison  by  virtue  of  the  judgment  aforesaid,  did  then  and 
there  wilfully,  unlawfully,  and  feloniously  commit  an  assault  in  and  upon  the 

person  of  one with  a  certain  deadly  weapon  and  instrument,  to  wit, , 

which  said  assault  was  likely  to  and  did  produce  great  bodily  injury  to  and  upon 

the  person  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.). 


ASSAULT  WITH  INTENT  TO  COMMIT  CRIME  AGAINST 

NATURE— §§  220,  286. 

Porm  No.  31. 

[FoUow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there,  in  and  upon  the 

person  of  one ,  then  and  there  being,  wilfully,  unlawfully,  feloniously,  and 

carnally  make  and  assault  with  intent  then  and  there,  feloniously  and  carnally, 

upon  the  person  of  said ,  to  commit  the  infamous  crime  against  nature,  the 

«aid being  then  and  there  a  male  person. 

(Contrary,  etc.,  as  in  Form  No.  1.) 


ASSAULT  WITH  DEADLY  WEAPON— §  246. 

Perm  No.  32. 
a.  INDICTMENT. 

[Follow  Form  No.  1  to  the  t,  and  add:^  did  then  and  there,  with  a  certain 

deadly  weapon  or  instrument,  to  wit,  [allege  particular  mear^  or  force 

used,  and  whdch  was  likely  to  produce  great  bodily  injury,]  wilfully,  unlawfully, 

and  feloniously,  in  and  upon  the  person  of  one ,  make  an  assault,  which  said 

assault  was  likely  to  and  did  produce  great  bodily  injury  to  and  upon  the  person 
of  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Porm  No.  9S. 

b.  INFORMATION. 

(Precedent  from  People  v.  Forney,  81  Cal.  119,  22  Pac.  481.) 
In  the  Superior  Court  of  the  City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, Monday,  the day  of  October,  19 — . 

Information. 

The  people  of  the  State  of  California 

against 
Harry  Forney. 

Harry  Forney  is  accused  by  the  district  attorney  by  this  information  of  the 
crime  of  an  assault  with  a  deadly  weapon,  committed  as  follows :  The  said  Harry 
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Forney  on  the  eleventh  day  of  September,  A.  D.  19 — ^  fit  the  said  city  and  tM)unty 
of  San  Francisco,  *yrith  a  deadly  weapon,  namely,  a  knife,  which  he,  the  said 
Harry  Forney  in  his  hand  then  and  there  had  and  held,  upon  the  person  of  one 
John  Coffey,  there  being,  did  wilfully,  unlawfully,  and  feloniously  commit  an 
assault,  contrary  to  the  form,  force,  and  effect  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  people  of  the  state  of 
California. 


District  Attorney. 


ASSAULT  WITH  INTENT  TO  COMMIT  MXTBDEB'— §  217. 

1.  In  general 

1  Shooting  at  A  with  Intent  to  kill,  and  hitting  B,  should  the  person  be  indicted  for 
an  assault  to  kill  B?  The  cases  are  hopelessly  diyided  on  this  point,  and  the  rule  in 
the  particular  jurisdiction  should  be  followed  by  the  pleader.  Some  of  the  leading 
cases,  pro  and  con,  are  here  set  out  as  a  guide  and  assistance  in  the  matter.  A 
minority  of  the  cases  answer  the  aboye  question  in  the  negatiye.  The  ground  upon 
which  this  doctrine  is  based  is  that  the  essence  of  the  intent  is  the  specific  intent  to 
take  the  life  of  the  person  upon  whom  the  assault  is  made.  See  as  supporting  this 
yiew:  ALA. — Simpson  y.  State,  59  Ala.  1,  31  Am.  Rep.  1.  ARK-T-Lacefield  y.  State» 
34  Ark.  275,  36  Am.  Rep.  8;  Scott  y.  State,  49  Ark.  156,  4  S.  W.  750.  FLA. — Johnson  y. 
State,  53  Fla.  45,  43  So.  779.  KY.— Com.  y.  Morgan,  74  Ky.  (11  Bush)  601.  MISS.— 
Morgan  y.  State,  21  Miss.  (13  Smed.  &  M.)  242;  Barcus  y.  State,  49  Miss.  17,  19 
Am.  Rep.  1,  1  Am.  Cr.  Rep.  249.  MO.— State  y.  Marshall,  199  Mo.  202,  8  Ann  Cas.  781, 
7  L.  R.  A.  (N.  S.)  630,  97  S.  W.  583  (unde*  statute) ;  State  y.  Williamson,  203  Mo.  195, 
120  Am.  St.  Rep.  678,  102  S.  W.  519.  UTAH.— People  y.  Robinson,  6  Utah  101,  21 
Pac.  403. 

The  weight  of  decision,  howeyer,  supports  a  contrary  doctrine.  See,  among  the 
numerous  cases:  ALA. — Bush  y.  State,  136  Ala.  85,  33  So.  878.  ILL. — Dunnaway  y. 
People,  110  III  333,  51  Am.  Rep.  686,  4  Am.  Cr.  Rep.  6.  IOWA.— State  y.  Myers,  19 
Iowa  517.  KT. — Galliher  y.  Com.,  63  Ky.  (2  Duy.)  163,  87  Am.  Dec.  493;  Sparks  y.  Com., 
66  Ky.  (3  Bush)  111,  96  Am.  Dec.  196.  ME.— State  y.  Oilman,  69  Me.  163,  31  Am.  Rep.. 
257,  3  Am.  Cr.  Rep.  15.  MICH.— People  y.  Raher,  92  Mich.  165,  31  Am.  St.  Rep.  575^ 
52  N.  W.  625.  MISS.— McGehee  y.  Stote,  62  Miss.  772,  52  Am.  Rep.  219.  N.  J.— State  y. 
Cooper,  13  N.  J.  L.  (3  Or.)  381.  N.  Y.— Hollywood  y.  People,  2  Abb.  App.  Cas.  376, 
3  Keyes  5?.  N.  C— State  y.  Benton,  19  N.  C.  (2  Dey.  &  B.)  196;  State  y.  Faulkerstone, 
61  N.  C.  (1  Phil.  L.)  232;  State  y.  Nash,  86  N.  C.  650,  41  Am.  Rep.  472.  PA.— Com.  y. 
Dougherty,  7  Smith's  Laws  695;  Smith  y.  Com.,  100  Pa.  St.  324.  TEX.— Angel  y.  State, 
36  Tex.  542,  14  Am.  Rep.  380. 

See  discussion  and  authorities,  ante,  S  26,  note  pars.  170-172. 


Form  Kg.  84. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlawfully, 
feloniously,  and  with  premeditation  and  malice  aforethought,  by  means  of  a  cer- 
tain deadly  weapon,  to  wit,  (a  certain ,)  make  an  assault  upon  the  person  of ' 

one ,  wnth  the  intent  then  and  there,  wilfully,  unlawfully,  feloniously,  and 

with  premeditation  and  malice  aforethought,  to  kill  and  murder  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 
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Fprm  Ko.  35. 

[Follow  Form  No.  1  to  ihe  t,  and  add;]  unlawfully,  feloniously,  and  with 

malice  aforethought, y  upon  the  person  of  one ,  there  being,  did  commit 

an  assault  with  the  unlawful  and  felonious  intent  then  and  there  and  thereby  him, 

the  said ,  wilfully,  unlawfully,  feloniously,  and  of  his  malice  aforethought, 

to  kill  and  murder. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Assault  with  pistoL 

Form  Ko.  36. 

(Precedent  from  People  v.  English,  30  Cal.  214.) 

[Follow  Form  No,  1  to  the  *,  and  add:^  The  said  Charles  English  is  accused 
by  the  grand  jury  of  the  County  of  Solano,  by  this  indictment,  of  the  crime  of  an 
assault  with  an  intent  to  commit  murder,  committed  as  follows :  The  said  Charles 
English,  on  the  6th  day  of  September,  19 — ,  at  the  county  of  Solano,  with  a 
certain  pistol  loaded  with  powder  and  ball,  which  he,  the  said  Charles  English, 
in  his  left  hand  then  and  there  had  and  held,  in  and  upon  one  Warren  Perry 
Derbin,  feloniously  did  make  an  assault  with  an  intent  him,  the  said  Perry  Derbin, 
feloniously,  wilfully,  and  of  his  pialiee  aforethought  to  kill  and  murder,  and  other 
wrongs  to  the  said  Perry  Derbin,  then  and  there  did,  contrary  [conclude  as  in 
Form  No.  1]. 

3.  Assault  with  intent  to  commit  murder  by  poison — §  216. 

Pona  Ko.  37.    See  also  Form  Ko.  159. 

[Follow  Form  No.  1  to  the  t,  and  add:]  unlawfully,  feloniously,  and  with  malice 

aforethought,  did  administer  to  one ,  a  certain  deadly  poison,  to  wit:  [her*. 

describe  poison  or  other  noxious  substance  or  liquid,]  with  the  unlawful  and 

felonious  intent  then,  there  and  thereby  the  said •  wilfully,  and  of  his  malice 

aforethought,  to  kill  and  murder. 

(Contrary,  etc.,  as  in  Form  No.  1.) 


ASSAULT  WITH  INTENT  TO  COMMIT  RAPE— §  220. 

Fomi  Ko.  38. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlawfully. 

feloniously,  violently,  and  forcibly  make  an  assault  upon  one ,  a  female  not 

then  and  there  the  wife  of  the  said ,  with  the  intent  then  and  there,  feloni- 
ously, and  by  force  and  violence,  to  carnally  know  and  ravish  said  ,  and 

accomplish  with  her  an  act  of  sexual  intercourse,  against  her  will  and  without  her 
consent. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

1610 


FORMS. 

ASSAULT  WITH  INTENT  TO  COMMIT  BAPE  ON  MINOB 

CHILD— §§  220,  26L 

Form  Ko.  39. 

[Follow  Form  No,  1  io  tlie  t,  and  add]  did  then  and  there  wilfully,  unlaw- 
fully, violently,  and  feloniously  make  an  assault  upon  one .  a  female  child 

under  the  age  of  sixteen  years,  to  wit,  of  the  age  of years,  and  who  was  not 

then  and  there  the  wife  of  the  said ^  with  the  intent  then  and  there  feloniously, 

by  force  and  violence,  to  carnally  know  and  ravish  said ,  and  accomplish 

with  her  an  act  of  sexual  intercourse,  against  her  will  and  without  her  consent 

(Contrary,  etc.,  as  in  Form  No.  1.) 

ASSAULT  WITH  INTENT  TO  COMMIT  BOBBEBT— §  220. 

Porm  Ko.  40. 

[Follow  Form  No,  1  io  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, feloniously,  and  with  force  and  violence,  make  an  assault  in  and  upon  the 

person  of  one -,  wiDh  the  felonious  intent  then,  there,  and  thereby  to  steal,  take, 

and  carry  away  from  the  person,  possession,  and  immediate  presence  of  the  said 

the  goods  and  personal  property  of  the  said ,  and  to  accomplish  the  said 

stealing,  taking,  and  carrying  away  by  means  of  force  then  and  there  used  upon 

and  against  the  said  ^ by  the  said  defendant,  and  by  then  and  there  putting 

the  said in  fear. 

(Contrary,  etc.,  as  in  Porm  No.  l.)^ 

ASSAULT  ON  THE  HIGH  SEA. 

1.  By  master  or  other  officers  upon  seaman. 

Form  No.  41« 

(U.  S.  Penal  Laws,  §  291,  7  Fed.  Stats.  Ann.  2d  ed.,  p.  943.) 

In  the  District  Court  of  the  United  States  of  America  for  the  Northern  District 

of  California. 
Northern  District  of  California,  ss. 

The  grand  jurors  for  the  United  States  of  America,  inquiring  within  and  for  the 
Northern  District  of  California,  upon  their  oath  present  that  Henry  Wigmore, 

late  of  the  city  of ,  in  the  county  of ,  in  the  district  aforesaid,  on  the 

first  day  of  August,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and , 

within  the  admiralty  and  maritime  jurisdiction  of  the  United  States  and  out  of 
the  jurisdiction  of  any  particular  state  of  the  United  States  and  within  the  juris- 
diction of  this  court,  in  and  on  board  of  a  certain  American  vessel,  to  wit,  a 

schooner  called  the ,  the  same  then  and  there  belonging  to ^  a  citizen 

of  the  United  States,  late  of  the  district  aforesaid,  on  the  high  seas,  to  wit,  on  the 

waters  of ,  with  force  and  arms,  in  and  upon  George  Smith  did  make  an 

assault,  and  him  the  said  George  Smith  then  and  there,  from  malice,  hatred,  and 
revenge,  and  without  justifiable  cause,  unlawfully  did  beat,  wound,  and  ill  treat  ; 
he  the  said  Henry  Wigmore  being  then  and  there  the  master  of  said  vessel,  and 
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the  said  0eor£jeri.Si|iith  beiug  then  and  there  one  of  the  crew  of  the  same ;.  against 
the  peace  and  dignity  of  the  United  States,  and  contrary  to  the  statute  of  the 
same  in  such  case  made  and  provided.  [Other  counts  may  he  added,  continuing 
as  follows-] 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
Northern  District  of  California,  in  the  9th  Circuit,  is  the  district  into  which  the 
said  Henry  Wigmore  was  first  brought  and  in  which  he  was  apprehended  for  said 
offense. 


United  States  District  Attorney. 


2.  By  seamen  upon  master  or  other  ofBicer. 

Form  Ko.  42. 
(U.  S.  Rev.  Stats.  §  4596,  9  Fed.  Stats.  Ann.  2d  ed.,  p.  215.) 

[Caption  as  in  Form  No.  41,  and  add:]  The  grand  jurors  of  the  United  States 
of  America  within  and  for  the  district  and  circuit  aforesaid  upon  their  oath  pre- 
sent that  George  Smith,  on  the  fourth  day  of  July,  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and ,  out  of  the  jurisdiction  of  any  particular  state 

of  the  United  States,  within  the  admiralty  and  maritime  jurisdiction  of  said 
I  United  States  upon  the  high  seas,  in  and  on  board  of  a  certain  American  vessel, 

to  wit,  a  certain  schooner  called  the ,  then  on  the  waters  of on  a 

voyage  from  the  city  of ,  in  the  state  of ,  to  the  city  of ,  in  the 

state  of ,  the  same  being  then  and  there  the  property  of  one  John  Law,  a 

citizen  of  the  United  States,  he  the  said  George  Smith  being  then  and  there  law- 
fully engaged  as  a  seaman  on  board  of  said  vessel,  with  force  and  arms,  in  and 
upon  one  Bobert  Clayton,  he  the  said  Robert  Clayton  being  then  and  there  the 
master  {or  mate)  of  said  vessel,  unlawfully  did  make  an  assault,  and  him  the  said 
Robert  Clayton  did  thep  and  there  beat,  bruise,  wound,  and  ill-treiat,  and  other 
wrongs  to  him  the  said  Robert  then  and  there  did,  against  the  peace  and  dignity 
of  the  United  States  and  contrary  to  the  form  of  the  statute  of  the  same  in  such 
case  made  and  provided.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  northern  district  of  California,  in  the  middle  circuit, 
is  the  district  into  which  the  said  Robert  Clayton  was  first  brought  and  in  which 
he  was  apprehended  for  said  offense. 

[Sigfiature  of  District  Attorney.] 


ASSISTING  PRISONER  TO  ESCAPE  BT  FRAUDULENT 

DISOHAROE— §  109. 

Form  Ko.  43. 

[Follow  Form  No.  1  to  the  *,  and  add:]  That  on  the day  of ,  A.  D. 

19 — ,  in  the  county  of ,  state  of  California,  one theretofore  had  been 

arrested  upon  a  charge  of  felony,  to  wit, ,  and  was  then  and  there  confined  in 

prison  of  the  said  county  of ,  and  was  then  and  there  in  the  lawful 

custody  of ;  that  on  said day  of ,  A.  D.  19—,  in  said  county  of ■, 
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state  aforesaid,  the  said  defendant  did  then  and  there  wilfully,  knowingly,  and 

feloniously  produce,  give,  and  present  to  one ,  then  and  there  the  acting 

custodian  of  said at  said  prison,  an  order  of  discharge  purporting  to  be  a 

legal  and  lawful  order  of  discharge  from  custody  of  said  — —  on  said  charge  of 

.    The  said  order  of  dis^charge  was  and  ia  in  the  words  and  figures  following,. 

to  wit :  [insert;]  and  that  upon  the  receipt  of  said  order  of  discharge  the  said 

,  then  and  there  believing  the  said  order  of  discharge  as  aforesaid  to  be  true 

and  genuine,  and  a  proper  and  legal  order  for  discharge  of  said ,  did  then 

and  there,  to  wit,  on  saifl day  of ,  A.  D.  19 — ,  in  said  county  of •. 

release  from  custody  the  said ;  whereas  in  truth  and  in  fact  the  said  order  of 

discharge,  wilfully,  knowingly,  and  feloniously  produced,  given,  and  presented  as 
aforesaid,  was  not.  then  and  there  a  legal,  lawful,  or  proper  order  of  discharge,  as 
same  purported  to  be,  as  he,  the  said  defendant,  then  and  there  well  knew;  and 

then  and  there,  in  the  manner  and  by  the  means  aforesaid,  the  said was 

rele.ased  and  discharged  from  custody,  and  said did  then  and  there  escape 

and  go  at  large  whithersoever  he  would,  by  and  through  the  said  fraud  and  con- 
trivance of  said  defendant. 

(Contrary,  etc.,  as  in  Form  No.  1.) 


ATTEMPT  TO  COMMIT  BUBOLABT— §§  469,  066. 

Porm  Ko.  44. 

\PoUgvo  Form  No,  1  to  the  t,  and  add:]  did  then  and  there  feloniously  and 
burglariously  attempt  to  enter  a  certain  building,  to  wit,  a  house  {or  tent,  car, 
room,  shop,  mill,  barn,  warehouse,  store,  or  other  building,  as  the  case  may  he)  of 

one f  situate  in  said  county  of ^  with  the  felonious  intent  then,  there,  and 

therein  to  commit  larceny. 

(Contrary,  etc.,  as  in  Form  No.  L), 


ATTEMPT  TO  COMMIT  LABCENT— $  664. 

1.  In  general 

Porm  Ko.  46. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  attempt  feloniously  to  steal,  take, 

and  carry  away  from  the  presence  of  one the  personal  property  of  the  said 

,  then  and  there  being  in  the  possession  and  on  the  person  of  said ;  and 

in  said  attempt  did  then  and  there  do  a  certain  overt  act  toward  the  commission 
of  said  offense,  to  wit,  [here  state  particulars  of  overt  act,]  with  intent  then  and 
there  feloniously  to  steal,  take,  and  carry  away  the  personal  property  of  the  said 

as  aforesaid,  then  and  there  being  in  his, ,  possession,  and  on  his  person 

as  aforesaid,  without  his,  said -,  knowledge  and  against  his  will ;  but  said 

then  and  there  did  fail  in  the  perpetration  and  conmiission  of  said  offense,  and 
was'th^n  and  there  intercepted  and  prevented  in  the  execution  of  the  same  by 
resistance  (or  however  else  prevented)., 
•     (Contrary,  etc.,  as  in  Form  No.  1.) 

1619 


FORMS. 

2.  Picking  pockets— §  663. 
Form  No.  46. 

[Follow  Form  No.  1  io  the  t,  and  add:]  did  then  and  there  feloniously  attempt 

to  steal,  take,  and  carry  away  from  the  person  of  one his  personal  property, 

by  then  and  there  placing  and  putting  his,  the  said  defendant's,  hand  in  the 

pocket  of  the  coat  of  the  said ,  with  the  felonious  intent  then  and  there  to 

steal,  take,  and  carry  away  the  personal  property  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Poxm  No.  47— §§  663-665. 

[Follow  Fonn  No.  1  to  the  t,  and  addi]  did  then  and  there  feloniously  attempt 
to  steal,  take,  and  carry  away  from  the  person  of  one  Jane  Doe,  a  person  whose 
real  name  is  unknown  to  the  district  attorney,  her  personal  property,  by  then  and 
there  placing  and  putting  his,  said  defendant's,  hand  in  the  pocket  of  the  dress 
of  the  said  Jane  Doe,  whose  real  name  is  unknown  to  the  district  attorney,  with 
the  felonious  intent  then  and  there  to  steal,  take,  and  carry  away  the  personal 
property  of  the  said  Jane'  Doe,  whose  real  name  is  unknown  to  the  district 
attorney. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

ATTEMPT  TO  OOMMIT  ROBBERY— §§  211,  664. 

Form  No.  48. 

[Follow  Form  No.  1  to  the  t,  aiid  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  attempt  to  take  from  the  person,  possession,  and  immediate 

presence  of  one the  goods  and  personal  property  of  the  said ,  without 

the  consent  and  against  the  will  of  the  said ,  and  to  accomplish  said  taking 

by  means  of  force  then  and  there  used  upon  and  against  the  said by  the  said 

defendant,  and  by  then  and  there  putting  the  said in  fear. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

BATTERY— §  S42. 
Form  No.  49. 

[Follow  Form  No,  2  io  the  t,  a/nd  add:]  did  then  and  there  wilfully  and  unlaw- 
fully use  force  and  violence  in  and  upon  the  person  of . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

BIGAMY— §  281. 

1.  In  general. 

Form  No.  60. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  knowingly,  wilfully,  and  feloni 

ously  marry  one ,  the  said  defendant  being  then  and  there  the  lawful  husband 

(or  wife,  as  the  case  may  he)  of  another  person,  to  wit,  :-,  then  and  there 
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living,  the  marriage  of  defendant  and  said not  having  been  annulled,  dis- 
solved, or  pronounced  void,  by  the  judgment  of  any  competent  court,  but  then 

and  there  subsisting,  as  the  defendant  well  knew,  and  the  said not  then  and 

there  being  absent  from  the  said  defendant  for  five  successive  years  without  being 
known  to  defendant  to  be  living. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Marrying  the  husband  or  wife  of  another— §  284. 

Porm  No.  51. 

\Follow  Form  No.  1  to  the  t,  and  add:]  did  knowingly,  wilfully,  and  feloni- 
ously marry  one ,  who  was  then  and  there  a  married  woman,  and  the  lawful 

wife  of  one ,  the  said  husband  of being  then  and  there  alive,  as  he,  the 

said ,  (defendant,)  then  and  there  well  knew. 

(Contrary,  etc.,  as  in  Porm  No.  1.) 

BRIBERY— §§  92,  137,  138. 

1.  Bribing  a  witness. 

Form  No.  52. 

[Follow  Fomi  No.  1  to  the  t,  and  add:]  did  wilfully,  feloniously,  and  unlaw- 
fully offer  and  give  to  one  — — ,  who  was  then  and  there  a  material  witness,  and 

about  to  be  called  as  a  witness  in  the  case  of  — —  vs. ,  [if  in  criminal  case, 

here  add  crime  charged,  as,  cliarged  tmth  tJie  crime  of  felony,  to  wit,  grand 
larceny,]  and  then  and  there  pending  in  the   [give  name  of  state  court],  to 

withhold  true  testimony  against  the  said  defendant, ,  upon  the  hearing  of 

Raid  cause,  upon  an  understanding  and  agreement  between  said [defendant, 

naming  him]  and  said ,  [witness,  naming  him,]  that  he  withhold  such  true 

testimony  as  he  could  against  said  [defendant,  naming  him]  upon  the 

hearing  of  said  cause  (or  charge)  against  said  defendant. 

(Contrary,  etc.,  as  in  Form  No.  L) 

2.  Bribing  executive  officer — §  67, 
Form  No.  53. 

[Follow  Form  No.  1  to  the  \,  and  add:]  did  wilfully,  unlawfully,  corruptly, 

and  feloniously  offer  and  give  a  bribe  to  one ,  who  was  then  and  there  an 

executive  officer  of  the  state  of  California,  to  wit, ,  with  intent  then  and  there 

to  wilfully,  unlawfully,  corruptly,  and  feloniously  influence  the  said ^  as  such 

officer,  in  respect  to  [here  state  in  what  respect], 

(Contrary,  etc.,  as  in  Form  No.  1.) 

3.  Juror  receiving  bribe— §§  92,  93,  96. 

Form  No.  54. 

[Follow  Form  No.  1  to  the  \,  and  add:]  did  wilfully,  unlawfully,  and  feloni- 
ously ask,  receive,  and  agree  to  receive,  of  and  from  one a  bribe,  consisting 

of  [here  allege  of  what  bribe  consisted,  if  known],  with  intent  and  purpose  to 
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unlawfully  influence  the  vote,  opinion,  and  decision  of  defendant,  upon  a  corrupt 

understanding  and  agreement  with  said ,  then  and  there  made,  to  cast  his 

i( defendant's)  yote  or  to  render  his  (defendant's)  decision  or  opinion  as  follows, 

to  wit : [here  state  how  vote,  etc.,  was  to  he  given  or  cast,]  in  that  certain 

matter  or  question  which  was  then  and  there  brought  before  defendant  for 

decision  in  that  certain  action  then  and  there  pending  in  the court,  etc.,  in 

which was  plaintiff  and defendant,  in  which  action  defendant  was  then 

and  there  a  duly  qualified  and  acting  juror  {or  arbitrator,  etc.),  then  and  there 
Tiuthorized  by  law  to  hear  and  determine  as  a  juror  {or  arbitrator)  the  contro- 
versy and  question  therein. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

4  Bribing  police-oflScer — §  67* 
Form  No.  65. 

[Follow  Form  No.  1  to  the  t,  anA  add:]  did  then  and  there  wilfully,  unlaw- 
fully, corruptly,  and  feloniously  offer  and  give  a  bribe  to  one ,  who  was  then 

and  there  a  duly  and  legally  appointed,  qualified,  and  acting  police-officer  of  the 

police  force  of  the  city  {or  city  and  county)  of ^  state  aforesaid,  and  who  was 

then  and  there  an  executive  officer  of  the  state  of  California,  with  intent  then  and 

there  to  wilfully,  unlawfully,  corruptly,  and  feloniously  influence  the  said ^ 

as  such  officer,  in  respect  to [here  state  in  what  respect]^ 

(Contrary,  etc.,  as  in  Form  No.  1.) 

6.  Police-officer  asking  bribe — §  68. 
Ponn  No.  66. 

[Follow  Form  No.  1  to  the  *,  and  add:]  That  said ,  being  then  and  there 

an  executive  officer,  namely,  a  police-officer,  of  the  city,  county  {or  city  and 
county),  aforesaid,  did  then  and  there  wilfully,  unlawfully,  corruptly,  and  feloni- 
ously ask,  offer  to  receive,  and  receive^  of a  bribe,  upon  an  agreement  and 

understanding  that  said 's  action  as  such  officer  would  be  influenced  by  such 

bribe  [here  state  in  what  respect]. 

(Contrary,  etc.,  as  in  Form  JTo.  1.) 

1  When  there  is  no  proof  of  receipt  of  money  or  other  valuable  thing,  omit  the  words 
*'and  receive";  offense  of  soliciting  a  bribe  is  complete  without  receipt  of  consideration 
asked  or  expected. 

6.  Soliciting  and  obtaining  a  bribe. 
Ponn  No.  57* 

(Precedent  from  People  v.  Markham,  64  Cal.  157,  49  Am.  Bep.  700,  30  Pac.  620.) 

[Follow  Form  No.  1  to  the  *,  and  add:]  The  said  W.  W.  Markham,  on  the 
30th  day  of  September,  A.  D.  19 — ,  at  the  county  and  state  aforesaid,  then  and 
there  being  an  executive  officer,  namely,  a  police  officer  of  the  city  of  San  Jose, 
county  of  Santa  Clara  aforesaid,  did  ask,  receive,  and  agree  to  receive  a  bribe, 
to  wit,  15  standard  dollars,  lawful  coin  of  the  United  States  of  America,  upon  an 
understanding  and  agreement  that  he  would  not  arrest  persons  engaged  in  violat- 
ing Section  330  of  the  Penal  Code  of  the  State  of  California,  nor  would  he  arrest 
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persons  engaged  in  yiolating  the  gambling  ordinance  of  the  said  city  of  San  Jose, 
contrary  [conclude  as  in  Form  No.  1]. 

7.  Receiving  bribe  by  member  of  legislature — §  86. 

Form  No.  68. 

[Follow  Form  No.  1  to  the  *,  and  add-] That  the  said was,  on  the day 

of J  A.  D.  19 — ,  and  ever  since  has  been,  and  now  is,  a  member  of  one  of  the 

houses  of  the  legislature  of  the  state  of  California,  to  wit,  [here,  designa/te  house,] 

and  at  the  times  hereinafter  set  forth  was  a  member  of  the committee  of  said 

(senate  or  assembly,  as  the  case  m^ay  te). 

That  on  or  about  the day  of  ". — ,  A.  D.  19 — ^  and  while  he,  the  said , 

was  a  member  of  said ,  and  of  the  said committee  thereof,  as  aforesaid. 

at  the  county  of ,  state  of  California,  and  while  said  legislature  was  in  session, 

he,  the  said  defendant,  wilfully,  unlawfully,  corruptly,  and  feloniously  did  ask 

and  agree  to  receive  of  and  from  one a  certain  bribe,  to  wit,  the  sum  of 

dollars,  lawful  money  of  the  United  States  (or  other  valuable  thing,  as  the  case 
may  be),  upon  the  understanding  that  his  official  vote,  opinion,  judgment,  and 
action  as  a  member  of  said (assembly  or  senate),  and  as  a  member  of  said 

committee  thereof,  should  be  influenced  thereby,  and  that  his,  the  said 

defendant's,  official  vote,  opinion,  judgment,  and  action  as  such  member  of  said 

(assembly  or  senate),  and  of  said committee,  should  be  given  against 

(or  for,  as  the  case  may  be)  a  certain  bill,  question,  and  matter  then  pending 

before  the  said (assembly  or  senate)  of  the  said  legislature,  and  the  said 

committee  of  said ,  as  aforesaid,  which  said  bill,  question,  and  matter 

was  entitled  '* bill,  number ,  An  Act,"  etc. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

8.  Bribing  snperviaor — §  165. 

Perm  Ko.  69. 

[Follow  Form  No.  1  to  the  *,  and  add:]  That  on  the  twentieth  day  of  January, 

A.  D.  1906)  and  ever  since  the  eighth  day  of  January,  A.  D.  1906,  until  the  month 

of  January,  1907,  and  at  all  the  times  herein  mentioned,  one  Charles  Boxton  was, 

and  had  and  has  been,  a  duly  elected,  qualified,  and  acting  member  of  the  board  of 

supervisors  of  the  said  city  and  county  of  San  Francisco,  state  of  California ;  that 

there  was  on,  prior  to,  and  subsequent  to  said  twentieth  day  of  January,  A.  D. 

1906,  then  and  there  duly  and  regularly  pending  in  and  before,  and  afterwards 

to  be  considered  by,  the  said  board  of  supervisors  a  certain  matter  and  subject  of 

which  said  board  of  supervisors  and  the  members  thereof  had,  and  did  have, 

power  and  authority  to  act,  to  wit,  a  matter  and  subject  relating  to  a  permit  to 

give  professional  sparring  and  boxing  exhibitions  in  the  said  city  and  county  of 

San  Francisco  for  the  year  1906 ;  that  said  defendants  on  said  twentieth  day  of 

January,  A.  D.  1906,  then  and  there  well  knew  that  said  matter  and  subject  was 

then  and  there  pending  before,  and  was  afterwards  to  be  considered  by,  the  said 

board  of  supervisors,  as  aforesaid,  and  that  said  defendants  on  said  twentieth  day 

of  January,  A.  D.  1906,  then  and  there  well  knew  that  said  Charles  Boxton  was 

then  and  there  such  member  of  such  board  of  supervisors,  as  aforesaid ;  that  on 
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said  twentieth  day  of  January,  A.  D.  1906,  in  the  said  city  and  county  of  San 
Francisco,  state  of  California,  and  while  the  said  matter  and  subject  was  pending, 
and  was  afterwards  to  be  considered  by  said  board  of  supervisors,  as  aforesaid, 
the  said  defendants  did  wilfully,  unlawfully,  feloniously,  knowingly,  and  cor- 
i^ptly  give  an  offer  to  said  Charles  Boxton  while  said  Charles  Boxton  was  such 
member  of  said  board  of  supervisors,  a  bribe,  to  wit,  the  sum  of  four  hundred  and 
seventy-five  dollars  ($475.00),  in  lawful  money  of  the  United  States  of  America, 
as  a  bribe,  with  the  wilful,  unlawful,  felonious,  and  corrupt  intent  in  them,  the 
said  defendants,  to  then  and  there  wilfully,  feloniously,  and  corruptly  influence 
the  said  Charles  Boxton,  as  such  member  of  said  board  of  supervisors,  as  afore- 
said, in  his  action,  and  in  his  official  vote,  opinion,  judgment,  and  action;  as  such 
member  of  said  board  of  supervisors,  and  in  his  public  and  official  capacity  as 
such  member,  in  and  upon  the  aforesaid  matter  and  subject  then  and  there  pend- 
ing before,  and  which  was  afterwards  to  be,  and  was,  considered  by,  the  said 
board  of  supervisors,  as  aforesaid,  in  the  particular  manner  as  follows,  to  wit, 
that  said  Charles  Boxton,  as  such  member  of  said  board  of  supervisors,  as  afore- 
said, and  in  his  said  public  and  official  capacity  as  such,  did  act  and  did  give  his 
official  vote,  opinion,  judgment,  and  action  for  and  in  favor  of  the  said  matter 
and  subject,  and  for  and  in  favor  of  the  granting  of  the  said  permit* 
(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  60. 

(Precedent  the  indictment  filed  in  People  v.  Glass,  158  Cal.  650,  112  Pac.  281.)^ 

[Commence  as  in  Form  No,  1,  and  add:]  Louis  Glass  is  accused  by  the  grand 
jury  of  the  said  city  and  county  of  San  Francisco,  state  of  California,  by  this 
indictment  of  the  crime  of  felony,  to  wit :  Giving  a  bribe,  committed  as  follows : 
That  on  the  15th  day  of  March,  A.  D.  19 — ,  one  Thomas  F.  Lonergan  was,  and  at 
all  times  herein  mentioned  has  been,  a  duly  elected,  qualified  and  acting  member 
of  the  board  of  supervisors  of  said  city  and  county  of  San  Francisco,  state  of 
California;  that  there  was  then  and  there  pending  before  said  board  of  super- 
visors a  matter  and  subject  relating  to  a  franchise  for  constructing,  maintaining 
and  operating  a  telephone  system  in  the  said  city  and  county  of  San  Francisco, 
and  on  application  made  June  12th,  19 — ,  by  the  Home  Telephone  Company  of 
San  Francisco,  a  corporation,  for  such  franchise,  and  a  bill  and  ordinance  relat- 
ing to  the  same,  which  said  ordinance  was  on  the  1st  day  of  October,  19 — ,  passed 
and  adopted  by  the  said  board  of  supervisors,  and  was  entitled  an  ordinance 
**  Granting  to  the  Home  Telephone  Company  of  San  Francisco  a  franchise  to  con- 
struct, maintain  and  operate  a  telephone  system  in  the  city  and  county  of  San 
Francisco,  and  to  construct,  maintain  and  operate  through,  along,  under  and  in 
the  public  streets,  alleys  and  highways  of  said  city  and  county,  poles,  wires,  cables, 
under-ground  conduits  and  other  appliances  for  the  purpose  of  transmitting 
sound,  signals  and  conversation  by  means  of  electricity  or  otherwise";  that  on 
the  said  15th  day  of  March,  A.  D.  19 — ,  at  the  said  city  and  county  of  San  Fran- 
cisco, state  of  California,  and  while  the  said  matter  and  subject  was  pending 
before  said  board  of  supervisors,  the  said  Louis  Glass  did  wilfully,  unlawfully, 
feloniously  and  corruptly  give  to  said  Thomas  F.  Lonergan,  while  the  said  Lon- 
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ergan  was  such  member  of  the  said  board  of  supervisors,  a  bribe,  to  wit :  The  sum 
of  five  thousand  dollars  ($5,000),  in  lawful  money  of  the  United  States  of  Amer- 
ica, as  a  bribe,  with  the  wilful,  unlawful,  felonious  and  corrupt  intent  in  him, 
the  said  Louis  Qlass,  to  corruptly  influence  said  Thomas  F.  Lonergan  as  such 
member  of  said  board  of  supervisors,  in  his  action,  and  in  his  official  vote,  opinion, 
judgment  and  action,  as  such  member  of  said  board  of  supervisors,  in  and  upon 
the  aforesaid  matter  and  subject  then  pending  before  said  board  of  supervisors 
as  aforesaid,  and  which  was  afterwards  to  be  considered,  and  was  considered  by 
said  board  of  supervisors,  contrary  [closing  as  in  Farm  No,  1] . 

1  This  form  is  one  drawn  by  the  Hon.  Francis  J.  Heney  In  the  famous  San  Francisco 
graft  prosecution  cases. 

BUBOLABV— §  469. 
1.  With  intent  to  steaL 

Form  No.  61. 

[Follow  Form  No.  1  to  the  t,  and  add:], did  wilfully,  unlawfully,  feloniously, 
nnd  burglariously  enter  the  house  (room,  shop,  warehouse,  car,  etc.,  as  the  case 

may  be)  of  one ,  at ,  in  said  county  of ,  with  the  felonious  intent 

then  and  there  to  commit  the  crime  of  larceny  (or  ♦/  any  other  felony,  name  it). 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  Ko.  62. 

(Precedent  from  People  v.  Taggart,  43  Cal.  81.) 

[Commence  as  in  Form  No,  1,  and  add:]  John  W.  Taggart  is  accused  by  the 
Orand  Jury  of  the  County  of  Sonoma,  State  of'  California,  by  this  indictment 
found  the  3d  day  of  October,  A.  D.  19 — ,  of  the  crime  of  burglary,  committed  as 
follows :  The  said  John  W.  Taggart,  on  the  13th  day  of  July,  A.  D.  19—,  at  the 
county  and  state  aforesaid,  at  about  the  hour  of  nine  o'clock  in  the  night-time  of 
said  day,  with  force  and  arms  the  house  and  tenement  of  William  Withrow,  then 
and  there  situated,  feloniously  and  burglariously  did  break  and  enter  with  an 
intent  then  and  in  said  house  and  tenement  to  commit  petit  larceny — that  is  to 
say,  with  intent  to  steal,  take  and  carry  away  one  claw-hammer,  worth  one  dollar : 
one  spoke  shave,  worth  seventy-five  cents,-  one  two-foot  rule,  worth  fifty  cents; 
and  one  monkey-wrench,  worth  one  dollar,  of  the  goods  and  chattels  of  William 
Withrow  and  John  Charlton,  contrary  to  the  form,  force  and  effect  of  the  statute, 
in  such  cases  made  and  provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  state  of  California. 

,  District  Attorney. 

2.  Enterinjf  without  breaking. 

Form  No.  68. 
(Precedent  from  People  v.  Hall,  94  Cal.  596,  30  Pac.  7.) 

[Comm^ence  as  in  Form  No,  33,  and  add:]  Oeoi^e  Hall  is  accused  by  the  district 
attorney  of  the  said  Yolo  county,  by  this  information,  of  the  crime  of  burglary, 
committed  as  follows : 

The  said  George  Hall,  on  or  about  the  twenty-eighth  day  of  June,  19 — ,  in  tho 
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said  county  of  Yolo,  state  of  California,  then  and  there  being,  did  wilfully, 
unlawfully,  and  feloniously,  enter  a  certain  dwelling-house,  which  said  dwelling- 
house  was  then  and  there  the  property  of  one  Joseph  Glide,  with  intent  then  and 
there  to  commit  grand  and  petit  larceny,  contrary  to  the  form,  force  and  effect  of 
the  statute  in  such  case  made  and  provided  and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  California. 
Dated  December  3,  A.  D.  19—.  

District  Attorney  of  said  County  of  Yolo. 

3.  In  foreign  county — §  786. 
Fonn  No.  64. 

[Charge  lurglary  regularly  as  in  Form  No.  61,  and  add{\  That  said  defendant 
did  then  and  there,  in  the  commission  of  the  said  burglary,  wilfully,  unlawfully. 

feloniously  steal,  take,  and  carry  away  said [here  describe  property]  ^  all 

of  the  aggregate  value  of dollars,  lawful  money  of  the  United  States.    And 

the  said  defendant  did  thereafter,  to  wit,  on  said day  of ,  A.  D.  19—, 

bring,  carry,  and  remove  the  said  personal  property  into  this,  the  said  county  or 
,  state  *of  California. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

4.  Of  a  tent. 

Form  No.  65. 

[Title  amd  Venue  as  in  Form  No,  33,  and  add:]  T.  J.  Hart,  district  attorney 
for 'said  county  of  Colusa,  state  of  California,  here  in  open  court,  by  this  infor- 
mation filed  this  thirteenth  day  of  September,  19 — ,  informs  this  honorable 
Superior  Court,  that  the  crime  of  burglary  was  committed  by  Samuel  Nelson, 
Charles  Vickers  and  James  Herbert  as  follows :  The  said  Samuel  Nelson,  Charles 
Vickers  and  James  Herbert  are  hereby  accused  by  the  said  district  attorney  of 
Colusa  county  of  the  crime  of  burglary,  committed  on  the  twenty-fifth  day  of 
August,  19 — ,  at  and  in  said  county  of  Colusa,  and  state  of  California,  unlaw- 
fully, feloniously,  and  burglariously,  did  forcibly  enter  the  tent,  room  and  apart- 
ment of  one  Q.  W.  Miller,  with  the  intent,  then  and  there  to  commit  grand  larceny 
contrary  to  the  form,  force  and  effect  of  the  statute  in  such  cases  made  and 
provided  and  against  the  peace  and  dignity  of  the  people  of  the  state  of  Cali- 
fornia. 

Dated  September  13,  19 — .  m   t  tt  -x 

I.J.  JbLart, 

District  Attorney  of  said  County  of  Colusa. 

5.  With  intent  to  commit  an  assault. 

Form  No.  66. 

[Yemie  and  Title  as  in  Form  No.  1.]  John  Doe  is  accused  by  the  grand  iury 
of  the  county  of  Shasta,  state  of  California,  by  this  indictment,  of  the  crime  of 
carrying  weapons,  committed  as  follows : 

The  said  John  Doe,  on  the  sixth  day  of  November,  A.  D.  19—,  at  the  county  of 
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Shasta  aforesaid,  did  then  and  there  unlawfully  have  upon  him  a  certain  deadly 
weapon,  to  wit,  a  pistol,  with  intent  to  assault  one  Bichard  Roe  {or  a  certain 
person  or  persons  whose  name  or  names  is  or  are  to  the  grand  jurors  aforesaid 
unknown),  contrary  to  the  form,  force  and  effect  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of  the  people  of  the  state  of 
California. 


District  Attorney*   ! 

OABTWBIOHT  LAW. 
8ea^  poBtk  Porm  Kq.  257. 

CHILD,  NEGLECT  OF— §  270. 
roxm  No.  67. 

[FoUow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully, being  then  and  there  the  parent  and  father  {or  mother)  of  a  certain  child, 

to  wit,  one ^  omit,  without  lawful  excuse,  to  perform  a  duty  imposed  upon 

him  {or  her)  by  law,  to  wit,  to  furnish  to  said  child  necessary  food,  clothing, 
shelter,  and  medical  attendance.  ' 

(Contrary,  etc.,  as  in  Form  No.  1.)^ 

CHILD-STEALINO— §  278. 
Form  No.  68. 

[Follow  Form  No.  1  to  the  t,  aitd  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  maliciously,  forcibly,  and  fraudulently  take  and  entice  away  from  one 

a  certain  child,  to  wit,  one ,  who  was  then  and  there  under  the  age  of 

years,  with  intent  to  detain  and  conceal  suc.h  person  from  said j  who 

was  then  and  there  its  parent  {or  guardian),  and  who  was  the  person  then  and 
there  entitled  to  the  lawful  charge  and  custody  of  such  child ;  that  said  taking 
and  enticing  away  were  without  the  consent  and  against  the  will  of  said . 

(Contrary,  etc.,  as  in  Porm  No.  1.) 

COMMITMENT  TO  WHITTIER  STATE  SCHOOL— §  1388. 

Form  No.  69. 

(Title  as  in  Form  No.  16.) 

The  district  attorney,  with  the  defendant  and  his  counsel,  ^  came  into 

court.    The  defendant  was  duly  informed  by  the  court  of  the  information  duly 

presented  and  filed  on  the day  of ,  19 — ,  by  the  district  attorney  of  the 

county  of ,  charging  said  defendant  with  the  crime  of ,  of  his  arraign- 
ment and  plea  of  **Not  guilty  as  charged  in  said  information"; of  his  trial 

and  the  verdict  of  the  jury,  on  the day  of ,  19—,  ''Guilty,*' . 


The  court  having  ascertained  that  the  defendant, ,  is  of  the  age  of 


the  court  is  of  the  opinion  that is  a  fit  subject  for  commitment  to  the  Whit- 
tier  State  School,  at  Whittier,  California.    It  is  therefore  ordered  that  judgment 

1021 


FORMS. 

be  suspended,  and  that  the  defendant,  the  said ^  be  committed  to  the  said 

Whittier  State  School  for  the  term  of years. 

It  is  further  ordered  that ,  sheriff  of  the  county  (or  city  and  county)  of 

,  do  forthwith  take  into  his  custody  the  said and  deliver  him  into  the 

custody  of  the  superintendent  of  said  Whittier  State  School,  at  Whittier,  Cali- 
fornia, together  with  this  commitment. 

And  this  is  to  authorize  the  superintendent  of  said  Whittier  State  School  to 
receive  and  safely  keep  the  said for  the  period  of years. 

COMPOUNDING  A  FELONY— §  163. 

Form  No.  70. 

[Follow  Foi*m  No,  1  to  the  t,  and  add:]  having  knowledge  of  the  commission 

of  acertain  crime,  to  wit,  [insert  title  of  crime,]  in  this,  that  one ,  on  the 

day  of ,  A.  D.  19 — ,  in  the  said  county  of ,  state  of  California,  hav- 
ing committed  said  crime  of ,  he,  the  said  — — ,  with  the  knowledge  aforesaid, 

on  the day  of ,  A.  D.  19 — ,  in  the  said  county  of ,  did  wilfully, 

unlawfully,  and  feloniously  take  and  receive  the  sum  and  value  of dollars, 

lawful  money  of  the  United  States,  from  one upon  the  agreement  and  under- 
standing had  with  him,  the  said ,  to  compound  and  conceal  the  said  crime 

committed  by  the  said ,  as  aforesaid,  and  to  abstain  from  the  prosecution 

thereof,  and  to  withhold  evidence  thereof. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  71. 

(Precedent  from  People  v.  Bryon,  103  Cal.  676,  37  Pac.  764.) 

[Commeixcement  and  title  as  in  Form  No.  33,  and  add:]  William  Bryon  is 
accused  by  the  district  attorney  of  the  said  county  of  Merced,  by  this  inf ormation, 
of  the  crime  of  compounding  a  felony,  committed  as  follows:  On  or  about  the 
eleventh  day  of  December,  19 — ,  in  the  county  of  Merced  aforesaid,  one  Maurice 
Hardy  did  commit  the  crime  of  grand  larceny,  a  felony ;  that  is  to  say,  that  at 
said  time  and  place  the  said  Maurice  Hardy  did  wilfully,  unlawfully  and  feloni- 
ously  steal  and  take  from  the  person  of  E.  O.  Mickle,  the  sum  of  forty  dollars, 
lawful  money  of  the  United  States,  said  money  being  the  property  of  and  belong- 
ing to  the  said  E.  0.  Mickle ;  that  said  William  Bryon,  at  said  time  and  place, 
and  prior  to  the  filing  of  this  information,  having  knowledge  of  the  commission 
of  said  crime  by  said  ^laurice  Hardy,  as  aforesaid,  did  take  and  receive  from  the 
said  Maurice  Hardy  the  sum  of  twenty  dollars,  lawful  money  of  the  United 
States,  upon  the  agreement  and  understanding,  wilfully,  unlawfully  and  feloni- 
ously made  and  entered  into  with  the  said  Maurice  Hardy,  that  he,  the  said 
William  Bryon,  would  compound  and  conceal  the  crime  which  had  been  committed 
as  aforesaid  by  said  Hardy,  contrary  to  the  form,  force  and  effect  of  the  statute 
in  such  ease  made  and  provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  state  of  California. 

Dated  the  third  day  of  January,  19 — , 

,  District  Attorney 

of  said  County  of  Merced. 
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00NSPIBA07— §  182. 
1.  In  generaL 
Form  Ko.  72. 
[Follow. Form  No.  1  io  the  t,  and  add:]  did  then  and  there  unlawfully,  wick- 
edly, and  fraudulently  conspire,  combine,  confederate,  and  agree  together  by 
divers  unlawful  and  fraudulent  devices  and  contrivances,  and  by  divers  false 

pretenses,  unlawfully  to  obtain  from  one the  sum  of dollars,  lawful 

money  of  the  United  States  (or  for  unlawful  purpose,  as  the  case  may  be,  setting 

out  fully  and  in  detail  the  facts),  of  the  value  of dollars,  in  lawful  money 

of  the  United  States,  the  personal  property  of  said ,  by  then  and  there  falsely 

and  fraudulently  representing  to  said [here  state  representations  fnade], 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Oonspiracy  to  rob. 

Form  No.  73. 

(Precedent  from  People  v.  Richards,  67  Cal.  412,  56  Am.  Rep.  716,  6  Am.  Cr.  Rep. 

112,  7  Pac.  828.) 

[Yenue  and  Title  as  in  Form  No,  33,]  John  Richards  is  accused  by  the  district 
attorney  of  the  county  of  Santa  Clara,  state  of  California,  by  this  information, 
of  conspiracy,  committed  as  follows : 

The  said  John  Richards,  on  or  about  the  9th  day  of  September,  A.  D.  19 — ,  at 
the  county  and  state  aforesaid,  did  conspire  with  one  David  Davis,  feloniously  and 
by  means  of  force  and  fear  to  take  certain  bank  checks  to  and  of  the  value  of 
$15,000  from  the  person  and  immediate  presence  of  one  Henry  IMiller,  the  owner 
thereof,  against  the  will  of  the  said  Henry  Miller;  and  immediately  theretofore, 
and  for  the  purpose  of  said  taking,  to  compel  said  Henry  Miller,  by  means  of 
force  and  fear,  to  draw,  make,  and  sign  said  checks ;  and  said  defendant  in  pur- 
suance of  said  conspiracy,  and  to  effect  the  object  thereof,  did  on  or  about  the 
date  last  named,  proceed  from  the  town  of  Hollister,  in  the  county  of  San  Benito, 
state  of  California,  to  the  city  of  Gilroy,  in  the  county  of  Santa  Clara,  in  said 
state,  and  did  arm  and  disguise  himself,  and  on  the  13th  of  September,  19 — , 
did  set  forth  from  said  city  of  Qilroy  along  the  road  leading  therefrom  to  the 
certain  place  in  the  county  last  aforesaid,  known  as  Pacheco  Pass,  there  to  lie  in 
wait  for  said  Henry  Miller,  and  consummate  the  purpose  of  the  said  conspiracy, 
contrary  to  the  form,  force,  and  effect  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  people  of  the  state  of  Cali- 
fornia.  

District  Attorney. 
3.  Oonspiracy  in  restraint  of  trade. 

See,  post,  Ponn  Ko.  257.  ^ 

OOUNTERFEITINO. 

1.  Possession  of  tools — §  480. 

Perm  No.  74. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, knowingly,  and  feloniously  make  and  have  in  his  possession   [describe 
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apparatus],  wbich  said (apparatus)  is  made)use  of  in  counterfeiting  the 

gold  and  silver  coin  of  the  United  States,  now  current  in  said  state  of  California. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

.  .  .  .  , 

2.  Passing  counterfeit  money  or  coins — §  477. 

Fonn  No.  75. 

[Follow  Form  No,  1  to  the  t,  a^  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  permit,  cause,  and  procure  to  be  sold,  uttered,  and  passed 

certain  counterfeit  pieces  of gold  coin  {or  silver  coin),  current  in  the  state 

of  California,  viz.,  said  counterfeit  coin,  (or  any  counterfeit  gold-dust,  gold  or 
silver  bullion  or  bars,  lumps,  pieces,  or  nuggets,  as  the  case  may  be,)  then  and 
there  knowing  the  same  to  be  counterfeit,  and  with  the  intention  then  and  there 
to  defraud  one -. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

3.  Possession  of  apparatus  for  counterfeiting  bank  notes — §  480. 

Form  No.  76. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  unlawfully,  knowingly,  and  felo- 
niously have  in  his  possession,  and  then  and  there  secretly  keep,  a  certain  plate 
then  and  there  designed  and  engraved  for  the  purpose  of  striking  and  printing 
false  and  counterfeit  bank  notes,  to  wit,  for  the  purpose  of  striking  and  printing 

false  and  counterfeit  bank  notes  of  the  bank  of ,  of  the  denomination  of 

dollars,  and  which  said  plate  then  and  there  was  etched  and  engraved,  amongst 
other  things,  with  the  words  and  figures  following,  to  wit :  [insert,]  which  said 

plate  he,  the  said ,  then  and  there  well  knew  to  be  designed  and  engraved 

then  and  there  for  the  purpose  of  striking  and  printing  false  and  counterfeit 

bank  notes  as  aforesaid,  and  which  said  plate  he,  the  said ,  then  and  there 

secretly  kept  as  aforesaid,  for  the  purpose  then  and  there  of  striking  and  printing 
false  and  counterfeit  bank  notes. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

4.  Possession  of  apparatus  for  counterfeiting  gold  coin — §480. 

Form  No.  77. 

(Precedent  from  People  v.  White,  34  Cal.  183.) 

[Venue  and  Title  as  in  Form  No.  i.]  William  White  is  accused  by  the  grand 
jury  of  the  county  of  Sonoma,  state  of  California,  by  this  indictment,  of  the 
crime  of  knowingly  having  in  his  possession  instruments  used  in  counterfeiting 
United  States  gold  coin,  committed  as  follows : 

The  said  William  White,  on  the day  of ,  A.  D.  19 — ,  at  the  county  of 

Sonoma,  did  knowingly  procure  and  have  in  his  possession  a  certain  mould,  pat- 
tern, die,  puncheon,  tool,  instrument,  and  apparatus,  made  of  wood  and  iron, 
made  use  of  in  counterfeiting  the  gold  and  silver  coin  of  the  United  States,  now 
made  current  in  this  state,  to  wit :  a  gold  coin  called  a  double  eagle,  of  the  value 
of  twenty  dollars,  and  a  silver  coin  called  a  half  dollar,  contrary  to  the  form  of- 
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the  statate  in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  California.  

District  Attorney. 

OBDIE  AGAINST  ELEOTION  LAWS. 
1.  Fraudulent  registration — §  42. 

Form  No.  78. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully cause  and  procure  and  allow  himself  to  be  registered  in  the  great  register  of 

the  county  (or  city  and  county)  of ,  he,  the  said ,  then  and  there  well 

knowing  himself  not  to  be  entitled  to  such  registration  as  aforesaid. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Oauflxng  and  procuring  one  to  be  falsely  registered— -§  42a. 

Form  No.  79. 

[Follow  Form  No.  1  to  the  i,  a/nd  add:]  was  then  and  there  a  duly  appointed, 
qualified,  and  acting  deputy  registrar  of  voters  in  and  for  the  county  {or  city 

and  county)  of ^  state  aforesaid,  and  as  such  deputy  registrar  of  voters,  as 

aforesaid,  did  wilfully,  feloniously,  and  unlawfully  cause,  ^  procure,  and 

allow  one  A  O  to  be  registered  as  a  voter  in  the  precinct  register  of  the  election 

precinct  of  the assembly  district  of  the  state  of  California,  situate  in  said 

county  {or  city  and  county)  of ,  said  A  G  not  then  and  there  being  entitled 

to  such  registration  therein,  as  he^  the  said (defendant),  then  and  there 

well  knew. 

(Contrary,  etc.,  as  in  Form  No.  1.) 


3.  Altering  election  returns — §§  4A,  60. 

Form  No.  80. 
[Commence  as  in  Form  No.  1,  and  follow  to  the  •,  and  add:]  That  on  the 


day  of ,  A.  D.  19 — ,  there  was  held,  pursuant  to  the  laws  of  the  state  of 

California,  a  general  election  thereof,  and  in  the  city  and  county  of  San  Fran- 
cisco, state  aforesaid,  for  the  state,  legislative,  county,  city  and  county,  and 
township  officers,  and  that,  at  said  general  election,  among  other  candidates  for 
public  office  to  be  elected,  balloted,  and  voted  for  by  the  duly  qualified  voters  of 
said  state  for  and  in  said  city  and  county  of  San  Francisco,  state  aforesaid,  were 
candidates  for  members  of  assembly  for  said  state;  and  among  other  assembly 
districts  for  said  city  and  county  of  San  Francisco,  state  aforesaid,  in  which  the 
said  general  election  was  held  as  aforesaid,  was  one  numbered  and  known  as  the 

assembly  district,  and  each  of  the  above-named  defendants  was,  and of 

them  were,  the  duly  appointed,  qualified,  and  acting  officers  and  members  of  the 
board  of  election  of  said  election,  in  the precinct  of  said assembly  dis- 
trict, to  wit,  said ,  an  inspector  of  said  election,  and  said ,  a  clerk  of 

said  election,  in  said  precinct  of  said  assembly  district;  that  at  said  election  in 

said precinct  of  said  assembly  district  aforesaid,  the  dtdy  qualified 

voters  of  said  precinct  voted  for  the  duly  and  legally  nominated  candidates  for 
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members  of  the  assembly  for  said  assembly  district,  to  wit:  [insert  names  of 
candidates,]  respectively;  that  after  said  election  in  said  precinct  was  holden, 
and  after  the  polls  thereat  were  closed,  the  votes  cast  at  said  election  in  said 
precinct  were  counted,  and  tally-lists  of  said  count  were  made  in  writing,  and 
thereupon  it  was  the  legal  duty  of  said  defendants,  and  each  and  all  of  the  mem- 
bers of  said  board  of  election,  as  required  by  the  provisions  of  the  laws  of  said 
state,  relating  to  elections,  to  sign,  certify,  and  attest  true  and  correct  tally-lists, 
and  lists  attached  to  said  tally-lists,  containing  the  names  of  candidates  voted 
for  and  for  what  office,  and  the  number  of  votes  given  for  each  candidate  at  said 
election  in  the  said  precinct  of  said  assembly  district,  for  delivery  to  the  registrar 

of  voters  in  and  for  the  county  {or  city  and  county)  of ,  state  aforesaid,  on 

or  about  the day  of ,  A.  D.  19 — ,  and  whilst  acting  as  such  officers  of 

election,  and  upon  and  as  members  of  the  board  of  election  in  said  precinct  &fore- 
sfiid,  did,  and  each  of  them  did,  in  his  official  capacity  as  such  election  officer 
aforesaid,  wilfully,  knowingly,  fraudulently,  and  feloniously  act  in  contraven- 
tion to  and  in  violation  of  the  provisions  of  the  laws  of  the  state  of  California 
relating  to  elections,  in  that  they  did  feloniously  alter  the  official  returns  of  said 
election  in  said  precinct,  and  did  wilfully,  knowingly,  fraudulently,  and  feloni- 
ously return  and  cause  to  be  delivered  to  the  said  registrar  of  voters  in  and  for 
the  said  city  and  county  of  San  Francisco,  state  aforesaid,  as  true  and  official 
returns  of  the  said  election  in  said  precinct,  certain  false  and  fraudulent  altered 
tally-lists,  and  lists  attached  to  such  tally-lists,  containing  the  names  of  candi- 
dates voted  for  at  said  election,  and  for  what  office,  with  the  number  of  votes 
given  for  each  candidate  falsely  stated,  and  fraudulently  altered  in  this,  to 
Nvit : . 

That  said  defendants,  and  each  of  them,  did  return  and  cause  to  be  delivered 
to  said  registrar  of  voters  aforesaid,  as  a  true  return  of  said  election  in  said 
pre^'inct,  in  writing,  that  said  J  M  D  received votes  as  a  candidate  for  mem- 
ber of  assembly  for  said  assembly  district  in  said precinct,  and  that  said 

J  IVI  H  received votes  as  a  candidate  for  member  of  assembly  for  said  assem- 
bly district  in  said  precinct;  whereas  in  truth  and  in  fact  said  J  IM  D 

received  in  said precinct  of  said assembly  district,  in  said  election, 

votes  for  member  of  assembly,  which  were  counted  for  him,  said  J  M  D,  for 

said  office  by  said  board  of  election,  after  the  closing  of  the  polls  of  said  general 
election,  as  they,  the  said  defendants,  then  and  there  well  knew ;  and  whereas  in 

truth  and  in  fact  the  said  J  ^I  H  received  in  said precinct  of  said 

assembly  district  of  said  election  only votes  for  member  of  assembly,  as  they, 

the  said  defendants,  then  and  there  well  knew,  whereby  the  said  defendants,  and 
each  of  them,  did  wilfully,  feloniously,  and  fraudulently  alter  the  said  election 
returns  of  said  precinct  in  said  assembly  district. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

4.  Neglect  of  duty  by  election  officers — §  41. 

Form  No.  81. 

[Commence  as  in  Form  No.  80.]  That  on  the day  of ,  A.  D.  19 — , 

there  was  held,  pursuant  to  the  laws  of  the  state  of  California,  a  general  election 
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throughout  the  said  state,  and  in  the  several  counties  thereof,  and  in  the  county 

(or  city  and  county)  of ,  for  state,  legislative,  county,  city  and  county,  and 

township  officers;  and  that,  at  said  general  election,  among  other  candidates  for 
public  office  to  be  elected,  balloted,  and  voted  for  by  the  duly  qualified  electors 
of  said  state  for  and  in  the  said  county  (or  city  and  county)  of ,  state  afore- 
said, were  the  candidates  for  municipal  officers  for  said  county  (or  city  and 

county)  of ,  state  aforesaid;  and  among  other  assembly  districts  in  said 

county  (or  city  and  county)  in  which  said  general  election  was  held,  as  afore- 
said, was  one  numbered  and  known  as  the assembly  district,  and  the  said 

defendant  was  the  duly  appointed,  qualified,  and  acting  officer  and  a  member  of 
the  board  of  election  of  said  election,  in  the  precinct  of  said  assembly  district,  to 
wit,  an  inspector  (clerk,  or  judge)  of  said  election  in  said  precinct  of  said  assem- 
bly district ;  and  that  after  said  election  in  said  precinct  was  holden,  and  after  the 
polls  thereat  were  closed,  the  votes  cast  at  such  election  were  counted  and  tally 
lists  of  such  count  were  made  in  writing,  and  thereupon  it  became  and  was  the 
duty  of  the  defendant,  and  all  of  the  members  of  the  said  board  of  election,  as 
required  by  the  provisions  of  the  laws  of  said  state  relating  to  elections,  to  sign, 
certify,  and  attest  true  and  correct  lists  attached  to  said  tally-lists,  containing  the 
names  of  candidates  voted  for,  and  for  what  office,  and  the  number  of  votes  given 

for  each  candidate  at  said  election  in  said precinct  of  said  assembly  district, 

for  delivery  to  the  registrar  of  voters  in  and  for  the  county  (or  city  and  county) 

of ,  state  aforesaid ;  that,  in  violation  of  his,  the  said  defendant's,  sworn  duty 

as  such  officer,  to  wit, of  said  election,  in  said  precinct  aforesaid,  the  said 

defendant,  on  or  about  the day  of ,  A.  D.  19 — ,  and  while  acting  as 

such  officer  of  election,  and  upon  and  as  a  member  of  the  board  of  election  in  said 
precinct  aforesaid,  and  in  his  said  official  capacity  as  such  election  officer  afore- 
said, wilfully;  knowingly,  and  fraudulently  did  neglect  and  refuse  to  perform  his 
duty,  in  contravention  of  and  in  violation  of  the  provisions  of  the  laws  of  the  state 
of  California  relating  to  elections,  in  that  he  did  wilfully,  knowingly,  and  fraudu- 
lently refuse  and  neglect  to  sign  and  certify  to  the  municipal  tally-lists  of  said 
election  in  said  precinct  of  said  assembly  district. 
(Contrary,  etc.,  as  in  I'orm  No.  l.X 


6.  Interfering  with  election  officers,  etc. — §  45. 

Form  No.  82. 

[Commence  as  in  Form  No.  80.]  That  on  the day  of ,  A.  D.  19 — ,  at 

said  county  (or  city  and  county)  of ,  state  of  California,  there  was  regularly 

held  an  election  for  state,  legislative,  and  municipal  officers;  that  among  the 
places  where  votes  were  lawfully  cast  in  said  election  in  the  said  county  was  the 

polling-place  for  the precinct  of  the assembly  district ;  that  after  said 

election  had  been  had  in  said  precinct,  and  while  the  votes  were  being  counted 
and  canvassed  there,  one  (defendant)  wilfully,  unlawfully,  and  feloniously  inter- 
fered with  the  regular  election  officer  of  said  precinct,  then  and  there  conducting 
the  canvassing  of  the  lawful  votes  cast  in  said  precinct,  by  then  and  there  wil- 
fully, and  unlawfully  acting  as  a  (clerk  in  tallying  the  said  votes  cast  in  said  pre- 
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cinct,  or  an  inspector  of  said  precinct),  and  then  iEmd  there  calling  off  and  pre- 
tending to  call  off  to  the  acting  clerk  keeping  tallies  of  the  votes  cast  in  said 
precinct,  and  to  be  counted  Jby  them  as  votes  actually  cast  in  said  precinct,  the 
names  of  parties  regularly  voted  for  to  fill  official  positions  by  the  qualified 
voters  of  said  precinct  from  the  ballots  regularly  cast  in  said  precinct,  he,  the 
said  defendant,  not  then  and  there  being  an  officer  or  clerk  of  the  election  board 
of  said  precinct,  either  appointed  or  qualified  as  provided  by  law,  did  then  and 
there  wilfully  prevent  the  canvass  of  the  said  vote  in  said  precinct  from  being 
fairly  had  and  lawfully  conducted. 
(Contrary,  etc.,  as  in  Form  No.  1.), 

6.  Neglect  of  duty  by  election  officers — §  41. 

Form  No.  83. 

[Commence  cls  in  Form  No,  80,]  That  on  the day  of ,  A.  D.  19 — ^  at 

said  county  (or  city  and  county)  of ,  state  of  California,  there  was  regularly 

held  an  election  for  state,  legislative,  and  municipal  officers;  that  among  other 

places  where  votes  were  lawfully  cast  was  the  polling-place  of  the precinct 

of  the assembly  district;  that  at  such  election  one  (defendant)  was  a  regu- 
larly appointed,  qualified,  and  acting  inspector  of  the  election  board  of  said 

precinct  of  the assembly  district,  and  while  being  such  inspector  he  did  wil- 
fully, unlawfully,  and  feloniously  permit  one to  act  as  inspector  of  election 

in  said  precinct,  and  to  assist  in  canvassing  the  lawful  vote  of  said precinct, 

he,  the  said ,  not  being  qualified  to  act  as  such  inspector,  as  he,  the  said         ■ 

(defendant),  then  and  there  well  knew. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

7.  Election  officers  wrongfully  counting  votes — §  51. 

Form  No.  84. 

[Commence  as  in  Form  No,  80,]  That  on  the day  of ,  A.  D.  19 — ,  at 

the  said  county  {or  city  and  county)  of ,  state  of  California,  there  was  regu- 
larly held  an  election  for  state,  legislative,  and  municipal  officers;  that  among 
other  places  where  said  election  was  held  on  said  day,  and  where  votes  were 
authorized  to  be  cast,  was  the  polling-place  of  the precinct  of  the assem- 
bly district;  that  at  said  election,  and  at  all  times  hereinafter  mentioned,  said 
(defendant)  was  regularly  appointed,  qualified,  and  acting  inspector  of  the  elec- 
tion board  of  said precinct  of  said assembly  district ;  that  among  others 

that  were  voted  for  by  the  electors  of  the  said  county  (or  city  and  county)  of 

,  and  in  said  assembly  district,  were  candidates  for  the  office  of for  the 

said  county  (or  city  and  county)  of ;  that  at  said  election,  amon^  others, 

one  A  and  one  B  were  candidates  for  said  office  of ;  that  said (defend- 
ant), while  acting  as  inspector  of  said  precinct  of  said  assembly  district,  and 
while  canvassing  the  lawful  vote  of  said  precinct,  wilfully,  unlawfully,  and  felo- 
niously, and  with  the  intention  of  defrauding  the  said  B  of  the  legal  votes  cast 
for  him  in  said  precinct,  did  read  and  call  out  to  the  tally-clerk  then  engaged  in 
tallying  the  votes  of  said  precinct,  the  name  of  A  as  having  received  a  vote  for 
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npon  a  tickety^which  said  Vote  had  been  voted  for  B,  and  did  then  and  there 


wilfully,  knowinglj^  and  f elonionsly  add  sueh  vote  to  the  votes  east  in  said 

precinct  for  said  A  as  — ^,  aforesaid,  and  did  subtract  said  vote  from  the  votes 

actually  east  in  said  precinct  for  said  B  as ^  aforesaid. 

(Contrary,  etc.,  as  in  Form  No.  L) 

8.  OhaiLging  ballot— §  61. 
Fonn  Kg.  .86. 

\Venue.  and  Title  as  in  Farm  No.  IJ] is  accused  by  the  grand  jury  of  the 

county  {or  city  and  county)  of ,  by  this  indictment,  of  the  crime  of  felony, 

committed  as  follows :  That  on  the  sixth  day  of  November,  A.  D.  19 — ^  at  the 

snid  county  (or  city  and  county)  of ,  state  of  California,  there  was  regularly 

held  an  election  for  state,  legislative,  and  municipal  officers;  that  among  other 
places  where  said  election  was  held  in  said  county  (or  city  and  county),  and 

where  votes  were  authorized  to  be  cast,  was  the  polling-place  of  the precinct 

of  the assembly  district ;  that  among  others  that  were  voted  for  by  the  elec- 
tors of  said  county  (or  city  and  county)  of ,  in  said precinct  of  said 

assembly  district,  were  the  candidates  for  the  office  of of  the  county 

(or  city  and  county)  of ;  that  at  said  election,  among  others,  one  A  and  one 

B  were  regular  candidates  for  said  office  of ;  that  after  the  votes  had  been 

polled  in  said  precinct,  and  while  the  same  were  being  counted  and  canvassed  by 
the  regular  election  officers  of  said  precinct,  and  before  the  said  count  and  can- 
vassing had  been  completed,  the  said ,  on  or  about  the day  of , 

A.  D.  19 — ,  at  said  county  (or  city  and  county)  of ,  did  wilfully,  unlawfully, 

aud  feloniously  change  a  certain  ballot  which  had  been  legally  voted  in  said  pre- 
cinct, after  it  had  been  deposited  in  the  ballot-box  in  said  precinct,  and  before 
the  same  had  been  counted  by  the  election  officers  of  said  precinct,  and  which 

said  ballot  had  been  and  was  indorsed  by  said  election  officers  as  number of 

ballots  lawfully  voted  in  said  precinct,  and  which  said  ballot  had  been  legally 

voted  for  B  for  said  office  of y  by  then  and  there  wilfully,  unlawfully,  and 

feloniously  stamping  an  impression  of  a  cross  with  a  stamp  similar  to  those  regu- 
larly used  by  electors  to  designate  their  votes  upon  blank  ballots  furnished  for 
that  purpose  opposite  to  the  name  of  A  for  office  of ,  upon  said  ballot. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

9.  Unlawfully  acting  as  election  ofQcer — §  40. 

Form  No.  86. 

\FoUow  Form  No.  1  to  the  t,  and  add:]  at  a  general  election  held  throughout 
said  state  for  said  county  (or  city  and  county)  and  municipal  officers,  without 
having  been  appointed  by  the  board  of  election  commissioners  of  the  county  (or 

city  and  county)  of ,  or  the  registrar  of  voters  of  said  county  (or  city  and 

county),  or  the  electors  of  the  election  precinct  hereinafter  mentioned,  or  by  the 
inspector  in  said  precinct,  or  in  any  manner  being  appointed,  and  without  being 

sworn  or  qualified  in  any  manner,  did,  on  or  about  the  said day  of , 

A.  D.  19 — ,  at  said  county  (or  city  and  county)  of ,  state  of  California,  wil- 
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fully,  unlawfully,  and  feloniously  act  as  clerk  of  election  in  the election 

precinct  of  the assembly  district  of  the  state  of  Califomiai  situated  in  the 

county  (or  city  and  county)  of ,  state  aforesaid. 

(Contrary,  etc.,  as  in  Form  No.  1.) 


10.  Making  false  returns — §  60. 

Form  No.  87. 

[Commence  as  in  Form  No.  80,  and  add:]  That  on  the day  of ,  A.  D. 

19 — ,  there  was  held,  pursuant  to  the  laws  of  the  state  of  California,  a  genera  I 
election  throughout  the  said  state,  and,  among  other  persons  therein,  in  the  county 

(or  city  and  county)  of ,  state  of  California,  for  state,  legislative,  and  city 

and  county  officers ;  and  that  at  said  general  election,  among  candidates  for  public 
officers  to  be  elected,  balloted,  and  voted  for  by  the  duly  qualified  electors  of  said 

state,  for  and  in  said  county  (or  city  and  county)  of ,  state  of  California, 

were  candidates  for  the  office  of for  the  said  county  (or  city  and  county)  of 

;  and  among  other  places  in  said  county  (or  city  and  county)  in  which  said 

general  election  was  held  as  aforesaid,  was  that  precinct  numbered  and  known  as 

the , assembly  district;  that  the  above-named  (defendants),  and  each 

and  all  of  them,  were  the  duly  appointed,  qualified,  and  acting  officers  of  election, 

and  members  of  the  board  of  election  of  said election,  in  the  — ^  precinct  hf 

said assembly  district,  and  held  the  official  positions  in  said  board  of  elec- 
tion respectively  set  opposite  their  names,  to  wit:  said  [enumerate  defendants ,] 
officers  of  said  election  in  said  precinct  of  said  assembly  district ;  that  at  said  elec- 
tion in  said precinct  of  said assembly  district  aforesaid,  the  duly  quali- 
fied electors  of  said  precinct  voted  for  the  duly  and  legally  nominated  candidates 

for  the  office  of for  said  county  (or  city  and  county)  of ,  among  whom 

were ;  that  after  said  election  in  said  precinct  was  holden,  and  after  the 

polls  thereat  were  closed,  and  the  votes  at  said  election  in  said  precinct  were 
counted,  and  tally-lists  of  such  count  were  made  in  writing,  it  thereupon  became 

and  was  the  legal  duty  of  said (defendants),  and  each  and  all  of  them,  as 

members  of  said  board  of  election,  as  required  by  the  provisions  of  the  laws  of  said 
state,  relating  to  elections,  to  sign,  certify,  and  attest  true  and  eornact  lists 
attached  to  said  tally-lists,  containing  the  number  of  votes  given  for  each  candi- 
date at  said  election  in  said  precinct  of  said assembly  district,  and  to  be 

delivered  to  the  registrar  of  voters  in  and  for  the  said  county  (or  city  and  county) 

of ,  state  aforesaid,  as  the  official  returns  of  votes  cast  and  voted  in  said 

precinct  of  the  said assembly  district ;  that,  in  violation  of  their  sworn  duty 

as  such  officers  of  said  election,  the  said (the  defendants),  and  each  of  thorn. 

at  said  county  (or  city  and  county)  of ,  state  aforesaid,  oh  or  about  the 

day  of ,  A.  D.  19 — ,  and  whilst  acting  as  such  officers  of  election,  and  upon 

and  as  members  of  the  board  of  election  in  said  precinct  as  aforesaid,  did,  and 
each  of  them  did  in  his  official  capacity  as  such  election  officer,  confederate  and 
conspire  together  to  sign,  certify,  and  attest  as  true  and  genuine  the  tally-lists 
and  returns  of  said  election  in  said  precinct,  and  did  then  and  there  wilfully, 
unlawfully,  knowingly,  and  feloniously  act  in  contravention  and  in  violation  of 

the  laws  of  the  state  of  California,  relating  to  elections,  by  then  and  there  sign- 
less 
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ing,  .certifying,  and  attesting  as  true  and  correct  the  tally-lists  and  returns  of 
said  election  in  said  precinct,  and  by  then  and  there  signing,  certifying,  and 
attesting  returns  of  election  from  said precinct  of  said assembly  dis- 
trict that  diowed  that  A  had  received of  the  legal  votes  cast  in  said  precinct 

of  said  assembly  district  for  the  office  of ,  aforesaid ;  whereas  in  trutii  and  in 

fact  the  said  A  had  received votes  for  said  office  of ,  and  which  said 

returns  of  election  as  signed,  certified,  and  attested  by  said (defendants) 

further  showed  that  B  had  received of  the  legal  votes  cast  in  said  precinct 

of  said  assembly  district  for  said  office  of ;  whereas  in  truth  and  in  fact  said 

B  had  received votes  for  said  office  of ,  and  the  said (defendants) 

then  and  there,  and  each  and  all  of  them,  well  knew  the  returns  of  said  election, 
so  signed,  certified,  and  attested  by  them,  were  false  and  untrue  in  each  and  all 
of  the  particulars  hereinbefore  specifically  set  forth. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

CRIME  AGAINST  NATUSE— §  286.^ 

1.  With  male  person. 

Form  No.  88. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there,  at  and  in  said 

county  of ,  and  on  the day  of ,  A.  D.  19 — ,  wilfully,  unlawfully, 

and  feloniously  commit  the  infamous  crime  against  nature,  by  then  and  there  wil- 
fully, unlawfully,  and  feloniously  having  carnal  knowledge  of  the  body  of  one 
,  who  was  then  and  there  a  male  person. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

1  To  obviate  the  objection  in  People  v.  Carroll,  1  Cal.  App.  2,  81  Pac.  680,  two 
forms  have  been  given  for  charging '  this  offense.  The  decision  In  that  case  goes  to 
the  limit  of  strict  construction;  and  the  Indictment  negligently  omitted  the  word 
"infamous."  It  Is  plainly  to  be  seen  from  the  decision  that  if  the  indictment  had 
charged  the  offense  as  the  "Infamous  crime  against  nature,"  instead  of  simply  as  "the 
crime  against  nature/'  it  would  have  been  sustained.    But  it  is  better  to  charge  as  above. 

2.  With  female  person. 

Form  No.  89. 

[Follow  Form  No,  1  to  the  t,  and  add:]  did  then  and  there,  at  and  in  said 
county  of ,  and  on  the day  of ,  19 — ,  wilfully,  unlawfully,  and  felo- 
niously commit  the  infamous  crime  against  nature,  by  then  and  there  wilfully, 
unlawfully,  and  feloniously  having  carnal  knowledge,  in  a  way  contrary  to  the 

law  of  nature,  of  the  body  of  one  -^ ,  who  was  then  and  there  a  female  person. 

'    (Contrary,  etc.,  as  in  Form  No.  1.) 


CRUELTY  TO  A  MINOB  CHILD— §  273&. 

Form  No.  90. 

[Folloiv  Form  No,  2  to  the  •,  and  add:]  That  said  defendant, ,  was  then 

and  there  the  parent  of,  and  had  the  care,  custody,  and  control  of, ,  a  minor 

lest 
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child  of  tiie  age  of years,  and  that  he,  the  said— — ,  did  then  and  there  wil- 
fully and  unlawfully  cause  said  child  to  suffer,  and  did  wilfully  cause  and  per- 
mit, said  ehild  to  be  placed  in  such  a  situation  that  the  life  (or  limb)  of  such  child 
was  endangered,  and  that  the  health  of  said  child  was  likely  to  be  injured. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  91. 

[Follow  Form  No.  2  to  the  •,  and  add:]  That  said  defendant  did  then  and 
there  wilfully  cause  and  permit  a  certain  child,  to  wit,  one  — — ,  to  be  placed  in 
such  a  situation  that  its  life  (or  limb)  was  endangered  (or  its  health  likely  to  be 
injured). 

(Contrary,  etc.,  as  in  Form  No.  1.), 


DISOBDEBLT  HOUSE,  KEEPING  OF— §  316. 

Form  No.  92. 

[Follow  Form  No,  2  to  the  t,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully keep  and  maintain  a  disorderly  house  (or  any  house  for  the  purposes  of 
assignation  or  prostitution),  being  a  house  of  public  resort,  to  wit,  [here  describe 
locality,]  by  which  and  whereby  the  peace,  comfort,  and  decency  of  the  imme- 
diate neighborhood  were  then  and  there  habitually  disturbed. 

(Contrary,  etc.,  as  in  Form  No.  1.) 


DISTUSBINO  THE  PEACE— §§  416,  416. 

Form  No.  93. 

[Follow  Form  No.  2  to  the  \,  and  add:]  who  then  and  there  did  wilfully, 
unlawfully,  and  maliciously  disturb  the  peace  and  quiet  of  the  neighborhood  of 
,  in  said  county,  and  the  peace  and  quiet  of  this  complainant  and  other  per- 
sons, then  and  there  being,  by  then  and  there  making  loud  and  unusual  noise,  by 
tumultuous  and  offensive  conduct,  by  threatening,  traducing,  quarreling,  chal- 
lenging to  fight,  and  by  fighting. 

(Contrary,  etc.,  as  in  Form  No.  l.)^ 


DBAWma  AND  EXHIBITINO  DEADLY  WEAPON— §  417. 

Form  No.  94. 

[Follow  Form  No.  2  to  the  t,  aiid  add:]  did  then  and  there,  in  the  presence 
of  two  or  more  persons,  wilfully  and  unlawfully  draw  and  exhibit  in  a  rude, 
angry,  and  threatening  manner,  and  not  in  necessary  self-defense,  a  certain 
deadly  weapon,  to  wit  [here  describe  it]. 

(Contrary,  etc.,  as  in  Form  No.  1.) 
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DBUOOIST  ATTEMPTINO  TO  PBOCUSE  BEOISTBATION  BT  FALSE 

BEPBESENTATIONS. 

Form  No.  95. 

(Stats,  and  Amdts.  1907,  p.  768,  §  12 j  2  Henning's  Gen.  Laws,  3d  ed.,.p.  2265, 
§  12.) 

[Venue  and  Title  as  in  Form  No.  2.]  Before  me, ,  a  justice  of  the  peace 

within  and  for  the  county  of y  in  the  state  of  California,  this day  of 

,  19 — ,  personally  appeared  one  Richard  Roe,  who  ]being  first  duly  sworn  on 

oath  says  that  heretofore,  to  wit,  on  the day  of ,  19 — ,  in  the  city  of 

San  Francisco,  John  Doe  did  apply  to  the  Board  of  Pharmacy  of  the  state  of 
California  for  registration  as  a  pharmacist,  and  did  then  and  there  for  the  pur- 
pose of  procuring  himself  to  be  registered  as  a  pharmacist  by  said  board  wilfully 
and  maliciously  present  to  said  board  a  certain  writing  purporting  to  be  the 
diploma  of  the  Webster  College  of  Pharmacy,  a  college  of  pharmacy  legally  con- 
stituted under  the  laws  of  the  state  of  Illinois,  and  did  then  and  there,  for  the 
l)urpose  aforesaid,  wilfully  and  maliciously  allege  and  state  to  said  Board  of 
Pharmacy  that  said  writing  was  a  true  and  bona  fide  diploma  of  said  college  of 
pharmacy,  although,  as  said  John  Doe  then  well  knew,  said  writing  was  not  a 
true  and  bona  fide  diploma  of  said  college  of  pharmacy,  but  was  a  false  and 
forged  writing,  contrary  to  the  form,  force  and  effect  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the  people  of  the  state 
of  California. 

Wherefore  complainant,  the  said  Richard  Roe,  prays  that  a  warrant  may  issue 
for  the  arrest  and  apprehension  of  the  said  John  Doe,  and  that  he  may  be  dealt 
with  according  to  law.  Richard  Roe. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


Justice  of  the  Peace. 

EZTOBTION. 

1.  By  sending  threatening  letter — §  623. 

Form  No.  96. 

[FoUow  Form  No,  1  to  the  t,  and  add:]  having  previously  thereto,  to  wit,  on 
the day  of ,  A.  D.  19 — ,  written  and  sent  to  one a  letter,  request- 
ing him,  the  said ,  to  call  upon  him,  said  (defendant),  and  thereafter,  to  wit, 

on  or  about  the day  of ^  A.  D.  19 — ,  he,  the  said  (defendant),  having 

represented,  in  substance,  to  an  agent  of  said ,  who  had  been  sent  by  said 

to  said  (defendant),  to  ascertain  the  cause  and  reason  foi:  said  request  to  call;  ' 
that  he,  the  said  (defendant),  was  the  editor  and  publisher  of  a  newspaper  called 
the ;  *that  he  had  in  his  possession  and  was  about  to  publish  an  article  relat- 
ing to  said ,  which  had  been  furnished  by  a  reputable  citizen,  and  which 

imputed  to  said an  improper  meeting  with  a  lady  at  his,  's,  rooms; 

that  the  citizen  furnishing  said  article,  being  a  blackmailer,  and  wanting  money, 

with  intent  feloniously  to  extort  money  and  property  from  said ,  did  then 

and  there,  on  the  said  day  of ,  A.  D.  19 — ,  wilfully,  unlawfully,  and  feloni-  # 

ously  send  to  said a  certain  letter  and  writing,  which  said  letter  and  writing 

p.  C.— 103  1«8« 
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did  then  and  there  express  and  imply,  and  was  adapted  to  imply,  a  threat  to 

impute  to  said disgrace,  and  to  expose  to  shame,  and  which  said  letter  and 

writing  was  then  and  there  in  the  words  and  figures  following,  to  wit:  [insert 
letter ,} 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  97. 

[Follow  Form  No,  1  to  the  \,  and  add:]  with  intent  feloniously  to  extort 

money  and  property  from  one ,  did  then  and  there  wilfully,  unlawfully,  and 

feloniously  send  to  the  said a  certain  letter  and  writing,  which  said  letter 

and  writing  did  express  and  imply,  and  was  adapted  to  imply,  a  threat  to  impute 

to  the  said disgrace,  and  to  expose  to  shame,  which  said  letter  and  writing 

was  then  and  there  in  the  words  and  figures  following,  to  wit : . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  By  verbal  threats— §§  619,  624. 

Form  No.  98.    See  Form  No.  101. 

♦ 

[Follow  Form  No.  1  to  the  t,  and  add:]  devising  and  intending  to  extort  money 
from  one  A,  did  wilfully,  unlawfully,  feloniously,  and  verbally  make  and  com- 
municate to  said  A  a  threat  to  impute  to  him  disgrace,  which  would  expose  him 
to  public  hatred,  contempt,  and  ridicule,  and  would  impeach  the  honesty,  integrity, 
virtue,  and  reputation  of  him,  the  said  A,  to  wit :  she,  the  said  defendant,  B,  did 
then  and  there  wilfully,  unlawfully,  feloniously,  and  verbally  state  to  said  A  that 
she,  B,  was  the  agent  of  one  C,  and  that  she,  said  B,  was  acting  for  her,  said  C, 
and  then  and  there,  with  intent  to  extort  money  {or  other  property)  from  said  A, 
did  wilfully,  unlawfully,  feloniously,  and  verbally  threaten  to  said  A  that  unless 

he,  the  said  A,  paid  to  her,  said  B,  as  the  agent  of  said  C,  the  sum  of dollars 

a  month  for  five  years  to  come,  said  C  would  accuse  and  impute  to  said  A  that  he, 
the  said  A,  had  had  sexual  intercourse  with  one  D  in  a  certain  lodging-house,  the 
said  D  being  then  and  there  an  unmarried  woman,  and  he,  the  said  A,  having 
then  and  there  a  lawful  wife  living,  and  being  then  and  there  the  pastor  of  the 

(name)  church,  of  the  county  of ,  state  of  California,  and  would  publicly 

expose  and  publish  the  accusation  and  imputation  of  sexual  intercourse  with 
said  D,  and  said  B  did  then  and  there,  by  means  of  said  threats,  and  with  tbt^ 
consent  of  said  A,  induce  a  wrongful  use  of  fear,  to  wit,  by  fear  induced  by  said 
threats,  wilfully,  unlawfully,  and  feloniously  obtain  and  extort  from  said  A  cer- 
tain money,  to  wit,  the  sum  of dollars,  in  lawful  money  of  the  United  States, 

of  the  value  of dollars,  in  lawful  money  of  the  United  States,  and  of  the 

personal  property  of  said  A. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

S.  Consent— §§  618,  619,  621 

Form  No.  99. 

[Follow  Form  No,  1  to  the  t,  (wid  add:]  did  wilfully,  unlawfully,  and  feloni- 
ously obtain  certain  personal  property,  to  wit,  of  the  value  of dollars,  law- 
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ful  money  of  the  United  States,  from  one ,  there  being,  with  his,  said 's, 

consent,  which  said  consent  was  then  and  there  induced  by  wrongful  use  of  force 
and  fear  by  and  on  the  part  of  said  (defendant),  to  wit,  by  a  threat  then  and 

there  made  and  communicated  to  said verbally  by  said  defendant,  to  accuse 

him,  the  said ,  of  having  committed  a  crime,  to  wit,  the  crime  of  keeping  a 

lottery-place  in  said  county  of ,  said  personal  property  and  money  then  and 

there  being  the  property  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

4.  Under  color  of  official  right— §  618. 

Fona  Ko.  100. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there,  under  color  of 
official  right,  and  by  wrongful  and  unlawful  ude  of  force  and  fear,  wilfully  and 

unlawfully  obtain  from  one ,  with  the  consent  of  said ,  a  certain  sum  of 

money  (or  other  property),  of  the  value  of ,  and  of  the  personal  property 

of . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

EXTORTION  BT  THREATS— §  619. 

(Schmitz  and  Ruef  cose.) 

Form  No.  101.    See  Form  No.  98. 

[Venue  and  Title  as  in  Form  No.  1.]  Eugene  E.  Schmitz  and  Abraham  Buef 
are  accused  by  the  grand  jury  of  the  said  city  and  county  of  San  Francisco, 
state  of  California,  by  this  indictment,  of  the  crime  of  felony,  to  wit :  extortion, 
committed  as  follows:  The  said  Eugene  E.  Schmitz  and  Abraham  Buef  on  the 
fifteenth  day  of  January,  A.  D.  nineteen  hundred  and  five,  at  the  said  city  and 
county  of  San  Francisco,  state  of  California,  did  wilfully,  unlawfully,  corruptly, 
knowingly  and  feloniously  extort  and  obtain  from  Joseph  Malfanti,  Charles  Kelb 
and  William  Lafrenz,  with  the  consent  of  the  said  Joseph  Malfanti,  Charles  Kell) 
and  William  Lafrenz,  the  sum  of  one  thousand  one  hundred  and  seventy-five 
dollars  ($1,175),  lawful  money  of  the  United  States  of  the  value  of  one  thousand 
one  hundred  and  seventy-five  dollars  ($1,175),  lawful  money  of  the  United  States, 
the  personal  property  of  the  said  Joseph  Malfanti,  Charles  Kelb  and  William 
Lafrenz;  that  the  said  consent  of  the  said  Joseph  Malfanti*,  Charles  Kelb  and 
William  Lafrenz  was  then  and  there  wrongfully,  unlawfully,  corruptly  and 
feloniously,  by  the  said  Eugene  E.  Schmitz  and  Abraham  Ruef,  obtained  from 
said  Joseph  Malfanti,  Charles  Kelb  and  William  Lafrenz,  by  the  wrongful  use  ot* 
fear;  that  said  fear  was  induced  by  means  of  threats  to  said  Joseph  Malfanti, 
Charles  Kelb,  and  William  Lafrenz,  to  do  an  unlawful  injury  to  the  property 
of  the  said  Joseph  Malfanti,  Charles  Kelb,  and  William  Lafrenz,  and  said  threats 
were  then  and  there  wrongfully,  unlawfully,  feloniously,  and  corruptly  made  to 
the  said  Joseph  ^lalfanti,  Charles  Kelb,  and  William  Lafrenz,  by  the  said 
Eugene  E.  Schmitz  and  Abraham  Ruef,  as  follows,  to  wit:  That  the  said  Joseph 
Malfanti,  Charles  Kelb  and  William  Lafrenz,  were  then  and  there  engajrod  in 
the  business  of  maintaining  and  conducting  a  restaurant  in  the  city  and  county 
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of  San  Francisco  and  of  selling  at  retail  spirituous,  malt,  and  fermented  liquors 
and  wines  therein,  and  for  the  purpose  of  continuing  the  selling  of  said  liquors 
and  wines  the  said  Joseph  Malfanti,  Charles  Kelb,  and  William  Lafrenz  were 
required  to  have  and  obtain  a  license  from  the  city  and  county  of  San  Francisco, 
and  the  said  license  was  necessary  to  said  Joseph  Malfanti,  Charles  Kelb,  and 
William  Lafrenz  for  the  profitable  maintenance  and  conduct  of  the  said  business,  ' 
and  the  selling  of  said  liquors  and  wines,  all  of  which  facts  the  said  Eugene  B. 
Schmitz  and  Abraham  Ruef  then  and  there  well  knew ;  that  the  said  .defendants 
Eugene  E.  Schmitz  and  Abraham  Ruef  then  and  there  unlawfully,  feloniously, 
corruptly,  and  knowingly  threatened  the  said  Joseph  Malfanti,  Charles  Kelb, 
and  William  Lafrenz  that,  unless  the  said  Joseph  Malfanti,  Charles  Kelb,  and 
William  Lafrenz  should  then  and  there  pay  to  them  the  said  sum  of  money  here- 
inbefore referred  to  and  promise  and  agree  to  pay  one  year  thereafter  a  further 
sum  of  one  thousand  dollars,  the  said  Joseph  Malfanti,  Charles  Kelb,  and  William 
Lafrenz  could  not  and  would  not  obtain  said  license  for  the  sale  of  said  liquors 
and  wines  from  the  said  city  and  county  of  San  Francisco,  and  the  said  defen- 
dants Eugene  E.  Schmitz  and  Abraham  Ruef  would  prevent  the  said  Joseph  Mal- 
fanti, Charles  Kelb,  and  William  Lafrenz  from  receiving  said  license  or  obtaining 
the  same,  and  prevent  the  said  Joseph  Malfanti,  Charles  Kelb,  and  William 
Lafrenz  from  carrying  on  or  conducting  the  said  business  of  selling  said  wines 
and  liquors  at  retail  as  aforesaid ;  and  said  Joseph  Malfanti,  Charles  Kelb,  and 
William  Lafrenz  did  then  and  there  believe  that  said  Eugene  E.  Schmitz  and 
Abraham  Ruef  could  and  would  enforce  and  carry  out  said  threats,  and  then  and 
there  feared  that  they  would  and  could  do  so,  and,  solely  by  reason  of  said  threats, 
belief  and  fear,  did  then  and  there  consent,  so  as  aforesaid,  to  the  payment  so  as 
aforesaid  of  said  sum  of  one  tj^ousand  one  hundred  and  seventy-five  dollars,  to 
the  said  Eugene  E.  Schmitz  and  Abraham  Ruef,  and  did  then  and  there  pay  to 
the  said  Eugene  E.  Schmitz  and  Abraham  Ruef  the  said  sum  of  one  thousand 
one  hundred  and  seventy-five  dollars,  so  as  aforesaid ;  contrary  to  the  form,  force 
and  effect  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of  California.^ 

1  The  supreme  court  held  this  indictment  insufficient;  but  the  court  placed  its  de- 
cision on  absolutely  untenable  grounds.  This  decision  is  discussed  in  the  notes  to 
§§  519,  1237,  ante* 

EMBEZZLEMENT. 

1.  By  attorney—!  506. 

Form  No.  102. 

[Follow  Form  No.  1  to  the  •,  cmd  add:]  the  said being  then  and  there 

intrusted  with  the  settlement  of  the  estate  of  one ,  deceased,  and  having  in 

his  control  the  sum  of dollars,  lawful  money  of  the  United  States,  as  attorney 

for  one ,  then  and  there  executrix  of  said  deceased,  and  then  and  there  the 

daughter  and  sole  heir  at  law  of  said ,  deceased,  the  personal  property  of  and 

belonging  to  said ,  aforesaid,  as  executrix  of  the  last  will  and  testament  of 

said ,  deceased,  did  then  and  there,  to  wit,  on  or  about  the day  of , 

A.  D.  19 — ,  at ,  in  said  county  (or  city  and  county)  of ,  wilfully,  unlaw- 
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fully,  feloniously,  and  fraudulently  embezzle,  convert,  and  appropriate  the  same 
to  his  own  use,  not  in  the  due  and  lawful  execution  of  said  trust  as  such  attorney 
as  aforesaid. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  Na.  103. 

[Follow  Form  No.  1  io  the  •,  cmd  add:]  the  said ,  being  then  and  there 

intrusted  with,  and  having  in  his  control,  the  sum  of dollars,  lawful  money 

of  the  United  States,  as  attorney  for ,  then  and  there  the  property  of  and 

belonging  to  said ,  did  then  and  there,  to  wit,  on  said day  of , 

A.  D.  19 — ,  at ,  in  said  county  {or  city  and  county)  of ,  wilfully,  unlaw- 
fully, feloniously,  and  fraudulently  embezzle  and  convert  and  appropriate  the 
same  to  his  own  use,  not  in  the  due  and  lawful  execution  of  his  said  trust  as  such 
attorney  as  aforesaid. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  By  bailee— §  607. 
Form  No.  104. 

[Follow  Form  No.  1  io  the  t,  and  add:]  did  embezzle  and  fraudulently  convert 

to  his  own  use  the  sum  of dollars,  lawful  money  of  the  United  States  of  the 

value  of dollars,  in  gold  coin  of  the  United  States,  of  the  personal  property 

of  one ,  and  the  said  personal  property,  as  aforesaid,  having  theretofore, 

to  wit,  on  said day  of ,  A.  D.  19 — ,  at ,  in  said  county  (or  city  and 

county)  of ,  been  there  delivered  to  the  said  defendant  by  the  said ,  in 

the  trust  and  confidence  and  with  the  direction  that  the  said  defendant  would 

and  should  return  said  personal  property  as  aforesaid  to  the  said  upon 

demand,  and  the  said  personal  property  as  aforesaid  having  been  then  and  there 
received  and  with  the  said  direction,  he,  said  defendant,  did  fraudulently  and 
unlawfully  appropriate  to  his  own  use,  and  convert  the  same  to  his  own  use  and 

purpose,  and  fail,  neglect,  and  refuse  to  redeliver  the  same  to  said upon 

demand. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  105. 

[Follow  Form  No,  1  io  the  t,  and  add:]  was  then  and  there  intrusted  as  bailee 

by with  the  following  personal  property  of  him,  the  said ,  namely, , 

*   of  the  value  of dollars,  in  gold  coin  of  the  United  States,  and  the  said 

then  and  there  received  the  said  as  bailee  as  aforesaid,  and  while  said 

,  so  intrusted  as  aforesaid,  was  in  possession  of  the  said ,  he,  the  said 

,  did  then  and  there,  to  wit,  on  said day  of ,  A.  D.  19 — ,  at ,  in 

said  county  {or  city  and  county)  of ,  wilfully,  unlawfully,  feloniously,  and 

fraudulently  embezzle,  convert,  and  appropriate  the  same  to  his  own  use,  not  in 
the  due  and  lawful  execution  of  his  said  trust  as  said  bailee  aforesaid. 

(Contrary,  etc.,  as  in  Form  No.  1.) 
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3.  By  bank  officer. 

Form  No.  106. 

[Follow  Form  No.  1  io  the  t,  cmd  add:]  were  officers,  directors,  and  trostees 
of  the  People's  Home  Savings  Bank,  a  private  corporation,  then  and  there  incor- 
porated and  existing  and  doing  business  under  the  laws  of  the  state  of  California, 
and  then  and  there,  as  such  officers,  directors,  and  trustees  of  said  People's  Home 
Savings  Bank,  a  private  corporation  as  aforesaid,  said  defendants,  and  each  and 
all  of  them,  were  intrusted  with,  and  had  in  their  possession,  and  in  the  possession 
of  each  and  all  of  them,  and  under  their  control,  and  under  the  control  of  each 
and  all  of  them,  by  virtue  of  their  said  trust  as  officers,  directors,  and  trustees  of 
said  People 's  Home  Savings  Bank,  a  private  corporation  as  aforesaid,  namely : 
'  [insert  description  of  promissory  note,  with  writings  and  indorsements  thereon, 
or  other  personal  property,]  and  which  said  promissory  note,  together  with  the 
writings,  language,  and  indorsements  hereinbefore  mentioned,  then  and  there  had 
upon  the  reverse  side  the  words  following,  to  wit  [insert,]  and  then  and  there, 
as  such  officers,  directors,  and  trustees  of  said  People's  Home  Savings  Bank,  a 
private  corporation  as  aforesaid,  said  defendants,  and  each  and  all  of  them,  were 
intrusted  with,  and  had  in  their  possession,  and  in  the  possession  of  each  and  all 
of  them,  and  under  their  control  and  under  the  control  of  each  and  all  of  them, 
by  virtue  of  their  said  trust  as  such  officers,  directors,  and  trustees  of  said 
People's  Home  Savings  Bank,  a  private  corporation  as  aforesaid,  the  following 
personal  property  pledged  to  and  then  and  there  held  by  said  People's  Home 
Savings  Bank,  a  private  corporation  as  aforesaid,  as  security  for  the  payment  of 
the  said  promissory  note  hereinbefore  mentioned  and  set  forth,  namely,  [describe 
property;]  and  all  of  the  aforementioned  property  being  of  the  aggregate  value 

of dollars,  in  gold  coin  of  the  United  States ;  and  the  said  defendants,  and 

each  and  all  of  them,  received  and  had  possession  and  control  of  all  the  before- 
mentioned  personal  property  by  virtue  of  their  said  trusts  as  officers,  directors, 
and  trustees  of  said  People's  Home  Savings  Bank,  a  corporation  as  aforesaid; 
Hud  while  said  defendants,  so  intrusted  as  aforesaid,  were  in  the  possession  of 
and  had  under  their  control,  by  virtue  of  their  and  each  of  their  said  trusts  as 
such  officers,  directors,  and  trustees  of  said  People's  Home  Savings  Bank,  a 
private  corporation  as  aforesaid,  the  said  personal  property  hereinbefore  men- 
tioned and  set  forth,  and  the  whole  thereof,  they,  and  each  and  all  of  them,  did 

then  and  there,  to  wit,  on  said day  of ,  A.  D.  19 — ,  wilfully,  unlawfully, 

feloniously,  and  fraudulently  embezzle,  convert,  and  appropriate  the  said  per- 
sonal property  hereinbefore  mentioned  and  set  forth,  and  the  whole  thereof,  to 
wit :  the  said  promissory  note,  with  the  writings  and  indorsements  thereon  here- 
inbefore fully  set  forth,  and  said  [here  set  oxit  certificate  of  capital  stock  or  other 
personal  property] ,  to  their  own  use,  and  to  the  use  of  each  of  them,  and  to  a  use 
and  purpose  not  in  the  due  and  lawful  execution  of  their  and  each  of  their  trusts 
as  officers,  directors,  and  trustees  of  said  People 's  Home  Savings  Bank,  a  private 
corporation  as  aforesaid,  and  contrary  to  the  due  and  lawful  execution  of  their 
and  each  of  their  trusts  as  such  officers,  directors,  and  trustees  of  said  People's 
Home  Savings  Bank,  a  private  corporation  as  aforesaid   (or  did  secrete  sucA 
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property  with  a  fraudulent  intent  to  appropriate  it  to  their  own  use  and  to  the 
use  of  each  of  them) . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

4.  By  cily  and  county  officers — §  421. 

Form  No.  107. 

[Follow  Form  No,  I  to  tha  t,  and  add:]  was  an  officer  of  the  county  (or  city 

and  county)  of (or  city,  naming  it),  to  wit,  the  duly  appointed,  qualified, 

and  acting  clerk  (or  other  officer)  of  the  — :—  court  (or  other  body)  of  said 
county  (or  city),  and  then  and  there,  by  virtue  of  his  said  trust  as  such  officer, 

there  came  into  his  possession  and  under  his  control dollars,  of  the  value  of 

dollars,  in  gold  coin  of  the  United  States,  and  of  the  personal  property  of 

said  county  (or  city),  a  public  corporation  formed,  organized,  and  existing  under 

and  pursuant  to  the  laws  of  the  state  of  California,  and  the  said ^  while  said 

money  and  personal  property  was  so  in  his  possession  and  under  his  control  by 

-virtue  of  his  said  trust  as  aforesaid,  then  and  there,  to  wit,  on  or  about  the 

day  of ,  A.  D.  19 — ,  at ,  in  said  county  (or  city  and  county,  or  city), 

did  wilfully,  unlawfully,  feloniously,  and  fraudulently  appropriate  said  money 
and  personal  property  to  his  own  use,  not  in  the  due  and  lawful  execution  of  his 
said  trust. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

6.  City  marshal— §§  424,  501 

Form  No.  108. 

(Precedent  from  People  v.  Potter,  35  Cal.  110.)' 
[Follow  Form  No.  1  to  the  *,  and  add:]  Said  grand  jury  say  that  the  city  of 

San  Jose,  in  the  county  of  Santa  Clara,  state  of  California,  was,  on  the 

day  of ,  19 — ^  and  for  more  than  one  year  then  last  past  had  been,  a  munic- 
ipal corporation,  created  and  existing  under  and  by  virtue  of  an  act  of  the  legis- 
lature of  the  state  of  California,  entitled  **An  act  to  incorporate  the  city  of  San 
Jose,"  passed  March  16th,  A.  D.  19 — ,  and  of  a  certain  other  act  of  the  legis- 
lature of  the  said  state,  entitled  ''An  act  amendatory  of  and  supplemental  to  an 

act  to  incorporate  the  city  of  San  Jose,  passed ,  19 — ,  and  all  acts  amendatory 

thereof,  passed  and  approved ,  19 — .    That  on  the  said day  of , 

A.  D.  19 — ,  and  for  more  than  six  months  then  last  past,  said  Joel  C.  Potter  was 
the  legally  acting  city  marshal  of  said  city  of  San  Jose,  county  and  state  afore- 
said ;  that  as  such  city  marshal  of  said  city  of  San  Jose,  said  Joel  C.  Potter  was 
intrusted  to  collect  and  receive  certain  moneys,  to  wit:  gold  and  silver  coin  of 
the  United  States — and  to  keep  and  hold  the  same  in  his  custody  and  under  his 
(said  Joel  C.  Potter's)  control;  and  that  at  the  said  time  and  place,  to  wit:  on 
the  said day  of ,  19 — ,  at  the  city  of  San  Jose,  county  and  state  afore- 
said, said  Joel  C.  Potter,  as  such  city  marshal  of  said  city  of  San  Jose,  did  have 
and  hold  in  his  custody  certain  moneys,  goods  and  chattels,  and  property,  to  wit : 
one  hundred  and  forty  pieces  of  United  States  gold  coin,  called  double  eagles, 
of  the  value  of  twenty  dollars  each,  and  twenty  pieces  of  United  States  gold  coin 
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of  the  value  of  ten  dollars  each  and  forty  pieces  of  United  States  gold  coin,  called 
half  edgles,  of  the  value  of  five  dollars  each — ^which  said  moneys,  goods  and 
chattels  were  then  and  there  the  property  of  said  city  of  San  Jose.  And  the 
grand  jury  aforesaid,  upon  their  oaths  do  say,  that  the  said  Joel  C.  Potter  then 

and  there  and  on  the  said day  of ,  A.  D.  19 — ,  at  said  city  of  San  Jose, 

so  being  said  city  marshal  of  said  city  of  San  Jose,  and  then  and  there  so  h:iving 
the  care  and  custody  and  control  of  said  moneys,  goods  and  chattels,  and  prop- 
erty as  aforesaid,  as  such  city  marshal  of  said  city  of  San  Jose,  did  afterwards, 
to  wit:  on  the  day  and  year  last  aforesaid,  feloniously  embezzle,  steal,  secrete, 
and  fraudulently  take  and  carry  away  the  said  moneys,  goods,  chattels  and  prop- 
erty aforesaid,  contrary  [etc,  as  in  Form  No.  1]. 

m 

6.  By  clerk,  agent,  or  servant— §§  486,  490,  503,  514. 

Form  No.  109. 

[Follow  Form  No,  1  to  the  t,  arid  add:]  was  the  clerk,  agent,  and  servant  of 
,  and  then  and  there,  by  virtue  of  his  said  employment  as  such  clerk,  agent, 


and  servant,  then  and  there  came  into  the  possession,  care,  custody,  and  control 

of  him,  the  said , dollars,  lawful  money  of  the  United  States,  of  the 

value  of dollars,  in  gold  coin  of  the  United  States,  the  personal  property 

of  the  said ;  and  he,  the  said (defendant),  after  the  said had  come 

into  his  possession,  care,  and  custody  as  aforesaid,  did  then  and  there,  to  wit,  in 

said  county  (or  city  and  county)  of ,  on  said day  of ^  A.  D.  19 — , 

unlawfully,  fraudulently,  and  feloniously  convert,  embezzle,  and  appropriate  the 
same  to  his  own  use,  not  in  the  due  and  lawful  execution  of  his  trust  as  such  clerk, 
agent,  and  servant. 

(Contrary,  etc.,  as  in  Form  No.  1.) 


7.  By  clerk  of  police  court— §§  603,  604. 

Form  No.  110. 
[Follow  Form  No.  1  to  the  \,  and  add:]  was  a  public  officer  of  the  city  of 


county  of ,  to  wit,  a  duly  appointed,  qualified,  and  acting  clerk  of  the  Police 

Court  No.  —  thereof,  of  the  said  city,  a  municipal  corporation  then  and  there 
formed,  organized,  and  existing  under  and  pursuant  to  the  laws  of  the  state  of 
California,  and  then  and  there,  by  virtue  of  his  said  appointment  and  his  said 
office  and  trust,  as  such  clerk,  as  aforesaid,  of  said  Police  Court,  Department 

1^0.  — ,  of  said  city,  there  came  into  the  possession  of  the  said ,  and  under 

his  control,  dollars,  lawful  money  of  the  United  States,  of  the  personal 

property  of  the  said  city,  a  municipal  corporation  as  aforesaid,  and  the  said 
clerk  aforesaid  of  said  Police  Court,  Department  No.  — ,  of  said  city,  and  while 
said  money  and  personal  property  was  so  in  liis  possession  and  under  his  control 
by  virtue  of  his  said  appointment  and  his  said  office  and  trust  as  such  clerk,  as 
aforesaid,  of  said  Police  Court,  Department  No.  — ,  of  said  city,  then  and  there, 

to  wit,  on  said day  of ,  A.  D.  19 — ,  at ,  in  said  city,  did  wilfully, 

unlawfully,  feloniously,  and  fraudulently  appropriate  said  money  and  personal 
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property  to  his  own  use,  not  in  the  due  and  lawful  execution  of  his  said  trust  as 
such  clerk,  as  aforesaid,  of  said  Police  Courtj  Department  No.  — ,  of  said  city. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

8.  By  county  assessor— §§  967,  1131. 

Form  No.  111. 

(Precedent  based  on  facts  in  People  v.  Cobler,  108  Cal.  538, 14  Pac.  401.) 

[Follow  Form  No.  1  to  the  *,  and  add:]  The  said  William  H.  Qobler,  during 

the  month  of ,  in  the  year  of  our  Lord  19 — ^  in  the  county  of  Los  Angeles 

and  state  aforesaid,  was  the  duly  qualified  and  acting  deputy  county  assessor  in 
and  for  the  county  of  Los  Angeles  under  Frank  E.  Gray,  who  was  then  and  there 
the  duly  elected,  qualified,  and  acting  assessor  of  said  county,  and  as  such  deputy 
county  assessor,  the  said  William  H.  Cobler  then  and  there  had  in  his  possession 
and  under  his  control  by  virtue  of  his  trust  and  as  such  deputy  county  assessor 
the  sum  of  twelve  dollars,  lawful  money  of  the  United  States,  public  funds  of 
the  said  county  of  Los  Angeles,  which  said  money  he  had  received  as  such  deputy 
county  assessor  for  the  use  and  benefit  of  said  county ;  and  that  on  or  about  the 

day  of ,  in  the  year  aforesaid,  and  in  the  county  aforesaid,  the  said 

William  H.  Cobler  did  convert,  appropriate  and  embezzle  the  said  money  to  his 
own  use,  fraudulently  and  feloniously,  and  not  in  the  due  and  lawful  execution 
of  his  employment  and  trust  as  such  deputy  county  assessor,  while  he,  the  said 
William  H.  Cobler,  so  as  aforesaid,  was  the  deputy  county  assessor  of  said  county, 
and  while  he,  said  William  H.  Cobler,  had  the  said  public  moneys  aforesaid  in 
his  possession  and  under  his  control  as  such  deputy  county  assessor,  as  aforesaid, 
contrary  [concluding  as  in  Form  No.  1], 

9.  By  secretary  of  state  board — §504. 

Fonn  No.  112. 

(Precedent  from  People  v.  Gray,  66  Cal.  271,  5  Pac.  240.) 

[Venue  and  Title  as  in  Form  No.  33.]  John  S.  Gray  is  accused  by  the  district 
attorney  of  the  city  and  county  of  San  Francisco  by  this  information  of  the  crime 

of  embezzlement  committed  as  follows :  The  said  John  S.  Gray,  on  the day 

of ,  A.  D.  19 — ,  at  said  city  and  county  of  San  Francisco,  state  of  California, 

was  the  duly  appointed,  qualified  and  acting  secretary,  clerk  and  servant  of  cer- 
tain state  officers  of  said  state  of  California,  to  wit,  of  the  Board  of  State  Harbor 
Commissioners  (otherwise  known  and  designated  as  the  State  Board  of  Harbor 
Commissioners),  then  and  there  duly  appointed,  qualified  and  acting  as  such 
board  aforesaid,  under  and  by  virtue  of  the  laws  of  the  state  of  California;  and 
by  virtue  of,  and  in  the  course  of,  his  said  employment  as  such  secretary,  clerk 
and  servant  of  said  Board  of  State  Harbor  Commissioners  aforesaid  (otherwise 
known  and  designated  as  the  State  Board  of  Harbor  Commissioners,  as  afore- 
said), there  came  into  and  was  in  the  control,  care  and  possession,  and  custody  of 
him,  the  said  John  S.  Gray,  certain  public  moneys,  to  wit,  the  sum  of  seven  hun- 
dred dollars,  lawful  money  of  the  United  States,  and  then  and  there  being  of  the 
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value  of  seven  hundred  dollars  in  lawful  money  of  the  United  States,  and  then 
and  there  being  of  the  personal  property  of  said  state  of  California,  aforesaid ; 
which  said  public  money  had,  on  said  day  last  aforesaid,  been  paid  into  the  office 
of  said  board,  and  received  by  said  John  S.  Gray,  for  and  on  behalf  of  said 
board,  as  such  secretary  of  said  board,  as  aforesaid;  and  after  the  said  public 
moneys,  as  aforesaid,  to  wit,  the  sum  of  seven  hundred  dollars,  as  aforesaid,  had 
come  into  the  control,  care,  custody  and  possession  of  him,  the  said  John  S.  Gray, 
as  such  secretary,  clerk  and  servant  of  the  Board  of  State  Harbor  Commissioners, 
as  aforesaid,  ^o  wit,  at  said  city  and  county  of  San  Francisco,  state  aforesaid, 

on  the day  of y  A.  D.  19 — ,  he,  the  said  John  S.  Gray,  to  wit,  at  said 

city  and  county  aforesaid,  and  on  said day  of last  aforesaid,  did  then 

and  there  fraudulently  and  feloniously,  and  not  in  the  due  and  lawful  execution 
of  his  employment  and  trust  as  such  secretary,  clerk  and  servant  of  said  board, 
while  he,  the  said  John  S.  Gray,  so  as  aforesaid,  was  the  secretary,  clerk  and 
servant  of  said  Board  of  State  Harbor  Commissioners  (otherwise  known  and 
designated  as  the  State  Board  of  Harbor  Commissioners),  and  while  he,  said 
John  S.  Gray,  had  the  said  public  moneys  aforesaid  in  his  possession  and  under 
his  control,  as  such  secretary,  clerk  and  servant,  as  aforesaid,  convert,  appro- 
priate and  embezzle  the  said  public  moneys  to  his  own  use,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  California. 

f  District  Attorney. 

10.  By  trustee  and  agent — §506. 
Form  No.  113. 

[Follow  Form  No,  1  to  the  t,  avd  add:]  being  then  and  there  intrusted  with 

and  having  in  his  control  the  sura  of dollars,  lawful  money  of  the  United 

States,  of  the  value  of dollars,  in  gold  coin  of  the  United  States,  as  trustee 

and  agent  of  one  — ^ — ,  for  the  use  and  purpose  of  said ,  and  to  pay  the  same 

to  liquidate  a  debt  of  said ,  due  and  owing  to  the  said ,  then  and  there 

the  property  of  said ,  and  belonging  to  the  said ,  did  then  and  there, 

to  wit,  at ,  in  said  county  of  {or  city  and  county  of) ,  on  said day 

of ,  A.  D.  19 — ,  wilfully,  unlawfully,  feloniously,  and  fraudulently  embezzle, 

convert,  and  appropriate  the  same  to  his  own  use,  not  in  the  due  and  lawful 
execution  of  his  said  trust  as  such  trustee  and  agent. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

11.  By  trustees  of  corporation. 

Form  No.  114. 

\Follow  Form  No,  1  to  the.  t,  and  add:]  where  then  and  there  the  trustees  of 
a  private  unincorporated  association  of  persons  associated  for  and  as  a  mutual 
benevolent  association,  then  and  there  formed,  organized,  existing,  and  doing 

business  in  said  county  (or  city  and  county)  of ,  under  the  associate  name 

and  style  of ,  and,  as  such  trustees,  then  and  there  came  and  was  under  their 

'iontrol  and  in  their  possession  by  virtue  of  their  said  trust  as  such  trustees, 
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dollars,  in  lawful  money  of  the  United  States;  and  the  said  defendants,  while 
said  money  and  personal  property  was  so  in  their  possession  and  under  their 
control  by  virtue  of  their  said  trust  as  such  trustees,  then  and  there,  to  wit,  on  the 

day  of ,  A.  D.  19 — ,  at ,  in  said  county  {or  city  and  county)  of 

,  did  wilfully,  unlawfully,  feloniously,  and  fraudulently  appropriate  said 

money  and  personal  property  to  their  own  use,  and  not  to  the  use  in  the  due  and 
lawful  execution  of  their  said  trust,  the  money  and  personal  property  aforesaid, 
then  and  there  being  the  property  of  said  association. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

12.  In  foreign  county. 
Form  No.  115. 
[Follow  Form  No,  1  to  the  *,  and  add:]  That  said ,  on  or  about  the 


day  of ,  A.  D.  19 — ^  was  the  clerk,  agent,  and  servant  of ,  and  then  and 

there,  by  virtue  of  his  said  employment  as  such  clerk,  agent,  and  servant,  there 

came  into  the  possession,  care,  custody,  and  control  of  him,  the  said ,  at 

Half  Moon  Bay,  in  the  county  of  San  Mateo,  state  of  California,  [describe  prop- 
erty,] of  the  value  of dollars,  in  gold  coin  of  the  United  States,  the  personal 

property  of  the  said .    And  the  said did  thereafter,  to  wit,  on  or  about 

the day  of ^  A.  D.  19 — ,  after  the  said  property,  as  aforesaid,  had  come 

into  his  possession,  care,  custody,  and  control  as  aforesaid,  bring,  carry,  and 
remove  the  said  personal  property  into  the  said  county  {or  city  and  county)  of 
[state  county  into  which  property  has  been  removed],  and  did  then  and  there 
unlawfully,  fraudulently,  and  feloniously  convert,  embezzle,  and  appropriate  the 
same  to  his  own  use,  not  in  the  due  and  lawful  execution  of  his  said  trust  as  such 
clerk,  agent,  and  servant,  as  aforesaid. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

FAILXTBE  TO  PROVIDE  FOR  A  MINOR  CHILD— §  270. 

Form  No.  116. 

[Follow  Form  No,  1  to  the  t,  am,d  add:]  who,  then  and  there  being  the  parent 
and  guardian,  and  having  the  custody  and  control,  of  a  certain  minor  child. 

to  wit, ,  of  the  age  of years,  did  then  and  there  wilfully  and  unlawfully, 

and  without  lawful  excuse,  omit  to  furnish  said  minor  child  with  necessary  food, 
clothing,  shelter,  and  medical  attendance. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

(See  Form  No.  50.) 

FALSE  IMPRISONMENT— §  236. 

Fonn  No.  117. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  violate  the  personal  liberty  of  another,  to  wit,  of  one ; 

and  did  then  and  there  wilfully,  and  against  the  will  of  the  said ,  and  against 

the  laws  of  this  state,'  and  without  any  legal  warrant,  authority,  or  reasonable  or 
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justifiable  cause  whatsoever,  imprison,  lock  up,  and  detain  the  person  of  the  said 

'. in  a  room  and  oflSce  situated  in  the  building  known  and  designated  as , 

in  said  county  {or  city  and  county)  of ,  for  a  long  space  of  time,  to  wit;  for 

the  period  of ,  to  the  great  damage  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

FALSE  PERSONATION— §  529. 
1.  In  general 
Ponn  No.  118. 

[Follow  Form  No.  2  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  falsely  personate  another,  to  wit,  one  ,  and  in  such  assumed 

character  did  then  and  there  wilfully  and  unlawfully  verify,  publish,  acknowl- 
edge, and  prove  a  certain  written  instrument,  to  wit, ,  with  intent  that  the 

said should  then  and  there  be  recorded,  delivered,  and  used  as  true,  and 

which  said  — —  was  then  and  therein  in  the  words  and  figures  following, 
to  wit : . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Obtaining  money  or  other  property  by — §  530. 

Perm  No.  119. 

[Venue  and  Title  as  in  No.  1,]  Richard  Roe  is  accused  by  the  grand  jury  of 
the  city  and  county  of  San  Francisco,  by  this  indictment,  of  the  crime  of  • 
receiving  property  in  a  false  character  with  intent  to  convert  the  same  {or  to 
deprive  the  true  owner  thereof),  committed  as  follows:  The  said  Richard  Roe, 

on  the day  of ,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

,  at  the  said  city  and  county  of  San  Francisco,  did  then  and  there  feloni- 
ously, unlawfully  and  falsely  personate  one  John  Doe,  and,  in  such  assumed  r 
character,  did  then  and  there  receive  from  one  Samuel  Short,  two  certain  coins 
of  the  United  States,  to  wit,  two  gold  eagles,  each  of  the  value  of  ten  dollars 
{or  other  property,  describing  it),  he,  the  said  Richard  Roe,  then  and  there  well 
knowing  the  said  money  {or  property)  was  intended  to  be  delivered  to  the  said 
John  Doe,  with  intent  to  deprive  the  said  Samuel  Short  thereof  {or  with  intent 
to  convert  the  same  to  his  own  use  or  to  the  use  of  some  person  to  the  grand  jury  ' 
aforesaid  unknown),  contrary  to  the  form,  force  and  effect  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  California. 

,  District  Attorney. 


3.  Marrying  by— §  528. 

Porm  No.  120. 

[Follow  Form  No,  119  to  the  *,  and  add:]  marrying  under  false  personation, 

committed  as  follows :   The  said  Richard  Roe,  on  the day  of ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and ,  at  the  city  and  county  of 

San  Francisco  aforesaid,  did  then  and  there  feloniously,  unlawfully  and  falsely 
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personate  one  John  Doe,  and,  in  snch  assumed  character,  did  marry  (or  pretend 
to  marry)  one  Susan  Short,  contrary  to  the  form  [concluding  as  in  Form 
No.  119]. 

FALSE  PRETENSE— OBTAININO  MONEY  BY— §  632. 

1.  When  petty  larceny. 

Form  No.  121. 

[FoUow  Form  No.  2  to  the  ],  and  add:]  then  and  there  devising  and  intending, 
by  unlawful  ways  and  means,  and  by  false  and  fraudulent  pretenses  and  repre- 
sentations,  to  obtain  and  get  into  his  custody  and  possession  the  goods  and  per- 
sonal property  and  money  of ,  with  intent  to  cheat  and  defraud,  and  thereby 

then  and  there  to  cheat  and  defraud,  said of  the  same,  did  then  and  there, 

wilfully  and  unlawfully,  knowingly  and  designedly,  falsely  and  fraudulently, 

pretend  and  represent  to  the  said that [here  insert  representations]  ^ 

whereas  in  truth  and  in  fact  the  said ,  [here  insert  negation,]  as  he,  the  said 

— — ,  (defendant,)  then  and  there  well  knew.    And  the  said ,  then  and  there 

believing  the  said  false  and  fraudulent  pretenses  and  representations  so  made,  as 

aforesaid,  by  the  said ,  to  be  true,  and  being  deceived  thereby,  was  induced, 

by  reason  of  the  said  false  and  fraudulent  pretenses  and  representations  so  made 
as  aforesaid,  to  deliver,  and  did  then  and  there  deliver,  to  the  said (defen- 
dant)   ,  [describe  property  delivered,]  of  the  said  value  of dollars,  and 

of  the  goods  and  personal  property  and  moneys  of  the  said ,  and  the  said 

,  then  and  there,  by  means  of  the  said  false  and  fraudulent  representations 

so  made  as  aforesaid,  did  then  and  there  wilfully,  and  unlawfully,  knowingly, 

designedly,  and  fraudulently,  receive  and  obtain  from  said the  said  goods 

and  personal  property  and  moneys  hereinbefore  described  and  set  forth,  with 

intent  to  cheat  and  defraud  said of  the  same,  and  the  said did  then 

and  there  wilfully,  unlawfully,  and  fraudulently  take  and  carry  away  the  same. 
Whereas  in  truth  and  in  fact  the  said  pretenses  and  representations,  so  made  as 
aforesaid,  was  and  were  then  and  there  in  all  respects  utterly  false  and  untrue 

and  fraudulent,  and  whereas  in  truth  and  in  fact  the  said well  knew  the 

said  pretenses  and  representations  so  made  by  himself  as  aforesaid  to  be  utterly 
false  and  untrue  and  fraudulent  at  the  time  of  making  the  same.    And  the  said 

,  then  and  there,  in  the  manner  and  by  the  means  aforesaid,  did  then 

and  there  and  thereby  wilfully,  and  unlawfully,  fraudulently,  knowingly,  and 
designedly,  cheat  and  defraud  the  said of  the  said  goods  and  personal  prop- 
erty and  moneys  hereinbefore  described  and  set  forth.  All  to  the  great  damage 
of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.)' 

2.  When  grand  larceny. 

Form  No.  122. 

[Follow  Form  No.  1  to  the  t,  and  add:]  then  and  there  devising  and  intending, 

by  unlawful  ways  and  means,  and  by  false  and  fraudulent  pretenses  and  rep  re- 
lets 
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sentations,  to  obtain  and  get  into  his  custody  and  possession  the  goods  and  per- 
sonal property  and  money  of  one ,  with  intent  to  cheat  and  defraud,  and 

thereby  then  and  there  to  cheat  and  defraud,  the  said ,  then  and  there  wil- 
fully, and  unlawfully,  knowingly,  and  designedly,  falsely,  fraudulently,  and 

feloniously,  present  to  said a  certain  false,  forged,  and  simulated  paper 

(paper  writing)  purporting  to  be,  and  which  said (defendant)  then  and 

there  falsely  represented  to  said to  be,  a  letter  from (one  A)  to  said 

,  introducing  the  said (defendant)  to  said ,  and  which  letter  was 

in  the  words  and  figures  following,  to  wit, ,  [insert  letter,]  and  which  said 

letter  was  false,  forged,  and  simulated,  and  was  then  and  there  well  known  by 

said (defendant)  to  be  false  and  forged  and  simulated,  and  said  paper  was 

by  said (defendant)  then  so  presented  to  said ,  and  was  falsely  and 

knowingly  represented  by  said (defendant)  to  him,  said ,  as  true  and 

genuine,  with  the  intent  then  and  there  and  thereby  to  gain  the  confidence  of 

the  said and  make  him  belieye  that  the  said (defendant)  was  a  man 

of  good  standing  and  character,  and  the  person  mentioned  in  said  letter,  the  said 
— r-,  was  then  and  there,  and  for  a  long  time  prior  thereto,  well  acquainted  with 


said (one  A)  as  aforesaid,  and  relying  upon  the  statements  of  said 

(defendant)  that  said  letter  was  true  and  genuine,  and  in  consequence  thereof, 

placed  confidence  in  said (defendant)  as  a  person  to  be  believed  and  worthy 

of  credit ;  that  on  the day  of ,  A.  D.  19 — ,  at  said  county  {&r  city  and 

county)  of ,  said (defendant)  did  then  and  there,  wilfully  and  unlaw- 

fully,  knowingly  and  designedly,  falsely,  fraudulently,  and  feloniously,  pretend 

and  represent  to  him,  the  said  ,  with  intent  to  cheat  and  defraud,  and 

thereby  then  and  there  to  cheat  and  defraud,  said of  his  goods  and  personal 

property  and  money,  that  he,  the  said ,  (defendant,)  had  funds  in  the  bank- 
ing-house of ,  state  of ,  a  banking  corporation  then  existing  and  doing 

business  at [ncmia  place]  under  and  by  virtue  of  the  laws  of  the  state  of 

,  to  an  extent  exceeding  the  sum  of dollars,  lawful  money  of  the  United 

States,  and  that  he  desired  to  draw  his  draft  on  said [insert  name  of  hank] 

as  aforesaid,  against  said  funds  to  the  amount  of dollars,  lawful  money  of 

the  United  States,  through  the bank  of ,  a  banking  corporation,  then 

existing  and  doing  business  at  said  county  (or  city  and  county)  of ,  state 

of  California,  and  he,  the  said ,  (defendant,)  then  and  there  requested  the 

said to  indorse  i^id  draft :  that  thereupon  said ,  relying  upon  the  said 

false,  forged,  and  simulated  letter  purporting  to  be  written  to  him  by  the  said 

,  (one  A,)  as  aforesaid,  as  true  and  genuine,  and  believing  the  statements 

therein  contained,  and  also  believing  the  statements  of  said (defendant) 

that  he  had  funds  in  the  said ,  [give  name  of  hank,]  as  aforesaid,  of , 

county  of ,  state  of  California,  indorsed  the  said  draft  for  said ,  (defen- 
dant,) and  on  said day  of ,  A.  D.  19 — ,  at  said ,  county  of , 

state  of  California,  he,  the  said ,  (defendant,)  then  and  there  received  from 

said bank  of ,  as  aforesaid,  the  sum  of dollars,  lawful  money  of 

the  United  States,  on  account  of  said  draft,  and  then  and  there  converted  the 
same  to  his  use,  and  did  then  and  there  wilfully,  unlawfully,  fraudulently,  and 
feloniously  take  and  carry  away  the  same. 
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Whereas  in  truth  and  in  fact  he,  the  said ,  (defendant,)  did  not  then  and 

there,  nor  afterwards,  have  any  funds  in  said [giva  name  of  b<mk]  to  meet 

said  draft,  or  any  funds  at  all,  as  he,  the  said ,  (defendant,)  then  and  there 

well  knew;  and  the  said  draft  was  presented  to  said [name  of  bank]  for 

payment  on  or  about  the day  of ,  A.  D.  19 — ,  by  said bank  of , 

aforesaid,  and  payment  thereof  was  by  said [name  of  banJc]  refused  for  the 

want  of  funds  of  said (defendant)  to  meet  the  same,  and  said  draft  was 

thereupon  protested  and  returned  to  said bank  of ,  aforesaid,  and  there- 
after, on  said day  of ,  A.  D.  19 — ,  at  said  county  of ,  payment 

thereof  was  by  said bank  of y  aforesaid,  demanded  of  said -^  as  the 

indorser  thereof,  and  said ,  by  virtue  of  such  indorsement,  and  through  his 

liability  thereon,  on  said day  of ,  A.  D.  19 — ,  at  said  county  of , 

paid  to  said bank  of ,  aforesaid,  in  satisfaction  of  the  liability  upon 

said  draft,  the  said  sum  of dollars,  lawful  money  of  the  United  States,  being 

the  amount  on  the  face  thereof,  together  with  the  further  sum  of dollars, 

lawful  money  of  the  United  States,  being  costs  of  protest  of  said  draft,  making 

a  total  sum  of dollars,  lawful  money  of  the  United  States;  that  said 

indorsed  said  draft,  and  became  liable  for  the  payment  of  said  sum  of  

dollars,  lawful  money  of  the  United  States,  on  account  of  the  said ,  (defen- 
dant,) by  and  through  and  because  of  the  false  and  fraudulent  pretenses  and 
representations  so  made  by  him,  said ,  (defendant,)  as  aforesaid. 

Whereas  in  truth  and  in  fact  the  said  pretenses  and  representations  so  made  by 

him,  said ,  (defendant,)  as  aforesaid,  was  and  were,  then  and  there,  in  all 

respects  utterly  false,  untrue,  fraudulent,  and  felonious;  and  whereas  in  truth 
and  in  fact  the  said (defendant)  well  knew  the  said  pretenses  and  repre- 
sentations, so  made  by  him  as  aforesaid,  to  be  utterly  false  and  untrue,  fraudu- 
lent and  felonious,  at  the  time  of  making  the  same ;  and  the  said (defendant) 

then  and  there,  in  the  manner  and  by  the  means  aforesaid,  did  thereby  wilfully 
and  unlawfully,  knowingly  and  designedly,  fraudulently  and  feloniously,  cheat 
and  defraud  the  said of  the  goods  and  personal  property  and  moneys  here- 
inbefore described  and  set  forth.    All  to  the  great  damage  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  123. 
(Precedent  from  People  v.  Millan,  106  Cal.  821,  39  Pac.  605.y 

[Follow  Form  No.  1  to  the  •,  and  add:]  The  said  Juan  Millan  on  the day 

of ,  A.  D.  nineteen  hundred  and ,  at  the  said  county  of  Ventura,  and 

before  the  filing  of  this  information,  with  intent  to  defraud  one  Antonio  Urtasun 
of  said  county,  of  his  property,  did  unlawfully,  knowingly,  and  designedly, 
falsely  and  feloniously  represent  and  pretend  to  him,  the  said  Urtasun,  that  two 
certain  bars  or  pieces  of  metal  which  he,  the  said  Juan  Millan,  then  and  there 
had  and  produced  to  the  said  Urtasun,  were  both  pure  gold,  and  were  of  the 
value  of  one  thousand  dollars  each  and  of  the  aggregate  value  of  two  thousand 
dollars,  and  the  said  Urtasun  then  and  there  believing  said  false  pretenses  and 
representations,  and  being  deceived  thereby  was  induced  by  reason  of  such  false 
pretenses  and  representations  so  made  as  aforesaid  by  the  said  Millan  to  loan  and 
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deliver,  and  did  then  and  there  deliver  to  said  Millan,  on  the  pledge  and  security 
of  the  said  two  bars  or  pieces  of  metal,  the  sum  of  eight  hundred  and  thirty-one 
dollars  in  lawful  money  of  the  United  States,  which  said  money  was  so  secured 
and  obtained  by  the  defendant,  unlawfully,  knowingly,  and  designedly  to  defraud 
said  Urtasun,  and  which  said  bars  or  pieces  of  metal  at  the  said  time  and  place, 
when  and  where  the  same  were  pledged  as  aforesaid,  were  not  gold,  and  had  not 
any  value  beyond  the  value  of  so  much  brass,  to  wit,  had  not  any  value  in  excess 
of  the  sum  of  five  dollars,  in  lawful  money  of  the  United  States,  all  of  which  the 
said  Millan  then  and  there  well  knew,  contrary  [conclvdA  as  in  Form  No.  1], 

FOREIGN  SUBPOENA— §  1330. 
Form  No.  124. 

[Commence  as  in  Form  No.  16.] 
,  The  People  of  the  State  of  California. 

To . 

You  are  hereby  commanded  to  apear  before  the  superior  court  (Department 
No.  — ,)  county  {or  city  and  county)  of ,  state  of  California,  at  the  court- 
room of  said  court,  [describe  location,]  on  the day  of ,  A.  D.  19 — ,  at 

o'clock  — .  m.,  as  a  witness  in  a  criminal  action  prosecuted  by  the  People  of 

the  State  of  California  against ,  on  the  part  of . 

By  order  of  the  court : 


County  Clerk,  and  ex  officio  Clerk  of  said  Court. 

By ,  Deputy  Clerk. 


Dated ,  this day  of ,  19 — . 

State  of  California,  County  {or  City  and  County)  of 


,  being  duly  sworn,  deposes  and  says  that  the  witness —  named  in  the 

above  subpoena,  resident  of county,  in  the  state  of  California, necessary 

and  material  witness —  on  the  part  of  the  people  in  the  case  of  the  People  of  the 
State  of  California  against  the  defendant  named  in  the  above  subpoena,  and 
prays  that  an  order  issue  commanding  said  witness —  to  be  and  appear  at  the 
time  and  place  set  forth  in  said  subpoena. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

State  of  California,  County  {or  City  and  County)  of . 

On  reading  the  foregoing  affidavit,  it  is  hereby  ordered  that ,  the  witness 

named  in  the  foregoing  subpoena,  be  and  appear  before  the  court  named  therein, 
at  the  time  and  place  named  in  said  subpoena. 

Dated ,  the day  of ,  19—. 

,  Judge  Superior  Court  of  the  County  {or  City  and  County)  of . 

FORGERY— §  470. 

1.  Ordinary. 

ronn  No.  125. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  unlawfully,  feloni- 
ously, knowingly,  falsely,  and  fraudulently,  and  with  intent  to  prejudice,  dam- 
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age,  and  defraud  — < — ,  make,  alter,  forge,  and  counterfeit  a  certain  instrument 
in  writing,  in  the  words  and  figures  following,  to  wit:  [here  insert  instrument  in 

full;]  and  he,  the  said ,  then  and  there  well  knowing  the  same  to  be  false, 

altered,  forged,  and  counterfeited,  did  then  and  there,  to  wit,  on  the day  of 

,  A.  D.  19 — y  at ,  in  said  county  {or  city  and  county)  of ,  wilfully 

and  unlawfully,  feloniously  and  fraudulently,  and  with  intent  to  prejudice,  dam- 
age, and  defraud  said ,  utter,  publish,  and  pass  the  same  as  genuine  and  true 

to [insert  name  of  person  to  whom  the  paper  ivas  passed] . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  126. 

[FoUow  Form  No,  1  to  the  t,  and  add:]  with  intent  to  defraud  one ,  did 

then  and  there  knowingly,  unlawfully,  feloniously,  and  falsely  make,  forge,  utter, 
publish,  and  pass  to  said ,  as  genuine  and  true,  a  certain  instrument  in  writ- 
ing, then  and  there  knowing  the  said  instrument  to  be  false,  forged,  and  counter- 
feit, and  which  said  instrument  was  then  and  there  in  the  words  and  figures  fol- 
lowing, to  wit : . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Attempt  to  pass  fictitious  check — §  476. 

Form  No.  127. 

[Follow  Form  No,  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously,  with  intent  to  defraud  one ,  attempt  to  utter,  publish, 

and  pass  as  true  and  genuine  to  said ^  a  certain  false  and  fictitious  cheek  for 

the  payment  of  money,  purporting  to  be  the  genuine  check  of  one ,  which 

said  check  was  and  is  in  the  words  and  figures  following:  [in>sert  cheeky]  whereas 

in  truth  and  in  fact  there  was  no  such  individual  (firm  or  corporation)  as in 

existence,  as  he,  the  said ,  then  and  there  well  knew,  and  the  said  check  was 

fictitious,  as  he,  the  said ^  then  and  there  well  knew. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

3.  Blank  and  unfinished  bills. 

Form  No.  128. 

(Precedent  from  People  v.  Ah  Sam,  41  Cal.  646.) 
[Follow  Form  No,  1  to  the  *,  and  add:]  The  said  Ah  Tuck  and  Ah  Sam,  on 
the day  of ,  A.  D.  19 — ,  at  the  city,  county,  and  state  aforesaid,  feloni- 
ously, falsely,  and  wilfully  did  have  and  keep  in  their  possession  five  hundred 
certain  false,  forged,  and  counterfeit  blank  and  unfinished  bank  bills,  each  made 
in  the  form  and  similitude  of  a  bill  for  the  payment  of  money,  made  to  be  issued 
by  an  incorporated  bank,  viz.:  The  Chartered  Bank  of  India,  Australia,  and 
China,  a  foreign  corporation  then  lawfully  organized  and  incorporated  under 
the  laws  of  the  United  Kingdom  of  Great  Britain  and  Ireland  and  then  carry- 
ing on  business  as  such  banking  corporation  at  Hongkong  in  China,  which 
said  five  hundred  unfinished  bank  bills  so  had  and  kept  in  the  possession  of 
the  said  Ah  Tuck  and  Ah  Sam  are  each  in  the  words  and  figures  following, 
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viz.:  [here  set  out  a  copy  of  the  blank-bills].  With  intention  to  fill  up  said 
blank  and  unfinislied  bills,  and  permit,  cause,  and  procure  the  same  to  be 
filled  up  and  completed  in  order  to  utter  and  pass  the  same  and  to  cause  the 
same  to  be  uttered  and  passed  as  true  and  genuine  bills  of  said  corporation,  to 
defraud  said  The  Chartered  Bank  of  India,  Australia,  and  China,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided. 

And  in  order  to  charge  the  commission  of  said  crime  of  forgery  in  another 
count  and  in  a  different  way,  the  said  grand  jury  accuse  the  said  Ah  Tuck  and 
Ah  Sam  of  the  said  crime  of  forgery,  committed  as  follows,  viz. :  The  said  Ah 

Tuck  and  Ah  Sam,  on  the day  of ,  A.  D.  19 — ,  at  the  city  and  county 

of  San  Francisco  aforesaid,  feloniously,  falsely,  and  wilfully  .did  have  and  keep 
in  their  possession  the  said  five  hundred  false,  forged,  and  counterfeit  blank  and 
unfinished  bank  bills,  each  made  in  the  form  and  similitude  of  a  bill  for  the  pay- 
ment of  property  made  to  be  issued  by  an  incorporated  bank,  viz. :  The  Chartered 
Bank  of  India,  Australia,  and  China,  a  foreign  corporation  then  organized  and 
lawfully  incorporated  under  the  laws  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  then  carrying  on  business  as  such  banking  corporation  at  Hong- 
kong, in  China ;  which  said  five  hundred  blank  and  unfinished  counterfeit  bank 
bills  so  had  and  kept  by  the  said  Ah  Tuck  and  Ah  Sam  in  their  possession  are 
each  in  the  words  and  figures  following,  viz.:  [here  was  set  out  a  copy  of  the 
hlank'bills] .  With  intention  to  fill  up  said  blank  and  unfinished  bills,  and  per- 
mit, cause,  and  procure  the  same  to  be  filled  up  and  completed,  in  order  to  utter 
and  pass  the  same,  and  to  cause  the  same  to  be  uttered  and  passed  as  true  and 
genuine  bills  of  said  corporation,  to  defraud  said  The  Chartered  Bank  of  India, 
Australia,  and  China,  contrary  [complete  cts  in  Form  No.  L] 

4.  Certificate  of  recordation. 

Form  No.  129. 

[Follow  Form  No,  1  to  the  t^  and  add:]  then  and  there  had  in  his  possession  a 

certain  deed,  which  had  theretofore,  to  wit,  on  the day  of ,  A.  D.  19 — , 

been  made  and  executed  by  one  A  at  the  instance  of (defendant),  and 

had  been  by  her,  the  said  A,  duly  acknowledged  before  ,  a  notary  pub- 
lic in  aiid  for  the  county  {or  city  and  county)  of ^  and  which  said  deed  had 

been  delivered  to  one  B,  of  the  county  {or  city  and  county)  of ,  state  of 

California,  by  said  grantor,  and  conveyed  to  said  B  a  certain  tract  of  land  situate 

in  the  county  of ,  state  of  California,  more  particularly  described  as  follows, 

to  wit:  [insert  description;]  and  which  said  deed  had  been  given  to  said  B  on 

said day  of ,  A.  D.  19 — ,  by (defendant)  and  said  A,  to  be  treated 

as  a  mortgage,  and  as  security  to  secure  the  payment  of  the  sum  of dollars 

then  and  there  due  and  owing  to  said  B  from  said (defendant),  and  which 

said  deed  had  been,  to  wit,  on  said  — r-  day  of ^  A.  D.  19 — ,  placed  by  said 

B  in  the  hands  and  custody  of  said (defendant)  to  be  by  him,  the  said 

(defendant),  sent  to  the  county  recorder  of county,  state  of  California,  to 

be  recorded  in  the  records  of  said  county;  and  he,  the  said (defendant), 

then  and  there  did  wilfully,  unlawfully,  knowingly,  falsely,  fraudulently,  and 
feloniously  make  and  forge  on  the  back  of  said  deed  a  certificate,  in  the  hand- 
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writing  of y  recorder  of  said county,  of  the  recordation  of  said  deed  in 

the  county  records  of  said  county  aforesaid,  which  said  false,  fraudulent,  and 
forged  certificate  purported  to  recite  that  the  aforesaid  deed  had  been,  to  wit,  on 

the day  of ,  A.  D.  19 — ,  filed  in  the  office  of  the  county  recorder  of  said 

county  of for  record,  and  had  been  recorded  in  the  county  records  of  said 

county,  at  a  time,  in  a  book,  and  at  a  certain  page  specified  in  said  false,  fraudu- 
lent, and  forged  certificate  purporting  to  be  signed  by  said ,  the  recorder  of 

said  county  of .    The  undersigned,  district  attorney,  etc.,  declares  that  he  is 

unable  to  set  forth  the  said  false,  fraudulent,  and  forged  certificate  verbatim,  for 
the  reason  that  the  said (defendant),  subsequent  to  said  forgery,  and  subse- 
quent to  the  uttering  of  said  forged  certificate,  to  wit,  on  the day  of , 

A.  D.  19 — ,  obtained  possession  of  said  deed  and  forged  certificate  from  said  B 
by  misrepresentations  and  promises,  and  has  ever  since  withheld  the  same  from 
said  B;  and  the  said (defendant),  then  and  there  well  knowing  said  pre- 
tended certificate  to  be  false,  fraudulent,  and  forged,  did  then  and  there,  to  wit, 

on  the day  of ,  A.  D.  19 — ,  at ,  in  said  county  (or  city  and  county) 

of  y  state  of  California,  unlawfully,  wilfully,  knowingly,  falsely,  fraudu- 
lently, and  feloniously,  and  with  intent  to  defraud  said  B,  utter,  publish,  and 
pass  the  same  to  B  as  genuine  and  true,  with  intent  then  and  there  to  damage, 
prejudice,  and  defraud  said  B,  etc. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

6.  Fiat  note  and  deed  of  tni8t^§  470,  476. 

Form  No.  130. 

[FolloiJD  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  unlawfully,  feloni- 
ously, knowingly,  falsely,  and  fraudulently,  and  with  intent  to  defraud,  make  and 
forge  a  certain  contract  in  printing  and.  writing,  which  said  contract  consisted  of 
a  fiat  note  and  deed  of  trust,  and  was  then  and  there  in  the  words  following,  to 

.wit,  the  said  fiat  note [here  insert] ;  and  the  said  deed  of  trust [here 

insert] .    And  thereafter  he,  said  defendant,  on  or  about  the day  of , 

A.  D.  19 — ,  at ,  in  said  county  (or  city  and  county)  of ,  knowingly 

procured  and  caused  to  be  aflBxed  to  the  portion  of  said  contract  consisting  of 
said  deed  of  trust  a  false  and  fraudulent  acknowledgment,  which  was  then  and 
there  in  the  words  and  figures  following,  to  wit:  [here  insert  notary's  acknowl- 
edgment,]   And  the  said ,  well  knowing  the  said  contract,  consisting  of  said 

fiat  note  and  said  deed  of  trust,  with  said  false  and  fraudulent  acknowledgment 

affixed  thereto,  to  be  false  and  forged,  did  then  and  there,  to  wit,  on  the day 

of ,  A.  D.  19 — ,  at ,  in  said  county  (or  city  and  county)  of ,  as 

aforesaid,  utter,  publish,  and  pass  the  same,  and  the  whole  thereof,  as  genuine 
and  true  to  one ,  all  with  the  intent  then,  there,  and  thereby  to  damage,  prej- 
udice, and  defraud  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.)  j 
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6.  In  foreign  language. 

Form  No.  131. 

(Precedent  from  People  v.  Ah  Woo,  28  Cal.  205.) 

[Yenue  and  Title  as  in  Form  No.  1,  and  add:]  The  above-named  defendant. 
Ah  Woo,  alias  Ma  Yien  Fang,  is  accused  by  the  grand  jury  of  said  county  of  El 
Dorado  by  this  indictment,  of  the  crime  of  forgery,  committed  as  follows :    The 

said  defendant,  Ah  Woo,  alias  Ma  Yien  Fang,  on  the day  of ,  A.  D. 

19 — ,  and  before  the  finding  of  this  indictment,  at  the  county  of  El  Dorado  and 
state  of  California,  did  feloniously,  wilfully,  and  unlawfully,  falsely  utter  and 
pass  to  one  Ah  You,  a  certain  false,  forged,  and  counterfeit  order,  as  a  true  and 
genuine  order  of  one  Wang  Ah  Chung,  for  the  payment  of  one  hundred  dollars, 
which  aforesaid  order  then  and  there  was  written  in  the  Chinese  language,  and 
of  the  tenor  and  effect  following  when  translated  into  the  English  language, 
to  wit: 

To  Yet  Wha's  Store — Sirs:  Please  pay  to  Ma  Yien  Fang  the  one  hundred 
dollars  which  I  deposited  at  yours  sometime  ago,  because  I  am  sick  now  and  need 
money  to  employ  a  doctor  to  attend  me.   Be  sure  to  pay  it  to  him,  please. 

February  28th,  19_.  ^'^  ^  <^"°«- 

With  the  intent  then  and  there  to  prejudice,  damage,  and  defraud  the  said 
Ah  You,  he,  the  said  Ah  Woo,  alias  Ma  Yien  Fang,  then  and  there  well  know- 
ing the  said  false,  forged,  and  counterfeit  order  to  be  false,  forged,  and  counter- 
feit, contrary  to  the  form  of  the  statute  in  such  cases  made  and  provided,  against 
the  peace  and  dignity  of  the  people  of  the  state  of  California. 

7.  Indorsement. 
Form  No.  132. 

[Follow  Form  No,  1  to  the  t,  and  add:]  had  in  his  possession  a  certain  check 
and  order  for  the  payment  of  money,  which  said  check  and  order  aforesaid  was 

then  and  there  in  the  words  and  figures  following,  to  wit: [here  insert  check 

in  full.]    And  then  and  there,  to  wit,  on  said day  of ,  A.  D.  19 — ,  at 

,  in  said  county  {or  city  and  county)  of ,  he,  the  said ,  with  intent 

to  defraud (a  corporation  then  and  there  formed,  organized,  and  existing 

and  doing  business  under  and  pursuant  to  the  laws  of  the  state  of  California), 
did  wilfully,  unlawfully,  knowingly,  falsely,  and  feloniously  make  and  forge  a 
certain  indorsement  of  said  check  and  order  aforesaid  by  then  and  there  falsely 

indorsing  thereon  the  name  of .    And  the  said ,  then  and  there  well 

knowing  the  said  indorsement  of  said  check  and  order  aforesaid  to  be  false  and 

forged  as  aforesaid,  did  then  and  there,  to  wit,  on  the day  of ,  A.  D. 

19 — ,  knowingly  and  feloniously,  with  intent  to  defraud  said (a  corporation 

as  aforesaid) ,  utter,  publish,  and  pass  said  check  and  order  aforesaid,  with  said 

false  and  forged  indorsement  thereon,  as  genuine  and  true,  to  one ,  all  with 

the  intent  then,  there,  and  therby  to  damage,  prejudice,  and  defraud  the  said 
(a  corporation  as  aforesaid). 

(Contrary,  etc.,  as  in  Form  No.  1.) 
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Form  No.  133. 

[Follow  Form  No,  1  to  the  t,  and  add:]  did  wilfully,  unlawfully,  fraudulently, 

falsely,  knowingly,  and  feloniously,  and  with  intent  to  defraud  one ,  make 

and  forge  a  certain  instrument  in  writing,  in  the  words  and  figures  following, 

to  wit : [Juere  insert  instrutnent  in  ftUl] ,  and  in  furtherance  of  said  intent 

to  defraud  said ,  said  defendant  did  falsely,  fraudulently,  knowingly,  and 

feloniously  make  and  forge  an  indorsement  upon  said  instrument  in  writing,  in 

the  words  and  figures  following,  to  wit: [here  insert  indorsement  in  fuU.] 

And  further,  with  the  said  intent  to  defraud  said  ,  said  defendant  did 

falsely,  fraudulently,  knowingly,  and  feloniously  make  and  forge  across  the  face 

of  said  instrument  in  writing  first  above  mentioned,  to  wit,  said  pretended 

(draft  or  check),  upon  said ,  the  words (** Certified, ,  Cashier," 

for  instance).    And  the  said y  then  and  there  well  knowing  said  instrument 

in  writing,  and  said  indorsement  thereon  of  the  words on  the  face  thereof, 

to  wit,  the  words [insert] ,  to  be  false  and  forged  and  counterfeit  as  afore- 
said, and  having  indorsed  thereon  the  words [insert],  did  then  and  there, 

to  wit,  on  said day  of ,  A.  D.  19 — ,  at  said  county  (or  city  and  county) 

of ,  wilfully,  unlawfully,  falsely,  fraudulently,  knowingly,  feloniously,  and 

with  intent  to  defraud,  prejudice,  and  damage  said  ,  utter,  publish,  and 

pass  the  said  false  and  forged  instrument  in  writing,  with  said  false  and  forged 
indorsements  and  words  hereinbefore  set  forth  thereon,  and  said  other  indorse- 
ments thereon,  to  said ,  as  genuine  and  true. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

8.  BKaking  fictitious  check  or  order — §  476. 

Form  No.  134. 

[Follow  Form  No,  1  to  the  t,  and  add:]  with  intent  to  defraud  one ,  did 

make  and  forge  a  certain  fictitious  instrument  in  writing  for  the  payment  of 

money,  purporting  to  be  signed  by ,  which  said  instrument  in  writing  wtis 

and  is  in  the  words  and  figures  following,  to  wit :  [insert;]  whereas  in  truth  and 
in  fact  there  was  and  is  no  such  (bank,  corporation,  copartnership,  or  individual) 
in  existence,  and  the  said  instrument  in  writing  was  and  is  fictitious,  all  of  which 
defendant  then  and  there  well  knew. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  135. 

[Follow  Form  No,  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, feloniously,  falsely,  fraudulently,  and  with  intent  to  prejudice,  damage, 

and  defraud  one ,  make  a  certain  bill,  note,  check,  and  instrument  in  writing 

for  the  payment  of  money,  then  and  there  purporting  to  be  the  bill,  note,  check, 
and  instrument  in  writing  for  the  payment  of  money  of  a  certain  person  {or 

bank,  corporation,  or  copartnership,  ds  the  case  muy  he),  to  wit,  ,  in  the 

words  and  figures  following,  to  wit :  [set  forth  copy  of  instrument;]  whereas  in 
truth  and  in  fact  there  was  no  such  person  {or  bank,  corporation,  or  copartner- 
ship) as in  existence,  as  he,  the  said  defendant,  then  and  there  well  knew; 
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and  he,  the  said ,  then  and  there  well  knowing  the  said  bill,  note,  cheek,  and 

instrument  in  writing  for  the  payment  of  money  to  be  then  and  there  false  and 
fictitious,  did  then  and  there  wilfully,  unlawfully,  feloniously,  fraudulently,  and 

with  intent  to  prejudice,  damage,  and  defraud  said ,  utter,  publish,  and  pass 

the  same  as  true  and  genuine  to . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

9.  Offering  a  false  and  forged  instrument  to  be  filed  for  record — §  116. 

Form  No.  136. 

m 

[Follow  Form  No,  1.  to  the  t,  and  aM:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously,  and  knowing  the  same  to  be  false  and  forged,  offer  a  cer- 
tain false  and  forged  instrument  to  be  filed,  registered,  and  recorded  in  a  certain 
public,  office,  within  the  state  aforesaid,  namely,  at  and  in  the  office  of  the  count^^ 

recorder  for  the  county  (or  city  and  county)  of ,  state  aforesaid,  which  said 

instrument,  if  genuine,  might  be  filed,  registered,  and  recorded  under  the  laws  of 
the  state  of  California,  and  which  said  instrument  was  then  and  there  in  the 
words  and  figures  following,  to  wit :  [insert,] 

(Contrary,  etc.,  as  in  Form  No.  1.) 

10.  Drawing  bank  check  without  funds  in  bank — §  476a. 

Form  No.  137. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, feloniously,  fraudulently,  knowingly,  and  with  intent  to  defraud  one . 

make,  draw,  utter,  and  deliver  to a  certain  check  and  draft  upon  a  certain 

bank,  banker,  and  depositary,  to  wit,  the bank,  a  banking  corporation  duly 

organized  for  the  purpose  of  doing  a  banking  business  under  and  by  virtue  of 

the  laws  of  the  state  of  California,  and  doing  business  in  the  said  county  of ; 

that  said  check  and  draft  was  then  and  there  for  the  payment  of  money,  and 
was  then  and  there  in  the  words  and  figures  following,  to  wit :  [set  forth  copy  of 
check  or  draft;]  that  he,  the  said  defendant,  had  not  then  and  there  sufficient 

funds  in  or  credit  with  said bank,  a  banking  corporation  as  aforesaid,  to 

meet  said  check  and  draft  in  full  upon  its  presentation,  as  he,  the  said  defen- 
dant, then  and  there  well  knew. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

11.  Railroad  ticket— §  481. 
Form  No.  138. 

[Follow  Form  No.  1  to  the  t,  and  add:]  then  and  there  had  in  their  possession 
a  certain  passage  ticket  of  the (Western  Pacific  Railroad  Company),  a  cor- 
poration, then  and  there  incorporated,  formed,  and  existing  under  the  laws  of 

the  state  of ,  and  then  and  there  doing  business  as  such  corporation  in  the 

state  of ,  which  said  passage-ticket  was  then  and  there  printed  upon  both 

sides,  and  such  printed  passage-ticket  was  then  and  there  perforated  by  punches 
in  the  manner  hereinafter  indicated   (the  red  marks  and  perforations  thereon 
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being  intended  and  designed  to  mean  punches  and  perforations  on  said  ticket  of 
the  place  and  shape  indicated  by  said  red  marks)  to  wit :  that  the  obverse  side 
of  said  passage-ticket  contains  the  following  printed  matter,  with  perforations 

therein  as  follows : [here  insert  face  of  ticket] ,  and  the  reverse  side  of  said 

ticket  with  the  printing  and  perforations  thereon,  being  the  said  perforations 
therein  as  shoTvn  by  the  obverse  side,  was  as  follows:  [here  insert  back  of  ticket]. 
That  said  passage-ticket,  with  the  perforations  aforesaid  represented  and  .set 

forth,  was  then  and  there  a  passage-ticket  of  said (Western  Pacific  Railroad 

Company),  aforesaid,  for  one  continuous  first-class  trip  from to ,  and 

was  terminable  on  the day  of ,  A.  D.  19 — ,  and  said  passage-ticket  then 

and  there,  to  wit,  on  said day  of y  A.  D.  19 — ,  at ^  in  said  county  (or 

city  and  county)  of ,  state  of  California;  they,  the  said  (defendants),  with 

intent  to  injure  and  defraud  the  said (Western  Pacific  Railroad  Company), 

a  corporation  aforesaid,  did  then  and  there  wilfuUy,  unlawfully,  knowingly, 
falsely,  fraudulently,  and  feloniously  change,  alter,  make,  and  forge  a  passage- 
ticket  of  said (Western  Pacific  Railroad  Company),  a  corporation,  afore- 
said, by  then  and  there  changing  and  altering  the  punches  and  perforations  upon 
the  passage-ticket  hereinbefore  fully  set  forth,  by  then  and  there  punching  and 
perforating  said  passage-ticket  to  be  and  appear  in  the  foUowing  condition  (the 
obverse  side  of  said  passage-ticket  to  contain  printing  and  perforating  herein- 
after set  forth),  to  wit : [here  insert  face  of  ticket] .  And  the  reverse  side  of 

said  passage-ticket  to  contain  printing  and  perforations  hereinafter  set  forth, 
and  which  perforations  were  the  same  shown  on  the  obverse  side  of  said  passage- 
ticket  [here  insert  hack  of  ticket] .  And  which  said  passage-ticket,  so  printed, 

punched,  and  perforated,  purported  to  and  did  falsely  represent  a  passage- 
ticket  of  said  (Western  Pacific  Railroad  Company),  a  corporation,  aforesaid,  for 

a  continuous  first-class  trip  from to ,  California,  terminable  on  the 

day  of ,  A.  D.  19 — ,  and  as  then  and  there  a  true  and  genuine  ticket  of  said 

corporation,  in  full  force  and  effect  for  one  continuous  first-class  passage  from 

to ,  aforesaid,  and  the  said  (defendant)  then  and  there  well  knowing 

the  said  passage-ticket  and  the  said  alterations  and  changes  thereon  made  by 
means  of  punches  and  perforations,  as  aforesaid,  to  be  false  and  fraudulent,  as 

aforesaid,  did  then  and  there,  to  wit,  on  or  about  the day  of ,  A.  D.  19 — , 

at  the  county  (or  city  and  county)  of ^  state  of  California,  wilfully,  unlaw- 
fully, knowingly,  falsely,  fraudulently,  and  feloniously,  and  with  intent  to 
defraud  said (Western  Pacific  Railroad  Company),  a  corporation,  as  afore- 
said, alter,  publish,  utter,  and  pass  said  passage-ticket,  as  aforesaid,  with  said 
false,  forged,  altered,  and  changed  insertions,  punches,  and  perforations  thereon, 
as  a  genuine  and  true  passage-ticket  of  the (Western  Pacific  Railroad  Com- 
pany), a  corporation,  as  aforesaid,  for  one  continuous  first-class  passage- from 

to ,  aforesaid,  to  one ^  with  the  intent  then  and  there  and  thereby 

to  damage,  prejudice,  and  defraud  said (Western  Pacific  Railrdad  Com- 
pany), a  corporation,  as  aforesaid. 
(Contrary,  etc.,  as  in  Form  No.  1.) 
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FRAUD,  IN  GENERAL. 
1.  Fraudulent  claim  by  public  officers — §  72. 

Form  No.  139. 

[Follow  Form  No,  1  to  the  *,  and  add:]  That  on  the day  of ,  A.  D. 

19 — ,  at  the  city  and  county  of  San  Francisco,  the  said ,  being  then  and 

there  the  regularly  appointed,  qualified,  and  acting  superintendent  of  the  Indus- 

0  

trial  School  of  the  city  and  county  of  San  Francisco,  aforesaid,  devising  and 
intending  to  defraud  the  said  city  and  county  of  San  Francisco  out  of  the  sum 

of  dollars,  lawful  money  of  the  United  States,  wilfully,  knowingly,  and 

feloniously  presented,  and  caused  to  be  presented,  for  allowance,  to  the  board  of 
supervisors  in  said  city  and  county,  a  certain  false  and  fraudulent  claim  and 
demand  of  one' against  said  city  and  county,  aforesaid,  for  supplies  fur- 
nished to  the  Industrial  School  of  said  city  and  county,  which  said  claim  and 
demand  said  board  of  supervisors  was  then  and  there  authorized  to  allow,  if 
said  claim  and  demand  were  genuine,  and  which  said  claim  and  demand  then  and 

there  presented,  and  caused  to  be  presented,  was  numbered ,  and  was  in  the 

words  and  figures  following,  to  wit:  [here  insert  claim].  And  said  claim  was 
then  and  there  before  such  presentation  indorsed  by  said ^  as  such  superin- 
tendent as  aforesaid,  to  be  correct.    Whereas  in  truth  and  in  fact  the  following 

items  of  claim  and  demand,  to  wit :  [copy  item^,]  in  the  aggregate  value  of 

dollars,  lawful  money  of  the  United  States,  had  not,  nor  had  any  part  or  portion 
thereof,  been  furnished  to  the  said  Industrial  School  of  said  city  and  county  of 

San  Francisco,  by  the  said ,  nor  by  any  other  person,  nor  at  all,  as  he,  the 

said (defendant),  then  and  there  well  knew,  and  said  items  were  all  then 

and  there  false  and  fraudulent,  as  he,  the  said ,  then  and  there  well  knew. 

(Contrary,  etc.,  as  in  Fonn  No.  1.) 

2.  Fraud  upon  creditors — §  164. 
Fonn  No.  140. 

[Follow  Form  No.  1  to  the  \,  and  add:]  unlawfully  devising  and  intending  to 

defraud ,  then  and  there  doing  business, ,  being  creditors  of  him,  the 

said ,  on  the  said day  of ,  A.  D.  19 — ^  at  the  county  (or  city  and 

county)  of ,  did  then  and  there  fraudulently  and  unlawfully  sell,  convey, 

assign,  secrete,  conceal,  and  dispose  of  certain  goods,  wares,  and  merchandise, 

the  personal  property  of  him,  the  said ,  to  wit,  of  the  value  of dollars, 

in  lawful  money  of  the  United  States,  with  intent  then,  there,  and  thereby  to 

hinder,  delay,  and  defraud  the  said ,  then  and  there  being  creditors  of  him, 

the  said ,  of  their  rights,  claims,  and  demands,  then  and  there  existing  against 

the  said ,  to  the  great  damage  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

3.  Presenting  false  proofs  in  support  of  claim  upon  policy  of  insurance^— §  549. 

Form  No.  141. 

[Follow  Form  No.  1  to  the  *,  and  add:]  That  on  the day  of ,  A.  D. 

19 — ,  and  continuously  thereafter  to  and  including  the day  of ,  A.  D. 
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19 — ,  the (insurance  company)  of was  and  still  is  a  corporation,  incor- 
porated, organized,  and  existing  under  the  laws  of as  an  insurer  against 

losses  by  fire,  and,  as  such  corporation,  doing  business  under  and  pursuant  to 

the  laws  of  the  state  of  California,  at  the  county  (or  city  and  county)  of , 

therein:  — —  j  [repeat  as  to  all  of  the  other  companies;]  that  between  the 

day  of ,  A.  D.  19 — ,  and  the day  of ,  A.  D.  19 — ,  inclusive,  the  said 

y  (defendants,)  as  and  claiming  to  be  copartners  under  the  firm  name  and 

style  of ,  did,  under  the  name  and  style  of ,  obtain  and  procure  contracts 

of  insurance  against  fire  to  the  amount  of dollars,  upon  their  stock  of  hides, 

skins,  and  leather,  manufactured  and  unmanufactured,  and  on  their  machinery, 
tools,  and  implements,  all  contained  in  a  frame  building,  occupied  and  used  by 
them,  the  said ,  (defendants,)  as  such,  claiming  to  be  copartners  as  afore- 
said, as  a  tannery,  situate  at ,  in  said  county  (or  city  and  county)  of , 

state  of  California,  as  follows :  one  thousand  dollars  in  the  said ,  (insurance 

company,  etc.,)  on  the day  of ,  A.  D.  19 — ,    [Repeat  as  to  ail  the  cam- 

parties,] 

That  said  contracts  of  insurance,  so  obtained  and  procured  by  the  said 

(defendants)  as  and  claiming  to  be  copartners  as  aforesaid,  were  in  full  force  in 
all  of  said  corporations  aforesaid,  and  to  the  amounts  hereinbefore  set  forth,  con- 
tinuously from  the day  of ,  A.  D.  19 — ,  to  and  including  the day 

of ,  A.  D.  19 — ,  and  while  all  of  said  contracts  of  insurance  hereinbefore 

alleged  and  set  forth  were  in  full  force,  the  said  frame  building,  then  occupied 

and  used  by  them,  said ,  [defendants,]  as  and  claiming  to  be  copartners  as 

aforesaid,  as  a  tannery,  situate  at  the ,  in  the  said  county  (or  city  and 

county)  of ,  state  of  California,  and  hereinbefore  mentioned  and  set  forth, 

with  its contents,  consisting  of  said  stock  of  hides,  skins,  and  leather,  manu- 
factured and  unmanufactured,  and  their  machinery,  tools,  and  implements,  were 
destroyed  by  fire.  That  at  the  time  of  the  destruction  by  fire  of  said  property 
hereinbefore  mentioned,  which  was  insured  as  aforesaid,  the  aggregate  value  of  the 
said  property  hereinbefore  mentioned  contained  in  said  building  hereinbefore 
mentioned  and  insured  as  aforesaid,  did  not  exceed  the  sum  of dollars,  law- 
ful money  of  the  United  States,  as  they,  the  said ,   [defendants,]   as  and 

claiming  to  be  copartners  as  aforesaid,  then  and  there  well  knew.    That  the  said 

,  [defendants,]  as  and  claiming  to  be  copartners  as  aforesaid,  then  and  there 

well  knowing  that  the  said  property  destroyed  by  fire  as  aforesaid,  and  insured 
as  aforesaid,  in  the  several  insurance  corporations  as  aforesaid,  to  the  aggregate 

value  of dollars,  lawful  money  of  the  United  States,  did  not  exceed  in  value 

the  sum  of dollars,  lawful  money  of  the  United  States,  and  devising  and 

intending  to  cheat  and  defraud  the  said (insurance  company)  out  of  the 

sum  of  money  exceeding  its  just  and  legal  pro  rata  of  liability  upon  said  lovss  by 

fire,  did,  on  the day  of ,  A.  D.  19 — ,  at  the  county  (or  city  and  county) 

of ,  state  of  California,  wilfully,  unlawfully,  falsely,  feloniously,  and  fraudu- 
lently, and  knowing  the  just  and  legal  pro  rata  of  liability  of  said (insur- 
ance company)  did  not  exceed  the  sum  of dollars,  in  lawful  money  of  the 

United  States,  present  and  cause  to  be  presented  to  the  said (insurance  com- 
pany) a  false  and  fraudulent  claim  of  loss  by  fire  as  aforesaid,  in  the  sura  and  to 

1057 


FORMS. 

the  amount  of dollars,  in  lawful  money  of  the  United  States,  as  a  just,  law- 
ful, and  legal  claim  of  insurance  against  said (insurance  company)  for  the 

payment  of  loss  caused  and  sustained  by  said ,  defendants,)  as  and  claiming 

to  be  copartners,  as  aforesaid,  by  said  fire,  on  said day  of ,  A.  D.  19 — , 

to  the  said  stock  of  hides,  skins,  and  leather,  manufactured  and  unmanufactured, 
and  to  their  machinery,  tools,  and  implements  contained  in  said  frame  building, 

occupied  and  used  by  them,  the  said ,  [defandants,]  as  and  claiming  to  be 

copartners  aforesaid,  as  a  tannery,  situated  at ,  in  said  county  (or  city  and 

county)  of ,  state  of  California,  upon  said  contract  of  insurance,  made  by 

and  between  said [defendants]  as  and  claiming  to  be  copartners  as  afore- 
said, and  said (insurance  company)  as  aforesaid,  for  the  payment  of  the 

sum  of dollars,  lawful  money  of  the  United  States,  upon  loss  sustained  and 

caused  by  said  .fire  on  said day  of ,  A.  D.  19 — ,  to  said [defen- 
dants] ,  as  and  claiming  to  be  copartners  as  aforesaid,  to  said  stock  of  hides,  skins, 
and  leather,  manufactured  and  unmanufactured,  and  to  the  tools,  machinery,  and 
implements  contained  in  the  frame  building,  occupied  by  the  said [defen- 
dants], as  and  claiming  to  be  copartners  as  aforesaid,  as  a  tannery,  situate  as 
aforesaid,  with  the  wilful,  unlawful,  felonious,  false,  and  fraudulent  intent  then, 
there  and  thereby  to  injure,  prejudice,  and  defraud  said ,  (insurance  com- 
pany,) aforesaid,  as  insurers  of  said  property, 
(Contrary,  etc.,  as  in  Form  No.  1.). 

4.  Selling  goods  with  intent  to  defraud  creditors — §  151. 

Form  No.  142. 

[Follow  Form  No.  1  to  the  t,  and  add:]  ^then  and  there  was  a  merchant 

engaged  in  carrying  on  a  business  at  number street,  in  said  county  (or  city 

and  county)  of ;  and  the  said ,  (defendant,)  then  and  there  unlawfully 

and  fraudulently  devising  and  intending  to  defraud ,  [insert  names  of  credi- 
tors,] being  then  and  there  the  creditors  of  him,  the  said ,  (defendant,)  in 

large  amounts,  to  wit,  to  said ,  (creditors,)  in  the  sum  of ,  (to  each,) 

all  values  herein  being  in  lawful  money  of  the  United  States,  of  their  respective 

just  debts,  so  as  aforesaid  due  from  said (defendant)  to  them,  the  aforesaid 

above-mentioned  creditors,  did  then  and  there  wilfully,  unlawfully,  and  corruptly 
sell,  secrete,  assign,  convey,  conceal,  and  dispose  of  the  property,  goods,  wares, 
merchandise,  and  moneys  of  them,  the  aforesaid  above-mentioned  creditors,  of 

great  value,  to  wit,  of  the  aggregate  value  of dollars,  lawful  money  of  the 

United  States,  the  character,  quality,  quantity,  description,  and  denomination  of 
which  said  goods,  property,  wares,  merchandise,  and  money  are  to  the  district 
attorney  unknown,  with  intent  to  hinder,  delay,  and  defraud  the  aforesaid  above- 
mentioned  creditors,  so  being  creditors  of  the  said  ,  (defendant,)  of  their 

just  riglits,  claims,  and  demands,  and  to  prevent  the  said  property,  goods,  wares, 
merchandise,  and  moneys  being  made  liable  for  the  payment  of  the  debts  of  the 
said (defendant). 

(Contrary,  etc.,  as  in  Form  No.  1.) 
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FRAUD  IN  KEEPma  AOOOXTNTS  IN  CORPORATE  BOOKS--§  563. 

1.  Making  false  entries. 
Fonn  No.  143. 

[Follow  Form  No.  1  to  the  t,  and  add:] wss  a  director,  office  manager,  and 

servant  of  the  bank  of ,  a  corporation  then  and  there  formed,  organized, 

existing,  and  doing  business  in  the  county  (or  city  and  county)  of ,  state 

aforesaid,  and  pursuant  to  the  laws  of  the  state  aforesaid,  and,  as  such  director, 
office  manager,  and  servant,  there  then  and  there  came  and  was  under  his  control 
and  possession  a  certain  record  known  as  a  ''note-register,'^  which  said  record 
was  then  and  there  the  property  of  and  kept  by  the  said  corporation ;  and  the 
said  defendant,  while  said  record  was  in  his  possession  and  under  his  control,  by 
virtue  of  his  trust  as  such  director,  office  manager,  and  servant  then  and  there, 
to  wit,  on  the day  of ^  A.  D.  19 — ,  with  intent  in  him,  the  said  defen- 
dant, to  defraud  the  said  corporation  in  the  sum  of dollars,  did  wilfully, 

unlawfully,  and  feloniotisly  make  in  said  record  the  following  false  entries,  to 
wit :  [here  insert.] 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  144. 

[Follow  Form  No.  1  to  the  *,  and  add:]  That  on  the day  of ,  A.  D. 

19 — ,  at  said  county  (or  city  and  county)  of ,  state  of  California,  and  for 

more  than  one  year  immediately  prior  thereto,  the was  a  banking  corpora- 
tion existing  and  doing  business  under  the  laws  of  the  state  of  California,  in  the 

county  (or  city  and  county)  of ;  that  on  said day  of ,  A.  D.  19 — , 

and  for  more  than  one  year  immediately  prior  thereto,  the  said  defendant  was  a 

director  and  officer,  to  wit,  cashier,  of  the  said ,  a  banking  corporation  as 

aforesaid ;  that  on  said day  of ,  A.  D.  19 — ,  in  said  county  (or  city  and 

county)  of ,  state  of  California,  he,  the  said  defendant,  cashier  of  said  bank, 

a  banking  corporation,  as  aforesaid,  did  then  and  there  wilfully,  unlawfully,  and 
feloniously,  with  intent  to  defraud  the  said ,  a  banking  corporation  as  afore- 
said, falsify  and  make  false  entries  in  the  books  of  said ,  a  banking  corpora- 
tion as  aforesaid,  to  wit,  by  then  and  there  writing  and  inserting  in  the  books  of 

said ,  a  banking  corporation  as  aforesaid,  the  following  words  and  figures, 

to  wit:  [here  insert ,]  thereby  meaning  that  the  various  figures  quoted  above, 
representing  lawful  money  of  the  United  States,  then  and  there  representing, 
and  by  said  defendant,  cashier  as  aforesaid,  intended  to  represent,  that  the  said 

money  of  the  United  States  had  been  paid  into  said ,  a  banking  corporation 

as  aforesaid,  by  one ,  as  a  deposit  to  be  placed  to  his  credit,  and  was  then  and 

there    actually  on  hand,  and  in  the  custody  of  said ,  a  banking  corporation 

as  aforesaid,  and  an  asset  of  said  ,  a  banking  corporation  as  aforesaid, 

whereas  in  truth  and  in  fact  the  said ,  on  said day  of ,  A.  D.  19—^, 

in  said  county  (or  city  and  county)  of ,  state  of  California,  did  not  then  and 

there  pay  into  said ,  a  banking  corporation  as  aforesaid,  the  sum  of dol- 
lars, lawful  money  of  the  United  States,  nor  any  sum  of  money,  nor  at  all,  as  a 
deposit  to  be  credited  to  his  account,  as  he,  the  said  defendant,  cashier  as  afore- 
said, then  and  there  well  knew ;  and  said  sum  of dollars,  lawful  money  of 
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the  United  States,  placed  to  the  credit  of  said on  the  books  of  said ,  a 

banking  corporation  as  aforesaid,  on  the  said day  of ,  A.  D.  19 — ,  was 

not  actually  on  hand,  nor  was  any  part  or  portion  of  said  sum  so  credited  in  the 

custody  of  said ,  a  banking  corporation  as  aforesaid,  as  he,  the  said , 

cashier  as  aforesaid,  then  and  there  well  knew. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Director's  omission  to  make  entries. 

Form  No.  145. 

[Follow  Form  No.  1  to  the  t,  and  add:] was  a  duly  elected,  qualified,  and 

acting  (director,  officer,  or  agent)   of  the  said  ,  a  corporation  duly 

organized,  incorporated,  and  then  and  there  existing  under  and  by  virtue  of  the 

laws  of  the  state  of  California ;  and  that  on  the  said day  of ,  A.  D.  19 — . 

while  he,  the  said ,  was  a  director  as  aforesaid  of  said  corporation,  one . 

in  said  county  {or  city  and  county)  of ,  state  aforesaid,  did  pay  to  the  said 

,  as  director  of  said  corporation,  and  the  said did  then  and  there  receive 

and  accept  from  the  said (payer),  in  his  capacity  as  director  of  said  corpora- 
tion, and  for  and  on  behalf  of  said  corporation,  the  sum  of dollars,  lawful 

money  of  the  United  States,  of  the  value  of dollars,  in  lawful  money  of  the 

United  States,  being  then  and  there  the  property  of  said  corporation,  otherwise 

than  in  payment  of  a  just  demand ;  and  the  said ,  acting  in  his  said  capacity 

as  director  of  the  said  corporation,  and  having  then  and  there  received  the  said 

sum  of dollars,  lawful  money  as  aforesaid,  and  knowing  the  same  to  be  the 

money  and  property  of  the  said  corporation  aforesaid,  did  then  and  there  wil- 
fully, unlawfully,  knowingly,  and  feloniously,  with  intent  then  and  there  to 
defraud  said  corporation  and  the  stockholders  thereof,  omit  to  make,  and  to  cause 

or  direct  to  be  made,  the  entry  of  the  receipt  of  the  said  sum  of dollars, 

the  property  of  the  said  corporation  as  aforesaid,  in  any  of  the  books  of  account 
or  other  records  or  documents  kept  by  such  corporation,  which  said  entry  was 
then  and  there  a  material  entry  to  make,  and  was  never  entered  in  any  of  the 
books  of  account  kept  by  said  corporation. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

3.  Making  false  entries  in  corporate  books. 

Fomi  No.  146. 

[Follow  Form  No,  1  to  the  t,  and  add:]  was,  and  for  more  than  one  year 

immediately  prior  thereto  had  been,  a  director  and  officer,  to  wit, ,  (secre- 
tary or  president,)  of ;  that  on  the  said  day  of ,  A.  D.  19 — ,  said 

was,  and  for  more  than  one  year  immediately  prior  thereto  had  been,  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Cali- 
fornia, having  its  principal  office  in  the  county  (or  city  and  county)  of ,  and 

doing  business  as  a  bank ;  and  that  on  said day  of ,  A.  D.  19 — ,  at  said 

county  (or  city  and  county)  of ,  state  of  California,  the  said  defendant,  as 

director  and  officer,  to  wit, ,  of  the  said  corporation,  did  then  and  there,  with 

intent  to  defraud  the  said  corporation,  wilfully,  unlawfully,  and  feloniously  make 

and  concur  in  making  a  false  entry  in  the  books  of  account  of  the  said  corpora 
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tion,  as  follows,  to  wit:  by  then  and  there  entering  in  the  journal  of  the  said 

corporation  the  following  words  and  figures,  to  wit: ;  [here  insert;]  thereby 

meaning,  and  intended  by  the  said  defendant  to  mean,  that  on  or  about  said  day 

and  date  the  sum  of dollars,  lawful  money  of  the  United  States,  the  personal 

property  of  said  corporation,  had  on  or  about  said  day  and  date  been  invested 

in  stocks,  whereas  in  truth  and  in  fact  the  said  sum  of dollars  was  not  on  or 

before  said  day  and  date,  or  at  all,  so  invested,  as  he,  the  said ,  then  and  there 

well  knew,  and  whereas  in  truths  and  in  fact  the  said  corporation  did  not  own  or 

possess  the  said  sum  of doUars,  and  could  not  and  did  not  so  invest  said 

money,  as  he,  the  said ,  then  and  there  well  knew,  whereby  he,  the  said , 

as  said  director  and  officer,  to  wit, ,  as  aforesaid,  did  make  and  concur  in 

making  the  said  false  entry  in  the  manner  and  form  aforesaid. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

FTJOITIVES  FROM  JUSTICE. 
1.  Nature  of  offense  charged  according  to  code— §  1648. 

Form  No.  147. 
(Title  as  in  Form  No.  16.) 

That  the  said has  been  charged  in  said  foreign  state,  to  wit,  the  said  state 

of f  with  the  commission  of  the  said  crime  in  the  manner  following,  to  wit : 

That  on  the day  of ,  A.  D.  19 — ,  before ,  duly  elected,  appointed, 

qualified,  and  acting  and  sitting  at ,  in  said  county  of ,  in  state  of , 

a  complaint  on  oath  was  duly  filed,  charging  the  said with  felony,  to  wit, 

,  [insert  crime  charged].    And  that  at  the  said  time  and  place  said 

duly  issued  a  warrant  in  proper  form  for  the  arrest  of  the  said ,  commanding 

the  sheriff  of  said county,  state  of y  or  any  of  his  deputies,  to  arrest  the 

said and  bring  him  forthwith  before  the  said ,  and  the  said  warrant 

was  immediately  placed  in  the  hands  of ,  sheriff  of  said county,  state 

of ,  aforesaid;  that  the  said ,  since  the  commission  of  said  crime,  fled 

from  said  state  of ,  and  is  now  a  fugitive  from  the  justice  of  the  said  state 

of y  and  has  been  and  is  found  within  this  aforesaid  state  of  California. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Application  for  warrant. 
Form  No.  148. 

(Title  as  in  Form  No.  16.) 

United  States  of  America,  J 

Northern  District  of  California,  f 

In  the  Matter  of  the  Application  for  the  Extradition  of ,  under  and  by  virtue 

of  the  treaty  between  the  United  States  of  America  and  the  United  Kingdom 
of  Great  Britain  and  Ireland,  supplementary  to  the  tenth  article  of  the  treaty 
concluded  between  the  said  high  contracting  parties,  on  the  ninth  day  of 
August,  1842,  and  concluded  July  12,  1889,  and  proclaimed  March  25,  1890. 

To  the  Honorable ,  Judge  of  the  Superior  Court  of  the  State  of  California, 

in  and  for  the  County  (or  City  and  County)  of ,  therein,  a  Court  of 

General  Jurisdiction  of  said  State. 

A,  being  duly  sworn,  doth  depose  and  say :  That  he  is  the  superintendent  of 
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provincial  police  of  the  province  of  British  Columbia,  Dominion  of  Catiada,  duly 
appointed,  qualified,  and  acting  as  such,*  and  heretofore  instructed  and  authorized 
and  empowered  by  the  attorney-general  and  other  properly  constituted  author- 
ities of  said  province  to  act  a^  the  agent  of  the  government  of  said  dominion,  in 

the  matter  aforesaid,  and  to  prosecute  extradition  proceedings  against  , 

hereinafter  mentioned,  for  the  offense  hereinafter  set  forth. 

That  heretofore,  to  wit,  on  the day  of ,  A.  D.  19 — ,  at ,  in  the 

county  of ,  within  the  territory  and  jurisdiction  of  the  government  of  the 

United  Kingdom  of  Great  Britain  and  Ireland,  and  out  of  the  jurisdiction  of  the 
said  United  States  of  America,  and  of  any  particular  state  thereof, (defen- 
dant) did  feloniously  and  unlawfully  break  and  enter  the  shop  of ,  there 

situated,  with  the  intent  to  commit  an  indictable  offense  therein,  to  wit,  to  steal 

goods  and  chattels  of  the  said ,  then  and  there  being  in  the  said  shop,  to  wit, 

among  other  things, ,  [describe  property,]  in  the  value  of ,  lawful  money 

of  the  Dominion  of  Canada,  and  of  the  value  of -,  in  lawful  money  of  the 

United  States  of  America,  and  other  additional  property,  consisting  of  , 

[describe,]  of  the  value  of ,  in  lawfid  money  of  the  Dominion  of  Canada, 

and  of  the  value  of ,  in  lawful  money  of  the  United  States  of  America. 

That  the  sources  of  this  complainant's  information  and  the  grounds  of  his 
belief  are  certain  ofiScial  telegrams  received  by  him  as  superintendent  of  provin- 
cial police  from ,  and  admissions  made  by  said ,  (defendant,)  together 

with  the  said (defendant)  being  found  in  the  possession  of  a  quantity  of 

property,  stolen  from  the  aforementioned  shop  at  the  time  of  the  entry  herein- 
before mentioned. 

That  in  and  under  and  by  virtue  of  the  existing  treaty  between  the  United 
States  of  America  and  the  United  Kingdom  of  Great  Britain  and  Ireland,  it  is, 
among  other  things,  provided  that  the  high  contracting  powers  shall  respectively 
deliver  up  to  justice  persons  who  being  charged  with  certain  crimes  therein 
enumerated  (and  among  which  crimes  is  included  the  crime  of  shop-breaking 
committed  within  the  jurisdiction  of  the  requiring  party)  shall  seek  asylum  or 
be  found  within  the  territory  of  the  other,  on  mutual  requisition  made  by  them 
or  their  ministers,  officers,  or  authorities. 

That  the  said (defendant)  has  fled  from  the  justice  of  the  said  province 

of  British  Columbia,  and  has  taken  refuge  in  the  county  (or  city  and  county)  of 

,  state  of  California,  and  is  now  within  said  county  {or  city  and  county) 

of ,  state  of  California. 

That  the  said  defendant  has  been  charged  with  said  offense  by  complaint  under 
oath,  before  the  proper  authorities,  in  the  province  of  British  Columbia,  Domin- 
ion of  Canada,  and  warrant  for  the  arrest  has  been  made  by  the  proper  authori- 
ties of  the  Dominion  of  Canada,  on  the  government  of  the  United  States  of 

America,  for  the  apprehension,  arrest,  and  return  of  said to  the  province 

of  British  Columbia,  in  said  Dominion  of  Canada,  for  the  trial  of  said  charge. 

"Wherefore  this  complainant  respectfully  makes  requisition  for  and  prays  that  a 

warrant  may  issue  in  due  form  of  law  for  the  apprehension  of  said ,  to  the 

end  that  he  may  be  forthwith  brought  before  a  commissioner  or  judge,  in  such 

warrant  named,  and  that  evidence  of  the  criminality  of  the  said may  be 

heard  and  considered,  and  that  upon  such  hearing,  if  the  evidence  should  bo 
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deemed  gufScient  under  the  provisions  of  the  law,  and  the  treaty  of  convention 
aforesaid,  the  same  may  be  set  aside  to  the  proper  executive  authority,  that  a 

warranty  may  issue  for  the  delivery  up  of  said to  the  authorities  of  the  said 

province  of  British  Columbia,  Dominion  of  Canada,  in  accordance  with  the  pro* 
visions  of  the  treaty  aforesaid. 

S.  Warrant 
Form  Ko.  149. 

(Title  as  in  Form  No.  16.) 

The  United  States  of  America,        i 
Northern  District  of  California,  j 

To . 

In  the  name  of  the  President  of  the  United  States. 
Whereas,  complaint  has  been  made  upon  oath,  under  the  treaty  between  the 
United  States  and  her  Majesty  the  Queen  of  Qreat  Britain  and  Ireland,  con- 
cluded on  the  ninth  day  of  August,  1842,  and  the  treaty  provision  supplementary 
to  the  tenth  article  thereof,  concluded  July  12,  1889,  and  proclaimed  March  25, 

1890,  before  me, ,  a  judge  of  the  superior  court  of  the  state  of  California, 

in  and  for  the  county  {or  city  and  county)  of ,  state  of  California,  being  a 

court  of  general  jurisdiction  of  said  state,  by ,  superintendent  of  provincial 

police  of  the  province  of  British  Columbia,  Dominion  of  Canada,  and  agent  for 

said  Dominion  of  Canada,  to  prosecute  extradition  proceedings  against for 

the  crime  hereinafter  set  forth;  that  oue ,  (defendant,)  heretofore,  on  the 

day  of ,  A.  D.  19 — ,  at ,  in  the  county  of ^  province  of  British 

Columbia,  Dominion  of  Canada,  within  the  territory  and  jurisdiction  of  the  gov- 
ernment of  Great  Britain  and  Ireland,  and  out  of  the  jurisdiction  of  the  United 
States  of  America,  and  of  any  particular  state  thereof,  did  feloniously  and  unlaw- 
fully break  and  enter  the  shop  of ,  there  situated,  with  intent  to  commit  an 

indictable  offense  therein,  to  wit,  to  steal  the  goods  and  chattels  of  the  said i 

then  and  there  being  in  said  shop ;  that  the  said has  fled  from  the  justice  of 

the  said  province  of  British  Columbia,  and  is  now  within  the  county  (or  city  and 

county)  of ,  state  of  California,  within  the  territory  of  the  United  States,  and 

that  the  crime  of  shop-breaking,  of  which  said  has  so  as  aforesaid  been 

guilty,  is  one  enumerated  in  said  treaty,  which  if  committed  within  the  juris- 
diction of  the  requiring  party,  the  perpetrator  thereof  shall  be  delivered  up  for 
trial  by  the  other  party,  if  he  shall  seek  asylum  or  be  found  within  the  territory 

of  such  other  country ;  that  the  said has  been  chained  with  said  offense  by 

complaint  under  oath,  before  the  proper  authorities,  in  the  province  of  British 

Columbia,  Dominion  of  Canada,  and  warrants  for  the  arrest  of  said have 

been  issued  thereon,  and  a  request  has  been  made  by  the  proper  authorities  of 
the  Dominion  of  Canada  of  and  from  the  government  of  the  United  States  for 

the  apprehension,  arrest,  and  returning  of  said to  the  province  of  British 

Columbia,  in  said  Dominion  of  Canada : 

Now,  therefore,  we  command  you  to  take  and  arrest  the  said and  bring 

him  before  me,  the  judge  of  the  superior  court  aforesaid,  in  order  that  the  evi- 
dence of  the  criminality  of  him,  the  said ,  may  be  heard  and  considered,  and 
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if  deemed  sufficient  to  sustain  the  charge,  that  the  same  be  certified  to  the  proper 
executive  authority,  that  a  warrant  may  be  issued  for  the  surrender  of  the  said 
pursuant  to  said  treaty. 

Witness  my  hand  and  seal  of  the  said  court,  this r  day  of ^  A.  D.  19 — . 

,  Judge  of  the  Superior  Court  of  the  State  of  California,  in  and  for  the 


County  {or  City  and  County)  of 


GAMING^- §  330. 
1.  In  general 

Fomi  No.  160. 

[Follow  Form  No.  2  to  the  \,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully deal,  play,  carry  on,  open,  conduct,  and  cause  to  be  opened  and  conducted, 

a  certain  game  commonly  known  as  and  called  by  the  name  of ;  said  game 

being  then  and  there  played  for  money  and  other  representatives  of  value,  to 
complainant  unknown;  and  said  game  being  then  and  there  played  with,  first, 

(or,  with  certain  devices,  to  wit,  ,  and  other  things  to  complainant 

unknown) ;  secondly, ,  [state  facts;]  thirdly, ,  [facts,  etc.], 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Banking  game— §  330a. 
Form  No.  151.i 

[Follow  Form  No,  2  to  the  t,  amd  add:]  did  then  and  there  wilfully  and  unlaw- 
fully carry  on  and  conduct  a  certain  banking  game,  then  and  there  played  with 
a  certain  device,  commonly  known  as  and  called  a  **nickel-in-the-slot'*  machine, 
(or  with  cards  or  dice,  a^  the  case  m^y  be,)  then  and  there  played  for  money. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

1  Ex  parte  WlUiams,  7  Cal.  Unrep.  801,  87  Pac.  565. 

S.  Monte— Cal.  Act  April  27,  1857,  §  1 ;  Pen.  Code,  §  330. 

Form  No.  152. 

(Precedent  from  People  v.  Saviors,  14  Cal.  30.) 

[Commence  as  in  Form  No.  1,  and  add:]  George  Saviors  is  accused  by  the 
grand  jury  of  the  county  of  Placer,  and  state  of  California,  by  this  indictment, 
of  the  crime  of*  dealing  the  game  of  monte  for  money,  committed  as  follows :  the 

said  George  Saviers,  on  or  about  the day  of ,  19 — ,  and  before  the 

finding  and  presentation  of  this  indictment,  did,  at  the  county  of  Placer,  and 
state  of  California,  to  wit :  at  the  house  known  as  Tyne  's  Hall,  in  the  town  of 
Dutch  Flat,  in  the  county  and  state  aforesaid,  wilfully,  unlawfully,  and  feloni- 
ously, deal  the  game  of  monte,  then  and  there  played  for  money  contrary  [con- 
cluding as  in  Form  No.  1]. 
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4.  Tan— §330. 

Form  No.  153. 

(Precedent  from  People  v.  Ah  0\vn,  85  Cal.  581,  24  Pac.  780.)' 

[Follow  Form  No,  152  to  the  *,  and  addi\  playing  and  conducting  the  game  of 

tan  as  owner,  committed  as  follows :  The  said  Ah  Own,  on  the day  of f 

A.  D.  19 — ,  at  the  city  of  Sacramento,  in  the  said  state  of  California,  and  before 
the  filing  of  this  information,  did  then  and  there  wilfully,  unlawfully,  and  feloni- 
ously play,  carry  on,  open,  cause  to  be  opened,  and  conduct  as  owner  for  gain,  a 
certain  banking  game  known  as  and  by  the  name  of  ''tan,"  said  game  being  then 
and  there  played  with  certain  devices,  to  wit,  buttons,  checks,  the  Chinese  coin, 
and  other  money,  and  other  representatives  of  value,  contrary  [conclude  as  in 
Form  No.  1], 

6.  Visiting  gambling-hoiue. 
Form  No.  164. 
(Precedent  from  Ex  parte  Lane,  76  Cal.  587,  18  Pac.  677.) 

[Follow  Form  No,  2  to  the  •,  and  add:]  That  on  the day  of ,  19 — , 

in  the  said  city  and  county  of  San  Francisco,  one  Charles  Lane  of  said  city  and 
county  of  San  Francisco  then  and  there  did  unlawfully  and  wilfully  become  and 
was  a  visitor  to  a  certain  house  and  place  for  the  practice  of  gambling,  there 
situate  in  said  city,  and  county  of  San  Francisco,  to  wit,  at  14  Kearny  street^ 
thereby  violating  the  provisions  of  sections  1  and  33,  order  No.  1587,  of  the 
board  of  supervisors  of  the  said  city  and  county  of  San  Francisco,  as  amended 
by  order  No.  1955  of  said  board  j  contrary  to  the  form,  force,  and  effect  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  California.  And  this  complainant  upon  oath  accuses 
the  said  Charles  Lane  of  having  committed  said  crime;  and  this  complainant 
further  alleges  and  deposes  that  the  said  accused  was  then  and  there  arrested 
therefor  in  the  actual  commission  of  the  said  offense  contrary  [con,cluding  as  in 
Form  No.  1]. 

HOmOIDE— §§  187  et  86q« 
1.  IngeseraL 
Form  No.  155. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, feloniously,  and  with  malice  aforethought,  kill  and  murder  one ^  a 

human  being. 

(Contrary,  etc.,  as  in  Form  No.  1.)' 

2.  Not  specifying  means. 

Form  No.  166. 

(Precedent  from  Record  in  People  v.  Durrant,  116  Cal.  179, 

10  Am.  Or.  Sep.  499, 48  Pac.  75.) 
[Commence  as  in  Form  No.  33,  and  add:]  William  Henry  Theodore  Durrant 
is  accused  by  the  district  attorney  by  this  information  of  the  felony,  to  wit, 
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murder,  committed  as  follows:  The  said  William  Henry  Theodore  Durrant  on 

or  about  the day  of ,  A.  D.  nineteen  hundred  and ,  at  the  city  and 

county  of  San  Francisco,  state  of  California,  did  then  and  there  wilfully,  unlaw- 
fully, feloniously  and  of  his  malice  aforethought  kill  and  murder  one  Blanch 
Lamont,  otherwise  known  and  called  Blanch  Lemount,  a  human  being,  contrary 
to  the  form,  force  and  effect  of  the  statute  in  such  cases  made  and  provid^ni  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  California. 


District  Attorney  of  the  said  City  and 
County  of  San  Francisco. 

S.  By  cutting — ^With  instrument  unknown. 

Form  No.  157. 
(Precedent  from  People  v.  Steventon,  9  Cal.  273.) 

[Follow  Form  No.  1  to  the  *,  and  add:]   The  said  William  Leversage  and 

Samuel  Steventon,  on  the day  of ,  A.  D.  19 — ,  at  the  county  of  Amador 

and  state  of  California,  in  and  upon  one  Abraham  Hostetter,  feloniously,  wil- 
fully, and  of  their  malice  aforethought,  did  make  an  assault,  and  did  then  and 
there  feloniously,  wilfully,  and  of  their  malice  aforethought,  cut,  stab  and  wound 
him,  the  said  Abraham  Hostetter:  and  did  then  and  there  give  him,  the  said 
Abraham  Hostetter,  one  mortal  wound,  of  which  said  mortal  wound  the  said 

Abraham  Hostetter  afterwards,  on  the day  of ,  A.  D.  19 — ,  did  die. 

So  the  grand  jurors  aforesaid,  upon  their  oaths,  do  say  that  William  Leversage 

and  Samuel  Steventon,  on  the day  of ,  A.  D.  19 — ,  at  the  county  of 

Amador  and  state  of  California,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  kill  and  murder  the  said  Abraham  Hostetter,  contrary  [co'ticludiiig 
a^  in  Form  No.  1], 

Form  No.  168. 

(Precedent  from  People  v.  Cronin,  34  Cal.  192.) 

[Follow  Form  No,  1  to  the*,  and  add:]  The  said  Timothy  Cronin  is  accused 
by  the  grand  jury  of  the  county  of  Marin,  state  of  California,  by  this  indictment 
of  the  crime  of  murder,  committed  as  follows,  to  wit:*  The  said  Timothy  Cronin, 

QH  the day  of ,  A.  D.  nineteen  hundred  and ,  and  prior  to  the 

finding  of  this  indictment,  at  the  county  of  Marin,  state  of  California,  in  and 
upon  Julia  Cronin,  unlawfully,  feloniously,  and  of  his  malice  aforethought  did 
make  an  assault;  and  the  said  Timothy  Cronin,  with  some  means,  instruments 
and  weapons  to  the  jurors  unknown,  the  said  Julia  Cronin  in  and  upon  the  body 
and  the  left  side  of  the  head  of  the  said  Julia  Cronin,  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought  did  strike  and  beat ;  the  said  Timothy 
Cronin  giving  to  said  Julia  Cronin  then  and  there,  and  thereby,  to  wit :  with  the 
means,  instruments  and  weapons  aforesaid,  in  and  upon  the  body  and  left  side 
of  the  head  of  the  said  Julia  Cronin  divers  mortal  bruises,  of  which  said  mortal 
bruises  the  said  Julia  Cronin  then  and  there  died,  contrary  [conclude  as  in 
Form  No.  1], 
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4.  By  poison  sent  by  mail— §  27,  subd.  1.^ 

Fonn  No.  159. 

(Precedent  from  records  in  People  v.  Botkin,  132  Cal.  231. 

84  Am.  St.  Rep.  39,  64  Pac.  286,) 

[Follow  Form  No,  1  to  the  *,  and  add:]  The  said  Cordelia  Botkin,  on  or  about 

the day  of ,  A.  D.  nineteen  hundred  and ,  at  the  said  city  and 

county  of  San  Francisco,  state  of  California,  did  wilfully,  unlawfully,  feloniously 
and  of  her  malice  afoi'ethought  kill  and  murder  one  Mary  Elizabeth  Dunning, 
otherwise  known  as  Mrs.  John  P.  Dunning,  a  human  being,  in  this,  the  said 
Cordelia  Botkin  then  and  there  being  in  the  city  and  *county  of  San  Francisco, 
state  of  California,  did  then  and  there  wilfully,  unlawfully,  feloniously  and  of 
her  malice  aforethought  prepare  and  cause  to  be  prepared  certain  candies  then 
and  there  containing  poison  deadly  to  human  beings,  and  knowing  said  candies 
so  prepared  and  caused  to  be  prepared  to  contain  poison  deadly  to  human  beings, 
said  Cordelia  Botkin  did  wilfully,  unlawfully,  feloniously  and  of  her  malice 
aforethought,  with  the  intent  that  the  said  candies  poisoned  as  aforesaid,  should 
be  eaten  by  the  said  Mary  Elizabeth  Dunning,  otherwise  known  as  Mrs.  John  P. 
Dunning,  and  should  cause  the  death  of  the  said  Mary  Elizabeth  Dunning,  other- 
wise known  as  Mrs.  John  P.  Dunning,  did  on  or  about  the day  of  , 

A.  D.  19 — ^  cause  and  procure  said  candies  containing  poison  as  aforesaid,  to  be 
deposited  in  the  United  States  post-office,  at  said  city  and  county  of  San  Fran- 
cisco, state  of  California,  for  transportation  by  United  States  mail,  in  a  package 
then  and  there  addressed  to  Mrs.  John  P.  Dunning,  at  Dover,  in  the  state  of 
Delaware,  with  postage  fully  prepaid  ^creon,  and  which  said  package  so  prepared 
and  posted,  was  carried  by  mail  from  said  city  and  county  of  San  Francisco, 
st^te  of  California,  to  Dover  in  the  county  of  Kent,  state  of  Delaware,  and  was 
with  said  candies  therein,  containing  poison  as  aforesaid,  then  and  there  at 
Dover,  in  the  county  of  Kent,  state  of  Delaware,  delivered  in  due  course  of  mail 
to  said  Mary  Elizabeth  Dunning,  otherwise  known  as  Mrs.  John  P.  Dunning,  and 
said  candies,  so  containing  poison  and  forwarded  as  aforesaid,  by  said  Cordelia 
Botkin  with  the  unlawful,  felonious  and  malicious  intent  aforesaid,  were  eaten 
by  said  Mary  Elizabeth  Dunning,  otherwise  known  as  Mrs.  John  P.  Dunnint^, 
and  from  the  effects  of  the  poison  in  said  candies  contained,  and  theretofore  pre- 
pared and  caused  to  be  prepared  and  mailed  by  the  said  Cordelia  Botkin,  with 
the  wilful,  unlawful  and  felonious  intent,  and  with  her  malice  aforethought, 
to  kill  and  murder  the  said  Mary  Elizabeth  Dunning,  otherwise  known  as 
Mrs.  John  P.  Dunning,  she  the  said  Mary  Elizabeth  Dunning,  otherwise  known 

as  Mrs.  John  P.  Dunning,  thereafter,  to  wit,  on  the day  of ,  A.  D.  19 — , 

at  Dover,  in  the  county  of  Kent,  state  of  Delaware,  died,  contrary  [conclude  as  in 
Form  No.  1], 

3  A6  to  crime  committed  partly  within  and  partly  without  the  state,  see,  ante,  §  27, 
note  pars.  4;  5,'  S-10. 
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6.  By  shooting'— With  gun — ^Principal  and  aoceasorj. 

Form  No.  160. 
(Precedent  from  People  v.  Judd,  10  Cal.  313.) 

[Follow  Form  No.  1  to  the  *,  and  add:]  The  said  William  Judd,  Eli  Judd, 

and Walker,  on  the day  of ,  A.  D.  19 — ,  at  the  county  of  Del 

Norte,  and  state  aforesaid,  near  the  public  house  known  as  '*Elk  Camp,"  on  the 
trail  leading  from  the  town  of  Crescent  City  to  Sailor  Diggings,  did  unlawfully, 
feloniously,  and  with  malice  aforethought,  kill  and  murder  one  Max  Bothenheim, 
by  shooting  and  wounding  him,  the  said  Bothenheim,  through  the  body,  with  a 
leaden  bullet,  discharged  from  a  rifle-gun,  which  gun  was  then  and  there  in  the 
hands  of  the  said  William  Judd,  and  maliciously,  feloniously  and  wilfully  fired 
at  the  said  Max  Bothenheim  by  him,  the  said  William  Judd,  and  wounding  him, 
the  said  Max  Bothenheim,  as  aforesaid,  of  which  wound  he  then  and  there  died ; 

and  the  said  Eli  Judd  and Walker  were  then  and  there  present,  aiding. 

abetting,  and  assisting  the  said  William  Judd  in  the  perpetration  of  said  murder 
— all  of  which  was  done  in  violation  of  the  law  of  the  land,  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of  California. 

• ^yDistrict  Attorney  Del  Norte  Co. 

.  6.  By  shooting  with  revolver. 

Form  No.  161. 

(Precedent  from  People  v.  Davis,  8  Utah  414,  32  Pac.  670 ;  Davis  v.  Utah, 
151  U.  S.  263,  38  L.  Ed.  154, 14  Sup.  Ct.  Bep.  328.) 

[Follow  Form  No.  1  to  the  *,  and  add:}'  The  said  Enoch  Davis,  on  the 


day  of ,  19 — ,  at  the  county  of  Uintah,  in  said  state  of  Utah,  in  and  upon  one 

Louisa  Davis,  then  and  there  wilfully,  feloniously,  and  of  his  deliberately  pre- 
meditated malice  aforethought,  did  make  an  assault  with  a  certain  revolver,  by 
him,  the  said  Enoch  Davis,  then  and  there  had  and  held,  with  which  said  revolver 
he,  the  said  Enoch  Davis,  her,  the  said  Louisa  Davis,  upon  the  head  did  then 
and  there '  wilfully,  feloniously,  and  of  his  deliberately  premeditated  malice 
aforethought,  beat,  bruise,  and  wound,  thereby  then  and  there  inflicting  upon 
the  head  of  her,  the  said  Louisa  Davis,  one  mortal  wound,  of  which  the  said 
Louisa  Davis  then  and  there  instantly  died ;  and  so  the  grand  jury  aforesaid  do 
say  that,  in  manner  aforesaid,  he,  the  said  Enoch  Davis,  her,  the  said  Louisa 
Davis,  then  and  there  did  kill  and  murder,  contrary  [conclude  as  in  Form  No.  1] . 

7.  By  shooting  with  weapon  unknown. 

Form  No.  162. 
(Precedent  from  People  v.  Sanford,  43  Cal.  31.) 

[Venue  arid  Title  as  in  Form  No.  1.]  The  said  Cyrus  Sanford  is  accused  by 
the  grand  jury  of  the  county  of  Los  Angeles,  state  of  California,  by  this  indict- 
ment, found  this day  of -,  A.  D.  one  thousand  nine  hundred  and  — 

of  the  crime  of  murder,  committed  as  follows:  The  said  Cyrus  Sanford,  on  the 
day  of ,  A.  D.  nineteen  hundred  and ,  at  the  county  and  state 

1608 


>    _ 


FORMS. 

aforesaid,  did  feloniously,  wilfully,  maliciously,  and  of  his  malice  aforethought, 
shoot,  kill,  and  murder  one  Enoch  Barnes,  contrary  to  the  form,  force,  and  effect 
of  the  statute  in  such  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  California.    [Signattire  as  in  Form  No.  i.] 

HOUSE  OF  ILL-FAME. 

1.  Keeping— §  316. 

Form  No.  163. 

[Follow  Form  No.  2  to  iKe  t,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully keep  and  maintain  a  certain  house  of  ill-fame,  to  wit, ,  [here  describe 

localiiy,]  which  said  house  was  then  and  there  resorted  to  for  purposes  of  prosti- 
tution and  lewdness. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Besiding  in— §  315. 
Form  No.  164. 

« 

[Follow  Form  No,  2  to  the  t,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully reside  in  a  house  of  ill-fame,  tor  wit, ,  [here  describe  place,]  which^  said 

house  was  then  and  there  resorted  to  for  purposes  of  prostitution  and  lewdness. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

INCEST— §  285. 
Form  No.  165. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, knowingly,  feloniously,  and  incestuously  commit  adultery  with  one , 

who  was  then  and  there  the (daughter,  sister,  or  mother)  of  the  said ; 

the  said and  the  said then  and  there  being  persons  within  the  degrees  of 

consanguinity  within  which  marriages  are  declared  by  law  to  be  incestuous  and 
void. 

(Contrary,  etc.,  as  in  Form  No,  1.) 

Form  No.  166. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  wilfully,  unlawfully,  and  feloni- 
ously, upon  the  person  of  one ,  the  daughter  of  the  said ,  (defendant,) 

commit  fornication  and  have  sexual  intercourse  with  and  carnally  know  the 
said . 

.(Contrary,  etc.,  as  in  Form  No.  1.) 

INTOXICATING  LIQUOBS. 

Selling  to  common  drunkards  or  Indians — §  397. 

Form  No.  167. 

[Follow  Form  No.  1  to  the  t,  aTid  add:]  did  then  and  there  wilfully  and  unlaw- 
fully sell  and  furnish  to,  and  cause  to  be  sold  and  furnished  to ,  then  and 
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there  an  habitual  and  common  drunkard,  (or  to ,  then  and  there  an  Indian,) 

certain  intoxicating  liquors. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

JUDGBIENT— §§  1200, 1202. 

Form  Ko.  168. 

(Title  as  in  Form  No.  16.) 

The  district  attorney,  with  the  defendant  and  his  counsel,  ^  came  into 

court.    The  defendant  was  duly  informed  by  the  court  of  the  information  duly 

presented  and  flled  on  the day  of ,  19 — ,  by  the  district  attorney  of  the 

county  (or  city  and  county)  of ,  charging  said  defendant  with  the  crime  of 

felony,  to  wit, ;  of  his  arraignment,  and  plea  of  **Not  guilty  as  charged  in 

said  information*' ; ;  of  his  trial,  and  the  verdict  of  the  jury,  on  the day 

of ,  19 — ,  **  Guilty, ."  The  defendant  was  then  asked  if  he  had  any  legal 

cause  to  show  why  judgment  should  not  be  pronounced  against  him,  to  which 

defendant ;  and  no  sufficient  cause  being  shown  or  appearing  to  the  court, 

thereupon  the  court  renders  its  judgment:  That  whereas  the  said ,  having 

been  duly  convicted  in  this  court  of  the  crjme  of ,  it  is  therefore  ordered, 

adjudged,  and  decreed  that  the  said be  punished  by  imprisonment  in  the 

state  prison  of  the  state  of  California  at {or  elsewhere^  as  the  case  may  be), 

for  the  term  of .    The  defendant  was  then  remanded  to  the  custody  of  the 

sheriff  of  said  county  (or  city  and  county),  to  be  by  him  delivered  into  the 

custody  of  the  proper  officers  of  said  state  prison  at (or  proper  officer  of 

other  specified  place) . 

KIDNAPPINGk-§  207. 
Form  Ko.  169. 

\ Follow  Form  No,  1  to  the  t,  aiid  add:]  did  wilfully,  unlawfully,  and  forcibly, 
and  without  any  lawful  warrant  or  authority,  then  and  there  seize,  steal,  take, 

arrest,  kidnap,  and  carry  away  one ,  without  having  established  a  claim  or 

any  claim  against  him,  the  said ,  according  to  the  laws  of  the  United  States, 

or  according  to  the  laws  of  the  state  of  California,  with  intent  and  design  him, 

the  said ,  then  and  there  unlawfully,  wilfully,  feloniously,  and  forcibly,  and 

against  the  free  will  of  him,  the  said ,  and  without  his  consent,  to  convey, 

take,  transport,  remove,  and  carry  from  and  out  of  the  state  of  California. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  Ko.  170. 

[Fdllow  Form  No,  1  to  the  t,  atid  add:]  did  then  and  there  unlawfully,  wil- 
fully, feloniously,  and  forcibly,  and  without  any  lawful  warrant  or  authority, 

attempt  to  steal,  take,  arrest,  seize,  kidnap,  and  carry  away  one ,  in  the  said 

county  (or  city  and  county)   of ,  and  did  then  and  there  from  the  said 

county  (or  city  and  county)  of ,  aforesaid,  unlawfully,  wilfully,  feloniously, 

and  forcibly  attempt  to  carry  away  and  transport  the  said  into  another 

county,  to  wit,  the  county  of ,  state  aforesaid,  without  having  established 
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a  claim  to  the  said according  to  the  laws  of  the  United  States  or  of  the 

state  of  California. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

LAKCENY— §§  486,  487,  488. 
1.  In  general 
Form  Ko.  171. 

[Follow  Form  No,  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  steal,  take,  and  carry  away ,  [describe  property.]  of 

the  value  of ,  in  gold  coin  of  the  United  States,  the  personal  property  of 

one . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Articles  belonging  to  different  persons — §§  484  et  seq. 

Form  No.  172. 

(Precedent  from  People  v.  Ah  Ki,  20  Cal.  178.) 
[Venue  and  Title  as  in  Form  No.  1,  and  add:]  Ah  Ki  (Chinaman)*  is  accused 
by  the  grand  jury  of  Nevada  courity,  by  this  indictment,  of  the  crime  of  grand 

larceny,  committed  as  follows :  The  said  Ah  Ki,  on,  to  wit,  the day  of , 

A.  D.  19 — ,  at  the  township  of  [state  narty^  of] ,  in  the  county  of  Yuba,  in  the  state 
of  California,  and  within  five  hundred  yards  of  the  line  of  the  county  of  Nevada, 
feloniously  did  steal,  take,  and  carry  away,  one  silver  watch  of  the  value  of 
thirty  dollars,  twenty-five  pieces  of  money  of  the  denomination  of  twenty  dollars, 
in  gold  coin  of  the  United  States  of  America,  in  all  of  the  value  of  five  hundred 
and  fifty  dollars,  of  the  goods,  chattels,  and  property  of  James  Nelson,  John 
Nelson,  and  C.  McDonald,  contrary  [conti7iuing  and  concluding  as  in  Form 
No.  1]. 

3.  Of  domestic  animals — §  487. 

Form  Ko.  173. 

[Follow  Form  No.  1  to  the  *,  and  add:]  The  said  John  Doe,  on  the day  of 

-,  A.  D.  19 — ,  at  the  said  city  and  county  of  San  Francisco,  two  horses  of  the 


following  description,  to  wit  :•  one  brown  mare,  branded  with  a  small  mule-shoe 
on  the  left  shoulder,  one  black  mare,  branded  with  letters  **S.  T.  B/'  on  the 
right  shoulder,  then  and  there  being  found,  feloniously  did  steal,  take  and  drive 
away,  contrary  to  [continuing  and  concluding  as  in  Form  No.  1], 

4.  Of  gas— §  498. 

Form  Ko.  174. 

[Follow  Form  No.  1  to  the  •,  flwid  add:]  The  said  John  Doe,  on  the day  of 

-,  A.  D.  19 — ,  in  said  city  and  county  of  San  Francisco,  with  intent  to  injure 


and  defraud  the  People's  Gas  Light  Company,  a  corporation  duly  organized 
under  the  laws  of  the  state  of  California  and  existing  therein,  without  the  knowl- 
edge of  the  owner,  and  with  the  intent  to  evade  payment  for  the  gas  taken 
thereby,  and  to  prevent  said  gas  from  passing  through  the  meter  provided  by 
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said  corporation  for  the  measuring  and  registering  of  the  quantity  of  gas  con- 
sumed, connected  and  caused  to  be  connected  with  certain  mains  and  service 
pipes,  of  the  said  People's  Gas  Light  Company,  used  for  conducting  and  supply- 
ing illuminating  gas,  a  certain  pipe,  in  such  manner  as  to  supply  and  by  said 
pipe  so  connected  as  aforesaid  did  supply,  from  said  main  or  service  pipe  of 
said  corporation,  illuminating  gas  to  a  certain  burner  and  orifice  at  which  illumi- 
nating gas  was  consumed,  the  property  of  the  said  John  Doe,  and  did  thereby 
consume  illuminating  gas,  the  property  of  said  corporation,  without  permitting 
said  gas  to  pass  through  the  meter  provided  by  said  corporation  for  the  measur- 
ing and  registeriog  of  the  quantity  of  gas  consumed,  and  did  thereby  evade  pay- 
ment for  said  gas  so  consumed,  contrary  to  [continui'ng  and  concluding  as  in 
FonnNo.  1], 

6.  Of  money— §§  487,  967. 

Form  No.  175. 

(Precedent  from  People  v.  Green,  15  Cal.  513.) 

[Follow  Form  No.  1  to  the  *,  a/nd  add:]  That  said  Charles  Green,  on  the 

day  of >  19 — ,  at  the  county  of  Tuolumne,  wilfully  and  feloniously  did  steal, 

take,  and  carry  away,  of  the  personal  property  of  one  Smith  Whiting,  then  and 
there  being,  fifteen  twenty-dollar  pieces,  and  twenty-five  ten-dollar  pieces,  and 
ten  five-dollar  pieces,  of  the  gold  coin  of  the  United  States  of  the  value  of  five 
hundred  and  fifty  dollars,  contrary  to  [continuing  and  concluding  as  in  Fom\ 
No.l]. 

6.  Of  mortgaged  chattels— §  638. 
Form  No.  176. 

[Follow  Form  No,  1  to  the  t,  and  add:]  being  then  and  there  the  mortgager 
of  certain  personal  property,  to  wit,  all  the  upholstering  and  furniture  used,  and 

then  and  there  being,  in  that  certain  lodging-house  situate  at ,  in  said  county 

(or  city  and  county)  of ,  of  the  aggregate  value  of dollars,  in  gold  coin 

of  the  United  States,  and  all  of  which  said  upholstering  and  furniture  had  there- 
tofore been  mortgaged  by  said  defendant  to  one ,  by  and  in  a  mortgage 

thereof  dated  the day  of ,  A.  D.  19 — ,  to  secure  the  payment  of  the 

sum  of dollars,  in  lawful  money  of  the  United  States,  due  and  owing  by  the 

said  defendant,  mortgager,  to  the  said  mortgagee,  and  which  said  mortgage  was 
then  and  there  prepared  and  duly  recorded  in  all  respects  as  required  by  law,  and 
then  and  there  in  existence,  full  force,  operation,  and  effect,  did  then  and  there, 

at ,  in  said  county  (or  city  and  county),  on  said day  of ,  A.  D. 

19 — ,  wilfully,  unlawfully,  feloniously,  and  devising  and  intending  to  defraud 

one  ,  then  and  there  the  mortgagee  of  all  the  aforementioned  property, 

assign,  transfer,  and  sell  to  one all  of  said  mortgaged  property  aforesaid, 

without  informing  said  ,  then  and  there  the  mortgagee  of  said  property, 

under  the  mortgage  aforesaid,  of  the  said  sale  and  intended  sale  and  transfer  of 
said  property,  in  writing,  of  the  name  and  place  of  residence  of  the  party  to  whom 
the  said  sale  and  transfer  of  said  upholstering  and  furniture  aforesaid  was  made. 

(Contrary,  etc.,  as  in  Form  No.  1.) 
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Form  No.  177. 
(Precedent,  information  filed  in  People  v.  Iden,  24'  Cal.  App.  627, 142  Pac.  417.) 

[Venv^  arid  Title  as  in  Form  No.  33,  and  add:]  The  said  W.  A.  Iden  is  accused 
by  the  district  attorney  of  Tulare  county,  state  of  California,  by  this  information 

filed  this  3d  day  of  October,  A.  D.  one  thousand  nine  hundred  and ,  of  the 

-  crime  of  felony  committed  as  follows :  The  said  W.  A.  Iden  on  or  about  the  26th 

,  day  of  September,  A.  D.  one  thousand  nine  hundred  and ,  at  the  county  of 

'  Tulare,  state  of  California,  and  before  the  filing  of  this  information,  was  the 
mortgager  of  the  following  described  personal  property,  to  wit,  twenty-five  head 
*  of  dairy  cows,  twenty-one  of  which  said  cows  were  branded  *'I!'  on  the  left  hip, 
and  which  said  personal  property  was  then  and  there  located  on  that  certain  real 
property  situate  in  the  said  county  of  Tulare,  and  particularly  described  as  the 
northeast  quarter  of  section  7,  in  township  21  south  of  range  23  east,  Mt.  Diablo 
base  and  meridian,  and  known  as  the  Sherman  Banch,  southwest  of  the  city  of 
Tulare  in  said  county,  and  all  of  which  said  personal  property  had  been  thereto- 
fore mortgaged  by  said  W.  A.  Iden  and  Annie  R.  Iden,  his  wife,  to  one  E.  A. 
Stellar,  by  a  mortgage  dated  July  18, 19 — ,  tp  secure  the  payment  of  the  sum  of 
$3500,  gold  coin  of  the  United  States  by  said  W.  A.  Iden  and  Annie  R.  Iden,  to 
said  E.  A.  Stellar,  and  which  said  mortgage  had  been  on  August  16,  19 — ,  duly 
recorded  in  Volume  34  of  Chattel  Mortgages  at  page  4,  Tulare  County  Records, 
and  which  said  mortgage  was,  on  the  said  26th  day  of  September,  19 — ,  in  full 
force  and  elBEect,  and  said  W.  A.  Iden  did  on  said  26th  day  of  September,  19 — , 
after  mortgaging  said  personal  property  as  aforesaid,  and  before  the  filing  of  this 
information,  at  the  county  of  Tulare,  state  of  California,  wilfully,  unlawfully, 
feloniously,  and  with  intent  to  defraud  said  E.  A.  Stellar,  sell  and  transfer  all  of 
said  mortgaged  personal  property  to  M.  P.  Costa  and  Lucy  Seimas,  and  the  said 
W.  A.  Iden  did  not  then  or  there,  or  at  any  other  time,  or  at  all,  inform  said  M.  P. 
Costa  and  Lucy  Seimas,  or  either  of  them,  of  the  existence  of  said  prior  mortgage, 
and  the  said  W.  A.  Iden  did  not  then  or  there,  or  at  any  other  time  or  at  all, 
inform  said  E.  A.  Stellar,  mortgagee  as  aforesaid  of  said  personal  property,  in 
writing,  of  said  intended  sale  and  transfer  by  giving  the  name  and  place  of  resi- 
dence, or  either  of  them,  of  the  party  to  whom  said  sale  and  transfer  was  to  be 
made ;  and  at  the  time  of  said  sale,  said  personal  property,  to  wit,  said  cows,  were 
of  the  value  of  forty-seven  and  50-100  dollars  ($47.50)  per  head,  in  gold  coin  of 
the  United  States,  and  of  the  total  value  of  eleven  hundred  and  eighty-seven  and 
50-100  dollars  ($1187.50)  in  gold  coin  of  the  United  States,  contrary  to  the  form, 
force  and  effect  of  the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state  of  California. 

Frank  Lamberson, 
District  Attorney,  of  the  County  of  Tulare,  State  of  California. 

By  James  M.  Burke, 
Deputy  District  Attorney. 


X«78 


FOBMS. 

7.  Of  water— §  499. 

Fonn  Ko.  178. 

[Venue  and  Title  as  in  Form  No.  1.]  John  Doe  is  accused  by  the  grand  jury 
of  the  said  city  and  county  of  San  Francisco,  by  this  indictment,  of  the  crime  of 
fraudulently  taking  water  from  main,  committed  as  follows :  The  said  John  Doe, 

on  the day ,  A.  D.  19 — ,  in  the  said  city  and  county  of  San  Francisco. 

with  intent  to  injure  and  defraud  the  Spring  Valley  Waterworks,  a  corporation 
duly  organized  under  the  laws  of  the  state  of  California  and  existing  therein, 
without  the  knowledge  of  the  owners,  and  with  intent  to  evade  paynient  for  the 
water  taken  thereby,  made  connections  with  an  instrument  and  maintained  the 
same,  with  certain  mains  and  service  pipes  of  the  said  Spring  Valley  Waterworks 
for  the  purpose  of  taking  water  therefrom  for  the  supply  of  certain  tanks  and 
waterworks  kept  and  maintained  by  said  John  Doe,  contrary  to  [continuing  and 
concluding  as  in  Form  No,  1], 

8.  Beceiving  stolen  property— §§  496,  497. 
Form  No.  179.    See  also  Form  Ko.  239. 

(Precedent  from  People  v.  Avila,  43  Cal.  197.) 

[Follow  Form  No.  173  to  the  *,  and  add:]  one  bob-tailed  Texas  red  steer,  with 
a  dewlap,  and  of  the  value  of  forty  dollars,  and  also  one  black  steer,  of  the  value 
of  forty  dollars ;  and  all  of  said  property  being  of  the  value  of  eighty  dollars,  and 
which  said  personal  property  was  then  and  there  the  personal  property  of  another, 
to  wit :  the  personal  property  of  S.  S.  Funk,  E.  H.  Brooks,  and  L.  Brooks,  and 
v\  hich  said  personal  property  had  been  previously  stolen  by  some  person  or  per- 
sons to  the  grand  jurors  unknown,  from  the  said  S.  S.  Funk,  E.  H.  Brooks,  and 
L.  Brooks;  and  the  said  Hosea  Avila,  alias  Portuguese  Joe,  and  Cataline  Mas- 
.salina,  knowing  the  same  to  have  been  previously  stolen  and  to  so  have  been 
obtained,  did  then  and  there  wilfully  and  feloniously,  for  their  own  gain,  receive 
said  stolen  property,  knowing  that  the  same  was  stolen  property,  and  knowing 
that  it  had  been  previously  stolen,  and  had  been  so  obtained  by  the  person  or 
persons  (whose  names  are  unknown  to  the  grand  jury)  from  whom  they  received 
it,  contrary  to  [continuing  and  concluding  as  in  Form  No.  1], 

PETTY  LARCENT— §§  484,  488. 
1.  In  general 
Form  No.  180. 

[Follow  Form  No.  2  to  the  t,  and>  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  steal,  take,  and  carry  away ,  [describe  property,]  of  the 

value  of dollars,  in  gold  coin  of  the  United  States  of  America,  and  of  the 

personal  property  of  one . 

(Contrary,  etc.,  as  in  Form  No.  1.) 
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2.  From  the  person. 
Form  Ko.  181. 

[Follow  Form  No,  1  to  the  t,  a7id  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  steal,  take,  and  carry  away  from  the  person  of  one , 

(prosecutor,)  [describe  property,]  of  the  value  of ,  in  gold  coin  of  the 

United  States,  and  of  the  personal  property  of . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

3.  Bank  book— §§  487,  488. 

Form  Kg.  182. 

[Follow  Form  No.  1  to  the  t,  a/nd  add:]  did  then  and  there  feloniously  steal, 

take,  and  carry  away  one  bank  book,  issued  by ,  (bank,)  a  corporation,  to 

one ,  containing  a  deposit  with  the  said  corporation,  in  the  sum  of dol- 
lars, of  the  value  of ,  in  gold  coin  of  the  United  States,  and  of  the  personal 

property  of  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

4.  In  foreign  county — §  786. 

Form  Kg.  183. 
[Follow  Form  No.  1  to  the  *,  amd  add:]  At  the  county  of ,  state  of ^ 


did  then  and  there  feloniously  take  and  carry  away ,  [designate  property,]  of 

the  value  of dollars,  in  gold  coin  of  the  United  States,  and  of  the  personal 

property  of  one .    And  the  said did  thereafter,  to  wit,  on  the day 

of ,  A.  D.  19 — ,  bring,  carry,  and  remove  the  said  personal  property  intx)  the 

county  {or  ci^  and  county)  of ,  in  said  state. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

6.  Second  offense — §  667. 
FGim  Kg.  184. 

[Follow  Form  No.  33  to  the  *,  and  add:]  did  then  and  there  feloniously  steal, 

take,  and  carry  away ,  [designate  property,]  of  the  value  of dollars,  in 

gold  coin  of  the  United  States,  the  personal  property  of  one .  And  the  dis- 
trict attorney  doth  further  charge  that  the  said ,  before  the  commission  of 

the  offense  charged  in  this  information,  was,  in  the court  of  the  county  (or 

city  and  county)  of ,  state  of  California,  convicted  of  a  petty  larceny,  and  the 

judgment  of  said  court  against  said  defendant  on  said  conviction  was  pronounced 

and  rendered  on  the day  of ,  A.  D.  19 — ,  and  bears  said  last-mentioned 

date :  and  said  judgment  has  never  been  reversed,  annulled,  or  set  aside. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

LIBEL— §§  248,  964. 

Form  Ng.  185. 
[Follow  Form  No.  1  to  the  t,  and  add:]  contriving,  and  unlawfully,  wickedly, 
and  maliciously  intending,  to  injure,  vilify,  and  prejudice  one  ,  and  to 

1675 


FORMS. 

impeach  his  honesty  and  integrity  and  reputation,  and  thereby  to  expose  him,  the 

said ,  to  public  hatred  and  contempt,  unlawfully,  maliciously,  and  wickedly 

did  write  and  publish,  and  cause  to  be  written  and  published,  a  certain  false, 
scandalous,  and  malicious  libel  and  defamation,  in  printing,  of  and  concerning  the 

said ,  who  at  the  time  of  the  said  publication  was  a  resident  of  the  county 

{or  city  and  county)  of ,  state  aforesaid.    And  said  libelous  publication  was 

then  and  there  in  the (Italian,  or  as  the  fact  may  be)  language,  and  in  the 

words  and  figures  following,  to  wit: ,  [here  insert  libelous  matter,]  which, 

being  translated  into  the  English  language,  is  as  follows: ;  [here  insert  trans- 
lation ;]  he,  the  said ,  then  and  there  well  knowing  the  said  defamatory  matter 

to  be  false,  to  the  great  damage,  scandal,  and  disgrace  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Fonn  Ko.  186. 

[Follow  Form  No,  1  to  the  t,  and  add:]  he,  the  said ,  (defendant,)  being 

then  and  there  one  of  the  editors,  proprietors,  and  publishers  of  a  certain  news- 
paper called  and  styled ,  (name,)  and  having  its  publication-office  in  the  said 

county  {or  city  and  county)  of ,  state  of  California,  and  which  said  news- 
paper was  then  and  there  published  in  said  county  {or  city  and  county),  did  then 
and  there  wilfully,  and  with  a  malicious  intent  to  injure  one ,  print  and  pub- 
lish of  and  concerning  him,  the  said ,  a  certain  malicious  and  defamatory 

libel  in  the (Portuguese,  or  as  the  fact  may  be)  language,  tending  to  impeach 

the  honesty,  integrity,  virtue,  and  reputation  of  him,  the  said ,  and  thereby 

to  expose  him,  the  said ,  to  public  hatred  and  ridicule,  in  the  said  newspaper 

,  (name,)  as  aforesaid,  in  words,  and  in  the (Portuguese,  or  as  the  fact 

may  be)  language,  as  follows,  to  wit, ,  [insert  libelous  m^atte^j]  which  said 

malicious  and  defamatory  words  in  the (Portuguese,  or  as  the  fact  may  be) 

language  first  above  mentioned  and  set  forth,  being  translated  into  the  English 
language,  were  and  are  of  the  same  significance  and  meaning  as  these  English 

words  following,  that  is  to  say, ,  [insert  translation,]  he,  the  said  defendant, 

then  and  there  well  knowing  that  the  said  defamatory  matter  would  expose  him, 

the  said ,  to  public  hatred,  contempt,  and  ridicule,  and  would  impeach  the 

honesty,  integrity,  virtue,  and  reputation  of  him,  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  Kg.  187. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  and  with 

malicious  intent  to  injure  one ,  write,  print,  and  publish,  and  cause  to  be 

written,  printed,  and  published,  of  and  concerning  him,  the  said ,  a  certain 

malicious  and  defamatory  libel  in  language  tending  to  impeach  the  honesty, 

integrity,  and  reputation  of  him,  the  said ,  and  thereby  to  expose  him,  the 

said ,  to  public  hatred,  ridicule,  and  contempt,  and  the  said ,  at  the  time 

of  the  said  malicious  and  defamatory  publication,  was  a  resident  of  the  county 

{or  city  and  county)  of ,  state  of  California,  and  said  libelous  publication 

was  then  and  there  in  the  words  and  figures  following,  to  wit, ,  [insert  libel- 
ous matter,]  he,  the  said ,  well  knowing  that  the  said  defamatory  matter 
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"would  expose  him,  the  said ,  to  public  hatred,  contempt,  and  ridicule  and 

^ould  impeach  the  honesty,  integrity,  virtue,  and  reputation  of  him,  the  said 

(Contrary,  etc.,  as  in  Form  No.  11) 

LOTTEBY— §  319. 

1.  Maintaining. 
Form  Kg.  188. 

[Follow  Form  No,  2  to  the  t,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully contrive,  propose,  set  up,  conduct,  and  draw  a  certain  lottery,  the  time  and 
place  of  which  to  affiant  (or  to  the  grand  jury)  is  unknown,  said  lottery  being 
then  and  there  a  scheme  for  the  disposal  (or  distribution)  of  certain  valuable 
property  and  money,  the  true  value  of  which  is  to  affiant  {or  to  the  grand  jury) 
unknown,  by  chance,  among  certain  persons,  who  then  and  there  paid  (or  prom- 
ised to  pay)  a  certain  valuable  consideration,  to  wit, ,  for  said  chance  to  said 

defendants,  for  the  chance  of  obtaining  said  property  and  money  (or  a.  portion  of 
it,  or  a  share  thereof,  or  a  certain  interest  in  such  property,)  upon  a  certain  agree- 
ment, and  understanding  (or  expectation)  then  and  there  made  (or  existing) 
between  said  defendants  and  said  persons,  that  said  property  and  money  would 
be  disposed  of  (or  distributed)  by  lot  and  chance. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Sale  of  lottery  tickets— §  321. 

Form  Ko.  189. 

[Follow  Form  No,  2  to  the  t,  amd  add:]  did  then  and  there  wilfully  and  unlaw- 
fully sell,  give,  furnish,  and  transfer  to  one a  certain  paper  and  instrument 

purporting  and  understood  to  be  and  to  represent  a  ticket,  chance,  share,  and 
interest  in  and  depending  upon  the  event  of  a  lottery,  not  authorized  by  the  law 
of  the  state  of  California. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

MALICIOUS  MISCHIEF. 

1.  Administering  poison  to  animals — §  596. 
Form  Ko.  190.    See  Form  Ko.  194. 

[Follow  Form  No,  2  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, feloniously,  and  maliciously  administer  a  poison,  the  name  and  nature  of 
which  are  unknown  to  the  district  attorney,  (or  to  the  grand  jury,  as  case  may 

be,)  to  an  animal,  to  wit,  a  mare  named ,  (as,  Gracie  B,)  then  and  there  the 

property  of  another,  to  wit,  one . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Breaking  jail— §  606. 

Form  No.  191. 

[Follow  Form  No,  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, feloniously,  and  intentionally  cut,  break  down,  pull  down,  and  injure  and 
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destroy  a  certain  public  jail  and  place  of  confinement,  known  as  the  county  jail, 

situate ,  [describe  location,]  in  said  county  (or  city  and  county)  of , 

state  of  California. 

t Contrary,  etc.,  as  in  Form  No.  1.) 

3.  Breaking  and  injuring  property. 
Form  Kg.  192. 

[Follow  Form  No.  2  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  maliciously  break  and  injure  {or  destroy)  certain  property  described 

as  follows,  to  wit, ,  the  said being  then  and  there  the  property  of ^ 

and  to damage  in  the  sum  of dollars. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

4.  Digging  up  gas  or  water  mains — §624. 

rorm  No.  193. 

[Follow  Form  No,  1  io  the  *,  and  add:]  The  said  John  Doe,  on  the day  of 

-,  A.  D.  19- — ,  at  the  said  city  and  county  of  San  Francisco,  did  unlawfully  and 


wilfully  dig  up,  break  and  injure  the  pipe  and  main  for  conducting  gas,  then  and 
there  situated  beneath  the*  surface  of  Main  street  in  the  said  city  and  county  of 
San  Francisco,  and  then  and  there  used  by  the  San  Francisco  Gas  Company  as 
a  pipe  and  main  for  conducting  gas  to  the  patrons  of  said  company,  contrary  to 
the  form  [concluding  as  in  Form  No,  J]. 

6.  Exposing  poison  to  be  taken  by  animals — §  696. 
Form  No.  194.    See  Form  Na  190. 

[Follow  Form  No,  1  io  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, maliciously,  and  feloniously  expose  a  poisonous  substance  with  intent  that 
the  same  should  be  taken  or  swallowed  by  an  animal,  the  property  of  another,  to 
wit,  one ,  the  name  and  nature  of  which  substance  are  unknown  to  complain- 
ant. 

(Contrary,  etc.,  as  in  Form  No.  1.)  * 

6.  Injuring  or  destroying  shade  trees,  shrubbery,  statuary,  etc. — §  622. 

Form  No.  195. 

[Follow  Form  No  1  io  the  *,  and  add:]  The  said  John  Doe,  on  the day  of 

-,  19 — ,  at  the  said  city  and  county  of  San  Francisco,  did  unlawfully  and  wil- 


fully  injure,  disfigure  and  destroy  a  work  of  art,  to  wit,  a  marble  statue  of 
Bacchus,  which  said  work  of  art  was  situated  upon  the  private  grounds  of  one 
Samuel  Short,  in  said  city  and  county  of  San  Francisco,  by  then  and  there  unlaw- 
fully and  wilfully  \h^re  state  character  of  injuries],  he,  the  said  John  Doe,  not 
being  then  and  there  the  owner  thereof,  contrary  to  the  form  [conchtding  as  in 
Form  No,  1], 
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7.  Injury  to  railroad— §  597. 
Form  No.  196. 

[Follow  Form  No,  1  to  ths  t,  and  add:]  did  then  and  there  wilfully,  and  unlaw- 
fully, maliciously,  and  feloniously,  with  intent  to  injure  and  destroy  the  rails, 

roadbed,  and  track  of  the railroad,  a  corporation  then  and  there  existing 

under  and  by  virtue  of  the  laws  of  the  state  of  California  (ar  as  the  fact  may  he) , 
place  an  obstruction,  to  wit,  a  certain  instrument  and  device  then  and  there 
charged  and  loaded  with  and  containing  dynamite,  an  explosive  substance,  upon 

the  rails,  track,  and  roadbed  of  said railroad  company,  a  corporation  as 

aforesaid. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

• 

8.  UalicioTis  deposit  of  explosive — §  601. 

Foim  Kg.  197. 

[Follow  Form  No.  1  to  the  t,  and  add^  did  then  and  there  wilfully,  unlaw- 
fully, feloniously,  and  maliciously  deposit  and  place  a  high  explosive,  to  wit, 

,  [set  out  what,]  on  board  a  certain  steam-vessel  {or  elsewhere,  as  fact  may  he) 

known  and  designated  as  the ,  then  and  there  lying  at ,  situate  at  the 

foot  of street,  in  said  county  (or  city  and  county)  of ,  with  the  wilfull, 

unlawful,  felonious,  and  malicious  intent  then  and  there  to  injure  and  destroy 
said  steam-vessel  {or  other  structure,  as  fact  may  be). 

(Contrary,  etc.,  as  in  Form  No.  1.) 

9.  Maliciously  mutilating  and  defacing  public  book8  and  records — §§  113,  114. 

Foim  No.  198. 

[Follow  Form  No.  1  to  the  t^  amd  add:]  did  then  and  there  wilfully  and  unlaw- 
fully, maliciously  and  feloniously,  cut,  tear,  mutilate,  deface,  and  injure  a  certain 

book  and  work  of  literature,  to  wit,  volume ,  of  a  certain  set  of  books,  entitled 

,  by  removing  and  secreting  a  certain  part  thereof,  the  said  volume,  book, 

and  work  aforesaid  being  then  and  there  deposited  in  [state  office  or  person  in 

whme  hands  hook  was  placed] ,  the  property  of (if  a  corporation,  continue, 

' '  existing  under  the  laws  of  the  state  of  California,  and  known  as ^  afore- 
said''). 

(Contrary,  etc.,  as  in  Form  No.  1.) 

10.  Opening  sealed  letter— §  618, 

Form  No.  199. 

[Follow  Form  No.  1  to  the  *,  and  add:]  The  said  John  Doe,  on  the day  of 

-,  A.  D.  19 — ,  at  the  said  city  and  county  of  San  Francisco,  did  unlawfully 


and  wilfully  open  and  read  a  sealed  letter,  not  addressed  to  himself,  without  being 
authorized  so  to  do  either  by  Samuel  Short,  the  writer  of  such  letter,  or  by  Wil- 
liam West,  the  person  to  whom  such  letter  was  addressed,  contrary  to  the  form 
[concluding  as  in  Form  No.  1]. 
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11.  Opening  or  disclosing  telegraphic  message. 

a.     OPENING— §  621. 

Form  No.  200. 

[Follow  Form  No.  1  io  the  *,  and  add:]  The  said  John  Doe,  on  the day  of 

A.  D.  19 — ,  at  the  said  city  and  county  of  San  Francisco,  did  unlawfully 


and  wilfully  open  a  sealed  envelope,  enclosing  a  telegraphic  message  and 
addressed  to  one  Samuel  Short,  with  the  purpose  of  learning  the  contents  of  such 
message,  he,  the  said  John  Doe,  not  being  then  and  there  connected  with  any 
telegraph  office,  and  not  having  obtained  the  authority  or  consent  of  the  said 
Samuel  Short,  to  whom  the  said  envelope  was  directed,  so  to  do,  contrary  to 
the  form  [concluding  as  in  Form  No.  1], 

b,    DISCLOSING— 9  619. 
Form  No.  201. 

[Follow  Form  No.  1  to  the  •,  and  add:]  The  said  John  Doe,  on  the day 

of ,  A.  D.  19 — ,  at  the  said  city  and  county  of  San  Francisco,  did  unlawfully 

and  wilfully  disclose  the  contents  of  a  telegraphic  message  addressed  to  one 
Samuel  Short,  without  the  permission  of  said  Samuel  Short,  and  without  being 
directed  so  to  do  by  the  lawful  order  of  the  court,  contrary  to  the  form  [con- 
cluding as  in  Form  No.  1]. 

12.  Removing  earth,  soil  or  stone — §  602. 

Form  No.  202. 

[Follow  Form  No.  1  to  the  *,  and  add:]  The  said  John  Doe,  on  the day  of 

,  A.  D.  19 — ,  at  the  said  city  and  county  of  San  Francisco,  did  unlawfully  and 


wilfully,  dig,  take  and  carry  away  from  a  tract  of  land  in  the  said  city  and 
county  of  San  Francisco,  dedicated  and  laid  down  on  the  map  and  plan  of  said 
city  and  county  of  San  Francisco,  and  recognized  as  a  public  park  and  known 
as  ** Golden  Gate  Park,*'  without  the  license  of  the  proper  authority,  certain 
earth  and  soil,  to  wit,  two  cart-loads  of  earth  and  soil,  contrary  to  the  form 
[concluding  as  in  Form  No.  1]. 

MAYHEM— §  203. 

Form  No.  203. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  wilfully,  unlawfully,  feloniously, 

and  premeditatedly,  designedly,  and  maliciously,  deprive  one  ,  a  human 

being,  of  a  member  of  his  body,  and  did  disable  and  disfigure  said  member  in 

.the  manner  following;  that  the  said  defendant,  at ,  and  in  the  county  (or 

•  city  and  county)  of ,  and  state  aforesaid,  on  the day  of ,  A.  D. 

"19 — ^  did  then  and  there  wilfully,  unlawfully,  feloniously,  designedly,   and 

maliciously ,  [state  act,  as,  hits  off  a  finger  or  thumb,  or  cut  or  disable  the 

ioivgue,  or  put  out  an  eye,  or  sUt  the  ear,  nose,  or  lip,]  of  the  said ,  then  and 

there  being. 

(Contrary,  etc.,  as  in  Form  No.  1.) 
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MONOPOLIES. 
See,  post^  Form  No.  257. 

OBSTSUOTINa  OS  RESISTING  OFFICER— §§  69,  148. 

1.  Making  arrest 
Form  No.  204. 

[FoUow  Farm  No.  1  to  ihe  ^,  and  add:]  wilfully,  unlawfully,  and  knowingly 
did  resist,  by  the  use  of  force  and  violence,  (or  threats,)  a  duly  appointed,  quali- 
fied, and  acting  poKce-oflftcer  of  said  city,  county  of y  state  aforesaid,  who 

was  then  and  there  in  the  performance  of  his  duty  as  such  police-officer,  said 

,  police-officer  as  aforesaid,  being  then  and  there  engaged  in  the  lawful 

arrest  of  said (defendant)  on  a  charge  of  misdemeanor  (or  felony,  as  the 

case  may  he). 

(Contrary,  etc.,  as  in  "Form  No.  1.) 

2.  Serving  search-warrant. 
Fona  No.  205. 

[Follow  Form  No,  1  to  the  \,  and  add:]  wilfully,  unlawfully,  and  knowingly 

did  resist,  by  the  use  of  force  and  violence  (or  threats,)  one ,  who  was  then 

and  there  a  duly  appointed,  qualified,  and  acting  police-officer  of  said  city,  county 

of ,  state  of  California,  and  was  then  and  there  in  the  performance  of  his 

duty  as  such  police-officer,  said ,  police-officer  as  aforesaid,  being  then  and 

there  engaged  in  the  lawful  discharge  of,  and  attempt  to  discharge,  his  duty  as 
such  police-officer,  to  wit,  in  the  attempt  to  serve  a  certain  search-warrant  issued 

\yy  one ,  then  and  there  the  duly  elected,  qualified,  and  acting  police  judge 

of  the  police  court,  department  number thereof,  of  said  city,  county  of , 

state  of  California,  for  the  following  described  property  of  one ',  to  wit, , 

[describe  property,]  of  the  aggregate  value  of  dollars,  lawful  money  of 

the  United  States,  theretofore,  on  or  about  the day  of ,  A.  D.  19 — , 

feloniously  stolen,  taken,  and  carried  away  in  said  city,  county  of  ,  and 

then  and  there  supposed  to  be  concealed  in  the  house  and  premises  of  one , 

situate  at ,  in  said  city,  county  of ,  aforesaid,  and  authorizing  said , 

police-officer  as  aforesaid,  then  and  there  to  make  immediate  search  in  the  day- 
time, in  the  house  of  said  • ,  situate  at ,  as  aforesaid,  for  the  property 

aforesaid  and  which  said  ,  police-officer  as  aforesaid,  was  then  and  there 

engaged  in  the  lawful  search  for  said  personal  property  as  aforesaid  under  and 
by  virtue  of  said  search-warrant. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

3.  Serving  warrant  of  arrest. 

Form  No.  206. 

[Follow  Form  No,  1  to  the  t,  and  add:]  wilfully,  unlawfully,  and  knowingly 

did  resist,  by  the  use  of  force  and  violence  (or  threats),  one ,  who  was  then 

and  there  a  duly  appointed,  qualified,  and  acting  special  police-officer  of  said 


FOBMS. 

city,  county  of ,  state  of  California,  and  was  then  and  there  in  the  perform- . 

ance  of  his  duty  as  such  special  police-oflScer,  said ,  special  police-oflftcer  as 

aforesaid,  being  then  and  there  engaged  in  the  lawful  discharge  of  his  duty  as 

such  officer,  to  wit,  in  the  attempt  to  serve  a  certain  warrant  of  arrest  on  one , 

who  was  then  and  there  violating  or  attempting  to  violate  a  law  affecting  dumb 

animals;  said  warrant  of  arrest  being  then  and  there  duly  issued  by  one , 

then  and  there  a  duly  elected,  qualified,  and  acting  police  judge  of  the  police 

court  of  said  city,  county  of ,  state  of  California,  and  said ,  special 

officer  as  aforesaid,  being  then  and  there  engaged  in  the  lawful  arrest  of  said  — -. — 
on  a  charge  of  misdemeanor  in  violating  said  law,  committed  in  the  said  city, 

county  of ,  state  of  California. 

(Contrary,  etc.,  as  in  Form  No.  1.)^ 

OLEOHSARaARINE— USE  OF  IN  PENAL  OB  OHABITABLE 
INSTITUTION— Kerr's  Oen.  Laws,  1910,  p.  204,  §§  11,  12. 

Form  No.  207. 

[Follow  Form  No,  1  to  ilie  •,  and  add:]  The  said  John  Doe,  on  the day 

of ,  A.  D.  19 — ,  at  the  said  county  of  Los  Angeles,  was  the  superintendent 

of  the  Whittier  State  School,  and  on  said  day  did  unlawfully  serve  to  the 
inmates  of  said  Whittier  State  School,  the  same  being  a  penal  institution,  a  cer- 
tain compound  made  wholly  or  partly  out  of  fat,  oil  or  oleaginous  substances, 
or  compound  thereof,  not  produced  directly  and  at  the  time  of  manufacture 
from  unadulterated  milk  or  cream  of  the  same,  which  said  article  was  colored 
in  imitation  of  butter  produced  from  unadulterated  milk  or  cream  from  same, 
contrary  to  the  form  [concluding  as  in  Form  No.  1]. 

OBDEB  FlXmO  BAIL. 
Fonn  No.  208. 

(Venue  Title  of  Court  and  of  Cause.) 

It  is  hereby  ordered  that  the  above-named  defendant  may  be  admitted  to  bail, 
in  the  above-entitled  action,  in  the  sum  of  — •  dollars,  by  bond,  or  by  the 
deposit  of dollars  in  coin. 

Dated  this day  of ,  19 — .  — ,  Judge,  etc. 

OBDEB  OF  DISCHABGE.    BAIL  GIVEN. 

Form  No.  209. 

(Title  as  in  Form  No.  16.) 

The  People  of  the  State  of  California. 

To  the  Prison-Keeper,  City  Prison  (or  otherwise,  as  fact  may  te)\ 
Discharge  from  custody on  charge  of ;  bail in  the  sum  of 

dollars  (or  cash  in  said  amount,  as  case  may  be)  having  been  deposited  with  me 

for appearance  to  answer  said  charge. 

Dated  this day  of ,  A.  D.  19—.  ,  Clerk. 
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OSDES  OF  DISCHAROE.  FINE  PAID. 

Form  Ko.  210. 
(Title  as  in  Form  No.  16.) 

The  People  of  the  State  of  California. 

To  the  Sheriff  of  said  County  (or  City  and  County). 

Discharge  from  custody ,  on  charge  of ,  the  sum  of dollars,  the 

amount  due  as  a  fine  in  said  matter,  having  been  paid  to  me. 

Dated  this day  of ,  A.  D.  19 — .  ^  Judge. 

OBDES  TO  PAT  WITNE8a-§  1329. 

Fonn  Ko.  211. 

(Title  as  in  Form  No.  16.) 

In  this  cause,  it  apx)earing  to  the  court  that has  come  into  this  county 

from county,  by  virtue  of  a  subpoena,  and  has  attended  before  this  court  as  a 

witness  on  behalf  of  the  people  herein ;  now,  agreeably  to  the  provisions  of  section 
1329  of  the  Penal  Code  of  this  state. 

It  is  ordered  that ,  the  auditor  of  the  county  of ,  draw  his  warrant 

upon  the  treasurer  of  the  county  of in  favor  of  the  said for  the  sum 

of for actual  and  reasonable  expenses  incurred  herein. 

I  hereby  certify  the  foregoing  to  be  a  full,  true,  and  correct  copy  of  an  order 

entered  in  the  minutes  of  said  superior  court  (department  number ),  in  the 

above-entitled  cause. 

Attest  my  hand  and  seal  of  said  superior  court  this day  of ,  19 — . 

,  Judge,  etc. 

OBDEB  TO  PSODUOE  DEFENDANT. 

Fonn  No.  212. 

(Title  as  in  Form  No.  16.) 

It  appearing  to  the  court  that (one  A),  defendant  in  the  above-entitled 

cause,  has  been  granted  a  new  trial  by  the  supreme  court  of  the  state  of  California, 

and  a  remittitur  dated  the day  of ,  A.  D.  19 — ,  having  come  down  to 

that  effect,  it  is  hereby  ordered  that  the  warden  of  the  state  prison  at deliver 

the  said (one  A)  to  the  sheriff  of  the  county  {or  city  and  county)  of , 

state  of  California,  and  it  is  further  ordered  that  the  said  sheriff  produce  the 

said  defendant (one  A)  in  the  superior  court  of  said  county  (or  city  and 

county)  of ,  state  aforesaid,  on  the day  of ,  A.  D.  19 — ,  at  ten 

o'clock  A.  M.  of  said  day. 

Dated  this day  of ,  A.  D.  19—. 

,  Judge  of  said  Superior  Court. 

Certificate  of  clerk  to  genuineness  of  order,  with  seal  of  court  attached. 
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PEBJUBT. 

1.  At  Preliminary  Hearing — §  118. 

Form  No.  213. 

(Precedent  from  People  v.  Brilliant,  58  Cal.  215.) 

[Venue  and  Title  as  in  Form  No.  33,  and  add:]  Marks  Brilliant  is  accused 
by  the  district  attorney  of  Sierra  county,  state  of  Califomia^.  by  this  informa- 
tion of  the  crime  of  perjury,  committed  as  follows:* 

1.  On  the day  of ,  A.  D.  19 — ,  at  the  justice's  office  in  the  town  of 

Downieville,  Sierra  county,  state  of  California,  in  the  justice's  court  of  Butte 
township,  county  and  state  aforesaid,  before  W.  B.  Kimball,  Esq.,  justice  of  the 
peace  for  said  township,  the  case  of  the  People  of  the  State  of  California  v. 
Algie  Romargi,  being  pending,  was  duly  called  for  hearing,  said  Algie  Romargi, 
the  defendant  iti  said  case,  had  been  duly  charged  with  having  robbed  Marks 

Brilliant  in  Sierra  county,  on  or  about ,  19 — ,  of  eighteen  dollars  current 

coin  of  the  United  States.  A  warrant  had  been  duly  issued,  and  said  Romargi 
arrested  and  brought  before  the  said  justice  of  the  peace  sitting  as  a  magistrate 
upon  the  charge  aforesaid,  and  said  justice  of  the  peace  proceeded  to  examine 
witnesses  and  to  take  testimony  in  said  case  at  the  time  and  the  place  aforesaid. 

2.  At  the  time  and  the  place  aforesaid,  in  the  court  aforesaid,  and  in  the  said 
case  of  the  People  of  the  State  of  California  v.  Algie  Romargi,  said  Marks  Brilliant, 
defendant  in  this  case,  was  duly  sworn  as  a  witness  by  W.  B.  Kimball,  justice  ot 
the  peace  as  aforesaid.  That  said  W.  B.  Kimball,  justice  of  the  peace  as  afore- 
said, had  at  said  time  full  power  and  authority  to  administer  oaths,  and  at  the 
time  and  place  aforesaid  duly  administered  an  oath  to  said  Marks  Brilliant,  and 
that  under  said  oath  to  said  Marks  Brilliant  said  Marks  Brilliant  solemnly 
declared  that  he  would  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
in  the  said  case  of  the  People  of  the  State  of  California  v.  Algie  Romargi. 

3.  That  said  Marks  Brilliant  at  the  time  and  place  aforesaid,  and  under  the 
aforesaid  oath,  proceeded  to  give  testimony  as  a  witness  in  the  said  case  of  the 
Peop|le  of  the  State  of  California  v.  Algie  Romargi,  and  among  other  things,  did 
unlawfully,  falsely,  knowingly,  wilfully,  wickedly,  corruptly,  maliciously,  and 
contrary  to  the  aforesaid  oath,  state  as  true  that  he,  Marks  Brilliant,  had  never 
told  any  person  that  he  (Brilliant)  knew  who  had  robbed  him  (Brilliant),  and 
that  he  (Brilliant)  had  never  told  any  person  that  the  young  man  at  the 
'* Nigger  Tent"  (meaning  Algie  Romargi)  had  robbed  him  (Brilliant),  and 
that  he  (Brilliant)  had  never  told  any  person  that  the  boy  at  ** Nigger  Tent" 
(meaning  Algie  Romargi)  had  robbed  him  (Brilliant).  Whereas  in  truth  and 
in  fact  said  Marks  Brilliant  had  told  W.  A.  Green,  before  the  aforesaid  time  of 
giving  testimony,  that  the  young  man  at  the  ''Nigger  Tent"  (meaning  Algie 
Romargi)  had  robbed  him  (Brilliant),  that  he  (Brilliant)  saw  him  at  the  time 
of  the  robbery  before  he  put  his  mask  on  and  knew  him,  and  whereas  in  truth 
and  in  fact  said  Marks  Brilliant  had  told  Frank  Wehe,  Charles  ^^eany,  W.  ^Miles, 
A.  L.  Moore,  and  divers  others  at  different  times  prior*  to  the  aforesaid  date  of 
giving  testimony  that  he,  Marks  Brilliant,  knew  who  had  robbed  him,  and  that 
it  was  the  boy  at  the  "Nigger  Tent"  (meaning  Algie  Romargi). 
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4.  That  the  testimony  given  as  aforesaid  by  the  said  Marks  Brilliant  was 
material^  matter  in  the  said  case  of  the  People  of  the  State  of  CaJifomia  v. 
Algie  Bomargi,  contrary  to  the  form,  force  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  [concluding  cts  in  Form  No,  13] . 

1  Express  averment  of  materiality  is  sufficient,  unless  other  ayerments  In  the  indict- 
ment or  information  show  that  the  evidence  was  immaterial. — People  v.  Brilliant,  58 
Cal.  214;  People  v.  Ah  Bean,  77  Cal.  12,  18  Pac.  815;  People  v.  De  Carlo,  124  Cal.  162, 
57  Pac.  383;  People  v.  Rodley,  131  Cal.  250,  63  Pac.  351;  People  v.  Ennis,  137  Cal.  263, 
70  Pac.  84;  People  v.  CoUins,  6  Cal.  App.  492,  500,  92  Pac.  513;  People  v.  Nash,  15  Cal. 
App.  320,  328,  114  Pac.  784. 

iMateriality  of  evidence  need  not  be  expressiy  averred,  where  that  fact  appears  from 
the  matters  alleged. — People  v.  KeUy,  59  Cal.  372.  See  People  v.  Collins,  6  Cal.  App.  492, 
500,  92  Pac.  513. 

As  to  method  of  pleading  perjury,  generally,  see  12  R.  C.  L.,  p.  266,  { 14. 

2.  At  trial. 

a.  IN  GENERAL. 

Form  No.  214. 
(Precedent  from  People  v.  Ah  Bean,  77  Cal.  13.) 

[Folloiv  Form  No.  1  to  the  •,  and  add:]  The  said  Ah  Bean,  on  the day 

of ,  A.  D.  19 — ,  at  the  said  county  of  San  Bernardino,  state  of  California, 

having  taken  an  oath  before  the  superior  court  of  the  aforesaid  county.  Honor- 
able H.  M.  Willis,  judge  presiding,  that  he  would  testify  truly  in  said  court,  in  a 
case  then  and  there  at  issue,  to  wit,  the  case  of  People  v.  Martine,  a  Chinaman, 
said  oath  being  and  having  been  administered  by  George  L.  Hisom,  the  clerk  of 
said  superior  court,  who  then  and  there  had  authority  to  administer  such  oath, 
did  in  a  manner  material  to  such  issue,  he,  the  said  Ah  Bean,  defendant,  having 
taken  such  oath  as  aforesaid,  wilfully,  corruptly,  falsely,  and  feloniously  state, 
declare,  and  testify  the  truth  to  be  that  Martine,  the  defendant  in  the  above- 
mentioned  case,  was  at  his,  the  defendant's  house,  for  supper  on  the  evening  of 

,  19 — ,  and  from  8  o'clock  of  that  evening  all  night,  and  that  said  Martine 

did  not  leave  his,  defendant's  house,  all  of  which  was  false,  the  defendant  well 
knowing  such  statement  to  be  false,  contrary  to  the  form  [concluding  as  in  Form 
No,  1]. 

b.  ON  A  CHARGE  OF  LARCENY. 
Form  No.  215. 

(Precedent  from  People  v.  De  Carlo,  124  Cal.  463,  57  Pac.  383.) 

[Venue  and  Title  as  in  Form  No,  33,  and  add:]  Walter  De  Carlo  is  accused 
by  the  district  attorney  of  Yolo  county,  by  this  information,  of  the  crime  of 
perjury,  committed  as  follows,  to  wit:    That  the  said  Walter  De  Carlo,  on  or 

about  the day  of ,  19 — ,  at  Woodland,  in  the  county  of  Yolo,  state  of 

California,  then  and  there  being,  did,  having  taken  an  oath  then  and  thereby 
and  before  the  Honorable  A.  C.  Ruggles,  a  justice  of  the  peace  in  and  for 
Woodland  township,  Yolo  county,  state  of  California,  duly  elected,  qualified, 
and  acting,  and  being  entitled  under  the  laws  of  the  state  of  California  to  admin- 
ister oaths  in  such  matters  and  proceedings,  that  he  would  then  and  there  testify 
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truly  before  said  justice  of  the  peace,  wilfully,  unlawfully,  and  feloniously,  and 
contrary  to  such  oath,  state  as  true  [setting  forth  the  testimony  given  by  him]  ; 
but  the  said  statement  so  made  as  aforesaid  by  said  defendant  was  then  and 
there  false  and  untrue,  and  was  at  the  time  of  making  thereof  by  said  defendant 
known  by  said  defendant  to  be  so  false  and  untrue. 

And  said  oath  was  so  taken,  and  said  false  statement  was  taken  and  made  in 
open  court  and  during  the  pendency  and  as  a  part  of  the  evidence  in  criminal 
case  then  and  there  pending  before  said  Judge  Ruggles,  entitled,  '*The  People 
of  the  State  of  California  versus  Walter  De  Carlo, ' '  upon  a  criminal  complaint 
charging  the  said  Walter  De  Carlo  with  petit  larceny,  and  said  false  statement 
and  oath  was  then  and  there  material  to  the  issues  tendered  in  said  cause;  con- 
trary to  the  form  [concluding  as  in  Form  No.  1]. 

3.  Before  insurance  commissioners. 

Form  No.  216. 

[Follow  Form  No.  1  to  the  t,  and  add:\  was,  and  for  more  than  one  year  imme- 
diately prior  thereto  had  been,  the  president  of ,  etc. ;  that  on  the day  of 

,  A.  D.  19 — ,  and  for  more  than  one  year  immediately  prior  thereto,  the  said 

was  a  corporation  organized,  existing,  and  doing  business  under  and  by  virtue 

of  the  laws  of  the  state  of  California,  as  a (fire  or  marine,  etc.,  insurance 

company) ;  that  it  became  and  was  the  duty  of  said  defendant,  as  president  of  the 
said  corporation,  to  make,  in  writing,  to  the  insurance  commissioner  of  the  state 
of  California,  and  verify  the  same  under  his  oath,  an  annual  statement  showing 

the  actual  financial  condition  and  the  state  of  affairs  of ,  a  corporation  as 

aforesaid,  on  the  thirty-first  day  of  December,  A.  D.  19 — ,  and,  among  other 
things  required  to  be  shown  therein,  it  became  and  was  material  to  know  the 
exact  amount  of  cash  on  hand  and  deposited  in  bank  to  the  credit  of  the  said 
corporation  on  the  said  thirty-first  day  of  December,  A.  D.  19 — ;  that  on  said 

day  of ,  A.  D.  19 — ,  the  said ,  as  president  of ,  a  corporation  as 

aforesaid,  came  and  appeared  before ,  deputy  insurance  commissioner  of  the 

state  of  California,  who  was  then  and  there  an  officer  duly  qualified  and  empow- 
ered and  competent  to  administer  oaths,  and  to  administer  an  oath  to  said as 

president  of ,  a  corporation  as  aforesaid,  of,  to,  and  concerning  the  annual 

statement  to  the  insurance  commissioner  of  the  state  of  California  of  the  financial 

condition  of ,  a  corporation  as  aforesaid,  on  the  thirty-first  day  of  December, 

A.  D.  19 — ,  and  he,  the  said ,  did  then  and  there,  before  the  said ,  deputy 

insurance  commissioner  of  the  state  of  California,  on  the  said day  of , 

A.  D.  19 — ,  being  then  and  there  sworn  to  testify  truly,  swear  to,  take  oath  to, 
and  verify  a  certain  paper  in  writing,  then  and  there  presented  and  signed  by 

him,  the  said ,  as  president  of ,  a  corporation  as  aforesaid,  as  a  full  and 

correct  exhibit  of  all  the  liabilities,  and  of  the  incomes  and  expenditures,  and  of 
the  general  condition  and  affairs  of  the  Said  corporation  on  the  thirty-first  day  of 
December,  A.  D.  19 — ,  and  for  the  year  ending  on  that  day,  according  to  the  best 
of  his  information  and  belief;  that,  among  the  matters  contained  in  the  said 
annual  statement  sworn  to  and  verified  as  aforesaid,  it  was  material  that  there* 
should  be  included  therein  a  true  statement  of  the  actual  amount  of  cash  in  the 
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ccrporation's  principal  office,  and  deposited  in  bank  to  the  credit  of  said  corpora- 
tion, on  said  thirty-first  day  of  December,  19 — ,  and  the  said ,  as  president 

of  the  corporation  aforesaid,  did -then  and  there  wilfully,  knowingly,  falsely,  and 
feloniously,  'and  contrary  to  said  oath,  swear  to  and  verify  the  said  annual  state- 
ment with  an  item  included  therein  which  was  then  and  there  intended  to  repre- 
sent money  and  cash  on  hand  in  the  corporation's  principal  office  in  the  county 

(or  city  and  county)  of ,  state  of  California,  and  deposited  in  bank  to  the 

credit  of  the  said  corporation  on  the  thirty-first  day  of  December,  A.  D.  19 — ,  in 

the  words  and  figures  following,  to  wit: (statement  entered  in  bocks,)  and 

which  figures  were  intended  by  the  said to  mean dollars,  in  lawful 

money  of  the  United  States,  whereas  in  truth  and  in  fact  the  said  item  was  then 

and  there  false,  as  he,  the  said ,  then  and  there  well  knew,  and  the  said 

then  and  there  well  knew  that  the  said  statement  exceeded  by  more  than 

dollars  the  actual  amount  of  cash  on  hand,  and  deposited  in  bank  to  the  credit 
of  said  corporation,  on  the  thirty-first  day  of  December,  19 — ,  and  whereas  in 

truth  and  in  fact  the  said included  in  said  statement  of  cash  on  hand  and  on 

deposit  as  aforesaid,  as  being dollars,  actual  cash  on  hand  on  said  thirty-first 

day  of  December,  19 — ,  whereby  he,  the  said ,  did  then  and  there,  as  afore- 
said, feloniously,  wilfully,  and  corruptly  swear  falsely,  and  feloniously  commit 
wilful  perjury. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

4.  Before  grand  jury — §  118. 
Fonn  No.  217. 

[Follow  Form  No.  1  to  the  •,  and  add:]  Then  and  there  came  and  appeared 

before  the  grand  jury  of  the  county  of  -; ,  state  of  California,  which  was  then 

and  there  the  duly  selected,  qualified,  and  acting  grand  jury  of  the  said  county 

of ;  that  the  said  grand  jury  was  then  and  there  in  session,  and  had  then  and 

there  under  investigation  a  certain  matter  and  subject,  to  wit : [here  insert 

matter  under  investigation;]  that  thereupon  one was  the  duly  appointed, 

qualified,  and  acting  foreman  of  the  grand  jury  of  the  said  county  of ,  and 

was  then  and  there  an  officer  duly  authorized  by  law  to  administer  oaths  and  to 

administer  an  oath  in  due  form  of  law  to  the  said ;  that  the  said was 

then  and  there  called  as  a  witness  before  said  grand  jury,  and  the  said ,  fore- 
man of  said  grand  jury,  as  aforesaid,  did  then  and  there  administer  an  oath  in 

due  form  of  law  to  the  said ;  that  the  said did  then  and  there  take  said 

oath,  and,  being  sworn  to  testify  truly,  he,  the  said ,  did  then  and  there  wil- 
fully, unlawfully,  feloniously,  knowingly,  falsely,  and  corruptly  swear,  take  oath, 
and  testify,  among  other  things,  the  following:  [here  insert  testimony;]  that  said 

matters  and  things  so  sworn  to  and  testified  to  as  aforesaid  by  the  said were 

then  and  there  material  to  the  matters  and  things  then  and  there  under  investi- 
gation and  pending  before  said  grand  jury ;  whereas  in  truth  and  in  fact,  as  he, 

the  said ,  then  and  there  well  knew,*  [here  negative  testimony,]  whereby  he, 

Ihe  said ,  did  then  and  there,  as  aforesaid,  wilfully,  unlawfully,  feloniously, 

knowingly,  and  corruptly  swear  falsely  and  commit  wilful  perjury. 

(Contrary,  etc.,  as  in  Form  No.  1.) 
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6.  Before  regiBtrar  of  voters. 
Form  No.  218. 

[Follow  Form  No.  1  to  the  •,  emd  add:]  Then* and  there  came  before  one 


a  duly  appointed,  qualified,  and  acting  registrar  of  voters  of  the  city  and  county 
of  San  Francisco,  [or  as  fact  may  he] ,  state  aforesaid,  for  the  purpose  of  entering 

his  name  as  an  elector  upon  the  precinct  register  of  the  precinct  of  the  

assembly  district  of  the  state  of  California,  situate  in  the  city  and  county  of  San 
Francisco  [or  as  fact  may  he],  state  aforesaid;  and  said  registrar  of  voters  then 
and  there  had  authority  of  law  and  was  competent  to  administer  oaths,  and  to 

administer  an  oath  to  said ,  and  he,  the  said  registrar  of  voters,  as  aforesaid, 

did  then  and  there,  to  wit,  on  said day  of ,  A.  D.  19 — ,  administer  an 

oath  in  due  form  of  law  to  said ,  to  testify  truly  and  to  make  true  answers 

as  to  his  qualifications  as  an  elector  of  said  city  and  county  of  San  Francisco 

[or  as  fact  may  he] ;  and,  being  sworn  as  aforesaid,  he,  the  said ,  did  then 

and  there  wilfully,  knowingly,  corruptly,  falsely,  and  feloniously  swear,  take 

oath  and  say,  among  other  things,  in  substance,  as  follows,  to  wit: ;  [here 

insert;]  whereas  in  truth  and  in  fact  he,  the  said ,  did  not,  on  said day 

of ,  A.  D.  19 — ,  [insert  negation,]  as  he,  the  said ,  then  and  there  well 

knew,  whereby  he,  the  said ,  did  then  and  there,  as  aforesaid,  feloniously, 

wilfully,  and  corruptly  swear  falsely,  and  feloniously  commit  wilful  perjury. 
(Contrary,  etc.,  as  in  Form  No.  1.) 


6.  By  bank  official— §  129. 

Form  No.  219. 

[Follow  Form  No,  1  to  the  •,  and  add:]  That  on  the day  of ,  A.  D. 

19 — ,  at  the  said  county  {or  city  and  county)  of ,  state  of  California,  and 

for  more  than  one  year  immediately  prior  thereto,  the (as.  Pacific  Bank) 

was  a  banking  corporation  incorporated,  existing,  and  doing  business  under  the 

laws  of  the  state  of  California ;  that  on  said day  of ,  A.  D.  19 — ,  and 

for  more  than  one  year  immediately  prior  thereto,  the  defendant  was  the  duly 

elected,  qualified,  and  acting  vice-president  of  the ,  (as.  Pacific  Bank,)  a 

corporation  as  aforesaid,  and,  as  such  vice-president  was  then  and  there  one  of 

the  principal  officers  of  said ,  (as.  Pacific  Bank,)  a  banking  corporation  as 

aforesaid;  that  it  became  and  was  the  duty  of  said ,  (defendant,)  as  vice- 
president  of  said ,  (as.  Pacific  Bank,)  and,  as  such  vice-president,  one  of  the 

principal  ofiicers  of  said ,  (as.  Pacific  Bank,)  a  banking  corporation  as  afore- 
said, to  make  in  writing  to  the  bank  commissioners  of  the  state  of  California,  and 

verify  the  same  under  oath, report  showing  the  actual  financial  condition 

of  said ,  (as,  Pacific  Bank,)  a  banking  corporation  as  aforesaid,  at  the  close 

of  business  on  the  thirty-first  day  of  December,  A.  D.  19 — ,  and  on  the  morning 
of  the  first  day  of  January,  A.  D.  19 — ,  and  among  other  items  therein  required 
to  be  shown  was  the  actual  amount  of  mbney  on  hand  at  the  close  of  business  on 
the  thirty-first  day  of  December,  A.  D.  19 — ,  and  on  the  morning  of  the  first  day 
of  January,  A.  D.  19 — ;  that  on  said  first  day  of  January,  A.  D.  19 — ,  the  said 
,  as  such  vice-president  of  said ,  (as,  Pacific  Bank,)  a  banking  corpora- 
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lion  as  aforesaid,  and  as  such  vice-president,  then  and  there  being  one  of  the  prin- 
cipal oflScers  of  said ,  (as,  Pacific  Bank,)  came  and  appeared  before  one , 

who  was  then  and  there  a  duly  appointed  commissioner,  qualified  and  acting 
notary  public  of  the  state  of  California,  in  and  for  the  county  {or  city  and 
county)  of ,  therein,  and  as  such  notary  public  was  then  and  there  empow- 
ered and  authorized  and  competent  to  administer  oaths  and  to  administer  an 

oath  to  said ,  as  vice-president  of  said ,  (as,  Pacific  Bank,)  a  banking 

corporation  as  aforesaid,  and  as  such  vice-president  one  of  the  principal  officers 

of  said ,  (as,  Pacific  Bank,)  of,  to,  and  concerning  the  semi-annual  report 

to  the  bank  commissioners  of  the  state  of  California,  of  the  financial  condition  of 

the ,  (as,  Pacific  Bank,)  a  banking  corporation  as  aforesaid,  at  the  close  of 

business  on  the  thirty-first  day  of  December,  19 — ,  and  on  the  morning  of  the 

first  day  of  January,  19 — ,  and  he,  the  said ,  did  then  and  there,  before , 

notary  public  as  aforesaid,  at  and  in  said  county  (or  city  and  county)  of , 

state  of  California,  on  said  first  day  of  January,  A.  D.  19 — ,  being  then  and  there 
sworn  to  testify  truly,  swear  to,  take  oath,  and  verify  a  certain  paper  in  writing, 

then  and  there  presented  and  signed  by  him,  said ,  as  vice-president  of  said 

,  (as.  Pacific  Bank,)  a  banking  corporation  as  aforesaid,  and  purporting  to 

be  a  semi-annual  report  to  the  bank  commissioners  of  the  state  of  California,  of 

the  actual  condition  of  said ,  (as.  Pacific  Bank,)  a  banking  corporation  as 

aforesaid,  at  the  close  of  business  on  the  thirty-first  day  of  December,  19 — ,  and 

as  it  existed  on  the  morning  of  the  first  day  of  January,  19 — ,  before  said , 

notary  public  as  aforesaid,  swear,  take  oath,  and  say,  in  substance,  that  he,  the 

said ,  had  a  personal  knowledge  of  the  matter  contained  in  the  said  report, 

and  that  every  allegation,  statement,  matter,  and  thing  therein  contained  was  true 
to  the  best  of  his  knowledge  and  belief ;  that,  among  other  matters  contained  in 
said  semi-annual  report,  so  sworn  to  and  verified  as  aforesaid,  it  was  material 
that  there  should  be  included  therein  a  true  statement  of  the  actual  money  on 

hand  in  said ,  (as.  Pacific  Bank,)  a  banking  corporation  as  aforesaid,  at  the 

close  of  business  on  the  thirty-first  day  of  December,  A.  D.  19 — ,  and  on  the  morn- 
ing of  the  first  day  of  January,  A.  D.  19 — ,  and  the  said ,  vice-president  of 

said ,  (as.  Pacific  Bank,)  a  banking  corporation  as  aforesaid,  and  as  such 

vice-president,  then  and  there  being  a  principal  officer  of  said ,  (as,  Pacific 

Bank,)  did  wilfully,  knowingly,  falsely,  and  contrary  to  said  oath,  swear  to  and 
verify  said  semi-annual  report  and  statement  with  an  item  included  therein, 

which  was  then  and  there  intended  to  represent  money  on  hand  in  said ,  (as, 

Pacific  Bank,)  a  banking  corporation  as  aforesaid,  at  the  close  of  business  on  the 
thirty-first  day  of  December,  A.  D,  19 — ,  and  on  the  morning  of  the  first  day  of 
January,  A.  D.  19 — ,  and  which  said  item  was  then  and  there  included  in  said 
semi-annual  report,  in  the  words  and  figures  following,  to  wit : '  *  Check,  and  other 
items,  567,136.82,''  (or  05  foci  may  he,)  and  which  said  figures  then  and  there  in- 
serted were  intended  by  the  said  to  mean  five  hundred  and  sixty-seven 

thousand  one  hundred  and  thirty-six  dollars  and  eighty-two  cents,  in  lawful 
money  of  the  United  States,  whereas  in  truth  and  in  fact  said  item  of  '*  Check 
and  other  items,  567,136.82,"  {or  as  fact  may  he,)  thereby  meaning  $567,136.82 
(five  hundred  and  sixty-seven  thousand  one  hundred  and  thirty-six  and  eighty- 
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two  hundredths  dollars)  was  then  and  there  false,  as  he,  the  said ,  then  and 

there  well  knew,  and  the  said then  and  there  well  knew  that  said  statement 

exceeded  by  four  hundred  thousand  dollars  the  actual  amount  of  money  on  hand, 
including  all  true  and  valid  representations  of  money  of  whatsoever  nature  in 

said ,  (as,  Pacific  Bank,)  a  banking  corporation  as  aforesaid,  at  the  close  of 

business  on  the  thirty-first  day  of  December,  19 — ,  and  on  the  morning  of  the 

first  day  of  January,  A.  D.  19 — ,  whereby  he,  the  said ,  did  then  and  there, 

as  aforesaid,  feloniously,  wilfully,  and  corruptly  swear  falsely,  and  feloniously 
commit  wilful  perjury. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

7.  By  bondsman.^ 

Form  No.  220. 

[Follow  Form  No.  1  to  the  •,  and  add:]  Came  and  appeared  before  one , 

judge  of  the court  of  said  county  (or  city  and  county)  of ',  state  of 

California,  and  then  and  there  a  duly  elected,  qualified,  and  acting  (magistrate 
or  judge,  as  the  case  may  he)  for  said  county  {or  city  and  county),  aforesaid, 

and  he,  the  said ,  then  and  there  offered  himself  to  be  and  become  one  of  the 

bondsmen  for  one ,  he,  (or  she,)  the  said ,  having  been,  on  said 

day  of ,  A.  D.  19 — ,  by  said (judge  of  the  court)  of  said  county  {or 

city  and  county)  of ,  aforesaid,  held  to  answer  on  a  charge  of  — '—  before 

the  superior  court  of  said  county  {or  city  and  county)  of ,  and  he,  {or  she,) 

the  said ,  being  then  and  there  in  lawful  custody  and  in  prison  by  virtue  of 

said  order  of  said  magistrate,  the  said ,  then  and  there  having  competent 

power  and  authority  under  and  by  virtue  of  the  laws  of  the  state  of  California, 
to  take  and  accept  as  bondsmen  in  that  behalf ;  and  it  then  and  there  became  and 
was  material  in  the  proceeding  then  and  there  pending  before  said ,  afore- 
said, to  know  whether  or  not  said was  worth  the  sum  of dollars,  in  law- 
ful money  of  the  United  States,  exclusive  of  property  exempt  from  execution,  and 
over  and  above  all  just  debts  and  liabilities,  and  to  know  the  circumstances  and 

property  of  said ,  and  what  property,  if  any,  the  said then  and  there 

owned  and  possessed,  and  the  said  ,  being  then  and  there  duly  sworn  to 

testify  truly,2  and  to  make  true  answer  to  all  such  questions  as  should  be  put  to 
and  demanded  of  him  touching  his  circumstances  and  property  and  touching  his 
qualifications  to  serv^e  as  bail,  in  that  behalf,  and  touching  his  qualifications  to 

serve  as  bondsman  for  said ,  did  take  his  oath  before  the  said (judge, 

etc.)  of  said  county,  {or  city  and  county)  of ,  aforesaid,  said then  and 

there,  to  wit,  on  said day  of ,  A.  D.  19 — ,  in  said  county  {or  city  and 

county)  aforesaid,  being  an  officer  authorized  by  law  and  competent  to  administer 

an  oath  to  said (bondsman)  in  that  behalf,  and  he,  the  said ,  being  then 

and  there  interrogated  under  oath  as  aforesaid,  by  the  said ,  did  then  and 

there  wilfully,  corruptly,  falsely,  feloniously,  and  contrary  to  such  oath,  depose, 

swear,  and  testify  in  substance  as  follows : ;  [here  insert  matter  claimed  to  be 

perjury;]  whereas  in  truth  and  in  fact ,  [here  insert  negation,]  as  he,  the 

said ,  then  and  there  well  knew,  whereby  he,  the  said ,  did  then  and 
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there,  as  aforesaid,  feloniously,  wilfully,  and  corruptly  swear  falsely,  and  feloni- 
ously commit  wilful  perjury. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

1  Consult  People  y.  Simpton,  133  Cal.  367,  65  Pac.  Rep.  34. 

2  In  People  v.  Bradbury,  155  Cal.  803,  813,  103  Pac.  215,  it  was  contended  that  the 
Indictment  was  defective  because  it  was  not  alleged  that  the  defendant  was  sworn 
"to  testify  truly,"  the  court,  in  holding  that  the  objection  was  not  well  founded,  sets 
forth  that  the  defendant  was  alleged  to  have  been  "then  and  there  duly  sworn,"  which 
was  sufficient. 

Indirect  averment  In  the  participial  form  of  the  oath  taken  by  the  defendant,  to  wit, 
'^having  taken  an  oath,"  though  not  to  be  commended,  a  direct  averment  of  the  oath 
being  preferable,  is  sufficient,  under  the  liberal  provision  of  the  Penal  Code,  to  support 
a  Judgment  of  conviction. — People  v.  Ennis,  137  Cal.  263,  70  Pac.  84. 

As  to  the  form  of  the  oath  as  affecting  the  crime  of  perjury,  see  Curry  v.  Rex,  48 
Can.  Sup.  Ct.  532,  Ann.  Cas.  1914B,  591,  and  note  on  p.  595. 

8.  By  deputy  superintendent  of  public  atreets. 

Form  No.  221. 

[Follow  Form  No,  1  to  the  t,  and  add:]  was  a  duly  appointed,  qualified,  and 
acting  deputy  superintendent  of  public  streets,  highways,  and  squares  of  said 

county  (or  city  and  county)  of  ,  and  as  such  deputy  superintendent  as 

aforesaid,  the  said came  and  appeared  in  his  own  proper  person  before  one 

,  then  and  there  a  deputy  clerk  of  the  board  of  supervisors  of  said  county 

{or  city  and  county)  of ,  and  he,  the  said ,  then  and  there,  to  wit,  on 

the day  of ,  A.  D.  19 — ,  presented  before  said ,  as  aforesaid,  a 

demand  and  claim  against  said  county  (or  city  and  county)  of ,  aforesaid, 

said  demand  and  claim  then  and  there  purporting  to  be  a  demand  and  claim  in 

favor  of  one for  the  sum  of dollars,  lawful  money  of  the  United  States. 

for  work,  labor,  and  services  performed  and  rendered  by  said for  and  on 

account  of  said  county  {or  city  and  county)  of ,  as  aforesaid,  and  did  then 

and  there,  to  wit,  on  the  said day  of ,  A.  D.  19 — ,  become  and  was 

material  to  know  whether  or  not  the  said had  done  and  performed  the  said 

labor,  work,  and  services  for  and  on  account  of  said  county  {or  city  and  county) 

of ,  aforesaid,  and  whether  or  not  the  said had  been  requested  to  do  and 

perform  said  labor,  work,  and  services  as  aforesaid  alleged  to  have  been  done  and 

performed  by  said ,  and  whether  or  not  the  charges  for  said  work,  labor,  and 

services  were  the  lowest  rates  then  and  there  current  and  usual,  and  whether  or 

not  the  sum  of dollars,  in  lawful  money  of  the  United  States,  was  then  and 

there  the  proper  and  true  value  of  said  work,  labor,  and  services;  and  it  being 
required  by  law  that  an  affidavit  to  the  foregoing  effect  should  be  made,  the  said 

,  to  wit,  on  said day  of ,  A.  D.  19 — ,  in  due  form  of  law  was  duly 

sworn  to  testify  truly  and  did  then  and  there  take  his  oath  before  the  said , 

a  deputy  clerk  of  the  board  of  supervisors,  as  aforesaid  (he,  the  said ,  then 

and  there  having  sufficient  and  competent  authority  to  administer  the  oath  to 

the  said in  that  behalf),  and  he,  the  said ,  being  so  sworn  as  aforesaid, 

then  and  there,  to  wit,  on  the  said day  of ,  A.  D.  19 — ,  to  wit,  at  said 

county  {or  city  and  county)  of ,  aforesaid,  before  the  said  deputy  clerk  of 

the  board  of  supervisors,  as  aforesaid,  falsely,  wickedly,  corruptly,  and  feloni- 
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ofiulj  did  saj,  depo«e,  and  swear  and  make  affidaTit  in  sobstanee  and  to  the  effect 

following,  that  ia  to  saj, ^  [here  insert  affidavit  and  demand,]  whereas  in 

fact  the  said had  not  at  anj  time  perf onned  the  work,  labor,  and  services 

specified  in  said  demand,  as  he,  the  said ,  then  and  there  well  knew,  whereas 

in  troth  and  in  fact  the  work,  labor,  and  services  specified  in  said  demand  and 
claim  had  never  at  any  time  been  performed  or  rendered  bj  anj  person  whatso- 
ever, as  he,  the  said ,  then  and  there  well  knew,  whereas,  in  truth  and  in 

fact  the  snm  of dollars,  in  lawful  money  of  the  United  States,  or  any  other 

sum  of  lawful  money  of  the  United  States  whatsoever,  was  not  then  and  there 

due  and  owing  to  said  for  and  on  account  of  the  said  work,  labor,  and 

services  specified  in  said  claim  and  demand,  as  he,  the  said ,  then  and  there 

well  knew,  whereby  he,  the  said ,  did  then  and  there,  as  aforesaid,  f eloniouslT. 

wilfully,  and  corruptly  swear  falsely,  and  feloniously  commit  wilful  perjury. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

9.  Oomnum  form — §  U8* 

Fom  Ho.  222. 

[PoU&w  Form  No,  1  to  the  t,  and  add:]  then  and  there  came  before ,  a 

of  said  county  (or  city  and  county)  of ;  and  thereupon,  before  said 

,  who  was  at  the  time  aforesaid  a of  said  county  (or  city  and  county 


of f  and  who  then  and  there  had  authority  of  law  and  was  competent  to 

administer  such  oaths,  he,  the  said ,  after  being  duly  sworn  to  testify  truly. 

did  then  and  there  wilfully,  falsely,  and  feloniously  depose,  swear,  and  testify 

as  follows,  to  wit, ^  [here  insert  matter  claimed  to  be  perjury,]  which  became 

and  was  then  and  there  material  to  know,  whereas  in  truth  and  in  fact , 

[lure  negative  the  defendant's  statement  before  the  notary  or  elseiuhere,]  as  he. 

the  said ,  then  and  there  well  knew,  whereby  he,  the  said ,  did  then  and 

there,  as  aforesaid,  feloniously,  wilfully,  and  corruptly  swear  falsely,  and  feloni- 
ously commit  wilful  perjury. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

10.  In  police  court  conqplamt. 

Porm  No.  223. 

[Follow  Form  No.  1  to  the  t,  and  add:]  came  and  appeared  before ,  judge 

of  the  police  court,  department thereof,  of  said  city  of ,  and  who  was 

then  and  there  a  duly  elected,  qualified,  and  acting  judge  in  and  for  said  city 

aforesaid,  and  he,  the  said ,  did  then  and  there  present  to  the  said  , 

judge  as  aforesaid,  a  complaint  in  writing,  duly  prepared  and  signed  by  him, 

charging  one with  the  commission  of  a  crime,  namely,  a  felony,  to  wit, , 

[here  insert  name  of  the  offence  charged,]  committed  on  the day  of , 

A.  D.  19 — ,  in  said  city,  and  the  said ,  being  then  and  there  duly  sworn  to 

testify  truly,  did  take  his  oath  before  the  said ,  judge  as  aforesaid,  and  the 

said ,  judge  as  aforesaid,  then  and  there,  to  wit,  on  said day  of , 

A.  D.  19 — ,  in  said  city  of ,  aforesaid,  being  an  officer  authorized  by  law  and 

competent  to  administer  oaths  and  to  administer  an  oath  to  the  said ,  in  that 

behalf,  and  the  said ^  having  been  then  and  there  duly  sworn  as  aforesaid, 
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and  being  then  and  there  interrogated  under  oath  as  aforesaid  hy  said ,  judge 

as  aforesaid,  did  then  and  there  wilfully,  corruptly,  falsely,  feloniously,  and 

contrary  to  such  oath,  depose,  swear,  and  testify  in  substance  as  follows: ; 

[insert  copy  of  complaint;]  all  of  which  then  and  there  became  and  was  material 
to  know,  and  which  said  matter,  testimony,  and  statement,  so  made  as  aforesaid, 

were  then  and  there  material  to  know,  whereas  in  truth  and  in  fact ^  [insert 

negaHves,]  whereby  he,  the  said  defendant,  did  then  and  there,  as  aforesaid, 
feloniously,  wilfully,  knowingly,  and  corruptly  swear  f alsely,  and  feloniously 
commit  wilful  perjury. 
XContrary,  etc.,  as  in  Form  No.  l.)j 

4.  In  superior  court  triaL^ 
Form  No.  224. 

[FoUow  Form  No.  1  to  the  •,  a/nd  add:]  There  was  then  and  there,  to  wit,  on 

said day  of ,  A.  D.  19 — ,  in  the  superior  court  of  the  county  of , 

state  of  California,  pending  and  on  trial  a  certain  action  and  proceeding,  wherein 
was  plaintiff  and  one was  defendant,  and  said  court,  as  aforesaid,  hav- 
ing and  had  competent  jurisdiction  to  hear,  decide,  and  determine  said  trial, 
action,  and  proceeding  according  to  the  laws  of  the  state  of  California,  and  was 
then  and  there  fully  empowered  to  administer  the  law  in  said  trial,  action,  and 
proceeding;  that  it  then  and  there  became  and  was  material  to  know,  in  said 

trial,  action,  and  proceeding,  whether  or  not  [here  insert  the.  material 

matter] .   And  said was  then  and  there  duly  called  as  a  witness  in  said  trial, 

action,  and  proceeding,  for  and  in  behalf  of  the  said ;  that  thereupon  one 

,  a  duly  appointed,  qualified,  and  acting  deputy  county  clerk  of  the  said 

county  of ,  and  an  officer  authorized  by  law  and  competent  to  administer 

oaths  and  to  administer  an  oath  to  the  said in  that  behalf,  did  then  and 

there,  on  said day  of ,  A.  D.  19 — ,  at  said  county  of ,  administer 

an  oath  in  due  form  of  law  to  said ,  and,  being  so  sworn  to  testify  truly,  he, 

the  said ,  did  then  and  there,  to  wit,  at  said  county  of ,  and  in  trial, 

action,  and  proceeding  entitled against ,  wilfully,  knowingly,  corruptly, 

falsely,  and  feloniously  swear,  take  oath,  say,  and  give  in  evidence,  among  other 

things,  in  substance,  as  follows : [here  insert  testim^ony] ;  whereas  in  truth 

and  in  fact,  as  he,  the  said ,  then  and  there  well  knew, ,  [here  negative 

the  testimony,]  whereby  he,  the  said ,  did  then  and  there,  as  aforesaid,  feloni- 
ously, wilfully,  knowingly,  and  corruptly  swear  falsely,  and  feloniously  commit 
wilful  perjury. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

1  Consult  People  v.  Slmpton,  133  Cal.  867,  65  Pac.  84^ 

12.  Procuring  execution  of  innocent  person — §  128. 

Porm  No.  225. 

[Follow  Form  No,  1  to  the  *,  and  add:]  There  was  then  and  there,  to  wit,  on 

the day  of ,  A.  D.  19 — ,  in  the  superior  court  of  the  state  of  California, 

in  and  for  the  county  of ^  pending  and  on  trial  a  certain  criminal  action  and 
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proceeding  wherein  the  people  of  the  state  of  California  was  the  plaintiff  and  one 

was  defendant ;  that  said  court,  as  aforesaid,  had  then  and  there  competent 

jurisdiction  to  hear,  decide,  and  determine  said  criminal  action  and  proceeding 
according  to  the  laws  of  the  state  of  California,  and  was  then  and  there  fully 
empowered  to  administer  the  law  in  said  trial,  action,  and  proceeding;  that  the 

said ,  defendant  in  said  action  and  proceeding,  was  then  and  there  upon 

trial  in  said  court  for  the  crime  of  felony,  to  wit,  murder ;  that  it  then  and  there 
became  and  was  material  to  know,  on  said  trial,  action,  and  proceeding,  whether 

or  not [here  insert  the  material  ynatter]  ;  and  said was  then  and  there 

duly  called  as  a  witness  on  said  trial,  action,  and  proceeding  for  and  in  behalf 

of  the  people,  plaintiff  therein ;  that  thereupon  one was  a  duly  appointed, 

qualified,  and  acting  deputy  county  clerk  of  the  said  county  of ,  and  was 

then  and  there  an  officer  authorized  by  law  and  competent  to  administer  oaths 
and  to  administer  an  oath  to  the  said  defendant  in  that  behalf,  and  did  then  and 

there,  on  said day  of ,  A.  D.  19 — ,  in  said  county,  administer  an  oath 

in  due  form  of  law  to  said ,  and  he,  the  said ,  did  then  and  there  take 

said  oath,  and,  being  sworn  to  testify  truly,  he,  the  said ,  did  then  and  there 

wilfully,  unlawfully,  knowingly,  feloniously,  falsely,  and  corruptly  swear,  take 
oath,  and  testify  in  said  trial,  action,  and  proceeding,  among  other  things,  the 

following:  ;  [here  insert  testimony ;]  whereas  in  truth  and  in  fact,  as  he. 

the  said ,  then  and  there  well  knew ;  [here  negative  testim/}ny;]  whereby 

he,  the  said ,  did  then  and  there,  as  aforesaid,  wilfully,  unlawfully,  feloni- 
ously, knowingly,  and  corruptly  swear  falsely  and  commit  wilful  perjury;  that 

the  said ,  defendant  in  said  trial,  action,  and  proceeding  was  thereafter  duly 

convicted  in  said  trial,  action,  and  proceeding  of  the  crime  of  felony,  to  wit, 
murder  of  the  first  degree;  that  the  said  conviction  of  the  said  defendant  was 

procured  by  the  testimony  of  the  said ,  as  hereinbefore  given ;  that  thereafter 

the  said was  by  the  said  superior  court  of  the  county  of adjudged  to 

suffer  the  punishment  of  death  by  reason  of  the  conviction  procured  as  aforesaid ; 

that  thereafter,  and  on  the day  of ,  A.  D.  19 — ,  the  said was  duly 

executed  as  a  punishment  for  the  offense  of  which  he  had  been  convicted  as  afore- 
said ;  that  the  said was  then  and  there,  and  at  all  other  times,  innocent  of 

the  crime  of  felony,  to  wit,  murder  as  charged  in  said  action  and  proceeding,  as 
he,  the  said ,  then  and  there  well  knew ;  that  the  said  conviction  and  execu- 
tion of  said was  procured  by  means  of  the  wilful  perjury  committed  by 

defendant  as  hereinbefore  set  forth. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

For  form  charging  subornation  of  perjury,  see  Form  No.  253. 
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PETITION  FOB  COMMITMENT  6f  MINOB. 

Form  No.  226. 
In  the  Superior  Court  of  the  County  {or  City  and  County)  of 

The  People  of  the  State  of  California 

vs. 
y  a  Minor. 

To  the  Honorable  the  Superior  Court  of  the  County  (or  City  and  County)  of . 

Tour  petitioner, ,  respectfully  shows : 

That is  a  resident  of  the  county  (or  city  and  county)  of ; 

That is  the of ,  a  minor,  of  the  age  of years; 

That,  by  reason  of  incorrigible  and  vicious  conduct  on  the  part  of  said  minor, 
should  be  committed  to  the  care,  custody,  and  guardianship  of  the , 


organized  under  the  laws  of  the  state  of  California ; 

That  the  said  minor  is  beyond  the  control  and  power  of  your  petitioner; 

That  the  said  minor  is  in  danger  of  being  brought  up  to  lead  a  wholly  idle, 
vagrant,  and  immoral  life ;  and 

That  the  said  minor  should  be  committed  to  the  said ,  for future  wel- 
fare and  for  the  protection  of  society. 

And  your  petitioner  will  ever  pray. 


,  Petitioner. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

,  County  Clerk. 

By ,  Deputy  Clerk. 

PBEPABINO  FALSE  EVIDENCE  BT  AFFIDAVIT— §  134 

Form  No.  227. 

[Follow  Form  No.  1  to  the  t;  a/nd  OfUl:]  did  wilfully  and  unlawfully  prepare 

a  certain  false  instrument  in  writing,  purporting  to  be  the  affidavit  of  one , 

and  which  said  instrument  in  writing  was  so  prepared  by  them,  the  said 

(defendants),  with  the  unlawful  intent  to  produce  the  same,  and  allow  the  same 

to  be  produced,  read,  and  used,  in  behalf  of  one ,  upon  a  hearing  of  a  motion 

then  and  there  pending  for  a  new  trial  (a  proceeding  authorized  by  law)  made 

in  behalf  of  one in  a  certain  civil  action  then  and  there  pending  in  the 

superior  court  of  the  county  (or  city  and  county)  of ,  state  of  California, 

wherein was  and  is  plaintiff,  and  said was  and  is  defendant,  as  the 

genuine  and  true  affidavit  of  said ,  and  of  a  witness  who  has  organs  of  true 

sense,  and  could  perceive,  and  perceiving  could  make  known  her  perceptions  to 
others,  and  for  the  fraudulent  and  deceitful  purpose  of  imposing  the  said  instru- 
ment in  writing  upon  said  superior  court  as  containing  evidence  competent  to  be 
received  by  said  court  upon  hearing  of  said  motion  for  a  new  trial,  and  to  fraudu- 
lently affect  and  influence  said  court  in  deciding  said  motion  for  a  new  trial.  That 
said  false  instrument  in  writing,  so  as  aforesaid  feloniously  prepared  by  them, 

the  said ,  (defendants,)  was  and  is  in  the  words  and  figures  following,  that 

is  to  say: [imert  the  affidavit].    That  on  said day  of ,  A.  D.  19 — , 
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and  long  prior  thereto,  and  ever  since,  and  now,  the  said was  and  is  a  negro 

woman  of  the  age  of  75  years  and  upwards,  wholly  unsound  of  mind,  completely 
demented,  destitute  of  memory,  incapable  of  perception  through  her  organs  of 
sense,  incapable  of  making  known  her  perceptions  to  others,  and,  as  such  help- 
less and  demented  person,  was  and  is  kept  and  maintained  at  the  almshouse  of 
the  county  {or  city  and  county)  of ,  aforesaid,  as  they,  the  said ,  (defen- 
dants,) then  and  there  well  knew. 
(Contrary,  etc.,  as  in  Form  No.  1.) 

PBIZZUFIOHTINa— §  412. 
Form  No.  228. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  unlawfully,  know- 
ingly, wilfully,  voluntarily,  and  feloniously  engage  with  one in  a  ring  and 

I)rize  fight,  and  they,  the  said and  the  said ,  were  then  and  there  tho 

principals  in  said  ring  and  prize  fight,  and  while  they,  the  said and  the  said 

,  were  so  engaged  in  said  ring  and  prize  fight,  they  did  then  and  there, 

unlawfully,  knowingly,  wilfully,  voluntarily,  and  feloniously  beat,  bruise,  strike, 
and  maul  each  other  in  various  parts  of  their  respective  bodies,  to  the  great 
hazard  of  the  lives  of  the  said and  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

PROSTITUTION  OF  WOMEN. 

1.  Oompulsory— §§  2660^  269g. 

Form  No.  229.. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  take  by  inducement  a  certain  female,  to  wit,  one ,  to 

a  house  of  ill-fame  situate  at ,  in  said  county  (or  city  and  county)  of . 

against  her  will  and  without  her  consent,  for  the  purpose  of  prostitution. 

(Contrary,  etc.,  as  in  Form  No.  1.) 


.  xTOcunng — 9  zw . 
Form  No.  230. 

[Follow  Form  No.  1  to  the  t,  and  add:]  wilfully,  unlawfully,  feloniously,  and 

for  the  purpose  of  prostitution,  did  take  away  one ,  a  female,  then  and  there 

under  the  age  of  eighteen  years,  to  wit, years,  from  one ,  her  mother 

{or  father,  etc.,  as  the  case  mat/  6e),  without  the  consent  of  the  said ^  who 

then  and  there  had  the  legal  charge  of  the  person  of  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

3.  Permitting  wife  to  remain  in  house  of  prostitution — §  269g. 

Form  No.  231. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  connive  at,  consent  to,  and  commit  the  crime  of  placing 
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and  leaving  his  wife,  one ^  in  a  house  of  prostitution,  sifuate  at ,  in  said 

county  (or  city  and  county)  of ,  and  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  allow  and  permit  her,  the  said ^  to  remain  in  said 

house  of  prostitution.^ 

(Contrary,  etc.,  as  in  Form  No.  1.) 

1  See  People  ▼.  Conne  bs,  150  Cal.  114,  117,  88  Pac.  821;  People  y.  Duncan,  22  CaL 
App.  430,  432,  134  Pac.  797. 

4 

B  APK-§  261. 

1.  In  general 
Form  No.  232. 
[Follow  Form  No.  1  to  iJie  t,  and  addi\  did  then  and  there,  to  wit,  on  the 


day  of ,  19 — ,  at  said  county  and  in  said  state,  wilfully,  unlawfully,  and 

feloniously,  and  with  force  and  violence,  have  and  accomplish  an  act  of  sexual 

intercourse  with  and  upon  one ^  a  female,  who  was  not  then  and  there  the 

wife  of  defendant,  without  the  consent  and  against  the  will  of  the  said ,  and 

she,  the  said  ,  then  and  there  resisted  the  accomplishment  of  said  act  of 

sexual  intercourse,  but  her  resistance  was  then  and  there  overcome  by  force  and 

violence  use^d  upon  and  against  the  said by  said  defendant. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  233. 
(Precedent  from  People  v.  Snyder,  75  Cal.  323,  17  Pac.  208.) 

[Commence  as  in  Form  No.  33,  and  add:]  John  H.  Snyder  is  accused  by  the 
district  attorney  by  this  information  of  the  crime  of  rape,  committed  as  follows : 

The  said  John  H.  Snyder  on  or  about  the day  of ^  in  the  year  of  our 

Lord  nineteen  hundred  and ,  at  the  said  city  and  county  of  San  Francisco, 

state  of  California,  with  force  and  arms,  in  and  upon  one  Louisa  Bell,  a  female 
over  the  age  of  ten  years,  who  was  not  then  and  there  the  wife  of  the  said 
John  H.  Snyder,  violently  and  feloniously  did  make  an  assault,  and  her,  the  said 
Louisa  Bell,  then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  feloni- 
ously did  ravish  and  carnally  know  and  accomplish  with  her  an  act  of  sexual 
intercourse  by  force  and  violence,  and  against  her  will  and  resistance,  contrary 
[concluding  as  in  Form  No.  1]. 

2.  By  threats— §  261. 
Form  No.  234. 

[Follow  Form  No.  1  to  the  *,  amd  add:]  The  said  John  Doe,  on  the day  of 

-,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and ^  at  the  said 


city  and  county  of  San  Francisco,  in  and  upon  one  Julia  Roe,  a  female  then  and 
there  being,  and  not  the  wife  of  the  said  John  Doe,  unlawfully  and  feloniously 
did  make  an  assault,  and  then  and  there  unlawfully  and  feloniously,  and  without 
her  consent,  did  have  carnal  knowledge  of  her,  the  said  Julia  Roe,  by  threats  of 
great  and  immediate  bodily  harm  to  her,  the  said  Julia  Roe,  accompanied  by 
apparent  power  of  execution,  on  the  part  of  him,  the  said  John  Doe,  by  which 
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said  threats  of  great  and  immediate  bodily  harm  then  and  there  made  by  the 
said  John  Doe,  with  apparent  power  of  immediate  execution,  she,  the  said  Julia 
Boe,  having  then  and  there  reasonable  cause  to  believe  and  to  fear  that  the  said 
threats  would  be  then  and  there  executed  to  her  great  and  immediate  bodily 
harm,  was  prevented  from  offering  any  resistance  to  and  against  him,  the  said 
John  Doe,  whereby  and  by  reason  whereof  he,  the  said  John  Doe,  unlawfully 
and  forcibly,  and  without  her  consent,  feloniously  did  carnally  know  the  said 
Julia  Roe,  contrary  [concluding  as  in  Form  No,  1], 


3.  By  Administering  narcotics. 
Form  No.  236. 

[Folloio  Form  No,  1  to  the  t,  and  add:]  in  and  upon  one ,  a  female,  who 

was  not  then  and  there  the  wife  of  the  said ,  violently  and  feloniously  did 

make  an  assault  upon  her,  the  said ,  and  then  and  there,  to  wit,  on  the 

day  of ,  A.  D.  19 — ,  at  said  county  (or  city  and  county)  of ,  her,  the 

said ,  feloniously  did  ravish  and  carnally  know,  the  said then  and  there 

being  rendered  temporarily  incapable  of  giving  legal  consent  to  the  commission 
of  said  act,  by  the  administration  to  her  of  an  intoxicating  narcotic,  an  anesthetic 

substance,  to  the  district  attorney  unknown,  by  the  said (defendant) ;  and  the 

grand  jury  aforesaid,  further  charging  the  aforesaid  offense,  accuse  the  above- 
mentioned  of  the  crime  of  felony,  to  wit,  rape,  committed  as  follows :  The 

said on  the day  of ^,  A.  D.  19 — ,  at  said  county  (or  city  and  county) 

of ,  state  of  California,  in  and  upon  one ,  a  female,  who  was  not  then 

and  there  the  wife  of  said ,  violently  and  feloniously  did  make  an  assault 

upon  her,  the  said ,  then  and  there,  to  wit,  on  said day  of ,  A.  D. 

19 — ,  at  said  county  (or  city  and  county)  of ,  and  her,  the  said ^  feloni- 
ously did  ravish  and  carnally  know,  against  her  will,  and  by  force, 

(Contrary,  etc.,  as  in  Form  No.  1.) 

4.  Where  female  under  age  of  consent — §261. 

Form  No.  236. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  have  and  accomplish  an  act  of  sexual  intercourse  with  and 

upon  one ,  then  and  there  a  female  under  the  age  of  sixteen  years,  to  wit, 

of  the  age  of years,  and  not  then  and  there  the  wife  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

6.  Where  female  of  unsound  mind— §261. 

f 

Perm  No.  237. 

[Add  to  Form  No.  232  the  words,]  "the  said then  and  there  being  temr 

porarily  unsound  in  her  mind,  and  incapable  of  giving  legal  consent  to  the  com- 
mission of  said  act." 

(Contrary,  etc.,  as  in  Form  No.  1.)^ 
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Form  Vo.  238. 

[Follow  Form  No,  1  to  the  *,  and  add:]  The  said  John  Doe,  on  the day  of 

-,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and ,  at  said  city 


and  county  of  San  Francisco,  did  then  and  there  unlawfully  and  feloniously 
accomplish  an  act  of  sexual  intercourse  with  one  Julia  Roe,  a  female  then  and 
there  being,  and  not  the  wife  of  him,  the  said  John  Doe,  she,  the  said  Julia  RoC, 
being  at  the  time  of  the  commission  of  the  said  act  incapable  through  lunacy  and 
other  unsoundness  of  mind  from  giving  legal  consent  to  the  said  act,  contrary 
[concluding  as  in  Form  No.  i] .    . 

£EOEIVINa  STOLEN  PBOPEBTY— §§  486, 407. 

Porm  No.  239.    See  also  Form  No.  179. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  feloniously  steal,  take,  and  carry 

away j  [set  out  the  property,]  of  the  value  of dollars,  in  gold  coin  of 

the  United  States,  and  of  the  personal  property  of  one (the  owner).    That 

thereafter,  to  wit,  on  or  about  the  said day  of ,  A.  D.  19 — ,  at  said 

county  {or  city  and  county)  of ,  the  said  defendant  did  wilfully,  unlawfully, 

knowingly,  and  feloniously,  and  for  his  own  gain,  and  to  prevent  the  owner,  tlie 

said y  from  again  possessing  his  said  personal  property,  buy  and  receive  from 

said (the  thief)  the  said (property),  the  said (defendant)  then 

and  there  well  knowing  the  same  to  have  been  stolen  as  aforesaid. 

(Contrary,  etc.,  as  in  Form  No.  l.^ 

BEFUSINQ  TO  DISPERSE  UPON  LAWFUL  COMMAND. 

Form  No.  240. 

[Follow  Form  No.  1  to  the  *,  and  add:]  That  the  said  John  Doe  and  Richard 

Roe,  and  divers  other  persons,  were  assembled  at ,  in  said  county  (or  city 

and  county)  of ,  and  state  of  California,  for  the  purpose  of  disturbing  the 

public  peace  then  and  there  (or  of  committing  any  other  unlawful  act,  naming  it), 
and  did  then  and  there  wilfully,  unlawfully,  and  knowingly  refuse  to  move  on  or 

disperse  when  directed  to  do  so  by ^  who  was  then  and  there  a  public  officer, 

to  wit, . 

REFUSING  TO  GIVE  NAME  TO  ASSESSOR,  ETC.— §  429. 

Form  No.  241. 

[Follow  Form  No.  2  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlawfully, 

and  fraudulently  refuse  to  give  his  true  name  {or  other  refusal)  to  one ,  who 

was  then  and  there  a  duly  appointed,  qualified,  and  acting  assessor  in  and  for  the 

county  of  ;  the  name  of  said  defendant  being  then  and  there  demandctd 

while  said  assessor  was  then  and  there  discharging  his  duties  as  such  officer. 

(Contrary,  etc.,  as  in  Form  No.  l.X 
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Form  No.  242. 

In  the  Superior  Court,  City  and  County  of  San  Francisco,  State  of  California. 

Department  No. .  Hon. ,  Judge. 

The  People  of  the  State  of  California, 

vs. 


Cause  on  appeal  from  police  judge's  court,  No. ^  in  and  for  the  city  and 

county  of  San  Francisco. 

And  now,  at  this  day,  this  cause  being  called,  and  having  been  heretofore  sub- 
mitted and  taken  under  advisement,  and  all  and  singular  the  law  and  premises 
having  been  fully  considered  by  the  court, 

1  Whereupon  it  is  ordered,  adjudged,  and  decreed  by  the  court  that  the  judg- 
ment and  order  heretofore  rendered  in  the  police  judge's  court  in  and  for  the 
city  and  county  of  San  Francisco,  in  the  above-entitled  cause,  be  and  the  same  is 
hereby •. 

I, ,  county  clerk  of  the  city  and  county  of  San  Francisco,  and  ex  officio 

clerk  of  the  superior  court  thereof,  do  hereby  certify  that  the  foregoing  is  a  true 

copy  of  an  original  order, ,  entered  in  the  above-entitled  cause  on  the 

day  of ,  A.  D.  19 — ^  and  now  remaining  of  record  in  my  office. 

Witness  my  hand  and  the  seal  of  the  court  this day  of ^  A.  D.  19 — . 

,  Clerk. 

By f  Deputy. 

BESOUE. 

1.  Of  Prisoner— §  101. 

Form  No.  243. 

[Follow  Form  No.  1  to  the  *,  and  add:]  One ,  who  was  then  and  there  a 

of  said  county  (or  city  and  county)  of ,  duly  appointed,  qualified,  and 


acting  as  such ^  had  in  his  lawful  custody  as then  and  there  one 

on  a  charge  of committed  in  said  county  {or  city  and  county)  of ,  and 

he,  the  said ,  (defendant,)  well  knowing  that  the  said was  in  the  lawful 

custody  of  him,  the  said ,  as  aforesaid,  did  then  and  there  wilfully,  unlaw- 
fully, and  feloniously  rescue  the  said from  the  custody  of  the  said 

officer  as  aforesaid. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Of  personal  property— §  102. 

Form  No.  244. 

I  Commence  as  in  Form  No.  1,  and  add:]  of  the  crime  of  taking  from  the  cus- 
tody of  an  officer  personal  property  held  under  process  of  law,  committed  as 

follows :  On  the day  of 19 — ,  Abraham  Kent,  a  justice  of  the  peace  in 

and  for  said  county  of  San  !Mateo,  did  issue  an  execution  directed  to  any  con- 
stable of  said  county,  commanding  said  constable  out  of  the  personal  property 
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of  Richard  Roe  to  make  the  sum  of  five  dollars  and  four  dollars  and  sixty-two 
cents  costs,  which  sum  John  Doe  had  theretofore  recovered  of  said  Richard  Roe 

as  per  judgment  given  by  said  Abraham  Kent,  on  the day  of ,  19 — . 

That  said  execution  came  regularly  to  the  hands  of  John  Lynch,  a  constable  in 
and  for  said  county  of  San  Mateo,  who  afterwards  served  and  levied  said  execu- 
tion on  a  certain  bay  mare  of  the  property  of  said  Richard  Roe,  and  that  the 
said  John  Lynch  as  constable  aforesaid  then  and  there  had  said  mare  in  his 

charge  under  process  of  law.    That  afterwards,  on  said day  of ,  19 — , 

the  said  Richard  Roe  unlawfully  did  take  said  mare,  so  being  in  custody  of  said 
Jolin  Lynch  as  such  constable  under  process  of  law,  out  of  the  custody  of  said 
oflScer,  contrary  [concluding  as  in  Form  No.  1], 

RESTRAINT  OF  TRADE. 

See,  post>  Porm  No.  257. 

R0BBER7— §  211. 
Form  No.  245. 

[Follow  Form  No.  1  to  the  t,  and  add:]  in  and  upon  one ,  there  being,  did 

feloniously  make  an  assault  and  did  place  him,  the  said ,  by  force  and  intimi- 
dation, in  bodily  fear,  and  from  the  person  and  immediate  presence  of  and  against 

the  will  of  him,  the  said ,  by  force,  violence,  and  intimidation,  did  then  and 

there  feloniously  seize,  steal,  take,  and  carry  away  certain  personal  property  of 
the  value  of ,  in  gold  coin  of  the  United  States  of  America,  the  personal  prop- 
erty of  him,  the  said ,  then  and  there  in  the  possession  of . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Porm  No.  246. 

[Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
fully, feloniously,  and  forcibly  take  from  the  person,  possession,  and  immediate 

presence  of  one ,  [describe  property,]  of  the  value  of dollars,  in  gold 

coin  of  the  United  States  of  America,  and  of  the  personal  property  of  the  said 

,  which  said  taking  was  then  and  there  without  the  consent  and  against  the 

will  of  the  said ,  and  was  then  and  there  accomplished  as  aforesaid  by  means 

of  force  used  upon  and  against  the  said by  the  said  defendant,  and  by  then 

and  there  putting  the  said in  fear. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

Form  No.  247. 

(Precedent  from  People  v.  Nelson,  56  Cal.  78.) 

[Follow  Form  No.  1  to  the  *,  and  add:]  That  the  said  John  Nelson  and  John 

Sherwood,  on  the day  of ,  19 — ,  at  and  in  the  county  of  Colusa  and 

state  of  California,  in  and  upon  one  Ah  Chung  an  assault  did  make,  and  thereby 
did  place  him,  the  said  Ah  Chung,  in  bodily  fear  and  danger  of  his  life,  and  did 
then  and  there  feloniously  and  unlawfully  take  from  the  said  Ah  Chung  seven 
dollars  in  gold  and  silver  coin  of  the  United  States  of  America,  of  the  value  of 
seven  dollars  in  United  States  gold  coin  of  America  and  more  minutely  and  par- 
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ticularly  described  as  follows :  One  five-dollar  gold  piece  of  money  of  the  value 
of  five  dollars  in  United  States  gold  and  silver  coin,  bearing  the  imprint  upon 
one  side  an  American  eagle,  and  upon  the  other  side  of  said  coin  a  head  of  the 
Goddess  of  Liberty;  the  date  of  the  coinage  of  said  gold  piece  is  unknown  to  your 
informer.  Also  four  half-dollar  pieces  in  silver  coin  of  the  United  States  of 
America,  each  of  said  pieces  of  silver  bearing  the  imprint  upon  one  side  an  Ameri- 
can eagle,  and  upon  the  other  side  the  Goddess  of  Liberty ;  the  date  of  coinage  of 
SHid  pieces  is  unknown  to  your  informer.  These  said  four  pieces  of  silver  are  of 
the  value  of  two  dollars  in  gold  and  silver  coin  of  the  United  States.  All  of  which  . 
money  was  then  and  there  in  the  possession  of  said  Ah  Chung,  and  was  then  and 
there  the  property,  goods  and  chattels  of  the  said  Ah  Chung.  And  the  said  John 
Nelson  and  the  said  John  Sherwood  did  then  and  there  take  from  the  person  and 
against  the  will  of  the  said  Ah  Chung,  the  money  aforesaid,  unlawfully,  wilfully, 
violently,  and  forcibly,  and  did  then  and  there,  unlawfully,  wilfully,  feloniously, 
and  forcibly,  steal,  take,  and  carry  away,  all  of  said  pieces  of  money,  contrary 
[concluding  as  in  Form  No.  1]. 

SEDUCTION. 
1.  In  generaL 

Form  No.  248. 

{Follow  Form  No.  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlaw- 
,  fully,  and  feloniously,  under  promise  of  marriage,  seduce  and  have  sexual  inter- 
course with  one ,  an  unmarried  female  of  previous  chaste  character.  ' 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  For  purposes  of  proBtitatioxt 
Form  No.  249. 

[Follow  Form  No.  1  to  the  t,  cmd  add:]  did  wilfully,  unlawfully,  and  feloni- 
ously inveigle  and  entice  a  certain  unmarried  female,  to  wit,  one ,  who  was 

then  and  there  of  previous  chaste  character,  and  under  the  age  of  eighteen  years, 

to  wit,  of  the  age  of years,  into  a  certain  house  of  ill-fame,  [or  state  where,] 

for  the  purpose  of  prostitution  (or  to  have  illicit  carnal  connection  with  a  certain 

man,  to  wit,  one ) ;  said being  so  inveigled  and  enticed  from  one , 

who  was  then  and  there  the  person  having  the  legal  charge  of  her  person,  and 
without  consent  of  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 

SELUNO  GAME  OUT  OF  SEASON— §  628. 

Form  No.  250. 

[Folloiv  Form  No.  2  to  the  t,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully sell,  expose,  and  offer  for  sale  certain  quail  to  one ,  he,  the  said , 

(defendant,)  then  and  there  well  knowing  that  the  same  was  unlawful,  except 
between  the  fifteenth  day  of  November  and  the  fifteenth  day  of  January  of  the 
following  year. 

(Contrary,  etc.,  as  in  Form  No,  1.) 
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FORM0. 

SPECIAL  VENIBE  FOB  ADDITIONAL  JUBOBS. 

Form  No.  261. 

(Title  as  in  Form  No.  16.) 
It  appearing  to  the  court  that  of  the  panel  of  jurors  regularly  and  specially 

^  summoned  for  this  court  there  remains  an  insufficient  number  to  complete  the 

:  panel  for  the  trial  of  this  cause, 

^'      It  is  thereupon  ordered  by  the  court  that  the  sheriflf  of  the  county  {or  city  and 
county)  of ,  state  of  California,  forthwith  summon  from  the  body  of  the 

;  county,  but  not  from  the  bystanders, good  and  lawful  men  to  complete  the 

panel  for  the  trial  of  this  cause,  and  such  persons  shall  have  the  necessary  qualifi- 
cations of  jurors. 
And  it  is  further  ordered  that  the  persons  summoned  as  aforesaid  be  and  appear 

before  this  court,  at  the  court-room  thereof,  in  the ,  in  the  county  (or  city 

and  county)  of ,  on  the day  of ,  A.  D.  19 — ,  at  the  hour  of 

o'clock  — .  M.  of  said  day. 


-,  Clerk. 


By ,  Deputy  Clerk. 

SPimNQ  ON  SIDEWALK— §  S72a. 

Form  No.  262. 

[Follow  Form  No.  2  to  ike  t,  and  add:]  did  then  and  there  wilfully  and  unlaw- 
fully discharge  mucus  from  the  nose  and  mouth  and  spit  upon  the  sidewalk  of  a 

certain  public  street,  to  wit, street,  between and streets  in  the 

city  of ,  county  of ,  state  of  California. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

SUBOBNATION  OF  PEBJUBY— §  127.^ 

Form  No.  253. 

\Follou9  Form  No.  1  to  the  *,  and  add:]  That  before  the  commission  of  the 

offense  hereinafter  mentioned  and  set  forth,  to  wit,  on  the day  of ,  A.  D. 

19 — ,  at  said  county  {or  city  and  county)  of ,  state  of  California,  one 

was  by ,  a  committing  magistrate  in  and  for  the  county  {or  city  and  county) 

of ,  state  of  California,  regularly  held  to  answer  on  a  charge  of  felony,  to  wit, 

,  to  appear  before  the  superior  court  of  the  county  {or  city  and  county)  of 

,  and  was  admitted  to  bail  by  the  said ,  who  was  then  and  there  a  duly 

elected,  qualified,  and  acting [  state  official  character  of  committing  officer] 

for  said  county  {or  city  and  county)  of ,  state  aforesaid,  to  answer  said 

charge,  in  the  sum  of dollars,  lawful  money  of  the  United  States ;  and  the 

jurors  aforesaid,  on  their  oath  aforesaid,  do  present  that  the  said (defend- 
ant) did  (on  the day  of ,  A.  D.  19 — ,  at  said  county  {or  city  and 

county )  of ,  unlawfully,  corruptly,  wickedly,  and  feloniously  suborn,  solicit, 

instigate,  persuade,  and  procure  one to  go  and  appear  before  one ,  who 

1  Charge  of  subornation  of  perjury  must  state  aU  the  essential  elements  constitut- 
ing the  crime  of  perjury;  where  this  is  not  stated  a  public  offense  is  not  charged. — 
People  Y.  Ross,  103  Cal.  425,  37  Pac.  379. 
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was  then  and  there  the  duly  elected,  qualified,  and  acting  judge  of  the  superior 

court  in  and  for  said  county  {or  city  and  county)  of ,  state  aforesaid,  and  did 

then  and  there  wilfully  and  unlawfully  solicit  and  procure  said falsely  and 

wilfully  to  depose  and  say  and  give  evidence  upon  his  oath,  and  contrary  to  such 

oath,  evidence  and  statements  on  and  under  such  oath,  which  he,  the  said , 

and  he,  the  said (defendant),  hoth  then  and  there  knew  to  be  false,  upon 

and  about  the  following  matter  which  was  then  and  there  material  to  the  matter 

then  under  investigation,  being  an  inquiry  into  the  qualifications  of  said to 

become  a  surety  upon  the  bond  of  said for  his  appearance  to  answer  the 

aforementioned  charge,  namely,  that  the  said was  then  and  there  the  only 

true,  rightful,  legal,  and  undisputed  owner  of  and  held  the  only  legal  and  lawful 
title  to,  and  was  then  and  there  in  the  actual,  immediate,  and  unquestioned  pos- 
session of,  that  certain  lot  of  land  mentioned  and  described  in  that  certain  bond 

which  he,  the  said ,  presented  to  said ,  judge  as  aforesaid,  and  offered 

to  qualify  and  become  one  of  the  bondsmen  and  as  surety  for  the  said ,  and 

the  said ,  in  consequence  of  such  solicitation,  instigation,  persuasion,  procure- 
ment, and  subornation  of  said ,  (defendant,)  did,  on  said day  of , 

A.  D.  19 — ,  at  said  county  {or  city  and  county)  of ,  then  and  there  take  oath 

before  the  said ,  judge  as  aforesaid,  who  was  then  and  there  an  officer  author- 
ized by  law  and  competent  to  administer  oaths  in  that  behalf,  and  he,  the  said 

,  being  then  and  there  sworn  to  testify  truly,  and  being  interrogated  under 

oath  as  aforesaid,  by  the  said ,  judge  as  aforesaid,  did  then  and  there  wil- 
fully, corruptly,  falsely,  feloniously,  and  contrary  to  such  oath,  depose,  swear, 

and  testify  in  substance  as  follows:  [insert  bond],  all  of  which  then  and 

there  became  and- was  material  to  know;  whereas  in  truth  and  in  fact  the  said 

was  not  then  and  there  a  freeholder  in  the  state  of  California,  nor  was  he 

then  and  there  worth  the  sum  of dollars,  in  lawful  money  of  the  United 

States,  exclusive  of  property  exempt  from  execution,  and  over  and  aboye  all  his 

debts  and  liabilities,  nor  did  he  then  and  there  own  a  lot  of  land  situate  at , 

in  said  county  {or  city  and  county)  of ,  state  of  California,  with  improve- 
ments thereon,  worth  the  sum  of dollars,  in  lawful  money  of  the  United 

States,  as  he,  the  said ,  then  and  there  well  knew ;  whereas  in  truth  and  in 

fact  the  said ,  (defendant,)  at  the  time  of  instigating,  soliciting,  persuading, 

procuring,  and  suborning  the  said  corruptly,  falsely,  and  feloniously  to 

swear  as  aforesaid,  and  at  the  time  of  presenting  the  said to  said ,  judge 

as  aforesaid,  to  become  and  to  qualify  as  a  bondsman  for  said  ,  and  did 

qualify  as  such,  well  knew  that  the  said was  not  then  and  there  the  only 

true,  rightful,  legal,  or  undisputed  owner  of,  or  held  the  only  legal  and  lawful 
title  to,  and  was  not  then  and  there  in  the  actual,  immediate,  or  unquestioned 
possession  of,  that  certain  lot  of  land  hereinbefore  mentioned  and  described  in 

said  bond ;  and  the  jurors  aforesaid,  upon  their  oaths,  do  say  that  the  said , 

(defendant,)  on  the  said day  of ,  A.  D.  19 — ,  at  said  county  {or  city 

and  county)  of ,  did  unlawfully,  wickedly,  corruptly,  and  feloniously  suborn, 

solicit,  instigate,  persuade,  and  procure  the  said to  commit  wilful  and  cor- 
rupt perjury  in  and  by  his  oath  aforesaid,  before  the  said ,  judge  as  aforesaid, 

then  and  there  having  lawful  and  competent  authority  to  administer  the  said  oath. 
(Contrary,  etc.,  as  in  Form  No.  1.) 
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FORMS. 

TAPPINQ  TELEOBAPH-WIBES,  OB  LEARNmO  CONTENTS  OF 

TELEOBAPH  MESSAGES— §  640. 

Form  No.  254. 

[Follow  Form  No,  1  to  the  t,  and  add:]  did  wilfully,  unlawfully,  fraudulently, 
.  and  feloniously,  by  means  of  machines,  instruments,  and  contrivances,  attempt 

J  to  learn [siate  by  what  means]  the  contents  of  certain  telegraphic  messages 

J  whilst  said  messages  were  being  sent  over  the  telegraph  lines  of  the  Western 

Union  Telegraph  Company,  {or  other  line,  as  the  fact  w^iy  be,)  a  corporation 

;  organized  and  existing  under  the  laws  of  the  state  of  California,  and,  to  wit,  on 

the day  of ,  A.  D.  19 — ,  doing  business  in  said  county  {or  city  and 

county)  of ,  state  of  California. 

(Contrary,  etc.,  as  in  Form  No.  1.), 

THBEATS  AGAINST  LIFE— §§701,  706. 

Form  No.  256. 

[Follow  Form  No,  ltothe\y  and  add:]  did  then  and  there  wilfully,  unlawfully, 

feloniously,  and  of  malice  aforethought,  threaten  to  kill  and  murder  one , 

contrary  to  the  form,  force,  and  effect  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  people  of  the  state  of  California. 

And  deponent  has  just,  probable,  and  reasonable  cause  to  fear  and  believe,  and 
does  fear  and  believe,  that  said will  carry  said  threats  into  execution. 

Wherefore  deponent  prays  that  the  said may  be  required  to  give  sureties 

to  keep  the  peace  toward  the  people  of  said  state,  and  particularly  toward  de- 
ponent, and  prays  that  the  said may  be  brought  before  a  magistrate  and  dealt 

with  according  to  law. 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  19 — . 

,  Judge  of  the  Police  Court  of  the  City  and  County  of  San  Francisco. 

Residence  or  place  of  business, . 


TBAIN-WBEOKINGk-§  219. 
Form  No.  266. 

[Follow  Form  No,  1  to  the  t,  and  add:]  did  then  and  there  wilfully,  unlawfully, 
and  feloniously  place  an  obstruction  upon  the  track  of  a  certain  railroad,  to  wit, 
the railroad,  then  and  there  owned  and  operated  by  the Railroad  Com- 
pany, a  corporation,  with  the  felonious  intent  then,  there,  and  thereby  of  derail- 
ing a  certain  passenger  train,  to  wit, ,  then  and  there  being  operated  upon 

and  over  said  track,  and  thereby  to  wreck  the  said  train. 

I  Contrary,  etc.,  as  in  Form  No.  1.^ 
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FORMS.  ' 

TRUSTS— Cartwright   Anti-Tmst   Law,    Stats,   and   Amdts.    1907,   p.   984, 

2  HeniiiBg's  Oen.  Laws,  3rd  ed.,  p.  3425. 

Form  No.  267.i 
The  above  named  defendants  are,  and  each  of  them  is,  accused  by  the  grand 
jury  of  the  county  of  Los  Angeles,  state  of  California,  by  this  indictment,  of 
the  crime  of  conspiracy  against  trade,  a  misdemeanor,  committed  at  and  in  the 
county  of  Los  Angeles  and  outside  of  the  city  of  Los  Angeles,  and  before  the 
finding  of  this  indictment,  as  follows,  to  wit : 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  each  of  the  defendants,  the  said  Los  Angeles  Creamery  Company ; 
Crescent  Creamery  Company ;  Burr  Creamery  Corporation ;  Sanitary  Gold  Seal 
Dairy  Company;  Southwestern  Dairy  Company;  Jersey  Farm  Dairy  Company; 
Adohr  Certified  Dairy;  Mutual  Dairy  Association;  and  Excelsior  Dairy  Com- 
pany, was  a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  California  and  transacting,  doing  and  carrying  on  business  in 
the  county  of  Los  Angeles,  state  of  California; 

That  the  said  defendants  L.  S.  Blenkiron  and  C.  P.  Nowlin  were,  on  or  about 
the  26th  day  of  January,  1921,  and  at  all  times  herein  mentioned,  doing  busi- 
ness in  the  county  of  Los  Angeles,  state  of  California,  under  the  fictitious  name 
of  Hansen  Dairy  Company ; 

That  the  said  defendant  W.  H.  Martin  was,  on  or  about  the  26th  day  of 
January,  1921,  and  at  all  times  herein  mentioned,  doing  business  in  the  county 
of  Los  Angeles,  state  of  California,  under  the  fictitious  name  of  Hollywood 
Farms  Dairy  Company ; 

That  the  said  defendant  H.  J.  Boyle  was,  on  or  about  the  26th  day  of  Janu- 
ary, 1921,  and  at  all  times  herein  mentioned,  doing  business  in  the  county  of 
Los  Angeles,  state  of  California,  under  the  fictitious  name  of  Western  Farms 
Dairy ; 

That  the  said  defendant  B.  S.  Anslyn'was,  on  or  about  th«  26th  day  of 
January,  1921,  and  at  all  times  herein  mentioned,  doing  business  in  the  county 
of  Los  Angeles,  state  of  California,  under  the  fictitious  name  of  Standard  Dairy 
Company ; 

That  the  said  defendant  Robert  W.  Thompson  was,  on  or  about  the  26th  day 
of  January,  1921,  and  at  all  times  herein  mentioned,  doing  business  in  the 
county  of  Los  Angeles,  state  of  California,  under  the  fictitious  name  of  Home 
Dairy  Company; 

.  That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  the  said  defendant  George  E.  Piatt  was  the  president,  officer  and 
agent  of  the  said  defendant  Los  Angeles  Creamery  Company,  a  corporation; 

1  At  this  time  when  the  churches  have  ceased  to  function,  when  there  is  a  general  breakdown 
of  morality  in  all  classes  of  business,  and  rascality  is  abroad  in  the  land,  it  is  well  to  get 
re-oriented  with  the  wholesome  laws  upon  our  statute  books,  and  take  cognizance  of  the  relief 
we  have  within  our  power,  if  public  officials  will  but  enforce  the  laws.  This  is  the  second  case 
from  Los  Angeles  County  since  the  present  era  of  riot  in  extortion  set  in.  The  former  case 
was  prosecuted  successfully  through  the  courts  of  the  state.  See  People  v.  H.  Jevne  Company 
(a  corporation)  et  al.,  179  Cal.  621,  178  Pac.  517. 
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FORIIS* 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein  . 
mentioned,  the  said  defendant  R.  D.  Weaver  was  an  officer  and  employee  and 
the  agent  of  the  said  defendant  Los  Angeles  Creamery  Company,  a  corporation ; 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  defendant  S.  A.  W.  Carver  was  the  vice  president,  officer  and  agent 
of  the  said  defendant  Crescent  Creamery  Company,  a  corporation ; 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  defendant  D.  M.  Dorman  was  the  vice  president,  officer  and  agent 
of  said  defendant  Crescent  Creamery  Company,  a  corporation ; 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  the  defendant  E.  Burr  was  the  vice  president,  officer  and  agent  of 
the  said  defendant  Burr  Creamery  Corporation,  a  corporation ; 

That  on  or  about  the  said  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  the  defendant  G.  H.  Shaw  was  the  secretary  and  treasurer,  officer 
and  agent  of  Sanitary  Gold  Seal  Dairy  Company,  a  corporation ; 

That  on  or  about  the  said  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  the  defendant  John  Luchsinger  was  the  manager,  officer  and  agent 
and  employee  of  the  Southwestern  Dairy  Company,  a  corporation ; 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein  * 
mentioned,  the  defendant  Robert  St.  John  Gardiner  was  the  president,  officer, 
agent  and  employee  of  the  defendant  Jersey  Farm  Dairy  Company,  a  corpo- 
ration ; 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  the  defendant  M.  H.  Adamson  was  the  president,  officer,  agent  and 
employee  of  the  defendant  Adohr  Certified  Dairy,  a  corporation ; 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  the  defendant  G.  B.  Miller  was  the  president,  officer  and  agent  of 
the  defendant  Mutual  Dairy  Association,  a  corporation ; 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  defendant  C.  L.  Damron  was  the  secretary,  officer,  agent  and 
employee  of  the  defendant  Mutual  Dairy  Association,  a  corporation ; 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  defendant  Charles  F.  Heil  was  the  officer,  agent  and  employee  of 
the  defendant  Excelsior  Dairy  Company,  a  corporation ; 

That  on  or  about  the  26th  day  of  January,  1921,  and  at  all  times  herein 
mentioned,  defendant  C.  W.  Strodthoff  was  an  officer  and  employee  and  the 
agent  of  the  defendant  Hansen  Dairy  Company,  a  copartnership ; 

That  the  said  individuals  above  named  were  the  representatives,  officers, 
agents  and  employees  of,  and  did  represent  and  act  for  in  all  the  acts  and 
transactions  herein  set  out,  the  respective  corporations  and  copartnerships  of 
which  they  are  alleged  herein  respectively  to  have  been  the  officer,  agent  and 
employee ; 

That  all  of  said  corporations,  copartnerships,  persons  and  individuals,  defend- 
ants above  named,  were,  and  each  of  them  was,  on  or  about  the  said  26th  day 
of  January,  1921,  and  at  all  times  herein  mentioned,  engaged  in  the  business  of 
buying,  selling,  distributing  and  dealing  in  milk  in  Los  Angeles  County,  state 
of  California;  ^^^^ 


FORMS. 

That  on  or  about  the  26th  day  of  January,  1921,  at  and  in  the  county  of 
Los  Angeles,  state  of  California,  said  defendants,  and  each  of  them,  did  wilfully, 
unlawfully,  knowingly  and  fraudulently,  conspire,  combine,  confederate  and 
agree  together  to  create  and  carry  out  restrictions  in  the  buying,  selling  and 
distributing  of  milk  and  to  limit  and  reduce  the  production  of  said  milk 
and  prevent  competition  in  the  purchase  and  sale  of  said  milk  and  to  fix  a 
standard  price  and  figure  which  should  be  paid  to  the  producers  of  said  milk 
purchased  by  the  defendants  or  either  of  them,  and  fix  a  standard  price  and 
figure  which  should  be  charged  each  and  every  consumer  of  said  milk  pur- 
chased from  the  said  defendants  or  either  or  any  of  them,  and  thereby  establish 
and  control  the  price  of  milk  in  the  said  county  of  Los  Angeles ;  to  make,  enter 
into,  execute  and  carry  out  contracts,  obligations  and  agreements  by  which 
they  should  bind  themselves  not  to  sell,  dispose  of  or  distribute  any  milk  below 
a  common  standard  figure  or  fixed  price,  and  by  which  they  should  bind  them- 
selves to  establish  and  settle  the  price  of  milk  between  them  so  as  to  directly 
and  indirectly  prevent  and  preclude  a  free  and  unrestricted  competition  among 
themselves,  and  between  and  among  themselves  and  others  who  might  be 
#  engaged  in  the  purchase,  sale  and  distribution  of  milk;  in  that  on  or  about 
the  26th  day  of  January,  1921,  the  said  defendants  and  each  of  them  did  then 
and  there,  at  and  in  said  county  of  Los  Angeles,  state  of  California,  wilfully,  , 
unlawfully  and  fraudulently  agree  among  themselves  and  each  with  the  other 
that  on  and  after  the  first  day  of  February,  1921,  the  said  defendants  and 
each  of  them  should  and  would  sell  and  cause  to  be  sold  at  and  in  the  said  • 
county  of  Los  Angeles,  milk  at  such  fixed  price  of  sixteen  cents  per  quart  and 
nine  cents  per  pint  to  purchasers  of  milk  at  retail.  That  said  defendants  did 
then  and  there  as  aforesaid  and  in  said  county  of  Los  Angeles,  state  of  Cali- 
fornia, wilfully,  unlawfully  and  fraudulently  agree  among  themselves  and  each 
with  the  other  that  they  would  pay  the  producers  from  whom  they  or  each  or  - 
any  of  them  purchased  milk  during  the  month  of  January,  1921,  only  four 
dollars  per  hundred  pounds  of  milk;  and  that  they  would  purchase  daily  in 
each  of  the  months  following  the  month  of  February,  1921,  at  such  price  of  four 
dollars  per  hundred  pounds,  only  a  limited  amount  of  milk,  to  wit,  a  daily 
amount  equal  to  the  daily  average  amount  purchased  from  such  producers  or 
any  of  them  in  the  month  of  February,  1921 ;  and  that  they  would  pay  to  said  - 
producers,  and  any  and  all  of  them,  a  less  price,  to  wit,  a  price  based  upon  the 
butter  fat  content  of  said  milk,  for  all  milk  produced  by  and  purchased  from 
such  producers  by  said  defendants  and  each  and  any  of  them  in  excess  of  the 
daily  average  amount  of  milk  so  purchased  in  February,  1921,  with  the  intent 
and  purpose  upon  the  ^art  of  each  of  said  defendants  then  and  there  and 
thereby  to  control  the  price  at  which  all  said  milk  might  be  purchased  from 
said  producers  of  milk  and  to  control  the  price  at  which  all  such  milk  might 
be  sold  by  them,  the  said  defendants,  to  the  public  and  consumers  of  milk,  and 
to  limit,  restrain,  reduce  and  discourage  the  production  thereof,  and  to  force 
and  compel  the  said  producers  of  said  milk  to  sell  to  them,  the  said  defendants, 
such  excess  milk  at  such  reduced  price ;  and  with  the  intent  and  purpose  then  " 
and  there  and  thereby  to  limit,  restrain,  reduce  and  discourage  the  production 
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of  milk  throughont  the  county  of  Los  Angeles  generally  and  in  territory  and 
other  places  contiguous  and  adjacent  thereto ; 

That  said  defendants  and  each  of  them  did  then  and  there,  to  wit,  on  or 
about  the  26th  day  of  January,  1921,  further  agree  among  themselves  and  each 
with  the  other  that  on  and  after  the  first  day  of  March,  1921,  for  all  milk  pur- 
chased from  producers  who  had  not  furnished  milk  to  said  defendants  or  any 
of  them  during  the  month  of  February,  1921,  the  said  defendants  nor  either 
nor  any  of  them  would  pay  such  producers  for  any  milk  so  produced  any  sum 
except  a  sum  or  price  based  on  the  butter  fat  content  in  said  milk;  with  the 
intent  and  purpose  then  and  there  and  thereby  to  force  and  compel  the  said 
producers  of  said  milk  to  sell  to  them,  the  said  defendants,  all  of  said  milk 
produced,  and  to  be  produced,  by  them,  at  a  lower  standard  price  than  paid  to 
other  producers  of  like  milk ;  and  then  and  there  and  thereby  to  limit,  restrain, 
reduce  and  discourage  the  production  of  milk  generally  throughout  the  county 
of  Los  Angeles,  state  of  California,  and  in  territory  and  other  places  contiguous 
and  adjacent  thereto ; 

That  in  furtherance  and  pursuance  of  said  conspiracy,  combination,  compact, 
trust,  understanding  and  agreement,  said  defendants  and  each  and  all  of  them 
did,  at  and  in  said  county  of  Los  Angeles,  state  of  California,  and  outside  the 
city  of  Los  Angeles,  on  said  first  day  of  February,  1921,  and  for  four  months 
continuously  thereafter,  sell  said  milk  distributed  by  them  to  the  public,  at 
the  fixed  price  of  sixteen  cents  a  quart  and  nine  cents  a  pint; 

That  in  furtherance  and  pursuance  of  said  conspiracy,  combination,  compact, 
trust,  understanding  and  agreement,  said  defendants  and  each  and  all  of  them 
did,  on  said  first  day  of  February,  1921,  and  for  four  months  continuously 
thereafter,  at  and  in  said  county  of  Los  Angeles,  state  of  California,  and  out- 
side said  city  of  Los  Angeles,  pay  to  the  producers  from  whom  said  defendants 
and  each  and  all  of  them  purchased  said  milk,  the  fixed  price  of  four  dollars 
per  one  hundred  pounds,  in  the  manner  and  to  the  extent  herein  alleged ; 

That  in  furtherance  and  pursuance  of  said  conspiracy,  combination,  compact, 
contract,  trust,  understanding  and  agreement,  said  defendants  and  each  and  all 
of  them,  on  the  first  day  of  March,  1921,  and  for  three  months  continuously 
thereafter,  at  and  in  said  county  of  Los  Angeles,  state  of  California,  and  outside 
said  city  of  Los  Angeles,  purchased  from  day  to  day  during  such  period  of  time, 
only  an  amount  of  milk  equal  to  the  average  daily  purchases  from  each,  any 
and  all  of  the  said  producers  so  supplying  said  milk  during  the  month  of 
February,  1921,  at  the  standard  price  so  fixed  as  aforesaid,  to  wit,  four  dollars 
per  one  hundred  pounds,  and  for  any  amount  in  excess  of  such  February  daily 
average  for  milk  furnished  by  said  producer  to  each  and  any  of  said  defend- 
ants, they,  the  said  defendants  and  each  and  all  of  them,  paid  a  less  sum,  to 
wit,  a  sum  less  than  one  dollar  per  pound  of  butter  fat  content ; 

That  in  furtherance  and  pursuance  of  said  conspiracy,  combination,  compact, 
contract,  trust,  understanding  and  agreement,  said  defendants  and  each  and  all 
of  them,  on  and  after  the  first  day  of  March,  1921,  at  and  in  said  county  of 
Los  Angeles,  state  of  California,  and  outside  the  city  of  Los  Angeles,  did  pur- 
chase all  milk  procured  and  obtained  from  producers  who  had  not  furnished 
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jnilk  to  said  defendants  or  any  of  them  during  the  month  of  February,  1921,  at 
a  sum  less  than  one  dollar  per  pound  of  butter  fat  content; 

And  the  said  defendant  Los  Angeles  Creamery  Company,  a  corporation,  afore- 
said, in  pursuance  of  and  knowingly,  wilfully  and  unlawfully  carrying  out  said 
conspiracy,  combination,  and  confederation  as  aforesaid,  did,  on  the  first  day 
of  February,  1921,  and  on  each  and  every  day  thereafter  during  said  month 
of  February,  1921,  at  and  in  the  county  of  Los  Angeles,  state  of  California,  and 
outside  the  city  of  Los  Angeles,  sell  to  one  Nellie  David  a  one-quart  bottle  of 
milk  for  the  sum  of  sixteen  cents ; 

And  the  said  defendant  Los  Angeles  Creamery  Company,  a  corporation,  afore- 
said, in  pursuance  of  and  knowingly,  wilfully  and  unlawfully  carrying  out  said 
conspiracy,  combination,  compact,  trust,  understanding  and  agreement  afore- 
said, and  in  furtherance  of  said  conspiracy,  combination  and  confederation  as 
aforesaid,  did,  on  the  first  day  of  February,  1921,  and  on  each  and  every  day 
thereafter  during  said  month  of  February,  1921,  at  and  in  the  county  of  Los 
Angeles,  state  of  California,  and  outside  the  city  of  Los  Angeles,  sell  to  one 
Florence  E.  Clayton  a  one-quart  bottle  of  milk  for  the  sum  of  sixteen  cents ; 

And  the  said  Crescent  Creamery  Company,  a  corporation,  defendant,  afore- 
said, in  pursuance  of  and  knowingly,  wilfully  and  unlawfully  carrying  out  said 
conspiracy,  combination,  compact,  trust,  understanding  and  agreement  afore- 
said, and  in  furtherance  of  said  conspiracy,  combination  and  confederation  as 
aforesaid,  did,  at  and  in  the  county  of  Los  Angeles,  state  of  California,  and 
outside  the  city  of  Los  Angeles,  on  the  first  day  of  March,  1921,  and  on  each 
and  every  day  thereafter  in  the  said  month  of  March,  1921,  purchase  and  receive 
from  one  Henry  Reich  a  quantity  of  milk,  and  paid  and  agreed  to  pay  the  said 
Henry  Reich  for  that  part  thereof  equal  to  the  average  daily  sale  of  milk  of 
said  Henry  Reich  to  said  Crescent  Creamery  Company,  a  corporation,  during 
the  month  of  February,  1921,  at  the  standard  fixed  price  as  aforesaid,  to  wit, 
the  sum  of  four  dollars  per  one  hundred  pounds  of  milk ;  and  for  that  part  of 
said  milk  in  excess  of  said  average  daily  sale  in  the  month  of  February,  1921, 
the  said  Crescent  Creamery  Company,  a  corporation,  paid  and  agreed  to  pay  the 
said  Henry  Reich  therefor  at  a  rate  of  less  than  one  dollar  per  pound  of  butter 
fat  content  as  aforesaid ; 

And  the  said  Crescent  Creamery  Company,  a  corporation,  defendant,  afore- 
said, in  pursuance  of  and  knowingly,  wilfully  and  unlawfully  carrying  out  said 
conspiracy,  combination,  compact,  trust,  understanding  and  agreement  afore- 
said, and  in  furtherance  of  said  conspiracy,  combination  and  confederation  as 
aforesaid,  did,  at  and  in  the  county  of  Los  Angeles,  on  the  first  day  of  March, 
1921,  and  on  each  and  every  day  thereafter  in  the  said  month  of  March,  1921, 
purchase  and  receive  from  one  H.  A.  Maddox  a  quantity  of  milk,  and  paid  and 
agreed  to  pay  the  said  H.  A.  Maddox  for  that  part  thereof  equal  to  the  average 
daily  sale  of  milk  of  said  H.  A.  Maddox  to  said  Crescent  Creamery  Company,  a 
eorporiation,  during  the  month  of  February,  1921,  at  the  standard  fixed  price 
as  aforesaid,  to  wit,  the  sum  of  four  dollars  per  one  hundred  pounds  of  milk  ; 
and  for  that  part  of  said  milk  in  excess  of  said  average  daily  sale  in  the  month 
of  February,  1921,  the  said  Crescent  Creamery  Company,  a  corporation,  paid 
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and  agreed  to  pay  the  said  H.  A.  Maddox  therefor  at  a  rate  of  less  than  one 
dollar  per  pound  of  butter  fat  content  as  aforesaid ; 

And  the  said  defendant  Los  Angeles  Creamery  Company,  a  corporation,  afore- 
said, in  pursuance  of  and  knowingly,  wilfully  and  unlawfully  carrying  out  said 
conspiracy,  combination,  compact,  trust,  understanding  and  agreement  afore- 
said, and  in  furtherance  of  said  conspiracy,  combination  and  confederation  as 
aforesaid,  did,  at  and  in  the  said  county  of  Los  Angeles,  state  of  California,  and 
outside  the  city  of  Los  Angeles,  on  the  first  day  of  March,  1921,  and  on  each 
and  every  day  thereafter  in  the  said  month  of  March,  1921,  purchase  and 
receive  from  one  C.  L.  Bamett  a  quantity  of  milk,  and  paid  and  agreed  to  pay 
the  said  C.  L.  Barnett  for  that  part  thereof  equal  to  the  average  daily  sale  of 
milk  of  said  C.  L.  Barnett  to  said  Los  Angeles  Creamery  Company,  a  corpora- 
tion, during  the  month  of  February,  1921,  at  the  standard  fixed  price  as  afore- 
said, to  wit,  the  sum  of  four  dollars  per  one  hundred  pounds  of  milk ;  and  for 
that  part  of  said  milk  in  excess  of  said  average  daily  sale  in  the  month  of 
February,  1921,  the  said  Los  Angeles  Creamery  Company,  a  corporation,  paid 
and  agreed  to  pay  the  said  C.  L.  Barnett  therefor  at  a  rate  less  than  one  dollar 
per  pound  of  butter  fat  content  as  aforesaid ; 

And  the  said  Los  Angeles  Creamery  Company,  a  corporation,  defendant, 
aforesaid,  in  pursuance  of  and  knowingly,  wilfully  and  unlawfully  carrying 
out  said  conspiracy,  combination,  compact,  trust,  uaderstanding  and  agree- 
ment aforesaid,  and  in  furtherance  of  said  conspiracy,  combination  and  con- 
federation as  aforesaid,  did,  at  and  in  the  said  county  of  Los  Angeles,  state  of 
California,  and  outside  the  said  city  of  Los  Angeles,  on  the  first  day  of  March, 
1921.  and  on  each  and  every  day  thereafter  in  the  said  month  of  March,  1921, 
purchase  and  receive  from  one  H.  and  H.  Dairy  Company,  a  corporation,  a 
quantity  of  milk,  and  paid  and  agreed  to  pay  the  said  H.  and  H.  Dairy  Com- 
pany for  a  part  thereof  equal  to  the  average  daily  sale  of  milk  of  said  H.  and  H. 
Dairy  Company  to  said  Los  Angeles  Creamery  Company,  a  corporation,  during 
the  month  of  February,  1921,  at  the  standard  fixed  price  as  aforesaid,  to  wit, 
the  sum  of  four  dollars  per  one  hundred  pounds  of  milk ;  and  for  that  part  of 
said  milk  in  excess  of  said  average  daily  sale  in  the  month  of  February,  1921, 
the  said  Los  Angeles  Creamery  Company,  a  corporation,  paid  and  agreed  to 
pay  the  said  H.  and  H.  Dairy  Company  therefor  at  a  rate  less  than  one  dollar 
per  pound  of  butter  fat  content  as  aforesaid ; 

And  the  said  defendant  Los  Angeles  Creamery  Company,  a  corporation,  afore- 
said, in  pursuance  of  and  knowingly,  wilfully  and  unlawfully  carrying  out  said 
conspiracy,  combination,  compact,  trust,  understanding  and  agreement  afore- 
said, and  in  furtherance  of  said  conspiracy,  combination  and  confederation  as 
aforesaid,  did,  at  and  in  the  said  county  of  Los  Angeles,  state  of  California, 
and  outside  the  city  of  Los  Angeles,  on  the  first  day  of  March,  1921,  and  on 
each  and  every  day  thereafter  in  the  said  month  of  March,  1921,  purchase  and 
receive  from  one  G.  A.  Farnum  a  quantity  of  milk,  and  paid  and  agreed  to  pay 
the  said  Q.  A.  Farnum  for  that  part  thereof  equal  to  the  average  daily  sale  pf 
milk  of  said  G.  A.  Farnum  to  said  Los  Angeles  Creamery  Company,  a  cor- 
poration,  during  the  month  of  February,  1921,  at  the  standard  fixed  price 
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as  aforesaid,  to  wit,  the  sum  of  four  dollars  per  one  hundred  pounds  of  milk ; 
and  for  that  part  of  said  milk  in  excess  of  said  average  daily  sale  in  the  month 
of  February,  1921,  the  said  Los  Angeles  Creamery  Company,  a  corporation^ 
paid  and  agreed  to  pay  the  said  G.  A.  Pamum  therefor  a  rate  less  than  one 
dollar  per  pound  of  butter  fat  content  as  aforesaid ; 

That  by  reason  of  the  said  conspiracy  aforesaid,  and  each  and  all  of  the  acts 
of  defendants,  and  each  of  them,  in  furtherance  of  the  said  conspiracy  afore- 
said, said  defendants  did  wilfully,  unlawfully  and  fraudulently  create,  organize 
and  maintain  a  monopoly  in  the  purchase,  sale  and  distribution  of  milk,  in  the 
county  of  Los  Angeles,  and  in  that  part  of  the  county  of  Los  Angeles  outside 
the  city  of  Los  Angeles,  and  in  said  city  of  Los  Angeles,  and  by  reason  thereof, 
the  said  defendants  then  and  there  and  thereby  controlled  the  price  paid  to 
producers  of  said  milk,  and  discouraged,  prevented,  curtailed  and  limited  the 
production  of  said  milk,  and  did  then  and  there  and  thereby  force  and  compel 
the  consumers  of  milk  in  the  city  of  Los  Angeles,  and  in  the  county  of  Los 
Angeles  outside  the  city  of  Los  Angeles,  to  pay  the  price  fixed  and  maintained 
by  said  defendants,  as  aforesaid. 

All  of  which  is  contrary  to  the  form,  force  and  effect  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  California, 

VAQBANOT— §  647. 
Form  No.  268.^ 
XVenuB  a/nd  title  as  in  Form  No,  16.]    Personally  appears  before  me,  this 


day  of ,  A.  D.  19 — , ,  who  on  oath  makes  complaint,  and  deposes  and  says, 

that  on  the day  of ,  A.  D.  19 — ,  and  from  said day  of ,  A.  D. 

19 — ,  up  to  the day  of ,  A.  D.  19 — ,  in  the  county  {or  city  and  county) 

of ,  state  of  California,  the  crime  of  misdemeanor,  to  wit,  vagrancy,  was 

committed,  to  wit,  by  (whose  real  name  is  unknown  to  this  deponent), 

who  then  and  there,  and  from  said day  of ,  A.  D.  19 — ,  up  to  the 

day  of ,  A.  D.  19 — ,  not  being  a  California  Indian,  being  without  visible 

means  of  living,  and  having  the  physical  ability  to  work,  did  not  seek  employ- 
ment, nor  labor  when  employment  was  offered  him ; 

And  who,  being  a  healthy  person  and  beggar,  did  then  and  there  wilfully  and 
unlawfully  solicit  alms  as  a  business ; 

Wilfully  and  unlawfully  roams,  and  wilfully  and  unlawfully  has  roamed,  about 
from  place  to  place,  without  any  lawful  business  ; 

And  being  then  and  there  known  to  be  a  pickpocket,  thief,  burglar,  and  confi- 
dence operator,  and  having  no  visible  or  lawful  means  of  support,  was  found 
wilfully  and  unlawfully  loitering  around  a  certain ; 

Wilfully  and  unlawfully  was,  has  been,  and  during  said  time  continued  to  be, 
and  still  is,  an  idle  and  dissolute  person,  who  wanders  and  roams,  and  has  during 
said  time  wandered  and  roamed,  about  the  streets  of  said  city  and  county  at  late 
and  unusual  hours  of  the  night ; 
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Wilfully  and  unlawfully  was,  has  been,  and  during  said  time  continued  to  be, 
and  still  is,  an  associate  of  known  thieves,  who  wanders  and  roams,  and  has 
during  said  time  wandered  and  roamed,  about  the  streets  of  said  city  and  county 
at  late  and  unusual  hours  of  the  night ; 

And  who  then  and  there  did  wilfully  and  unlawfully  lodge  in  a  place  other 

than  such  as  is  kept  for  lodging  purposes,  to  wit, ,  said  lodging  being  without 

permission  of  the  owner  or  party  entitled  to  possession  thereof,  to  wit, ; 

Wilfully  and  unlawfully  was,  has  been,  continued  to  be,  and  still  is,  a  lewd  and 
dissolute  person,  who  lives,  and  has  during  said  time  lived,  in  and  about  the 
house  of  ill-fame  there  situate ; 

r 

And  who  then  and  there  wilfully  and  unlawfully  was,  is,  and  continues  to  be, 
a  runner  and  capper  for  attorneys  in  and  about  the  police  court  and  the  city 
prison  of  the  county  {or  city  and  county)  of ,  an  incorporated  cityj 

Wilfully  and  unlawfully  was,  has  been,  continued  to  be,  and  still  is,  a  common 
prostitute ; 

Wilfully  and  unlawfully  was,  has  been,  continued  to  be,  and  still  is,  a  common 
drunkard ;  — 

Contrary  to  the  form,  force,  and  effect  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  people  of  the  state  of  Cali- 
fornia. And  this  complainant  upon  oath  accuses  the  said of  having  com- 
mitted the  said  crime ;  and  this  complainant  further  alleges  and  deposes  that  the 
said  accused  was  then  and  there  arrested  therefor,  in  the  actual  commission  of 
the  said  offense,  and  prays  that  the  said  accused  may  be  brought  before  a  magis- 
trate and  dealt  with  according  to  law. 

1  This  form  is  designed  to  meet  a  violation  of  any  of  the  provisions  of  the  section  of 
the  code.     Select  therefrom  the  one  wanted. 

VIOLATINa  SBPULTTIRE— ^  290. 

Form  No.  269. 

[Follow  Form  No.  1  to  \y  and  add:]  did  then  and  there  wilfully,  unlawfully, 
and  feloniously,  without  authority  of  law,  disinter  and  remove  for  reinterment 

from  the  place  of  sepulture  at Cemetery,  in  said  county  of ^  the  dead 

body  of  the  late ,  a  human  being,  the  said  dead  body  not  being  the  dead 

body  of  a  relative  or  friend  of  the  said » 

(Contrary,  etc.,  as  in  Form  No.  1.) 

VITRIOL-THRO  WINO— §  244. 
Form  No,  260. 

[Follow  Form  No.  1  to  the  t,  amd  add:]  did  wilfully,  unlawfully,  maliciously, 
and  feloniously  place  and  throw  upon  the  person  of  another,  to  wit,  upon  the 

person  of  one ,  a  certain  vitriol,  corrosive  acid,  and  caustic  chemical,  with 

the  felonious  intent  then  and  there  and  thereby  to  injure  the  flesh  and  to  dis- 
figure the  person  of  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 
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WARRANT. 
Form  Ko.  26L 

State  of  California,  '^ 

County  {or  City  and  County)  of ,  j  ^' 

Police  Court,  Department  No.  (or  Ma^trate's  Court). 

The  People  of  the  State  of  California. 
To  any  Sheriff,  Constable,  Marshal,  or  Policeman  in  this  State. 

A  complaint  upon  oath  having  been  this  day  made  before  me, ,  judge  of 

the  police  court  (or  magistrate),  by ,  that (real  name  unknown),  has 

in  said  county  (or  city  and  county)  threatened  wilfully  and  unlawfully,  feloni- 
ously, and  of malice  aforethought,  to  kill  and  murder y  and  that  the 

complainant  has  just,  probable,  and  reasonable  cause  to  fear  and  believe  the  com- 
mission of  said  offense,  and  the  complainant  pra3dng  that  the  said may  be 

required  to  give  sureties  to  keep  the  peace  toward  the  people  of  said  state,  and 
particularly  toward  the  complainant,  and  be  brought  before  a  magistrate  and 
dealt  with  according  to  law,  you  are  therefore  commanded  forthwith  to  arrest 

the  above-named (if  pointed  out)  and  bring before  me  forthwith,  at 

the ,  in  the ,  in  this  county  (or  city  and  county)  of . 

Witness  my  hand  and  seal  (or  the  seal  of  the  police  court)  of  the  county  (or 
city  and  county)  of ,  this day  of ,  A.  D.  19 — . 

,  Magistrate  (or  Judge  of  the  Police  Court)  of  the  County  (or  City  and 

County)  of . 


WARRANT  OF  ATTACHMENT  FOR  DEFAXTLTINO  WITNESS. 

Fomi  No.  262. 

The  People  of  the  State  of  California. 

To  the  Sheriff  of  the  County  (or  City  and -County)  of :  Greeting. 

You  are  hereby  commanded  forthwith  to  attach  the  bod —  of ,  defaulting 

,  and  have before  our  said  court  in on ,  the day  of ■', 

19 — ,  at o'clock  — .  M.,  then  and  there  to  show  cause  why should  not 

be  punished  for  contempt  in  disobeying  the  mandate  of  said  court. 

Witness :  Hon.* ,  Judge,  and  the  seal  of  said  court,  this day  of , 

19—.  Attest: ,  Clerk, 

By ,  Deputy  Clerk. 

WRIT  OF  HABEAS  CORPUS— §  1477. 

Form  No.  263. 

(Title  as  in  Form  No.  16.) 

The  People  of  the  State  of  California. 

To :  Greeting. 

We  command  you,  that  you  have  the  bod —  of ,  by  you  imprisoned  and 

detained,  as  it  is  said,  together  with  the  time  and  cause  of  such  imprisonment  and 

detention,  by  whatever  name  said shall  be  called  or  charged,  before  Hon. 

,  judge  of  our  said  superior  court,  at ,  in  the  county  (or  city  and  county) 
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.    FORVS. 

of ,  state  of  California,  on  the day  of ,  A.  D.  19 — ,  at o'clock 

in  the  — noon  of  that  day,  to  do  and  to  receive  what  shall  then  and  there  be  said 

concerning  the  said ,  and  have  you  then  and  there  this  writ. 

Witness :  Hon. ,  Judge  of  our  said  Superior  Court,  this day  of , 

19—.  ,  Clerk. 

By f  Deputy  Clerk. 


TREASON. 

1.  Levying  v^ar — §  37, 

Fomi  Ko.  264. 

[Follow  Form  No.  1  to  the  •,  and  add:\  Said ,  being  then  and  there  an 

inhabitant  of  and  residing  within  the  state  of  California,  and  being  under  the 
protection  of  the  laws  of  said  state,  and  owing  allegiance  and  fidelity  to  said 
state,  did  then  and  there,  unlawfully,  maliciously,  and  traitorously  compass, 
imagine,  and  intend  to  levy  war  against  the  said  state  of  California  {or  against 
the  United  States),  and  to  raise  insurrection  and  rebellion  therein;  and,  to  carry 

into  effect  said  traitorous  intent,  said did,  on  the  said day  of ,  in 

said  year,  and  at  said  county,  and  in  said  state,  cause  to  be  assembled,  and  did 

then  and  there  assemble,  a  large  number  of  men,  to  wit: ,  [here  state  the 

names  of  persons,  so  far  as  known,  and  as  to  those  not  knmvn,  designate  that 
fheir  numes  are  to  the  prosecution  unkTWvm,]  who  were  armed  and  arrayed  in  a 
warlike  manner,  that  is  to  say,  with  guns,  swords,  and  other  warlike  weapons,  as 
well  offensive  as  defensive,  for  the  purpose  of  levying  war  against  the  said  state 
of  California,  (or,  against  the  United  States,)  by  resisting  the  laws  of  said  state 

(or,  the  United  States)  and  overthrowing  its  laws;  and  said did  then  and 

there,  unlawfully,  maliciously,  and  traitorously,  in  a  warlike  and  hostile  manner, 
attempt  to  subvert  the  government  of  the  state  of  California,  (or,  the  United 

States)  as  by  law  established,  by ,  [here  set  ont  overt  acts,]  contrary  to  the 

said  duty  of  allegiance  and  fidelity  of  him,  the  said ^  as  aforesaid. 

(Contrary,  etc.,  as  in  Form  No.  1.) 

2.  Adhering  and  giving  aid  and  comfort  to  enemy— §  37. 

Form  No.  265. 

[Follow  Form  No.  1  to  the  *,  and  add:]  On  said day  of ,  the  govern- 
ment of was  engaged  in  a  war  with  the  state  of  California  (or,  with  the 

United  States)  ;  that ,  being  then  and  there  an  inhabitant  of  and  residing 

within  the  said  state,  and  being  under  the  protection  of  the  laws  of  said  state,  ami 
owing  allegiance  and  fidelity  to  said  state  of  California,  did  then  and  there,  unlaw- 
fully, maliciously,  and  traitorously,  adhere  to  the  said  government  of ,  which 

was  then  and  there  an  enemy  of  said  state  of  California  (or,  of  the  United  States) , 

and  did  then  and  there  seek  to  give,  and  did  give,  the  said  government  of , 

onemies  as  aforesaid,  aid  and  comfort,  contrary  to  the  duty  of  allegiance  and 
fidelity  of  him,  the  said . 

(Contrary,  etc.,  as  in  Form  No.  1.) 


FORMS. 

3.  Misprision  of  treason — §  38. 
Form  No.  266. 

[After  alleging  treason  iy  levying  ivar,  or  by  adhering  and  giving  aid  and 

comfort  to  the  enemy,  alleged  in  Forms  Nos,  263  and  264,  add:]  That  said , 

being  then  and  there  an  inhabitant  of  and  residing  within  the  state  of  California, 
and  being  under  the  protection  of  the  laws  of  said  state,  and  owing  allegiance  and 
fidelity  to  said  state,  did  then  and  there,  having  knowledge  of  said  treasonable 
acts  and  purposes,  conceal  the  fact  of  such  treason  from  the  authorities  of  said 
state  of  California  {or,  the  United  States). 

(Contrary,  etc.,  as  in  Form  No.  1.X 
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INDEX  OF  FORMS 

[References  are  to  pages.] 


ABANDONMBNT 

of  child.     Seetlt.   Child. 

of  wife,  1600.  , 

ABDUCTION,  1416. 

in   general,    1600. 

taking  and  compelling  woman  to  be  de- 
filed, 1601. 

taking  woman  with  intention   to   compel 

her  to  be  defiled,  1601. 
ABORTION 

in   general,  1602. 

performing,    1602. 

publishing   notice,   etc.,   1602. 

submitting   to,   1602. 

ABSENCE 

of  attorney.     See  tit.  Attorney, 
of  material  witness,  affidavit  for  contin- 
uance,  1603. 
ACCESSORY 

after  the  fact,  1608. 

ACCOUNTS 

in    corporate    books,    fraud    in    keeping, 

1659. 
ACCUSATION 

against  corporation.    See  tit.  Corporation. 

ACTING  AS  ELECTION  OFFICER  IVRONG- 
FULLY.  See  tit.  Crimes  Against 
Election  Laws. 

ADDITIONAL  JURORS 

special  .Venire  for,  1703. 

ADHERING  AND  GIVING  AID  AND  COM- 
FORT TO  ENEMY 

treason,   1715. 

ADMINISTERING 

narcotics,   in   rape,   1698. 
poison   to  animals,   1677. 

ADULTERY,    1603. 

ADVERTISEMENT    OR    NOTICE 

publishing   respecting  medicines,   etc.,    to 

produce  miscarriage,   1602. 

AFFIDAVIT.     See  tit.  Affidavit  for  Contin- 
uance, 
for  Jury  e^^penses,  1604. 
for  search-warrant,  1605. 
of  foreign   witness,   for  expenses,   1606. 
preparing  ^alse   evidence   by,    1695. 

AFFIDAVIT  FOR  CONTINUANCE 

absence  of  material  witness,  1603. 
attorney,   other  engagements   of,  1604. 

affidavit  of  attorney,  1604. 

affidavit  of  defendant,   1604. 

AGENT 

and   trustee,  embezzlement  by,   1642. 
embezzlement  by.   1640. 

ALL  FORMS  PRESCRIBED  BY  CODE,  983. 

ALTERING  ELECTION  RETURNS,  1625. 

ANIMALS 

administering   poison   to,   1677. 
exposing  poison  to  be  taken  by,  1678. 
injury  to,  1606. 


ANTI-TRUST  LA1V 

indictment  under,   1706. 

APPARATUS       FOR       COUNTERFBITING 
BANK  NOTES 

possession  of,  1624. 

APPLICATION   FOR   TITARRANT  FOR   FU- 
GITIVE  FROM   JUSTICE,   1661. 

ARREST 

obstructing    or    resisting   officer    making, 

1681. 
obstructing    or    resisting    officer    serving 

warrant  of,  1681. 
warrant  of,   867,   1714. 

ARSON 

a  general  form,  1605. 

burning  goods  In  building  to  recover  In- 
surance,  1607. 

burning  in   night-time,   1607. 

burning  with  Intent  to  defraud  Insurance 

company,    1607. 

In  night-time,  1607. 

ASSAULT 

by  life  convict,  1607. 

crime  against  nature,  with  Intent  to  com- 
mit,   1608. 
deadly  weapon,  with,  1608. 
murder    by   poison,   with   intent   to    com- 
mit,  1610. 
murder,  with   intent  to  commit,  1609. 
nature,  crime  against,  with  Intent  to  com- 
mit,   1608. 
on  high  aeaa 

by   master   or  officer,   1611. 
by  seamen,  1612. 


on  female  of  unsound  mind,  with  In- 
tent   to    commit,    1698. 
on   minor   child,   with  Intent   to   com- 
mit,   1611. 
with  intent  to  commit,  1610. 
robbery,  with   intent  to   commit,  1611. 
simple,   1607. 
with    deadly    weapon,    1608. 

with  Intent  to  commit 

crime  against  nature,   1608. 
murder,  1609. 
murder  by  poison,  1610. 
rape,    1610. 

on  female  of  unsound  mind.  1698. 
on  minor  child,  1611. 
with  intent   to   commit  robbery,   1611. 
with   pistol,   1610. 

ASSESSOR 

embezzlement  by,  1641. 
refusing   to    give   name   to,    1699. 

ASSISTING    PRISONER   TO   ESCAPE 

by    fraudulent    discharge,    1612. 

ATTACHMENT    FOR    DEFAULTING    WIT. 

NESS 
warrant  of,  1714. 
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ATTEMPT 
to   coaunlt 

burgrlary,   16i3. 
larceny,  1613. 
rape 

on  female  of  unsound  mind,  1698. 

on  minor  child,  1611. 

on    woman,    1610. 
robbery,  1614. 
to  pass  fictitious  check,  forgery,  1649. 

ATTORNBY 

affidavit  of  other  engragrements,  1604. 
embezzlement   by,   1286. 
other  enffag^ements  of,  affldaylt  for  con- 
tinuance,  1604. 
BAIL 
given,   order   of  discharge,   1682. 
order  fixing,  1682. 

BAILBE 

embezzlement  by,   1637. 

BALLOT 

changing,  1629. 

BANK  BOOK 

larceny  of,  1676. 

possessing  apparatus   for   counterfeiting, 

1624. 

BANK  CHBCK 

drawing  without  funds  in  bank,  forgery, 

1664. 

BANK   NOTBS 

possession  of  apparatus  for  counterfeit- 
ing,  1624. 

BANK  OFFICBR 

embezzlement  by,  1688. 
perjury  by,  1688. 

BANKING  GAME,  1664. 

BARTNKTT  CASE 

embezzlement  by  bank  ofScer,  1688. 
BATTERY,  1614. 

BIGAMY 

generally,  1614. 

marrying    the    husband    or    wife    of   an- 
other,  1616. 

BONDSMAN 

perjury  by.  1690. 

BOOKS   AND   RECORDS 

fraud  in  keeping  accounts  in,  of  corpora- 
tion, 1669. 

public,  maliciously  mutilating  and  defac- 
ing.  1679. 
BREAKING   JAIL,    1677. 

BREAKING  PROPERTY 

or  injuring  it,  1678. 

BRIBE.     See   tit.  Bribery. 

asking,  by  police-officer,  1616. 

juror  receiving,  1615. 

legislature,  member  of,  receiving,  1617. 

member  of  legislature  receiving,  1617. 

ofllcer 

asking,  1616. 
receiving  of,  1616. 
police-officer  asking,  1616. 

BRIBERY.     See  tit.  Bribe, 
of  executive  officer,  1615. 
of  member  of  legislature,  1617. 
of  police-officer,  1616. 
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BRIBERY— (Continued), 
of  supervisor,   1617,  1618. 
of  witness,  1619. 


BRINGING  STOLEN  GOODS  FROM  AN- 
OTHER COUNTY.  See  Ut.  Lar- 
ceny. 

BURGLARY 

a  general   form,  1619. 

attempt   to  commit,   1618. 

in   foreign   country,   1620. 

of  intent,  1620. 

with  intent  to  commit  assault;  1620. 

BURNING.     See   tit.  Arson. 

BURNING   GOODS 

in  building  to  recover  Insurance,  160T* 

CARTWRIGHT  ANTI-TRUST  LAW 

indictment  under,   1706. 

CAUSING  AND   PROCURING 

one  to  be  falsely  registered,  1698. 

CERTIFICATE  OF  RECORDATION 

forgery,  1660. 

CHANGING    BALLOT,    1629. 

CHARGE  OF  PRIOR  CONVICTION*  1600. 

CHATTELS 

larceny    of   mortgage,    1672. 

CHECK 

drawing  on  bank  without  funds,  forgery, 

1664. 
or  order,  making  fictitious,  forgery,  1668. 

CHILD 


assault   to   rape,   1611, 
cruelty  to,  1631. 
failure  to  provide  for,  1848. 
neglect  of,   1621. 
stealing,  1621. 

CHILD-STEALING,   1621. 

CITY  AND  COUNTY  OFFICBB 

embezzlement  by,  1689. 

CITY  MARSHAL 

embezzlement  by,  1689. 

CLERK 

embezzlement    by,    1640. 

of  police  court,  embezzlement  by,  1640. 

COIN 

counterfeit,  passing,  1624. 

COLOR  OF  OFFICIAL  RIGHT.    See  tit.  Ex- 
tortion. 

COMMITMENT 

of  minor,  petition  for,  1695.  • 
to  Whittier  State  School,  1621. 

COMMITMENT   OF  MINOR.     See   tit.   Petl-. 
tion  for  Commitment  of  Minor. 

COMMON  DRUNKARDS 

selling  intoxicating  liquor  to,  1669. 

COMPLAINT 

generally,   1699. 

in  police  court,  perjury  In,  1692. 

COMPOUNDING  A  FELONY,  1622. 

COMPULSORY   PROSTITUTION 

of  women,  1696. 

CONSENT  INDUCED  BY  FORCE,  ETC. 

in   extortion,   1634. 


CONSPIRACY 

in  greneral.  1623. 
to   rob,   1623. 
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I    DEFAULTING  TVITNESS 

I       warrant  of  attachment  for,  1714. 
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CONTINUANCE 

affidavit  for.     See  tit.  Affidavit. 

CONVICT 

life,  assault  by,  1607 

CONVICTION 

charKingr  prior,  1600. 

CORPORATION 

books  of.     See  tit.  Corporate  Books, 
trustee  of,   embezzlement  by,  1642. 

CORPORATION   BOOKS 

director's    omission    to    make    entries    In, 

1660. 
fraud  In  keeping  accopnts  In,  1659. 
maklns   false   entries  in,  1660. 

COUNTERFEIT  MONEY  OR  COIN 

passing:  of,  1624. 

COUNTERFEITING 

passing  counterfeit  money  or  coins,  1624. 
possession   of   apparatus  for  counterfeit- 

ingr  bank  notes,  1624. 
possession  of  tools,  1628. 

COUNTY  ASSESSOR 

embezzlement  by,  1641. 

COUNTY  OFFICER 

embezzlement  by,  1639. 

CREDITORS 

fraud  upon.  1666. 

selllngr  Broods  with  Intent  to  defraud,  1658. 

CRIME    AGAINST    ELECTION    LAWS 

acting:  as  an   election   officer  unlawfully, 

1629. 
altering:  election   returns,  1625. 
causing  and  procuring  one  to  be  falsely 

registered,    162f. 
changing  ballots,  1629. 
election      officers      wrongfully      counting 

votes,    1628. 
fraudulent    registration,    1626. 
Interfering  with  election  officers,  1627. 
making  false  returns,  1630. 
neglect  of  duty  by  election  officers,  1431, 

1626,  1628. 
unlawfully    acting    as    election    officers, 

1629. 
wrongfully   counting   votes,    1628. 

CRIME  AGAINST   NATURE 

assault  with  intent  to  commit,  1608. 
with  female  person,  1631. 
with  male  person,  1631. 

CRUELTY 

to  a  minor  child,  1631. 

DEADLY  IVEAPON 

assault  with,  1608. 

drawing   and    exhibiting,    1682. 

DEED  OF  TRUST  AND  FIAT  NOTE 

forgery,  1651. 

DEFACING  AND  MUTILATING 

public    books    and    records    maliciously, 

1679. 
DEFAMATION   OF   CHARACTER.     See   tit. 
Libel. 


DEFENDANT 

affidavit  by  of  other  engagements  of  at- 
torney, 1604. 
order  to  produce,  1683. 

DEFRAUD  CREDITORS 

selling  goods  with  Intent  to,  1658. 

DEPOSIT  OF  EXPLOSIVE.     See   tit.  Mali- 
cious Mischief. 

DEPUTY    SUPERINTENDENT    OF   PUBLIC 
STREETS 

perjury  by,  1691. 

DIRECTORS    OF    CORPORATION 

embezzlement  by.    See  tit  Embezzlement, 
omission    to    make    entries    in    corporate 

books,  1660. 
DISCHARGE 

on  bail  given,  order  of,  1682 
on  fine  paid,  order  of,  1688. 

DISORDERLY  HOUSE 

l^eping  of,  1632. 
residing  in,  1669,  1696. 

DISPERSE 

refusing  to,  upon  lawful  command,  1477. 

DISTURBING  THE  PEACE,  1632. 

DRATiniNG     AND     EXHIBITING     DEADLY 
IVEAPON,  1632. 

DRAWING  BANK  CHECK 

Without  funds  in  bank,  forgery,  1664. 

DRUGGIST 

attempting    to    procure    registration    by 

false   representation,    1633. 

DRUNKARDS 

common,    selling   Intoxicating   liquors    to, 

1669. 
ELECTION  LAIVS.     See  tit.  Crimes  Against 
Election  Laws. 

ELECTION  OFFICERS 

interfering    with,    1627. 
neglect  of  duty  by,  1626,  1628. 
unlawfully  acting  as,  1629. 
wrongfully  counting  votes,  1680. 

ELECTION   RETURNS 

altering,   1629. 

EMBEZZLEMENT 

by  agent,   1640. 
by  attorney,  1636. 
by  bailee,   1637. 
by  bank  olllcer 

a   general   form,   1638. 

Bartnett  case,  1638. 
by  city  and  county  officers,  1689. 
by  city  marshal,  1639. 
by  clerk,  agent,  or  servant,  1640. 
by  clerk  of  police  court,  1640. 
by   county   assessor,   1641. 
by  secretary  of  state,  1641. 
by  servant,  1640. 
by  trustee  and  agent,  1648. 
by  trustee  of  corporation,  1642. 
in     foreign     county,     embezzled     goods 

brought   from,   1643. 
ENEMY 

adhering  and  giving  aid  and  comfort  to, 

treason,  1715. 
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ENnnCING    FEMAIiE:   AWAY. 

ductlon. 
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See  tit  Se- 


SNTRY  IN  corporate:  BOOKS 

director's   oraiBslon   to  make,  1660. 

EXECUTION  OF  INNOCENT  PERSON 

procuring,  by  perjury,   1693. 

EXECUTIVE   OFFICER 

bribing,   1616. 

EXillBITING  DEADLY  WEAPON.  See  tit. 
Drawingr  and  Bxhibltlns  Deadly 
Weapon. 

EXPENSE  OF  FOREIGN  IVITNESS 

affidavit    of,    1606. 

EXPENSE    OF  JURY 

affidavit  of,  1604. 

EXPLOSIVES 

malicious  deposit  of,  1679. 

EXPOSING  POISON 

to   be   taken   by   animals,   1678. 

EXTORTION 

by  sendinf?  threatening:  letter,  1633. 
by  threats,  Schmltz  case,  1635. 
by  verbal  threats,   1684.  » 

consent  in.  Induced  by  fear,  etc.,  1684. 
sending:   threateniner  letter,   1633. 
under  color  of  official  riffht,  1636. 
verbal   threats,   1634. 

EXTRADITION.  See  tit.  Fue:ltive  from 
Justice. 

FAILURE  TO  PROVIPB  FOR  BUNOR 
CHILD,   1643. 

FALSE 

and    forg-ed    Instrument,    offeringr,    to    be 

filed    for     record,    forgrery, 

1664. 
certificate  of  recordation.     See  tit.     For- 

g:ery. 
election  returns.     See  tit.  Crimes  Ag:alnst 

Election   Laws, 
evidence  by   affidavit,   preparing:,   1696. 
imprisonment,  1643. 
personation,     1644. 

FALSE   PERSONATION 

as   to   general,   1644. 
marrying  by,  1644. 
obtaining  goods  by,  1644. 

FALSE    PRETENSES 

obtaining  money  by,  1346. 

FALSE  PROOFS 

putting  in,  in  support  of  claim  upon  pol- 
icy of  insurance,  1656. 

FALSE   REGISTRATION 

causing  and  procuring,   1626. 

FALSE   RETURNS 

making,  to  election,  1630. 

FELONY 

compounding   a,   1622. 

FEMALE 

enticing-      See    tit.    Seduction, 
of  unsound   mind,  in   rape,  1698. 
person,  crime  against  nature  with.  1631. 
under  age  of  consent,  in  rape,  1698. 

FIAT   NOTE   AND   DEED    OF  TRUST 

forgery,    1651. 

FICTITIOIS  CHECK 

attempt  to   pass,   forgery,  1649. 


FIGHT.     See   tit  Prize -flghUngr. 

FINE  PAID 

order  of  discharge,  1688. 

FIXING  BAIL.     See  tits.  Bail;  Orderi. 

FOREIGN  COUNTY 

burglary   in,  1620. 
embesslement    in,    1648. 
larceny  in,  1676. 

FOREIGN   SUBP<ENA,   1648. 

FOREIGN    ^iniTNESS 

affidavit  for  expenses,  1605. 

FORGERY 

a  common   form,   1648. 

attempt  to  pass  fictitious  check,  1649. 

blank  and  unfinished  bills,   1649. 

certificate  of  recordation,  1660. 

drawing    bank    check    without    funds    in 

bank,    1664. 
fiat  note  and  deed  of  trust,  1661. 
in  foreign  lang-uage,  1662. 
Indorsement,   1652. 

making  fictitious  check  or  order,  1668. 
offering  a  false  and  forged  instrument  to 

be  filed  for  record,  1664. 
railroad  ticket,   1664. 

FORNICATION.    See  tit.  Incest 

FRAUD 

director's    omission    to    make    entries    In 

corporation   books,  1660. 
false  accounts  in  corporation  books.  1669, 

1660. 
fraudulent  claim  by  public  officer,  1666. 
Im  general 

fraudulent  claim  by  officers,  1666. 
presenting:  false  proofs  in  support  of 
claim  upon  policy  of  Insur* 
ance,    1666. 
selling  goods  with  intent  to  defraud 

creditors,   1668. 
upon   creditors,   1666. 
in  keeping  corporate  books,  1669. 

director's   omission    to   make    entries, 

1660. 
making     false     entries    in    corporate 
books,    1660. 
presenting    false    proofs    in    support    of 

claim   upon    insurance   pol- 
icy.   1666. 
selling  goods  with  Intent  to  defraud  cred- 
itors,   1668. 
upon  creditors,   1666. 

FRAUDULENT  CLAIM 

by  public  officers,  1449. 

FRAUDULENT   DISCHARGE 

assisting  prisoner  to  escape  by,  1618. 

FRAUDULENT  REGISTRATION.  1626. 

FROM   THE   PERSON 

larceny,   1675. 

FUGITIVE   FROM  JUSTICE 

application   for  warrant.   1661. 

nature    of   offense    charged   according    to 

code,   1661. 
warrant   1663. 

GAME 

banking.    1664. 

selling,  out  of  season,   1702. 


GAMING 

as  to  generally,  1664. 

banking   game,   1664. 

monte.   1664. 

tan,    1666. 

visiting  gambling-house,  1665. 

GAS  MAIN 

digging  up,  1678. 

GENERAL  FORM 

for  complaint,   1699 
for    indictment,    1699. 
for  information,   1608. 
GIVING  AID   AND   COMFORT  TO  BNBMT. 
Bee  tit.  Treason. 

GOIiD  COIN 

possessing   apparatus   for   counterfeiting, 

1624. 
GOODS      EMBEZZLED      AND      BROUGHT 
FROM  FOREIGN  COUNTY,  See  tits. 
Embezzlement;  Liarceny. 
GRAND  JURY 

perjury  before,   1687. 

HABEAS  CORPUS 

writ  of,  1714. 

HIGH  SEAS. 

assault  on.     See  tit.  Assault. 

HOMICIDE 

as  to  general  form,  1666. 

by    cutting,    with    instrument    unknown, 

1666. 
by  means  not  specified,  1666. 
by  poison  sent  by  mail,  1667. 
by  Bliootiiiv 

with    gun,    principal    and    accessory, 
1668. 

with  revolver,  1668. 

with  weapon  unknown,  1668. 

HOUSE  OF  ILIi-FAME 

husband    permitting    wife    to    reside    In, 

1696. 
keeping   of,   1669. 

permitting  wife  to  remain  in,  1696. 
residing    in.    1669. 

HUSBAND 

allowing  wife  to  reside  in  house  of  pros- 
titution,  1669. 

HUSBAND  OR  WIFE  OF  ANOTHER 

marrying,    bigamy,   1616. 

I3IPRISONMENT 

false.   1643. 

INCEST,  1669. 

INDIANS 

selling   intoxicating  liquors   to,   1669. 

INDICTMENT 

general   form,   1599. 

INDORSEMENT 

forgery,  1446. 

I XFORM  ATION 

general  form,  1608. 

INJURY    TO    ANIMALS. 
INJURY  TO  RAILROAD,  1679. 

INNOCENT  PERSON 

procuring  execution  of,  by  perjury,  1693. 

INSTRUMENT 

offering  a  false  and  forged,  to  be  filed  for 

record,  forgery,  1664. 
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INSURANCE   COMMISSIONERS 

perjury  before,  1686. 
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See  tit  Animals. 


INTENT  TO  COMMIT  MURDER. 

Assault. 


See  tit. 


INTENT  TO  DEFRAUD  CREDITORS 

selling   goods    with,    1668. 


INTERFERING    "WITH 
CERS,  1627. 


ELECTION    OFFI- 


INTOXICATING  LICtUORS 

selling,  to  common  drunkards  or  Indians* 

1669. 

JAIL-BREAKING,    1677. 

JUDGMENT,  1670. 

JUROR 

receiving  bribe,  1616. 

JURORS 

additional,  special  venire  for,  1708. 

JURY 

expenses,   affidavit   for,  1604. 

KEEPING   DISORDERLY   HOUSE,    1632. 

KEEPING    FALSE    ACCOUNT    IN    CORPO- 
RATE BOOKS 

fraud,  1669. 
KEEPING  HOUSE  OF  ILL-FAME,  1669. 
KIDNAPING,  1670. 
LARCENY.     See  tit.  Petty  Liarceny. 

a  common  form,  1671. 

articles    belonging    to    difllerent    persons, 

1761. 

attempt   to   commit,   1618. 

domestic  animals,    of,   1671. 

gas,  of,  1671. 

money,  of,  1672. 

mortgaged  chattels,  of,  1678. 

receiving  stolen  property,  1674,  1699. 

water,  of,  1674. 
LEGISLATURE,     MEMBER     OF,     RECEIV- 
ING BRIBE.     See  Uts.  Bribe;  Brib- 
ery. 

LETTER 

opening  sealed,  1679. 
sending    threatening,   1638. 

LEVYING  IV AR 

treason,   1716. 

LIBEL 

general  forms,  1676,  1676* 

LIFE 

threats  against,  1607. 

LIFE  CONVICT 

assault  by,  1607. 

LOTTERY 

maintaining,  1677. 
sale   of    tickets,    1677. 

MAINTAINING  LOTTERY,  1677. 

MAKING  ARREST  ! 

obstructing  or  resisting  officer  in,  1681. 

MAKING  FALSE 

entries  in  corporate  books,  1660. 
returns.  In  election,  1680. 

MAKING  FICTITIOUS  CHECK  OR  ORDER 

forgery,  1663. 

MALE  PERSON 

crime  against  nature  with.  1631. 
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MALICIOUS     DEPOSIT     OF     EXPLOSIVES, 

1679 

MALICIOUS  MISCHIEF 

adminiateringr  poison   to   animals,   1677. 

breaking  Jail,   1677. 

breaking:  and  injuring:  property,  1678. 

dlg:g:insr  up  g:aB  and  water  mains,  1678. 

exposing:  poison  to  animals,  1678. 

injuring  or  destroying:  shade  trees,  1678. 

injury   to   railroad,    1679. 

malicious  deposit  of  explosive,  1679. 

malicious    mutilation    or   defacing:    public 

books  and  records,  1679. 
opening:  sealed  letter,  1679. 
opening:  telegraphic  message,   1680. 
removing  earth,  soil  or  stone,  1780. 
teleirnipliilc  meaaage 

disclosing.   1780. 

opening,  1780. 

MALICIOUSLY  MUTILATING  AND  DEFAC- 
ING PUBLIC  BOOKS  AND  REC- 
ORDS, 1679. 

MARRYING 

husband  or  wife  of  another,  1616. 

MASTER.    See  tit.  Assault  on  High  Seas. 
MAYHEM,    1680. 

MEDICINES,  ETC.,  TO  PRODUCE  MIS- 
CARRIAGE 

publishing   notice   of,   1602. 

MEMBER  OF  LEGISLATURE  RECEIVING 
BRIBE.     See   tits.   Bribe;   Bribery. 

MESSAGE 

telegraph,  learning  contents  of,  1705. 

MINOR  CHILD 

abandonment   of,   and   failure   to   provide 

for,  1648. 
assault  with   intent  to   commit  rape   on, 

1611. 
commitment  of,  1695. 
cruelty   to,   1631.    ' 
failure  to  provide  for,  164S. 
petition   for  commitment  of,   1695. 

MISPRISION  OF  TREASON 

adhering  and  giving  aid  and  comfort  to 

enemy,    1716. 
MONEY 

counterfeit,   passing,    1624. 
obtaining,  by  false  pretenses,  1645. 
or  coins,  counterfeit,  passing,  1624. 

MONOPOLIES 

incumbent  under  Cartwright  Act,  1706. 

MORTGAGED   CHATTELS 

larceny  of,  1672. 

MURDER.     See    tit.    Homicide. 

assault  with  intent  to  commit,  1609. 
by  poison,  assault  with  intent  to  commit, 

1610. 

BIUTILATING  AND  DEFACING 

public     books     and     records    maliciously, 

1679. 

NAME 

refusing  to  give,  to  assessor,  1699. 

NARCOTICS 

administering.  In  rape,  1698. 

NATURE  OF  OFFENSE 

charged    according    to    code.    In    case    of 

fugitives  from  Justice,  1661. 


NEGLECT 

of  duty  by  election  officers,  1626,  1628. 
of  minor  child,  1621. 

NEWSPAPER  LIBEL.     See  tit.  Libel. 

NIGHT-TIME 

arson  in,  1607. 

NOTICE   OF  MEDICINES,  ETC.,  FOR  MIS- 
CARRIAGE 

advertising  or  publishing  notice  of,  1602. 

OBSTRUCTING   OR   RESISTING   OFFICER 

making  arrest,  1681. 

serving   search-warrant,   1681. 

serving  warrant  of  arrest,   1683. 


OBTAINING     MONEY     BY 
TENSES,   1645. 


FALSE  PRE- 


OFFERING  A  FALSE  AND  FORGED  Ilf« 
STRUMENT 

to  be  filed  for  record,  forgery,  1654. 

OFFICER 

assault  by,  1611. 
bribery  of.     See  tit.   Bribery, 
embezzlement  by.     See  tit.  Embesslement. 
obatrnctlnic  or  realatlag 

making  arrest,  1681. 

serving   search-warrant,    1681. 

serving   warrant   of   arrest,   168S. 

OFFICIAL  RIGHT 

extortion  under  color  of,  1635 

OLEOMARGARINE 

use  of  in  penal  institutions,  1682. 

ORDER 

fictitious,  forgery,  1653. 

fixing  bail,  1682. 

of  discharge,  bail  given,  1681. 

of  discharge,  fine  paid,  1683. 

to  pay  witness,  1683. 

to  produce  defendant,  1683. 

ORDINARY  FORGERY,  1648. 

OTHER  ENGAGEMENTS  OF  ATTORBTBT 

affidavit  of,  by  attorney,  1604. 
by  defendant,  1604. 

PASSING  COUNTERFEIT  COIN  OR  MOBTBY, 

1624. 

PAYMENT  OF  IVITNESS.     See  tit.  Order, 

PEACE 

disturbing  the,  1632. 

PERJURY 

a  general  form,  1692. 

at  preliminary  hearing,  1684. 

at  trial 

a  general  form,  1685. 

in  superior  court,  1693. 

on  charge  of  larceny,  1685. 
before  grand  Jury,  1687. 
before   insurance  commissioner,  168C 
before  registrar  of  voters,  1688. 
by  bank  official,  1688. 
by  bondsman,  1690. 
by      deputy      superintendent      of     publlo 

streets,    1691. 
common   form,   1692. 
execution    of   innocent   person,    procurisir 

by.    1693. 
in  police  court  complaint,   1692. 
in  superior  court  trial,  1698. 


PERJVRY— (Continued). 

procuring  execution   of   Innocent  person* 

1693. 
subordination  of,  1703. 

FBRMITTING      TITIFB      TO      RBMAHV      IN 
HOUSB  OF  PROSTITUTION*  1475. 

PERSON 

petty  larceny  from,  1675. 

PKRSONATION 

false,  1693. 

FBTITION  FOR  COMMITMBNT  OF  MINOR, 

1695. 


PBTTT  liARCBNY.     See  tit  lATOeny. 
a  general  form,  1674. 
bank  book  of,  1675. 
from  the  person,  1675. 
In  foreign  country,  1675. 
of  mortgaged  chattels.    See  tit.  Larceny, 
second  offense,  1675. 

PICKING  POCKETS,  1614. 

PISTOI^ 

assault  with,  1660. 

POISON 

administering,  to  animals,  1677. 

assault  with  Intent  to  commit  murder  by, 

1610. 
exposing,  to  be  taken  by  animals,  1678. 

POLICE  COURT 

clerk  of.  embezzlement  by,  1640. 
complaint  in,  perjury  In,  1692. 

POLICE-OFFICER 

asking  bribe.  1616. 
bribing.     See  tits.  Bribe;   Bribery, 
refusal    to    disperse    upon    command    of, 

1699. 

POIilCY  OF  INSURANCE 

presenting  false  proof  in  support  of  claim 

upon,   1666. 

POSSESSION 

of    apparatus    for     counterfeiting     bank 

notes,    1624. 
of  tools  for  counterfeiting,  1628. 

PREPARING  FALSE  ETIDENCE 

by  affidavit,  1696. 

PRESENTING  FALSE  PROOFS 

in  support  of  claim  upon  policy  of  Insur- 
ance, 1656. 

PRIOR  CONVICTION 

charge  of.  1600. 

PRISONER 

assisting,    to    escape    by   fraudulent    dis- 
charge,  1612. 

PRIZE-FIGHTING,    1696. 

PROCURING    EXECUTION    OF    INNOCENT 
PERSON 

by  perjury,  1693. 

PROCURING  PROSTITUTION  OF  "VTOItlEN, 

1696. 

PRODUCING  DEFENDANT.     See  tit  Order. 

PROPERTY 

Injury   to,  1678. 

stolen,   receiving,   1674,   1699. 
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PROSTITUTION 

house  of,  permitting  wife   to  remain  in, 

1696. 
of  vroHten 

administering    narcotics   for   purpose 

of,  1698. 
compulsory,  1696. 
female  of  unsound  mind,  1698. 
permitting  wife  to  remain  in  house 

of,  1696. 
procuring,  1696. 
rape.     See  tit  Rape, 
seduction.      See    tit    Seduction, 
permitting  wife   to   remain  in  house   of, 

1696. 
procuring,  1696. 
seduction  for  purposes  of,  1702. 


PROVIDING  FOR  MINOR  CHILD,  FAIL- 
URE TO.  See  tit.  Failure  to  Pro- 
vide for  Minor  Child. 

PUBLIC    BOOKS   AND  RECORDS 

maliciously  mutilating  and  defacing,  1679. 

PUBLIC  OFFICER 

bribing,  1616. 

fraudulent  claim  by,   1656. 
PURITY  OF  ELECTIONS.     See  tit  Crimes 
Against   Election   Laws. 

RAILROAD 

Injury  to,  1679. 

ticket,  forgery,  1664. 
RAPE.    See  tit  Prostitution  of  Women. 

a  general  form,  1697. 

administering  narcotics  in,  1698. 

assault  with  intent  to  commit  1610. 

attempt  to  commit.     See  tit  Attempt 

child  under  age  of  consent,  1611. 

female  of  unsound  mind,  1698. 

female  under  age  of  consent,  1698. 

on   minor   child,    assault   with   intent    to 

commit  1611. 

threats,  by,  1697. 
RECEIVING     STOLEN     PROPERTY,     1674, 
1699. 

RECORD 

offering  a  false  and  forged  instrument  to 

be  filed  for,  forgery,  1664. 

public,  maliciously  mutilating  and  defac- 
ing,   1679. 

RECORDATION.     See  tit  Record. 

REFUSING 

to  disperse  upon  lawful  command,  1699. 
to  give  name  to  assessor,  1699. 

REGISTRAR 

of  voters,  perjury  before,  1688. 

REGISTRATION 

fraudulent   1685. 
REMITTITUR,   1700. 

RESCUE 

of  personal  property,  1700. 
of  prisoner,  1700. 

RESIDING  IN  HOUSE  OF  ILL-FAME,  1669. 

RESISTING  OFFICER 

making  arrest,  1681. 

serving    search-warrant.    1681. 

serving  warrant  of  arrest,  1683. 

RESTRAINT   OF  TRADE 

Indictment  for  under  Cartwright  Act,  706. 
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ROBBERY 

a  general  form»  1701. 
assault  with  intent   to  commit,  1611. 
attempt   to  commit,   1614. 
conspiracy  to  commit,  1628. 

RUSF   CASE 

extortion  by  threats,  1686. 

SALE   OF  liOTTERY  TICKETS,   1677. 

SCHMITZ  AVrP  RUEF  CASE 

extortion  by   threats,  1686. 


SEAMEN 

assault 


by,   1618. 


SEARCH-Tir  ARRANT 

affidavit    for,    1606. 
obstructing:    or    resistingr 

1681. 
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TAPPING  TELEGRAPH  IVIRES 

or   learning:   contents    of    telegraph   mes- 

sag:e,  1706. 

TAXATION 

refusal  to  i:iye  name  to  assessor,  1699. 

TELEGRAPH 

messagre,  learning:  contents  of,  1705. 
wires,   tapping:,   1706. 

THREAT   AGAINST  LIFE,  1706. 

THREATENING  LETTER 

sending,   1688. 

THREATS,  EXTORTION  BT 

Schmits  case,  1686. 

under  color  of  official  authority,  163S. 

verbal,  1684. 


officer   serving:, 


SECOND  OFFENSE 

In  petty  larceny,  1676. 

SECRETARY   OF   STATE 

embezzlement   by,   1641. 


BOARD 


SEDUCTION 

a  g:eneral  form,  1702. 

for  purposes   of  prostitution,   1702. 

SELLING  GAME  OUT  OF   SEASON,  1702. 

SELLING  GOODS 

with   Intent   to  defraud  creditors,   1668. 

SELLING   INTOXICATING   LICtUORS 

to  common  drunkards  or  Indians.  1669. 

SENDING   THREATENING   LETTER 

extortion   by,   1688. 

SEPULTURE 

violating:,    1718. 

SERVANT 

embezzlement  by,   1640. 

SERVING  SEARCH-Tir ARRANT 

obstructing:  or  resisting:  officer  in,  1681. 

SERVING  TIT  ARRANT  OF  ARREST 

obstructing:  or  resisting  officer  in,  1688. 

SIDEIVALI^ 

spitting  on,  1708. 

SIMPLE  ASSAULT,  1607. 

SPECIAL  VENIRE 

for  additional  Jurors,   1708. 

SPITTING  ON   SIDEWALK,  1708. 

STATE  BOARD 

embezzlement  by  secretary  of,  1641. 

STATUTORY  COMPLAINT 

general  form   of,   1699. 

In  police  court,  perjury  in,  1698. 

STEALING  CHILD,  1621. 

STOLEN  PROPERTY 

receiving,  1674. 

SUBMITTING   TO   ABORTION,   1602. 
SUBORNATION   OF   PERJURY,   1708. 

SUBPCENA 

foreign,  1648. 

SUPERINTENDENT  OF  PUBLIC  STREETS 

deputy,  perjury  of,  1692. 

SUPERIOR   COURT   TRIAL 

perjury    in,    1698. 

SITPERVISOR 

bribing,   1617,   1618. 


THROWING   VITRIOL,   1718. 

TICKET 

railroad,  forgery  of,  1664. 
selling  of  lottery,   1677. 

TRAIN-IVRECKING,    1706. 

TREASON 

adhering  and  giving  aid  and  comfort  to 

enemy,  1716. 
levying  war,  1716. 
misprision  of  treason,  1715. 

TRIAL   IN   SUPERIOR  COURT 

perjury  in,  1698. 

TRUSTEE  AND  AGENT 

embezzlement  by,  1642. 

TRUSTEE  OF  CORPORATION 

embezzlement  by,  1642. 

TRUSTS 

Indictment  under  anti-trust  law,  1706. 

UNDER  COLOR  OF  OFFICIAL  RIGHT 

extortion,  1686. 

UNLAWFULLY     ACTING     AS      BLEOTION 
OFFICER,  1629. 

UNSOUND  MIND 

flBmale  of.  in  rape,  1698. 

VAGRANCY,  1712. 

VENIRE,   SPECIAL 

for  additional  Jurors,  1708. 

VERBAL  THREATS 

extortion   by,   1684. 

Schmltz  and  Ruef  case,   1686. 

VIOLATING   SEPULTURE,   1718. 

VITRIOL-THROWING,  1718. 

VOTES,  IVRONGFULLY   COUBTTINO 

by  election  officers,  1680 

WARRANT 

a  general  form,   1714. 
for  fugitive  from  Justice 

application    for,   1661. 
form  of  warrant,  1668. 
of  arrest 

obstructing  or  resisting  officer  serv- 
ing. 1681,  1688. 
of    attachment    for    defaulting     witness, 

1714. 
of    extradition.      See    tit.    Fugitive    from 

Justice, 
resisting    officer    serving.      See    tit.    Ob- 
structing or  Resisting  Offi- 
oer. 


WATBR 

larceny  of,  1674. 

IVATER   MAINS 

digTirlngr  up,  1678. 

WHITTIESR  STATE  SCHOOIi 

.  commitment    to,    1621. 

IVIFBS 

abandonment  of,   1600. 
of  another,  marry  ins,   1615. 
permitting  to  remain  in  house  of  prosti- 
tution, 1696. 

WIBBSy    TAPPING    OF.      See    tit    Tapping 
Telegraph  Wires. 
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WITNESS 
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absence  of,  affidavit  for  continuance,  1603. 
bribing  a,  1615. 

defaulting,  warrant  of  attachment,  1714. 
order   to   pay,  1683. 

WOMEN 

taking  and  compelling  to  be  defiled,  1601. 
taking  with  intention  of  compelling  to  be 

defiled,   1601. 

WOMEN,  PROSTITUTION  OF.  See  tit.  Pros- 
titution. 

WRECKING   TRAIN,   1705. 

WRIT  OF  HABEAS  CORPUS,  1714. 

-WRONGFUIiLY  COUNTING  VOTES 

by  election  officers,  1628. 
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ABA1.0NB9.     8ee  tit  Qame  and  Fish. 


and  abalone  shells,   |  828. 

as   to  protection  of,  generally,   S  628. 

black,    i  628. 

close  of  season  for,  |  628. 

crabs,    H  628,   6281. 

crawfish,    9  628. 

lobster,   |  628. 

other   abalones,    S  628. 

penalty  for  unlawful  taking,  §  628. 

possession     of     shells,     a     misdemeanor, 

when,  9  628. 

protection  of,   9  628. 

shells    of,    unlawful    possession    of,    pen- 
alty. 9  628. 

shrimps,   9  628. 

sturffAon,    9  628. 
ABAHDONMBNT.      See    tits.    Abandonment 
and  Neffleot  of  Children:  Abandon- 
ment and  Non-support  of  Wife. 

I.  •t 

permitting  to  go  without  care,  9  597f. 

to  be  killed,   9  697f. 
children,  of.     See  tit.  Parent  and  Child, 
husband,  by.    See  tit.  Husband  and  Wife. 
.    parent,  by.     See   tit.  Parent  and  Child, 
wife,  of.    See  tit.  Husband  and  Wife. 

ABANDON MBNT  AND  NBGLBCT  OP  CHIIi- 
DRXIN.    See  tit.  Parent  and  Child, 
as   to   what  constitutes,    9  270. 
desertion  of.     See  tit.  Desertion  of  Chil- 
dren, 
penalty  for,  99  270,  271. 
fines,  forfeitures,  and  penalties,  how  ap- 
portioned,   9  273c. 
indictable  misdemeanor,  9  270. 

as    to    what   constitutes,    9  270. 
penalty  for,  9  270. 

surety    to     furnish     future     support, 
9  270b. 
i»  provide  Beee«Mirlc«  for 
as  to,  generally,   9  270. 
Indictable  misdemeanor,  9  270. 

FeBBlty 

apportionment  of,   9  273c. 
(or  abandonment,  99  270,  270a,  271a. 
for  deserting,   9  270a. 
for  false   representation   to  manager, 
etc,     of     orphan     asylum, 
9  271a. 
for  non-support,    9  270. 
surety  for  future  support,   9  270b. 
ABANDONMENT    AND    NON-SUPPORT    OP 
IVIPB.    See  tit  Husband  and  Wife. 
as   to   what   constitutes,    9  270a. 
desertion,   a   misdemeanor,    §  270a. 
misdemeanor,  a,  9  270a. 
non-support,     as     to     what     constitutes, 

S  270a. 
security  for  future  support,   &  270b. 
ABDUCTION.     See  tits.  Kidnaping;  Prosti- 
tution. 
as   to  what  constitutes,  9  S67. 
at  electioB,   9  69. 


ABDUCTION— >(Continued). 


dellBltioB 

of   female   for   purposes   of  prostitu- 
tion,   9  £67. 

of  woman,   9  266. 
elections,    at,    9  69. 
in   elections,   9  59. 
Jurisdiction,    9  784. 
of    minor    for    purposes    of    prostitution, 

9  267. 
of  woman,  penalty  for,   9  266. 
penalty   for,   99  266,   267. 
woman,   of,   penalty,    9  265. 

ABETTING.     See  tit  Aiders  and  Abettors, 
by    person    out    of    state,    subsequently 

found    within    state,    99  2T, 

778b.  ^ 

ABBTTOR.     See    tit    Accessories. 

ABORTION 

accomplice,      woman      involyed      aa      an, 

9  1108. 
administering  drugs,  etc.,  with  intent  to 

produce,  penalty,  9  274. 
advertising    to    procure,    penalty,    99  274, 

317. 
Bi4UB4r  aBd  BbettlBV 

as  to  eyldence  of,  9  997. 
penalty  for,  9  274. 
attempt  to  procure,  penalty  for,  9  274. 
business  of  procuring,  penalty  for,   9  274. 
committing,  penalty  for,  9  274. 
competency    of    evidence.      See    "evidence 

upon  trial  for,"  this  title, 
corroboration    of    testimony    of    woman 

involved,  necessity  of.     See 

tit.   Evidence, 
as    to,    generally,    9 1108. 
evidence  upon  trial  for,  as  to,  generally, 

9  1108. 
instruments,    using,    to    procure,    penalty 

for.    9  274. 
penalty  for,   99  274,  275. 
prosecutrix  must  be  corroborated,   9  1108. 
soliciting  materials   for,  penalty,   9  276. 

■BbBtltttBlT    t« 

accomplished   act,   penalty  for,    9  275. 
attempt,  penalty  for,   9  276. 
taking   drugs,    etc.,   with    intent   to    pro- 
duce, penalty  for,   9  275. 
using    instruments    to    procure,    penalty 

for,    9  274. 

absence: 

application   for   removal   of   cause   in,   of 

defendant    9  1084. 

district  attorney,   of,  court  may  appoint 

another,   9  1180. 

jury,    of,    adjournment   of    court    during, 

9  1142. 

limitation  of  action  on.  9  902. 

of  defendant     See  tits.  Defendant;  Trial, 
application     for     removal     heard     in, 

9  1034. 
from  state  at  time  of  commission  of 
crime,     effect    on    prosecu- 
tion,  9  802. 
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ABSBNCB 

of  defendant — (Continued). 

limitation    of   action.     See   tit.   lilmi- 
tatlon  of  Action  for  Crimes, 
as  to,  irenerally,  9  802. 
defendant  oat  of  state,  fi  802. 
of  district  attorney.     See  tit  District  At- 
torney, 
appointment  of  attorney   to   perform 

duties  of,  9  1130. 
associate    counsel    for    people,    as    to 
rights  of,  9  1180. 
of  Jury.     See  tit.  Jury. 

adjournment  of  court  during*   1 1142. 

ABSTRACTING  MONBY 

by  officer,  director,   trustee,   employee  or 

agrent     of     bank,     penalty. 
I  561a. 

ACCBSSORIBS.    See  tits.  Accomplice;  Aid- 
ers and  Abettors, 
abetting  by  person  out  of  state,  punish- 
ment for,  99  27,  778b. 
acquittal  of   principal,    does   not  relieve, 

9  971. 
after  tke  fact 

as    to,    srenerally,    9  82. 

coneeallair 

felony  committed,  9  81. 
person    who    has    committed   fel- 
ony, 9  32. 
all     persons     concerned     are     principals, 

9  971. 
as  to  who  are  99  80,  82,  971. 

b«f«re  the  twtet 

and  principals,  distinction  abrogated, 

9  971. 
are  principals,   9  971. 
common-law   distinction    has   been   abro- 

firated,  9  971. 

eoBCcallBV 

felony,   makes   person   an,    9  32. 
person  accused  of  felony,  makes  per- 
son an,  9  82. 
corroboration    of.     See    tits.    Accomplice; 

Eyidence. 
as  to  necessity  for,  srenerally,  9  1111. 
distinction  between  accessory  before  the 

fact  and   principals,    9  971. 
duel,  in,  punishment  of,  9  228. 
election   laws,   ordering  and  abettingr   in 

violation     of,     punishment, 
9  62. 
harboring:    person    chargred    with    felony 

makes  one  an,  9  82. 

iMdicted  and  tried 
tkousk  principal 
acquitted,    9  972. 
not  tried,   9  972. 

mmttinrnt 


fladflctmcBt  or  Inforatatlon 

as  to,  grenerally,  9  970. 

Juries 

allegations   asalnst 

in  indictment.   99  791.  971. 
in  information,  99  791,  971. 
in  indictment  agralnst,  9  971. 
when  principal  offense  out  of  county, 

9  791. 
when  principal  not  present,   9  792. 
harborlner  one  firuilty  of  felony  is  an,  9  82. 


ACCESSORIES — (Continued). 

Jurisdiction  in  county  of  accessory's  of- 
fense, thouffh  principal  of- 
fense in  another  county, 
9  971. 

lottery,   to,  a  misdemeanor,   9  822. 

misdemeanor,  In.  gruilty  of  misdemeanor, 

9  659. 

principals,   99  31,  971. 

punishment  of.    9  88. 

who  is  an,  99  80,  82,  971. 

who  punishable  as,  9  88. 

ACCIDENT 

as  affectinff  liability  for  crime,  9  26. 
crime  committed  through,  as  to  liability, 

9  26. 
homicide   by,   when   excusable,    9 195. 

ACCOMPIilCB.     See  tits.  Accessory;  Aiders 
and  Abettors;  Evidence, 
conditional    examination,    exempt    from, 

9  882. 
conviction  can  not  be  had  upon  testimony 

of,  alone,  9  1111. 
corroboration  of.     See  tit.  Corroboration, 
as  to  necessity  for,  9  1111. 
in  abortion.     See  tit.  Abortion, 
in  robbery.     See  tit.  Robbery, 
definition   of,   9  HH. 
testimony  of,  991100,  1111. 

ACCOUNT 

failure  to  pay  over  money  to  successor. ' 

See  tit.  Public  Officer, 
falsification  of.  by  public  officer,  punish- 
ment,   9  424. 
fraud  In  kecplnir  eorporatioa  b«olca 

as  to,  generally,  9  568. 

punishment  for,   9  568. 
prcseatlnir  fravdvlent»  to  pablle  oflecVb 

as  to,  generally,  9  72. 

constitutes  a  felony,  9  72. 

ACCUSATION.   See  tits.  Impeachment;  Pub- 
lic Officer, 
appeal     from     Judgment    or    rulingr     on, 

99  770.   1288. 


as  to  time  for,   99  760,  761,   772. 
proceedinsT    on    failure    of    defendant 
to  make,   9  761. 

by  sraad  Jary 

as  to,  erenerally,  9  758. 
of   impeachment.     See    tit.    Impeach- 
ment, 
transmitted    to   district  attorney, 
how,   9  760. 
by  private  person.     See  "private  person," 

this  UUe. 

defendant 

appearance  by,  99  760,  761,  772. 

copy  of  accusation   to  be  served  on, 

9  760. 
entitled     to     process    for     witnesses, 

9  768. 
failure    to    appear,    proceedlns*    on, 

9  761. 
form  of  objection  by,  9  768. 
manner  of  denial  by,  9  764. 
may  demur  or  answer,  9  762. 
may  deny.   9  762. 
may  object  to,   9  762. 


GBNKRAI^  INDKX. 


t7SS 


ACCUSATION 

4cf cnd«Bt — (Continued) . 

must    answer*    if    objection     denied, 

§766. 
suspended  until  Jud^rment  of  convic- 
tion  reversed,   I  770. 
to     appear     and    answer     or    demur, 
1761. 
delivered     to     district    attorney,     to     be, 

(760. 
tfemvrrer 

defendant  may  file,  ||762,  1002,  1004. 
overruled,    defendant    muai    answer, 
1761. 

dcBlal  by  defendant 

as  to,  generally,   §  762. 
manner  of,  of  makinsr,  S  764. 
proceedlnfiTS,   on,    §  766. 
to   be   entered  on  minutes,    S  764. 
district    attorney,    of.      See    tit.    District 

Attorney, 
accusation    a^rainst,    to    be   presented 

by  grrand  Jury,  §  771. 
accusation   to   be   delivered   to,   §  760. 
proceedlnsrs   on   accusation   presented 
agrainst,    |  771. 
(allure  of  defendant  to  appear,  proceed- 
ings on,  I  761. 
filinsr  orlflTinal,  9  760. 
filing:  office  pending:  appeal,   |  770. 

for  removal 

from  office,  to  be  presented  by  grrand 
Jury,   §§768,   772. 

of  civil  officer,   §  760. 
form 

of  accusation,   §  769. 

of  objection  to,   §  76S. 

of   Judgrment   upon    conviction,    §  769. 
grrounds  of,  §  768. 
Impeachment,    of,    to    be    transmitted    to 

district  attorney,   §  760. 
in  removal  from  office,  §  762. 
in  what  court  to  be  found,  §  890. 
Individual,  accusation  by,   §  772. 
Judgment 

appeal  from,  of  conviction,   §  770. 

causes  of  removal  to  be  assigrned  in, 
§770. 

of  removal  on  conviction,   §  769. 

on  conviction,  form  of,  §  769. 

on  plea  of  grullty,  §  766. 

to  be  entered,   §  769. 
Jurisdiction  of  superior  court,   §  772. 
Jury,  trial  by,  §  767. 
mnnner 

of  denial.    §  764. 

of  presentment,   §§  768,  772. 
nature  of  proceedingrs,  §§  768,  772. 
objection   by   defendant 

form  of,   §  763. 

must  be  in  writingr,   §  76S. 

overruled,       defendant       to       answer 
forthwith,    §  766. 

sufficiency   of,    §  763. 
of    district    attorney.      See    tits.    District 

Attorney;    Impeachment. 

proceedings  on,  §  771. 
of    Impeachment,    transmitted    to    district 

attorney  how,   §  760. 
offenses    which    may    be    prosecuted    by, 

§889. 


ACCUSATION— (Continued). 
ollleera  against 

may     be     presented     by     individuals, 
§772. 

may    be    presented    by    grrand    Jury, 
§768. 

may  be  prosecuted  by,   or  by   infor- 
mation, §  889. 
plea  of  grullty  to  proceedingrs  on,  §  766. 

private  person 

by,  citation  to  officer,  §  772. 
Judgement  on   conviction,   §  772. 
may  file  against  officer,  §  772, 
time  of  hearing,   §  772. 

proceedings  on 

if    the    defendant    does    not    appear. 

§761. 
nature  of,  generally,  §§  768,  772. 
on  acenaatlon 

by  grand  Jury,  §  768. 
by  individual,   §772. 
on  denial   of  charge,   §  766. 
on  refusal  to  answer,   §  766. 
on  plea  of  guilty,  §  766. 
to  remove  from  office  may  be  by, 
§889. 
process    for    witnesses    on,    parties    en- 
titled to,  §  768. 
refusal  to  answer,  proceedings  on,   §  766. 
removal,  Judgment  of,  appeal  from,  §  770. 

rlgkt  of  defendant 

to  demur  or  answer,  §  762. 
to  process  for  witnesses,   §  768. 
state,   entitled   to   process   for  witnesses, 

§768. 
summary  removal  from  office,   §  772. 

to    remove   officer    by    summary    pro- 
ceedings,   §  889. 
upon  plea  of  guilty,  §  766. 
•nperlor  oonrt 

before,   for   removal   of   officer,    §  772. 
Judgment    in,    on    accusation    against 

officer,   §  772. 
proceedings  in,  on  accusation  of  offi- 
cer, §  772. 
suspension   of   defendant   until   Judgment 

of       conviction       reversed, 
§770. 
time  for  defendant  to  appear,  §§  760,  761, 

772. 
to  be  delivered  to  district  attorney,  §  760. 
.to  be  filed  with  clerk  of  court,  §  760. 
transmitted  and  served  on  district  attor- 
ney, how,  §  760. 
trial 

by  Jury,   §  767. 
how  conducted,   §  767. 
when   to   proceed,   §  766. 
what   court  found   in,    §§  768,   772,   890. 
what  prosecutions  must  be  by,  §  889. 

ACCUSED.     See  tit.  Defendant 

ACID.     See   tit.  Assault. 

throwing    upon    another,    a    felony,    §  244. 

ACKNO^VIiEDGMBNT 

convict  may  make  a  sale  or  conveyance 

of  property,  §  676. 
faille  pretense 

in   marrying   another,   §  628. 
in    private    citizen,    of   official   capac- 
Jty.   §629. 
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▲CKNflHTLBDGMfilfT— (Continued). 

notary  certifyinir   to,   of  person   who   did 

not  appear,   9  1S7« 
ACQUITTAIi 

advislns  JnvT  to  acqvit 

as  to  when  court  may,  9  1118. 

jury  not  bound  by,  9  1118. 
arrest   of  Judgrment,  effect  of,   as,   9  1187. 
bars    subsequent    prosecution    for    same 

cause,  9  687. 

eoiit*  «9«lB»t  pr«Mieciitlns  wltii«««  are 

judgment   for,    99  1447,   1448. 

have  judgement  enforced,   9  1448. 
court  may  advise,  9  1118. 
defendant    discharged    when,    and     when 

not,   on,   991165,   1447,   1464. 

"     diacliarffc  of  co-defendant  to  be  vrltneaa 

as  to,  generally,  99  1099,  1100. 
*  is  an  acquittal,  9  1101. 

diaebarse  on*  when*  and  when  not 

as  to,  generally,   9  1447. 

to  be  discharged  on,  9  1443. 
effect  of,  where  for  higher  offense,  9  102S. 
foreign,   a   bar,   9  666. 
former.     See  tit  Former  Jeopardy. 

plea  of,  form  of  verdict,   9  1161. 
grounds  of,  9  1096. 
Ineanlty.     See  tit.  Insanity. 

acquittal  on  grounds  of,  9  1167. 

proceedings  after  verdict  of,  9  1166. 

judgment  of,  can  be  entered  on  informal 

verdict  when,   9  1162. 

of  co-defendant,  that  he  may  become  wit- 
ness,  9 1100. 

person  not  subject  to  prosecution  after, 

9  687. 


judgment    against,    or    for    costs    on, 

when,    9  1448. 
ordered  to  pay  costs   when,   9  1447. 
reasonable    doubt.      See    tit.    Reasonable 

Doubt, 
defendant     entitled     to     benefit     of, 
9  1096. 
to   be   discharged   on,   prisoner   is,   when, 

9  144S. 
verdict  of  can  not  be  reconsidered,  9  1161. 
what  is  an,  9  HOI. 

ACT 

how  cited,   9  84. 

of  omlmilon   and   commleelOB,   ponlnhable 

by  provisions  of  this  code,  9  664. 
under  foreign  law,   9  666. 

ACT  AND  INTENT 

distinction  as  to  intent.     See  tit.  Intent, 
unity   of  necessary,   9  20. 

ACTION.      See    tits.    Limitation    of    Action 
for     Crimes;     Removal     of    Action; 
Venue, 
application   for   removaL     See   "removal" 

this   title, 
affidavit  and  counter-affidavits,  9  1084. 
authority  of  court  to  which  removed. 

9  1038. 
by    attotney,    and    heard    in    defend- 
ant's  absence.   9  1034. 
duty  of  trial  court,   9  1086. 


ACTION 

application   for  removal — (Continued), 
granted  when,   9  1086. 
grounds  of,   9  1033. 
hearing  of  application  in  defendant's 

absence,  9  1084. 
how   made,    9  1034. 

proceedings   on 

Where       defendant      is      absent, 

9  1034. 
where    defendant    is    in    custody, 
9  1087. 
when  granted,  9  1036. 

authority  of  court  to  which  action  is  re- 
moved.    See  "removal"  this 
title, 
as  to,  generally,  9  1088. 

calendar,  clerk  to  prepare,  9  1047. 

civil  remedies  preserved,  9  9. 

criminal,  defined,  9  683. 

defendant,  as   witness  in.     See   tits.   De- 
fendant;   Witness, 
as  to,  generally,  9  1823. 
Instructions  as  to  credibility  of.    See 
tit.    Instructions. 

definition  of  criminal,  9  688. 

dismissal  of,  grounds  for,  9  1382. 

formation  of  trial  jury,  9  1046. 

forms  and  rules  of  pleading,  9  948. 

how  prosecuted,  9  688. 

in  whose  name  prosecuted,  9  684. 

indictment    found    when    presented    and 

filed,  9  808. 

limitation  of.     See  tit.  Lamitation  of  Ao- 

tions  for  Crimes. 

merger  of  civil  and  criminal,  9  8* 

order  of  removal  of,  9  1036. 

parties  to  criminal,  9  684. 

party   prosecuted,   how   designated,   9  686. 

place  of  trial  of.    See  tit.  Venue. 

proceedings 

on   application   for   removal    of.     See 
"application    for    removal" 
this  tiUe. 
where     offense     triable     in     another 
county,  9  827. 

property     stolen     in     another     state     or 

county  and  brought  within 
county,   9  789. 

prosecution    in   the   name   of   the   people, 

9  684. 

record     of,     as     to     what    constitutes    a 

9 1207. 

removal    of.      See    "application     for    re- 
moval" this  title. 

application  for 

how  made.   9  1034. 
made    by   attorney   and    heard    In 
defendant's   absence,    when, 
9  1034. 
proceedings   on,  where  defendant 

in    custody,    9  1037. 
when  to  be  granted.  9  1036. 
authority    of    court    to    which    action 

removed,  9  1037. 
before  trial,  grounds  of,  9  1033. 
certified  copies  of  proceedings.  9  1033. 
grounds   of,    9  1033. 

on   whose  application  granted,  9  1033. 
order  of,   entry,    9  1036. 
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ACTIOM 

removal   of — (Continued). 

traMMttlasloB  of  vapeni  on 

as  to  irenerally,  |  1038. 
certified  copy  of  order  to  be  trans- 
mitted.  §1086. 
want    of    fair    and    impartial    trial, 
irround  for,   §  1088. 
•ubstltution    of   Judges    during    trial    of, 

§  1058. 
transmlBBion    of    papers    on    removal    of 

cause.  I  1088. 
want  of  fair  and  impartial  trial,  ground 

of  removal,   S  1088. 
where     defendant     triable      in      another 

county,    proceedinffs,    1 887. 

ADDING  If  AMBS 

to  Jury-list,  a  felony,  1 116. 

ADJOVRHMBNT 

absence  of  jury,  of  court  duriniTf  deemed 

open     for     what     purposes, 
S  1148. 

admonition  to  Jury  on.     See  tit.  Admoni- 
tion to  Jury. 

as  to  when  may  be  ordered,  f  1052. 

court,  of,  during  absence  of  Jury,  8  1148. 

discharge  from  custody,  and  continuance, 

where  not  brought  in  trial, 
9  1883. 

justice's  courts  of  trial  in.     See  tit.  Jus- 
tices' Court. 

of  coroner's  inquest,   9  1511a. 

prcllmlBary  examination,  of 

as   to,  generally,  99  861,  862. 
defendant    to    be    committed    or    dis- 
charged on  bail,  9  862. 

ADMINISTRATITIB   OFFIOBR 

governed  by  code,   9  77. 

ADMINISTRATOR 
•mbeuleniont  by 

as  to  what  constitutes,   9  506. 
punishment  for,  9  S06. 

ADMISSION.     See  tit.  Evidence. 

ADMONITION  TO  JIJRT 

on  adjournment,  9  1122. 

ADULT  CHILD 

duty    to    provide    for    indigent    parent, 

9  270O. 

ADULHTBRATION 
nrtlelc%  of 

food,   drink,   etc.,  penalty,    9  282. 
useful  in  compounding,  penalty,  9  282. 

bntter*  off 

penalty  for.     See  tit.  Butter, 
selling     of     adulterated,     a     misde- 
meanor, 9  888a. 

enndy*  of 

a  misdemeanor,   9  402a. 

keeping  adulterated,  a  misdemeanor, 

9  402a. ' 
selling    adulterated,    a    misdemeanor, 
9  402a. 
dairy  products,   of.  penalty,   9  881a. 
drink,  of,  a  misdemeanor,   9  382. 

drago*  of 

deemed  adulterated   when.   9  388. 
definition  of  "drug,"  9  383. 


<«. 


ADULTERATION 

dmgs,  of — (Continued), 
penalty  for,   9  882. 

tainted  or  adulterated,  selling,  a  mis- 
demeanor,  9  888. 
f  ooda,  of 

a  misdemeanor,   9  882. 

deemed  adulteration  when,   9  888. 

definition  of   "food,"   9  888. 

sale  of,  penalty  for,   9  883. 

tainted     or     adulterated,     selling,,    a 

misdemeanor,    9  388. 
when  adulterated,  9  888. 

Uqnom,  of 

a  misdemeanor,   9  882. 

penalty  for  selling  adulterated,  9  383. 

malt  Uqnom,  of 

a  misdemeanor,  9  882. 

penalty  for  selling  adulterated,  9  383. 

medlelne*  of 

a  misdemeanor,  9  882. 
penalty  for  selling  adulterated,  9  388. 
tainted  or  adulterated,  selling,  a  mis- 
demeanor, 9  883. 
milk,  of.     See  tits.  Dairy  Products;  Milk, 
oleomargarine.     See   tit.   Oleomargarine. 

sale  of,  as  butter,  penalty,   9  388a. 
'process"  or  "renovated"   butter,  a  mis- 
demeanor, 9  888a. 
quicksilver,     debased,    selling,    a    misde- 
meanor, 9  867. 
"renovated       butter,"      a      misdemeanor, 

9  883a. 
retail  dealer  not  guilty  when,  9  382. 
sale  of 

adulterated   articles,   a   misdemeanor, 

9  888. 
adulterated    drugs,    a    misdemeanor, 

9  888. 
adulterated     food,     a     misdemeanor, 

9  888. 
tainted     food     or     drugs,     a     misde- 
meanor,   9  888. 
•pirltnons   llqnova,  of 

a  misdemeanor,   9  382. 
penalty  for  selling  adulterated,  9  883. 
tainted    or    adulterated    drugs    or    food, 

selling,       a      misdemeanor, 
9  888. 
wine,  of 

a  misdemeanor,   9  382. 
penalty  for  selling  adulterated,  9  888. 
ADULTERY.     See    tit.    Prostitution, 
a  misdemeanor,   9  269a. 
evldeaeo  of 

competency    of    husband    or   wife   as 

witness,   9  1322. 
what  sufficient,   9  269b. 
living    together    In    open    and    notorious 

fornication    and,    a    misde- 
meanor,   9  269a. 
marriage.      See    tit.    Marriage, 
certificate  proves,  9  269b. 
how  proved,  9  269b. 

married  persons*  by 

a  felony,  9  269b. 

proof   of  marriage   by   certificate,   on 

proseeution   for,   9  269b. 
punishment  for,  9  269b. 
not  a  crime,  9  269b. 
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opea      «Bd      notovloiw      famlcatloa      aad 

■doltcry 

a  misdemeanor,  |  269a. 

by  married  persons,  a  felony,  §  269b. 

punishment    of,    §§  269a,    269b. 

•wmm  aad  notoiiova,  of  ■uurlcd  versos* 

as  to,  srenerally,  S  269b. 
felony,   a,   §  269b. 
llylngr  in  state  of,  §  269b. 
marriaere  an  element  of.     See   "mar- 
riage," this  title, 
penalty  for,  §  269b. 
punishment  for,  §  269b. 

ADVERTISE 

as  an  attorney,  who  may,  9  161a. 

ADVERTISEMENT 

abortion,  to  procure,  penalty,  §  817. 
attorney,  as  a,  falsely,  §  161a. 
divorce,  to  procure,  penalty,  §  159a. 
false   representation   of  quality   or,  merit 

of  goods  in,  penalty,  8  664a. 

false  atateaiaats  la 

as    to    quality    of    foods,    a    misde- 
meanor, §  664a. 
as    to    real    estate,    a    misdemeanor, 
6  664b. 

injury  to,  penalty,  fi  616. 

lottery-offloes,  of,  penalty,  9  323. 

obscene,  composins  or  publi shiner,  a  mis- 
demeanor, 9  311. 

placing,  on  property,  without  consent,  a 

misdemeanor,   9  602. 

postinir 

on    state    property,    a    misdemeanor, 
9  602. 

without  license   of   owner,   a   misde- 
meanor,  9  602. 
to    praotico    law,    by    one    not    licensed 

therefor,    penalty.    9  161a. 

ADVISING  TO  ACHIUIT.     See  tit.  Acquittal. 

as  to,  srenerally,   9  1113* 
when  court  may,  9  1113. 

AFFIDAVIT.     See  tit   Perjury, 
affirmation,   oath   includes,   99  7.   119. 
change  of  venue,  for  a,  9  1034. 
conditional    examination    of    witness    on, 

9  1337. 
deer,   when  shipping,   9  <26u. 
defectively   entitled,   valid   when,    99 1401. 

1460,   1663. 

entitled  how 

in  Justice's  court,   9  1460. 
in  special  proceedlngrs   of  a  criminal 
nature,   9  1663. 

•xamlaatloa   oa  commiiisloa 

for.  of  witnesses,  99  1349-1362. 

for  postponement.  9  361. 
false,   as   to   what  affiant   will   testify   to, 

9  118a. 
Justice's  court,  in,  entitled  how,  9  1460. 
making:  of.  when  deemed  complete,  9  124. 
need   not  be   entitled.    99  1401.   1460.    1663. 
oath    includes    affirmation,    99  7.    119. 
on    application    for    commission    to    take 

deposition,    9  1361. 
perjury   in.  what  constitutes,   9  118a. 
police  court,  how  entitled  in,  9  1460. 


AFFIDAVIT— (Continued), 
subsequent  contradictory  statements,  evi- 
dence  of  falsity,   9  188a. 
when  shipping  deer,   9  626u. 
AFFINITY 

challenfire   of  Juror   for,    9  1074. 
AFFIRMANCE.     See   tit   Appeal. 

of  Judgment  on  appeal  without  argrument. 

as  to,  generally,  9  1261. 

AFFIRMATION 

as  to,  generally,  9  7. 

includes   "testify."   9  7.  . 

oath   includes,   99  7,   119.  | 

testify   includes,   9  7. 

AFFRAY 

Jurisdiction  of  Justice's  court  over,  9  1425. 

AGENT 

embesslement  by 

as  to  when  guilty  of,  99  S04,  506.  608. 
administrator.        See      tit      Adminis- 
trator, 
false  statement  to  principal,   9  536.  ^ 

insolvent  bank.     See  tit  Bank. 

agent   receiving   deposit,    punishment 

for.  9  562. 
officer    overdrawing   account,    a   mis- 
demeanor,   9  561. 
Insurance,  of  foreign  company,  not  com- 
plying with  law,  9  439. 
Junk   dealers.    9  344. 
of  bank.     See  tit  Agent  and  Bank, 
of     Insolvent     bank     receiving     deposits, 

9  562. 

AGENT  OF  BANK.     See  tit.  Agent 

abstracting    or    misappropriating    money 

by,  penalty,  9  561a. 

concealing    account    on    loans,    a    misde- 
meanor,  9  561d. 

deposit   by   with    bank   for    loan,    a   mis- 
demeanor.  9  561d. 

false  entry   by   in  books  of  bank,  a   fel- 
ony,   9  563a. 

fraud  by,   punishment  of,   9  661b. 

guaranty    beyond    legal   amount    a   mis- 
demeanor or,  9  561a. 

receiving    deposit    when    bank    Insolvent, 

a   misdemeanor,   9  662. 

•tatcnieat  of  sales  by.     See  tit  Commis- 
sion Merchants, 
as  to  duty  to  make,  9  5S6a. 
failure      to      make,      how      punished, 

9  536a. 
what  a  sufficient  statement  I  536a. 

AGISTER 

using  animal  without  authority,  penalty, 

9  537c. 

AIDERS    AND    ABETTORS.     See    tits.    Ac- 
complice;  Accessories, 
guilty  as  principals,   9  57a. 

AIGRETTES 

having    in    possession    for    sale,    penalty, 

9  626r. 
selling,    penalty,    9  626r. 

AIR   BRAKES,  ETC. 

penalty     for     tampering     with.     99  587a, 

587ar21. 
albacore.     See  tit.   Game  and  Fish. 
alcohoL     See   tit   Intoxicating  Liquors. 
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ALIAS  DIOTU8 

indictment  by,   §  968. 

waiver  of  defects.     See  tit.  Waiver. 

ALIAS    NAMtSS.      See    tits.    AUas    Dictus; 
TriaL 

ALIBH 

Challenge  to  srAnd  juror  as,  {  89S. 

AliTERATIOlf 

bill    or   resolution    of    legislature,    {)  S8, 

84. 
book   of  records,   in,   forgery,   §  471. 
enrolled    copy    of    bill    or    resolution    of 

legislature,  of,  {9  88,  84. 
of  landmarks,  a  misdemeanor,   §  €06. 
of    legislative    bill    or   resolutions,    I8  88, 

84. 
of  public  records 

by  officers  having  them  in  custody, 

1118. 
by  others   than  officers  having  them 

In  custody,  S  114. 
offering  fraudulently  altered  evidence,  a 

felony,  §  182. 

AMBNDIIBNT 

of  challenge  to  panel,  9  1062. 

of  Indictment.     See  tit  Indictment 

of  information.     See  tit  Information. 

AMMUNrnON 

selling  to  Indians,  a  misdemeanor,  9  898. 

AMITSEBIBirTS.     See   tit   Theaters. 
ANESTHBTICS.     See  tits.  Drugs;  Rape. 

ANGLER'S  LICBNSB 

revocation  of,  9  881e. 

ANIMALS.     See  tits.  Game  and  BMsh;  Nui- 
sance; Railroads. 

obaBdoBcd 

duties    and    powers    of    humane    so- 
cieties as  to,   9  697f. 
to  be  killed  When,  9  697f. 
act 

for  prevention  of  cruelty  to  animals, 

continued    in    force,    9  23. 
to  preserve   fish  and  game   in,   upon, 
and    around    Lake    Merrltt, 
etc.,     continued     in     force. 
See  tit  Game  and  Fish, 
to  protect  stock-reservations  in  des- 
ignated    counties,     contln- 
^  ued  in  force,  9  23. 

to    regulate    salmon-flsherles    In    Bel 
River,    continued    in    force, 
9  88. 
affected  with  contagious  disease,  failure 

to  keep  within  inclosure,  a 
misdemeanor,    9  402d. 
birds.     See  tit.   Birds. 

boar,  permitting  to  run  at  large,  a  mis- 
demeanor,   9  697g. 
buck  goat,  permitting  to  run  at  large,  a  ' 

misdemeanor,    9  697g. 
bull,  permitting  to   run  at  large,  a  mis- 
demeanor,   9  697g. 
brands,    altering,   a    felony   when,    99  867, 

357^. 
carrier    transporting,    has    Hen    for    care 

and    feed,    9  369b. 
carrying  in  cruel  manner,  penalty,  9  697a. 


ANIMALS— (Continued). 

certificate    of    registration    of,    obtaining, 

by  fraud,  a  misdemeanor, 
9  687a. 

complaint    on    oath    law    relating    to    is 

being  or  about  to  be  vio- 
lated, warrant  to  Issue, 
9  699a. 

confining   in    cars   over   thirty-six   hours, 

penalty,    9  369b. 

contagious    diseases,    having,    failing    to 

keep  within  inclosure,  a 
misdemeanor,     9  402d. 

corralling    near    or    over    waters,    misde- 
meanor,   9  814. 

cranes.     See  tit  Cranes. 
'   cruelty   to.     See   tit.   Cruelty   to   Animals 

and    Children. 
as  to,  generally,  9  697. 

dead,   putting    in    streams    or    highways, 

etc.,  penalty,  9  S74* 

death  from  mischievous,  a  felony,  when, 

9  399. 

definition    of,    9  699b. 

deposit   of   dead    in   streets,    rivers,   etc., 

9  374. 

disabled,   to  be  killed  when,   9  899e. 

diseased 

failure  to  keep  from  other  animals, 
penalty,    9  402d. 

permitting  to  run  at  large,  a  misde- 
meanor,  9  697d. 

to  be  killed,  when,   9  402b. 

unfit  for  work  to  be  killed,  9  699e. 

veterinary  practitioner  to  report  pen- 
alty,  9  40£e. 
diseases  of,  preventing  spread  of  conta- 
gious and  infectious,  9  402d. 
docking  tails  of  horses,  9  697a[2]. 

dogs  - 

are  personal  property,  9  491. 
larceny    of,    9  491. 
value  of,  how  ascertained,  9  491. 
elk.     See   tit  Blk. 
false    pedigree,    giving,    a    misdemeanor, 

9  637a. 
false     registration     of,     a     misdemeanor, 

9  637a. 
farcy.     See   "glanders,"   this  title. 

bringing   anloials   into   state   affected 
with,  a  misdemeanor,  9  402. 
to  be  killed,  9  402b. 

fightlns 

a  misdemeanor,  9  697b. 
arresting  without  warrant,  9  697d. 
keeping  of,  for,  9  697b. 
offense   respecting,   9  697b. 
fish.     See  tits.  Fish;  Game  and  Fish. 
Fresno     county,     act    concerning     stock- 
raising      is      continued      in 
force,   9  23. 
game  laws.     See   tit.  Game  and  Fish. 

glanders 

bringing  animals  into  state  affected 
with,  a  misdemeanor.  9  402. 

failure  to  kill  animals  affected  with, 
a  misdemeanor,  9  402b. 

killing  animals  infected  with,  9  402b. 

selling  or  exposing  animals  Infected 
with,  a  misdemeanor,  §  402. 
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ANIMALS— (Continued). 

errand  larceny.     See  tit.  Grand  Lrarceny. 

stealing:  of  animals  as,  §  487. 
STUlls.     See  tit.  Gulls. 

homlnfiT-plgreons.      See    tit.    Homing -"Pig- 

eons. 

Impounded 

failure      to      feed,      a     misdemeanor, 

9§  597e,  597f. 
rigrht   to   enter  and   feed   and   charge 

owner  for,  §  697f, 
inclneratlner  within  fourth  of  mile  of  any 

city,    etc.,    a    misdemeanor, 

9  374. 

Infected  -vrltk  contasloua  diseases 

brlneriner   into   state,    a   misdemeanor, 

9  402. 
exposing,    a   misdemeanor,    9  402d. 

injvry  to 

by  person  hunting*  9  S84c. 
obtained    at    livery-stable,    a    misde- 
meanor,  9  537b. 
jacks  and  stallions  to  be  inclosed,  9  597flr. 
"Judges  of  the  plains,"  effect  of  code  in 

relation  to,  9  23. 
kUlins 

as  to,  generally,  9  ^97. 
diseased,   9  402b. 
unfit  for  work,   9  599e. 
while    hunting    on    inclosed   lands    of 
another,  a  misdemeanor,   9  3jB4c. 

letting 

run  at  large,  a  misdemeanor,   9  597g. 

stallions  or  Jacks   in,  city,   outside  of 
inclosure,    penalty,    9  597g. 
maiming  of,   9  697. 
malicious  injury  to,  a  misdemeanor,  9  597. 

■iarks  «nd  bmnds  on 

act    concerning     in    Siskiyou     county 

preserved   in   force,   9  23. 
nltertnv 

a   felony    when,    9  366. 
a  misdemeanor  when,   9  357^. 
meaning  of  word  "animal,"  9  599b. 
mischievouSr  death  from,  a  felony   when, 

9  899. 
neglected  or  disabled,  duty  and  powers  of 

humane  society,   9  597f. 
offal  from,  putting  in  or  allowing  to  re- 
main in  road,  stream,   etc., 
a  misdemeanor,  9  374. 

old  and  dlseaaed 

diseased,  to  be  killed  when,  9  402b. 
running  at  large,  powers  and  duties 
of  humane  societies,  9  697f. 
oyster-beds,  act  concerning  continued   in 

force,   9  28. 
oysters.     See  tit.  Oysters. 

act    concerning,    continued    in    force, 

9  23. 
trespassing     upon      property     where 
planted,      a      misdemeanor, 
9  602. 
poisoning,  punishment  for,   9  696. 
pollution    of   waters    by   depositing    dead 

bodies  of  in,  penalty,  9  374. 
predatory,  what  animals  are,  9  637Vi[g]. 
railroad,     driving,     feeding,     or     leading 

along,        a        misdemeanor, 
9  869e. 


ANIMALS — (Continued). 

ram,  permitting  to  run  at  large,  a  mis- 
demeanor,   9  697g. 

regfstrntlon  of 

docked   horses,   9  597b [2]. 
fraud  in,  penalty,   9  537a. 

rodeos,     act     concerning,     continued     !n 

force,    9  23. 

stallions    or    Jacks    to    be    inclosed    from 

view,  9  597g. 

stock-raising  in  Fresno  county,  act  con- 
cerning continued  in  force, 
9  28. 

torturing,    penalty,    9  597. 

transporting 

carrier   has    lien    for    care    and    feed, 

9  369bt 
duty   of   carrier   to   unload,   feed   and 
water,    9  369b. 

unfit  for  work,  to  be  killed,   9  699e. 

using  as  blind  in  hunting  duck,  etc.,  pen- 
alty, 9  626n. 

vicious,  death  from,  punishment  of  own« 

ers,   9  899. 

wild.     See  tit.  Game. 

ANNUAL  REPORT 

of  state  prisons.     See  tit.  State  Prisons. 

ANNULMENT   OF   MARIUAGB 

advertising    to    procure,    a    misdemeanor, 

9  159a. 

ANONYMOUS    CIRCULARS 

referring  to  political  candidates,  a  mis- 
demeanor when,  9  62a. 

ANSWER 

arraignment,  to,  on,  9  990. 
duty  of  court  pronouncing  Judgment  after 

overruling  deniurrer,  9  1011. 
kow  made 

by  answer,  §  990. 

by  demurrer,   9  990. 

by  motion  to  set  aside,  9  990. 

by  plea,   9  890. 
in   impeachment,   9  748. 
plea 

by  defendant,   9  090. 

how  put  in,  9  1017. 
refusal   to,   or  plead,   plea   of  not' guilty 

entered,   9  1024. 
standing  mute,  proceedings  on,  9  1024. 
time  to 

answer  or  plead,   9  990. 

move  to  set  aside,  9  990. 

ANTELOPE.      See    tits.    Game;    Game    and 

Fish. 

ANTWERP    MESSAGE.*    See    tit    Homlng- 
Pigeons. 

APOTHECARY.     See  tit   Druggist. 

APPEAL.     See  tits.  Exception;  New  Trial, 
as  to,  generally,   9  1247. 


Judgment  appealed   from,   to   be  exe- 
cuted when,  9  1268. 
may  be  had  on,  9  1260. 
of  Judgment  on,  9  1253. 
without  argument  when,  9  1253. 
afllrming  Judgment,  appeal  from,  9  1260. 

nnnonneement  of 

failure  of  clerk  to  make  does  not  af- 
fect validity  of,  9  1241. 
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■nnoanccmcnt  of — (Continued). 

in    open    court    to    be    made,    SI  1239, 

1240. 
time  of  making.  9§  1239,  1240. 


ICC   OB 

defendant  need  not  personally  appear 
in   appellate    court,    fi  1266. 

Juderment  may  be  affirmed  without, 
but    can    not    be    reversed, 

1 1263. 
appcllMit 

when  to  transcribe  notes  of  reporter 

on.  fi  1247b. 
who   is,    I  1236. 

arsumeBt  of 

as  to,  erenerally,  fi§  1263,  1264. 
defendant  need  not  be  present,  S  1266. 
Judgment  affirmed   without,   1 1263. 
Judsrment      not      reversed      without, 

9  1268. 
number   of   counsel   to   be   heard   on. 

1 1264. 

reversal  not  made  without,  9  1268. 
when    and    how    heard,    as    to,    gen- 
erally, 9  1262. 
Iball  upOB 

as    to,   generally,    99 1272,    1273,    1291, 

1292. 
exceptions  to.     See  tit.  Exceptions, 
exoneration  of,  9  1262. 
bill  of   exceptions   on.     See   tit    Bills   of 

Exception, 
brief    on,    printing    of    dispensed    with, 

9  1247e. 
by  defcBdBBt 

as  to,   erenerally,   99  1288,   1289. 
from  ruling  on,  on  challenge  to  Jur- 
ors,  91287. 
In  what  cases  may  be  taken,  9  1287. 
review   on,   as   to,  generally,    99  1236- 

1260. 
what   may    be    reviewed   on,    93  1286- 
1260. 
by  people 

as   to,   generally,    99 1238,   1239. 

as   to,  in  what  cases  may  be  taken, 

9  1288. 
effect   of,    9  1243. 

In  what  cases  may  be  taken,   9  1238. 
may  be  taken  when,  9  1238. 
by    whom    taken    on    questions    of    law, 

9  1236. 
carbon   copy   of   transcribed   notes,   clerk 

to   deliver,    9  1247a. 
certificate  of  probable  cause,  as  to,  gen- 
erally,  99  1248,   1244. 

dcrk'ii  datico  vpon 

as   to,   generally,    99  1246,   1247a. 

to   deliver  copies   of  reporter's   notes 

to  the  parties,  9  1247a. 
printing       record       dispensed       with, 

9  1247e. 
corrections  in   transcript,  filing  proposed, 

9 1247a. 

COBBSCl 

number  to  be  heard  on,   9  1264. 

custody,     proceedings     on     certificate     of 

probable  cause,  who  de- 
fendant In,  9  1244. 

death  of  reporter,  procedure  on,  9  1247b. 


APPEAL — (Continued). 

dctcBdant  may  take 

and   effect   of,    9 1248. 

how  taken,   9  1289. 

in  what  cases,  9  1287. 

need  not  be  present  at  argrument  of 

appeal.    9  1266. 
order  carrying  sentence  of  death  into 
effect,      may      not      appeal 
from,   9  1227. 
designation  of  parties  on,  9  1236. 
designation  of  portion  of  reporter's  notes 

to  be  copied,  9  1247. 
determined  how,  9  1467. 
when,    9  1262. 

dismissal  of 

for  want  of  return,   9  1249. 
for  what  .irregularities,   9  1248. 
how  made,    9  1248. 

notice  on  motion  for,  five  days'  time 
required,   9  1248. 

dBty  of  clerk  vpon 

as  to,  generally,  99  1246,  1247a. 
must    print    record,    want    of    funds, 

9  1246. 
must     deliver     copies     of     reporter's 

transcript      to      parties, 

9 1247a. 
printing    record,    cost    of,    a    county 

charge,  9  1246. 
to  deliver  copy  of  transcribed  notes. 

9  1247a. 

effect  of  appeal 

as  to,  generally,  99  1248,  1244,  1246. 
by  defendant,   9  1237. 
by  people,   99  1288,  1242. 
either  party  may  appeal  on  questions  of 

law,   91286. 
entering     and     remitting     Judgment     on, 

9  1264. 
entry  of  Judgment  on,   9  1264. 
error.     See   tits.   Bills   of  Exception;   Er- 
ror;   Exceptions, 
immaterial,   disregarded,    99  960,   1268, 

1404. 
non-prejudicial,    disregarded,    9  960. 
technical,   disregarded,    9  1268. 
exceptions.     See   tits.   Bills  of  Exception; 

Exceptions. 
as   to   questions  reviewable   although 
no  exceptiond  taken,  9  1269. 
exoneration   of   bail   on,   when,    9  1262. 
extension   of   time    to   file   notes,   not  al- 
lowed.  9  1247d. 
filing  of  notes,  time   not  to  be  extended, 

9 1247d. 
filing  proposed   corrections,   9  1247a. 
from    Judgment    on    demurrer.      See    tit 

Demurrer, 
further   transcript,    9  1247c, 

grovBds  for 

by   defendant,    9  1237. 
by   people,   9 1238. 
statement    of,    9 1247. 

keard  aBd  determlBcd  vrkcB 

as   to,   generally,    9  1262. 

heard   how.   9  1467. 

time  for  determining,   9  1262. 
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APPEAL — (Continued). 
how  taken 

as  to,  erenerally,  §|  770,  1467. 

by     announcement     in     open     court, 

.     fi  1240. 
from   decree   of  removal   from   office, 

8  770. 

from  judgrment  of  conviction,  by  de- 
fendant,  9  1289. 

from     order     made     after    Judgrment, 
S  12S9. 

heard  and  determined,   S  1467. 
illness    or    death    of    reporter,    procedure 

on,    §  1247b. 

la  what  eaaea  aiay  be  takea 

by   defendant,    S  1237. 
by  people,   S  12S8. 
instructions.     See    tit    Instructions, 
how  presented  for  review,   9  1176. 
need  not  be  embraced   in  bill  of  ex- 
ceptions,   9  1176. 
written,  endorsed  by  Jud^e,  need  not 
be      excepted      to,      99 1127, 
1176. 
irregular  appeal,  dismissal  of,  9  1248. 
Judgrment   to   be   executed   on   affirmance, 

9 1268. 

Ivdrmeat  apon 

as    to,    srenerally,    99 1268,    1259,    1260, 

1262,    1263,    1264.    1265. 
certified  copy  of,  remitted  to  clerk  of 

lower  court,   9  1264. 
court    to     give,     without     regard     to 

technical   errors,    9  1258. 
entry  and  remittitur,   9  1264. 
given    without    regard    to    technical 

errors,    9  1258.  ^ 

how  entered  and  remitted,  9  1264. 
to  be  executed  on  affirmance,   9  1263. 
jurisdiction    of    (appellate    court,    ceases 

after     Judgment     remitted, 

9  1266. 
law 

either  party  may  appeal  on  questions 

of.   9  1286. 
exceptions  are  not  necessary  to  have 
the  law  reviewed,   9  1259. 
Ilea  whea 

by  defendant,   9  1287. 
by   people.    9  1238. 
may  reverse,  affirm,   or  modify  Judgment 

on,    9  1260. 
modification  of  judgment  may  be  had  on, 

9  1260. 
money   deposited   as  bail   returned   when. 

9  1262. 
new  trial 

may  be  ordered  on.   9  1260. 
where   to  be  had,   9  1261. 

Botlce  of 

as   to.   generally.    9 1240. 
by   publicatioTi    when,    9  1241. 
service   by   publication   when,    9  1241. 
when   publication   authorized.   9  1241. 
number  of  counsel  to  be  heard  on,  9  1264. 

oflleer 

by  from  proceedings  to  remove,  how 

taken,  9  770. 
suspended   pending  appeal,    9  770. 
on    questions    of    law,    by    whom    taken, 

9  1235. 


APPEAL. — (Continued). 

order  after  Jndsment,  from 

by  defendant,   9  1237. 

by  people,   9  1238. 

carrying  into  effect  unexecuted  death 

sentence,     not     appealable, 

9  1227. 

order  for  nevr  trial 

may  be  made  on,  9  1260. 
new   trial  to  be  had  where,   9  1261. 
papers,    certifying    and    transmitting 
to  lower  court,  9  1246. 
papers  on 

duty  of  clerk  as  to  preparation,   de- 
livery and  transmission  of, 
9  1246. 
time    of   sending   to   appellate    court, 

91241 
typewritten  and  carbon  copies,  9  1246. 
what  used  on  appeal,   9  1246. 
without     charge,     to     be     prepared, 
9  1246. 
parties  on,  how  designated,  9  1236. 
people,    by.      See    "by    the    people,"    this 

title, 
how  taken,  9  1240. 
in  what  cases,  9  1288. 
powers    of   appellate   court,    9 1260. 
presence   of   defendant  at   argument   not 

requisite,    9  1266. 
printing    briefs    record    on    in    criminal 

causes       dispensed       with, 
9 1247e. 
priority  of  hearing  on  appeal  from  Judg- 
ment removing  from  office, 
9  770. 
proceedings  subsequent  to,  disposition  ap- 
pellate court  may  make  of, 
9  1260. 
proposed  corrections  in  reporter's  notes, 

9  1247a. 
record  on 

as  to  how  prepared,  and  proceedings 

to   procure.   99  1247-1247e. 
printing  of  dispensed  with,  9  1247e. 
refused,  when  may  be,  9  1252. 
remedial     powers      of     appellate     court, 

9  1260. 

remitting,  ludfrment  on 

as  to,  generally,  9  1264. 
Jurisdiction  of  appellate  court  ceases 
after,    9  1265. 

reporterHi  notes 

as  to   transcribing  of,   9  1247. 
death   or  illness  of  reporter,  proced- 
ure  on,   9  1247b. 
designating     portion     to     be     copied, 

9  1247. 
further   transcripts  of,    9  1247c. 
no   extension   of  time   for,   9 1247d. 
proposed  corrections  in,   9  1247a. 
suggestions  of  further  transcript  nec- 
essary,   9  1247c. 
time  for  making  and  filing,  9  1247. 
can    not    be    extended    by     trial 
court,   9  1247d. 
respondent,  who  is,   9  1236. 
return,   dismissal   for   want  of,   9  1249. 
reversal 

discharge     of     defendant     on,     when. 
.      9  1262. 
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exoneration  of  bail  on,  S  1262. 
may  be  had  on,  1 1262. 
may  be  ordered  on,  S  1260. 
money    deposited    as    ball     returned 
when,    I  1262. 
reviewed,   what   may   be   on,    §  1259. 
riffht  to  take  and  prosecute,  as  to,   gen- 
erally,   §  1235. 
service    of   printed    copy    of    papers,    on, 

S  1246. 

mtwtr  OB 

as   to,   generally,   §9  1243-1245. 
effect  of  appeal  by  people.  §  1242. 
suggestions  further  transcript  necessary, 

proceedings  on,   1 1247c. 
superior  court,  to.  See  tit.  Superior  Court, 
as    to.   generally,    9  1466. 
how    taken,    heard,    and    determined, 

9 1467. 
new  trial  granted,  to  be  held  in  what 

court,    9  1469. 
proceedings  on,  where  appeal  is  dis- 
missed    or     Judgment     af- 
firmed. 9  1470. 
statement   on,    9  1468. 
when  allowed,   9  1466. 
taken  how,   99  770,   1239.   1246,    1241.   1467. 
technical    errors,    to    be    disregarded    on, 

9  1258. 
time  for  hearing,   to  determine,   9  1262. 
time  for  transcription  of  reporter's  notes 

on  can  not  be  extended  by 
trial    court,    9  1247d. 
time    In    which    to    file    transcription    of 

notes    by    reporter,    9 1247. 

tiaae  of  aiaklBg  announeenicnt 

on  appeal  by  defendant,   9  1239. 
on  appeal   by   people,   9  1240. 
on  appeal  from  order,  9  1239. 

tiBM  wkcn  may  be  takes 

as  to,  generally,   9  1239. 
from  Judgment,   9  1239. 
from  order,   9  1289. 
title  of  action  is  not  changed  in  conse- 
quence  of   appeal,    9 1286. 


certifying  and  filing,  9  1246. 

duty    of   clerk   as    to.      See    "duty    of 

clerk"  this  title. 
filing  and  disposing  of.  991246,  1247a. 

prtmUmm  of 

a  county  charge,   9  1246. 

dispensed  with,  9  1247e. 
serving  copy  of,   9  1246. 
euggestions    further    necessary,    pro- 
ceedings   on.    9  1247c. 
transmission    of,    9 1246. 
transcript  of  notes  of  shorthand  reporter. 

See   "record"   this   title, 
transmission  of  papers,   9  1246. 
what  may  be  reviewed  on  appeal  by  de- 
fendant     from      Judgment, 
9  1259. 

when  allowed 

after   final   judgment,    991237,   1239. 
how  to  be  taken,  and  effect  thereof, 

99  1240,    1848,   1248. 
when  appellant  shall  transcribe  notes  on, 

9  1247b. 


APPEAL — (Continued). 

who  may  take  on  questions  of  law,  9  1235. 
within  what  time  must  be  taken,  9  1289. 

APPBAl4ABI^    JUDGMENT.      See    tit.    Ap- 
peal. 
APPEALABLE  ORDER.     See  tit.  Appeal 

APPEARANCE 
aecuaatlon,  on 

of  defendant  to  answer,  |9  740,  760. 
proceedings     on     failure     to     appear, 
99  742.  761. 
appeal,   of   defendant   on,   not   necessary, 

9  1266. 

arralsmateat,  of  defcadant 

where  defendant  in   custody,   9  979. 
where  defendant  on   bail,   9  977. 
bail.     See  tit.  Bail. 

commitment  on,  where  defendant  on 

bail,  9  1129. 
defendant    on,    to    appear    for    trial, 
9  1129. 
commitment  of  witness  refusing  to  give 

security    for,    9  881. 

eoTVoratloaa,  of 

as  to,  generally,   99  1396,  1427. 
failure  of  to,  proceedings  on,  99  1396, 

1427. 
impeachment.     See  tit.  Impeachment, 
defendant    to    appear    to,    9  740. 
procedure  on  failure  of  defendant  to 

appear,  9  748. 
in  case  of  felony,  9  1148. 
trial.     See   tit   Trial. 

compelling    appearance    of   defendant 

on,    91048. 
defendant  must,  on  charge  of  felony, 

9  1048. 
verdict 

on  felony  charge,  defendant  must  be 

present  when  Jury  renders, 

9  1149. 
on    misdemeanor    charge,    defendant 

need  not  be  present  when 

Jury   renders,    9  1148. 
wltaesscs,  of 

expense  of,  9  1829. 

preventing,  a  misdemeanor.   9 186. 

undertaking   to   appear,   forfeited   on 

non-appearance,   9  1882. 

APPELLANT 

when   to    transcribe   reporter's   notes   on, 

9  1247b. 

APPELLATE   COURT.      See   tit   Appeal. 

APPELLATE  JURISDICTION 

of  district  courts  of  appeaL     See  tit.  Ap* 

peal, 
of   supreme   courL     See   tit.    AppeaL 

APPLICATION  FOR  NEW  TRIAL.     See  tit 

New  TriaL 

APPOINTMENT  TO  OFFICE 

buying,    a    misdemeanor,    9  78. 

by    public    officer,    for    reward,    penalty, 

9  74. 
receiving  reward  for,   penalty,    9  74. 

APPORTIONMENT 

of  fines,  etc.,  for  violation  of  statutes  In 

regard  to  children,  9  273c. 
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APPRAISER 

accepting'  fees  not  allowed  by  law,  a  mis- 
demeanor,   §  653  H- 

of  estates,  not  to  accept  fee  or  reward, 

§  663%. 

APPRRHKNSIOH 

of  criminals.     See  tit.  Arrest 

of    fugitives    from    Justice,    reward    for, 

8  547. 

APPRENTICE 

aiding  to  run  away,  a  misdemeanor,  §  646. 
eight   hours,   requiring   to   work   over,   a 

misdemeanor,   §  661. 
harboring,    a   misdemeanor,    §  646. 
requiring  to  work  more  than  eight  hours 

a      day,      a      misdemeanor, 

§651. 
unlawful   apprenticeship,   penalty,   S  272. 

AQUEDUCTS 

destroying  or  Injuring,  penalty  for,  S  607. 

ARBITRATOR 

bribe,  asking,  receiving,  etc.,  punishment 

for,   (98. 
bribing,  punishment  for,  ||  92,   96,  96. 
communicating    outside    of    proceedings, 

by,  penalty  for,   I  96. 
Influencing,  improper  attempt  to,  penalty, 

9  95. 
intimidation   of,  penalty,   §  95. 

making  promise  or  agreement  regarding 

decision  to  be  given,  pen- 
alty,  8  96. 

misconduct  of,  punishment  for,  9  95. 

receiving  bribe,  a  felony,  9  98. 

receiving  communication  outside  of  pro- 
ceedings, corruptly,  etc., 
penalty,   §  96. 

umpire,    attempt     to    influence,    penalty, 

§  95. 

ARGUMENT.     See   tit   Trial, 
demurrer,   on,   time  for  hearing,   §  1006. 
of  appeal.     See  tit.  Appeal. 

ARMS 

haTlng  state 

benevolent    organization    may    wear 

swords,   9  734. 
national  guard,  only,  to  parade  with, 

9  734. 
penalty    for    violation    of    provision, 
9  784. 
right  to  parade  with,   9  734. 
■clling 

as  to.  generally,   99  442,  448. 
to  Indians,   9  398. 

ARMY,  ETC. 

wearing   uniform   of,   forbidden,    9  442%. 

ARRAIGNMENT 

answer    on.    time    allowed    for,    and    how 

made,   9  990. 
attendance   of   defendant   personal,   must 

be    had    in    felony    charges, 
9  977. 
ball 

in    another    county,    proceedings    on 

giving.    9  984. 
increasing,    99  986,    986. 
bench-warrant.     See   tit.   Bench-Warrant, 
by  whom  and  how  Issued,  9  980. 


ARRAIGNMENT 

bench- warrent — (Conttnued). 
directions  la 

when   offense   bailable,    9  982. 
when  offense  not  bailable,  9  982. 
forms  of.   99  981,   982. 
how  served,  9  983. 
Issuance  of,  by  whom,  9  980. 
on   increasing   ball,    9  986. 
service  of.  In  another  county.  9  988. 
to  issue  for  defendant  on  ball,  when* 

9  979. 
when  defendant  ordered  into  custody 
on,    9  986. 
commitment  ordered  on,  when,  99  985,  986. 
consists  in  what,   9  988. 

eovBsel 

assignment   of,   on.   when,   9  987. 

court  to  assign,  when,   9  987. 

Informing  defendant  of  his   right  to, 
9  987. 
eovrt 

before  what  to  be  had,  9  976. 

to  assign  counsel  on,  when.  9  '87. 
custody   on,   ordered   into,    9  985. 

defendant  on 

may    move    to    set    aside,    demur,    or 

plead,   9  990. 
must    be    personally    present    on,    In 

felony,  9  977. 
proceedings    where    not    indicted    by 

true  name,   9  089. 
to    be    informed    of    right    to    cancel, 
9  987. 
demurrer  to  Indictment  on,  9  990. 
felony,  on,  defendant  must  be  personally 

present  9  977. 
how  made,  as  to,  generally,  9  988. 
if  in  custody,  to  be  brought  before  court, 

9  978. 
if  on  bail,  bench-warrant  to  Issue,  9  979. 
Judgment,  of  defendant  for.  and  proceed- 
ings at   9  1200. 
made  bow 

as   to,   generally,  ^  9  988. 
in  felony,  defendant  must  be  person- 
ally present,  9  977. 
in   misdemeanor,   defendant   may   ap- 
pear by  counsel,  9  977. 
must   be    in   court   where    Indictment 
filed,   9  976. 
misdemeanor,    on    charge    of,    defendant 

may     appear     by     counsel, 
9  977. 
name    of    defendant,    proceedings    where 

not  indicted  by  true,  9  989. 
ordering  defendant  into  custody  on,  and 

increasing  bail,  when,  9  986. 
place  of.  in  court  where  Indictment,  etc., 

filed,    9  976. 
pleadings    to    indictment    or    information 

on.    9  990. 
presence  of  defendant 

in  felony  charges,  necessary,  9  977. 
in   misdemeanor   charges,    not   neces- 
sary,   9  977. 
proceedings  on 

that  may  be  taken,  9  990. 
where  defendant  indicted  under  ficti- 
tious  name,    9  989. 
time  allowed  defendant  to  answer,   9  990. 
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when   defendant   to   be   present  at,   {  S77. 
where,  and  before  what  court,  to  be  had, 

§  977. 
where     defendant     In     custody,     to     be 

brought  before  court,  {  978. 
where   on    bail,    bench-warrant   to    issue, 

S  979. 
ARREST.     See  tits.  Ball;  Public  Officer, 
appearance,    on    failure    to    make,    when 

on  ball,  S  979. 
assault  by  officer  In  maklngr,  9  l^d- 
assistance   may   be   summoned   by  person 

maklner.    §  839. 
attorney  may  visit  defendant  In  prison 
as  to  risrht  of,   S  826. 
penalty  for  denial  of  right,   9  826. 
authority,  making,  without  lawful,-  9  K*. 
bail.     See   tit  Bail. 

after  release   on,    99  1310-1317. 
may  arrest  defendant  for  purpose  of 
surrender,    9  1301. 
bench-warrant.     See   tit.  Bench- Warrant, 
arrest  under,   proceedings   on,   9 1199. 
how   served,   9  1198. 
hvoaklns  doom  and  windows 
by  officer 

to  make,  when,  99  844,  846,  861. 
to    release    himself    or    assistant, 

9  846. 
to  retake   prisoner,   9  866. 
by   private   person 

as  to,   generally,   9  844. 

to    release    himself    or    assistant, 

9  846. 
to  retake  escaped  prisoner,  9  866. 

by  peaee-officer 

as  to,  generally,   9  836. 

breaking  doors  and  windows  for  pur- 
poses of  making.  See 
"breaking  doors  and  win- 
dows,"  this   title. 

by  private  person 

as    to,    generally,    9  837. 
breaking  doors  and  windows  to  make. 
See    "breaking    doors    and 
windows,"    this   title, 
for   what   offenses,   9  837. 
by  telegraph,  99  860,  861. 
by  whom  to   be   made,   99  834,   836,   887. 
civil    process,    support    of    prisoner    who 

has      been      arrested      on, 
9  1612. 

consplraey 

as  to,   generally,   9  182. 
punishment  of,  99  182,  188. 
to   indict,    9  182. 
coroner  ,to  order,  when  and  how,  9  1617. 
corporations,  summons  to 

issuance  of  summons  Instead  of  war- 
rant,  9  1427. 
service     of     summons,     how     made, 
9  1427. 
oonnty,    offense   triable   in   another,   pro- 
ceedings on,   9  827. 
day  or  nUrbt 

for  felony,  may  be  made  in,   9  840. 
for    misdemeanor,    may    be    made    in 
night  when,   9  840. 
dead  body,  for  debt,   misdemeanor,   9  296. 


ARREST — (Continued). 
defendant 

at  trial,  of,   9  1129. 

must    be    taken    before    magistrate, 
99  821,  822,   827,   828. 
definition  of,   9  834. 
delay    in    taking   arrested   person   before 

magistrate,   99  146,  826,  847,  849. 
deposition  of  defendant  on 

on    examination    of    prosecutor    and 

witnesses,     9  811. 
warrant,    to    be    delivered    to    magis- 
trate  issuing,    9  826. 
directions    on    writ,    arresting    officer    to 

follow,  9  848. 
discharge  on  arrest  on  writ  from  wrong 

county,    9  1116. 
doors  and  windows,  may  be  broken  when. 

See    "breaking    doors    and 
windows,"   this   title, 
duty    of    officer    making,    with    warrant 

9  848. 
duty  of  private  person  making,  9  847. 


breaking  doors  and   windows   to   re- 
take.    See  "breaking  doors 
and  windows,"  this  title, 
rearrest,  of  one  making  an,  9  864. 
examination  of  prosecutor  and  witnesses 

upon  Information,   9  811. 
extradition.     See   tit   Extradition, 
false,  penalty  for,  9  146. 
felony 

for,  by  private  person,  9  887. 
time  when  may  be  made,   9  840. 
force  that  may  be  used  In  making,  9  848. 
fugitive  from  Justice.     See  tits.  Extradi- 
tion;   Fugitive    from    Jus- 
tice, 
from   another   state,    9  1648. 
from  this  state,  9  1667. 
warrant  may  be  issued  by  magistrate 
for  arrest  of,   9  1649. 
grounds    for,    99  886,   887. 
habeas  corpus  on 

as  to,  generally,  99  1497,  1606. 
disobedience   of,    9 1479. 
homicide    in    making.    Justifiable    when* 

9  196. 
how  to  be  made,  99  884,  886,  841,  842. 
indorsement  on  warrant  for  service  out 

of  county,   9  820. 
Information  to  be  died 

as    to,   generally,   9  849. 
when  arrest  without  warrant  I  849. 
informing   defendant   of  cause   of  arrest 

and  authority,   9  841. 
inhumanity  to  prisoner,  penalty,  9 1^7. 
insurrection,  on,  9  411* 


arrest  of.     See  tits.  Arrest  of  Judg- 
ment;   Judgment 
arrest  of  defendant  out  on  bail  after, 
9  1199. 
Justices'  court  to  issue  warrant  for,  when. 

9  1427. 
kidnaping  on.    See  tit  Kidnaping. 
magistrate 

inability  to  act  taking  before  near- 
est  9  824. 
may  orally  order,  when,  9  838. 
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ARREST 
mairtotraic — (Continued). 
taklBiT  before 

as  to.  erenerally,   99  821,   828,   844. 
another  than  the  one  IsBulngr  the 

warrant,    99  826,    828. 
before   nearest,   99824,   827,  828. 
no  delay  In,  99  826,  849. 
who   are,   9  8d8. 

intfi^meaBor,  for 

may  be  made  at  night  when,  9  840. 

to  be  made   In  day-time,  exceptions, 
9  840. 
money  and  property,   takingr  from  pris- 
oner.  991412.  1413. 

for  felony,  9  840. 
lor  misdemeanor,  when.  9  840. 
of  fusritlves  from  justice  from  this  state, 

9  1667. 
of  rioters,  if  they  do  not  disperse  on  or- 
der,   9  727. 
offense    triable    in   another   county,    pro- 

ceedingrs  on,  9  822. 
officer,  refusal  of  to  make,  penalty,  9  142. 

•«t  of  cowmty 

Indorsement   on   writ,   99  819,   820. 
of   defendant   for   misdemeanor,   pro- 

oeedlnss   on,    99  822-824. 
proceedings  in  takingr  bail,  9  828. 
when  may  be  made,  9  819. 
peace,  breach  of,  of  persons  threatening. 

9  70S. 
peace  -oiieer 

breaking     doors     and     windows     to 
make.  See  "breakingr  doors 
and  windows,"  this   title, 
may  make,  when,  99  834,  836. 
should  not  arrest  without  a  warrant, 

9  886. 
who  are,  9  817. 
person    arrested    without   warrant    taken 

before  magristrate,  9  849. 
persons  maUng,  may  summon  assistance, 

9  889. 
posse   oomitatus,   refusal   to   assist,   pen- 
alty, 9160. 

priTate  person 

a,  may  make,  when,  99  834,  887. 
duty  of  on  making,  9  847. 
process,  without  a,  9  146. 

proceedings  on,  where   offense   triable  In 

another  county,  99  826,  827. 

process,     without     lawful,     penalty     for, 

9146. 

receipt  for  money  or  property  taken  from 

person    arrested,    9  1413. 

receiving  fee  or  compensation  for  arrest- 
ing fugitive  from  justice,  a 
misdemeanor,    9  144. 

recommitment,     on,     after     ball,     99  1810, 

1811,   1317. 

refusal  to  assist.  Indictable  offense,  9  160. 

refusing     of     ofRcer     to     make,     penalty, 

9142. 

rescue  of  prisoner,  retaking  on,  9  864. 

restraint,  amount  allowable  on,   9  886. 

rioters,  on  refusal   to  disperse,   9  727. 

search  of  defendant,  9  1642. 

Bummonlng  assistance   In   making,    9  8S9. 


ARREST — (Continued). 

telegrrapli 

service  of  writ  of  by,  99  860.  861. 

who   may   order,   99  860,   861. 
time  when  may  be  made,  9  840. 
verbal  order  for  by  magistrate.   9  838. 
warrant    of.      See    tits.    Bench-Warrant; 

Warrant  of  Arrest 

arrest  without  when.  99  697d.  889. 

certifying  taking  of  ball   oh  execut- 
ing of,   9  823. 

coroner  may  issue  when,  9  1617. 

depositions     on,     what     to     contain, 
9  812. 

directing  execution   of  to  peace  offi- 
cer,   99  816,    818. 

duty  of  officer  executing,   9  848. 

executed    how.    In    another     county, 
9  819. 

for  name  or  description  of  defendant 
in,  9  816. 

form  of.   99  814,  1427. 

tadoraeaieat  on 

for    service    In    another    county« 

9  820. 
of  order  of  commitment,  9  868. 
Issaance  by  coroner.    See  tit.  Coroner, 
as  to  when  may  Issue,  9  1617. 

Instiee  of  tke  peaee,  by 

form  of,  99  814,- 1427. 
may  issue  when,  99  818.  1427. 
must  issue  when,  99  842,  1427. 
may  Issue  when.   99  818,   1427. 
must  issue  when,  9  842. 
name  or  description  of  defendant  in, 

9  816. 
not  to  issue   In   case   of  corporation, 

9  1427. 
officer    may    arrest    without,    when, 

99  697d.   839. 
person  arrested  without,  to  be  taken 

before    magistrate    without 

delay,    9  849. 
police  judge  may  issue,  9  1427. 
proceedings   after,    offense    triable    in 

another  county,   99  827,  828. 
return  to   clerk,   9  883. 
service     by     telegraph.       See     "tele- 
graph,"  this   title, 
statement  of  offense  in,  9  815. 

to  be  dIreeteA  to 

and     executed     by     peace-officer, 

99  816,    818. 
what   officers,    9  819. 
to  be  shown  if  required,  9  842. 
when   to   issue,   99  813,    1427. 
when  must  issue,  99  842,  1427. 
who  may  issue,  99  1427,  1617. 
without     See  "without  warrant"  this 
title, 
weapons,  may  be   taken  from   person  ar- 
rested, disposition  of,  9  846. 
what  force  may  be  used  in  making,  9  843. 
what   restraint   allowable,    9  836. 
when  may  be  made",  9  840. 
who  may  make,  9  884. 
windows    and    doors    may    be    broken    In 

making.  See  ''breaking 
windows  and  doors,'*  this 
title. 
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▲Rl|B8T-*(ContlBa«d). 
wltk«mt  wwnruit 

as  to,  erenerally.  Hi,  840. 

falsely    personatlngr    officer.     See    tit. 

False   Personation, 
for  cruelty  to  animals,   §  697fL 
when   may  be  made,   9  840. 

ARRKST  OF  JUDGMENT 

acquittal  is  when,  1 1188. 

appeal  from  order,  respecting:,  on,  { 1288. 

bar  when,  1 1188. 

b|r  court  without  motion,   S  1186. 

commitment  after,  when,  fi  1188. 

defendant,  when  to  be  held  or  discharged 

on.    S  1188. 
effect  off 

aa  to,  erenerally,  |§  1187,  1188,  1452. 

defendant      not      discharged,      when, 
S  1188. 
failure  of  indictment  to  state  crime  for, 

§  1012. 
grrounds  of,  1 1186. 
Im  Juetlccs'  or  police  eomrtm 

aa  to.  generally,  §  1460. 

defendant  may  move  for,  before  judgr- 
ment,   §  1460. 

denial  of  motion,  Judgrment  to  be  en- 
tered. S  1468. 

effect  of,  §  1460. 

grrounds   of,    9  146*2. 

motion  to  be  made  before  judgement. 
9  1460. 
■iotloii  Im 

as  to.  grenerally,  9  1185. 

definition   of.    9  1186. 

time  to  make.  99  1186.  1462. 

without   a,    91186. 
order  for,   to  be  entered,   9  1185. 
time  to  make  motion,  99  1012,  1186,  1450. 
want  of  jurisdiction,  on  grround  of,  9  1012. 

ARRBSTKD  PBRSOlf 

delay  in  takingr  before  magrlstrate,  a  mis- 
demeanor, 9  146. 
money  or  property  of.  takingr  and  receipt- 
ing: for,    991412,   1413. 
ARSON 

"buildingr,"  definition  of,  9  448. 
"building:,  inhabited."  definition  of.   9  449. 
^'bomliiK'' 

defined,  9  461. 

property   not   subject   of   arson,   pen- 
alty for.  9  600. 

what  constitutes.   9  461. 
conspiracy  to  commit,  overt  act,  9  184. 
definition  off 

arson.  9  447. 

"building:."    9  448. 

"burning:,"    9  461. 

"inhabited   building,"    9  449. 

"night-time,"    9  460. 
decree*  off 

as  to.  generally,   9  468. 

first  degree,  as   to   what   constitutes. 
9  464. 

second    degree,    as    to    what    consti- 
tutes,  9  464. 
fires,  malicious,  in  general,  9  601. 
first  degree,  9  464. 

"inhabited  building,"  definition  of,  9  448. 
Insured   property,    burning   of,    9  648. 
lumber,    maliciously    burning,    9  608. 
P.C.— 110 


ARSON— (Continued). 
■utlldoao  llreo 

as  to,  generally,  9  801. 

burning  of  bridges,  grain,  etc.,  99  600, 

608. 
murder  in  committing,   9  189. 
"night-time"  defined,  9  460. 
ownership  of  building,  in  arson,  9  462. 
piles  of  wood,  maliciously  burning,  9  608. 
possession    or    occupancy,    suAciency    of, 

9  452. 
punishment  for,  9  466. 
rafts,  maliciously  burning,  §  608. 
second  degree,  9  464. 

ART 

injuring  works  of,  penalty,  9  822. 

ARTICLES    OF    IMPBACHSIENT.      See    tit. 
Impeachment.         , 

ASPORTATION.      See    tits.    Bmbesslement; 
Larceny. 

ASSAVIiT.      See    tits.    Acid;    Assault    and 
Battery;  Vitriol-Throwing. 

Adminleterlns 

poisons.     See  tit.  Poison. 

stupefying   drugs,    9  222. 
as  to  assaults  generally,  9  221« 
battery.     See  tit  Battery, 
by  life  convict,  penalty,  9  246. 
by  officer,  under  color  of  authority,  9  149. 

cnastle  chen&lcals,  witb 

as  to  what  constitutes.   9  244. 
penalty  for,  9  244. 
crime  against  nature,  to  commit,  penalty, 

9  220. 

deadly  weapon,  witk 

by  person  at  liberty,  9  245. 

by  prisoner,  9  246. 

punishment  for,   99  246,   246. 
definition  of,  9  240. 
intent  to  contnilt.     See  specific  offenses. 

felony,  for  which  no  specific  punish- 
ment prescribed,  9  221. 

crime  against  nature.   9  220. 

grand   larceny,   punishment,    9  220. 

mayhem,   punishment,   9  220.  * 

murder,  punishment,  9  217. 

rape,   punishment,    9  220. 

sodomy,   punishment,   9  220. 
jurisdiction,    9  1426. 

Justices'  courts 

jurisdiction    of,   9  1425. 

motion  in   arrest  to   be  made  before 
judgment,    9  1460. 
larceny,  with  Intent  to  commit,   9  220. 
mayhem,  with  intent  to  commit,   9  220. 
murder,  with  intent  to  commit,  9  217. 
officer,  by.  under  color  of  authority.  9  149. 

volice  courts 

jurisdiction   of,    9  1426. 
motion   in  arrest   to   be   made   before 
judgment,    9  1460. 
possession  of  deadly  weapon  with  intent 

to   commit,   penalty,    9  467. 
prisoner,  by,   9  246. 

pvnisluneBt  for 

as  to,  generally,  99  220,  221,  241,  244- 

246. 
and  battery,  9  243. 
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ASSAULT 

poBlabnieiit  for — (Continued). 
wltk  ImtMit  to  commit 

crime  agralnst  nature,   9  220. 
felony   of  any  kind,    1 221. 
srrand   larceny,   (  220. 
mayhem,  §  220. 
murder,  |  217. 
rape,    fi  220. 
robbery,   |  220. 
sodomy,    |  220. 
rape,  with  intent  to  commit,  8  220. 
robbery,  with  intent  to  commit,  9  220. 
security    to   keep    the  peace,   when    com- 
mitted in  presence  of  court, 
8  710, 
sodomy,  with  intent  to  commit,   8  220. 
to  commit  crime  agrainst  nature,  8  220. 
to  commit  mayhem.    See  tit.  Assault  with 

Intent  to  Commit  Mayhem, 
to  commit  murder.     See  tit  Assault  with 

Intent  to  Kill, 
to    commit   rape.     See    tit.    Assault   with 

Intent    to    Commit   Rape, 
to  commit  robbery.    See  tit.  Assault  with 

Intent  to  Commit  Robbery. 
with  Imteat  to  commit 

as  to,  grenerally,  88  217,  220,  221. 
crime  agrainst  nature,  8  220. 
felony  of  any  kind,   8  220. 
errand  larceny,  8  220. 
mayhem,  8  220. 
murder,   8  217. 
rape,  8  220. 
robbery,  8  220. 
sodomy,    8  220. 

ASSAULT    AlVD    BATTERY.     See    tits.    As- 
sault; Battery, 
as  to,  generally.  88  240,  241,  242,  243,  244, 

245,  240. 
assault.     See  tit.  Assault. 

by  life  convict,  penalty,  8  246. 
definition  of.  8  240. 
how  punished,   8  241. 
with    caustic    chemicals,    punishment. 
8  244. 
*  with  deadly  weapons.    See  tit.  Deadly 

Weapon. 
kattery 

definition   of,   8  242. 

how  punished,   8  24S. 

ASSAULT  WITH  IBTTBlfT  TO  COMMIT 
GRAND   LARCENT 

punishment  for,  8  220. 

ASSAULT  'WITH  INTENT  TO  COMMIT 
INFAMOUS  CRIME  AGAINST 

NATURE 

as  to,  erenerally,  8  220. 
punishment  for,  8  220. 

ASSAULT  WITH  INTENT  TO  COMMIT 
MAYHEM 

as  to,  grenerally,   8  220. 
punishment  for,   8  220. 

ASSAULT  "Wrm  INTENT  TO  COMMIT 
MURDER.  See  tit.  Assault  with 
Intent  to  Kill. 

ASSAULT  "WITH  INTENT  TO  COMMIT 
RAPE 

as  to.   Kenerally.    8  220. 
penalty  for,   8  220. 


ASSAULT     WITH     INTENT     TO     COMMIT 
ROBBERY.     See   tit.   Robbery, 
as  to,  generally,   8  220. 
punishment  for,  9  220. 

ASSAULT  WITH  INTENT  TO  KILL 

as  to,  erenerally,   9  217. 

ASSEMBLY 

impeachment  of  member  of.     See  tit.  lU^ 

peachment. 
unlawful.     See  tits.  Riots;  Rout. 

as  to,   erenerally,   88  408,   409. 

definition  of,  8  407. 

punishment  of,  8  408. 

ASSESSMENT.     See  tit.  Tax. 

ASSESSOR.     See  tits.  Assessment;  Tax. 

false    name,    eriviner    to,    a    misdemeanor 

8  429. 

false  statement  respectiner  taxes,  8  480. 

erlTiner  ci  false  name  to,  a  misdemeanor, 

8  429. 

erivfner    false    statement    to    as    to    taxes, 

8  480. 

list  of  property,  refusal  to  erive,  a  mis- 
demeanor, 8  429. 

obstructiner  collection  of  taxes  by,  a  mis- 
demeanor, 8  428. 

refusal  to  erive  list  of  property  to,  a  mis- 

dem.eanor,  8  429. 

ASSIGNATION   HOUSE 

lettingr  or  keepine:,  a  misdemeanor,  8  816. 

ASSIGNEE  IN  TRUST.     See  tit.   Embeule- 
ment. 
eruilty  of  embeulement*  when,  8  606. 

ASSIGNMENT 

by   debtor   to  defraud  creditors,  penalty, 

8164. 

ASSISTANCE.   TITRIT   OF 

returniner  to  take  possession  after  dis- 
possession by,  a  misde- 
meanor, 8  419. 

ASSISTING  PRISONER  TO  ESCAPE 

penalty  for,  8  109. 

ASSOCIATION 

badere    of    secret    society,    of,    wearing, 

without       rierht,       penalty, 
8  6S8b. 

ATTACHMENT 

dead  body,  of,  for  debt,  a  misdemeanor, 

8  296. 
levy  of,  without  process,  a  misdemeanor, 

8  146. 
lottery,   of   property   offered   for   disposal 

in,   8  826. 

ATTEMPT.  See  tits.  Assault;  Assault  with 
Intent  to  Kill;  Attempt  to  Commit 
Crime. 

ATTEMPT  TO  COMMIT  CRIME 

attendance  of  witness  on  trial  for,  com- 
pelled bow,  88  1826,  •  1830, 
1618. 

conviction  of,  althougrh  crime  perpetrated, 

8  668. 

extort,  to,  by  verbal  threats,  8  624. 

bow  punishable,  88  664,  666. 

on  trial  for  offense,  Jury  may  convict  of, 

8  1169. 

ownership    of    persons,    penalty    for    at- 

temptiner  to  assume,  8  181. 
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ATTESMPT  TO  COMMIT  CRIMB — (Cont'd), 
rescuing  persons.     See  tit.  Rescue, 
attempt,  how  punished*  8  101* 

pvnlskaUe 

how,   tfi  664,   666. 

when,  8S  663,  666. 
restrictions  upon  code   provisions,   6  666. 
second  offense,  89  666,  667. 

to  eaeape 

from  other  than  state  prison,  punish- 
ment for,  9  107. 
itrom    state    prison,    punishment    for, 
9  106. 
to  kill,  89  216,  217. 
when  punishable,  99  66S,  666. 
witnesses,    attendance    of,    on    trial    for, 

compelled       how,       99 1826, 
1830,  1513. 
ATTBMPT   TO    COMMIT    CRIMB    AGAINST 
NATURE 
as  to,  generally.  99  220.  286. 
definition  of,  9  286. 
punishment  for,  9  220. 
ATTEMPT  TO    COMMIT   INCEST.     See    Ut. 

Incest. 
ATTEMPT   TO   KILIm      See    tit.    Assault   to 
Kill. 
administerinsT  poison.     See  tit.  Poison. 

is  an,  8  216. 
assault   with    intent    to    commit   murder. 

See    tit.    Assault    with    In- 
tent to  Kill, 
train  wrecking.    See  tit.  Train-Wrecking. 

ATTEMPT    TO    COMMIT    RAPE.      See    tits 
Assault  to  Commit  Rape;  Attempts. 

ATTENDANCE.     See  tit.  Appearance, 
witness,  of,  compelled  how,  99  1826,  1330, 

1613. 
ATTORNEY 

adTerttslBir 

as,    by    one    not    licensed,    a    misde- 
meanor, 9  161a. 
to  procure  annulment  of  marriagre,  a 

misdemeanor,  9  159a. 
to   procure    divorce,    a    misdemeanor, 
8 169a. 
appointment  of,  to  defend  accused  person 

when,  8  987. 
ailE«iiiemt  mt 

mmmber  who  aiar 

cause  to  Jury,  8  1095. 
on  appeal,  8  1254. 
on     appeal,     number     to     be     heard, 

88  1252-1254. 
on  trial  of  sanity,  8  1369. 
order  of,  8  1093. 

arralimineiit 

defendant  to  be  informed  of  rlgrht  to, 

on,  8  987. 
time  to  send  for,  on,  8  869. 

arrested  pemom 

as    to    rlgrht    to    have    counsel    visit 

them  In  prison,  8  825. 
penalty  for  refusal  to  permit  counsel 
to  visit.  8  825. 
barratry,    definition    and    punishment    of. 

8158. 
buying   demands    or    suits    by,    a   misde- 
T  meanor,  8  161. 


ATTORNEY— (Continued). 

can    not    defend    prosecutions    instituted 

by  themselves  or  partners, 

89  162,  168. 
capper  for,  is  a  vagrrant,  9  647. 
champerty  by,  a  misdemeanor,  9  161. 
collusion  by,  a  misdemeanor,  9  160. 


definition  of.  9  158. 
how   punished,    9  158. 
proof  of,  9  159. 
punishment  for,  9  158. 
deceit  by,  a  misdemeanor,  9  160. 
defendaatf  accmied  of  crlaic 

entitled  to  assistance  of,  9  686. 
entitled  to  have  visit  in -prison,  9  826. 
refusal   to  permit  to  visit  in  prison, 
penalty,   9  825. 
delaying-  suit  by,  a  misdemeanor,  9  160. 
embezzlement  by,  when  Kuilty  of,  9  506. 
falsely  advertisingr  as  an  attorney,  a  mis- 
demeanor, 9 161a. 
fees,     wrongfully     receiving,     a     misde- 
meanor, 9  160. 
forbtddem  to  defend  prosecotlons  earrled 

on  by  partner 
as  to,  generally,   9  162. 
limitation  of  provision,  9  162. 
maintenance  and  champerty  by,  a  misde- 
meanor, 9  161. 
misconduct   of.   what   acts   of   constitute, 

9  160. 
moneys,   wrongfully   receiving-,   a   misde- 
meanor, 9  160. 
number  wko  may  arsve 
cause  to  jury,  9  1095. 
on  appeal,  9  1264. 
partner,  suit  carried  on  by,  can  not  de- 
fend,  9  162. 
prelfminary    examination,    right    of    ac- 
cused  to,   on,   99  858,  860. 
prosecution  Instituted  by  himself  or  part- 
ner, can  not  defend,  99  162, 
163. 
relation   of  attorney  and  client  existing 

between  and  Juror,  ground 
of    challenge    for    Implied 
bias,   9  1074. 
suit    formerly    carried    on    by,    may    not 

defend.    99  162,   168. 
time  to  send  for,  in  preliminary  examina- 
tion,  9  869. 

ATTORNEY-GENERAL 

action    or    proceedings    by    to    forfeit    to 

state  property  offered  in 
lottery,  9  325. 

governor     may     require     opinion     from, 

when,   9  1219. 

liability  to  impeachment,  9  737. 

officer   refusing   Inspection    of   books    by, 

misdemeanor  when,  9  440.    ' 

power  to  discontinue  or  abandon  prose- 
cution, 9  1387. 

AUCTION,  MOCK 

penalty  for  conducting,  9  685. 

AUCTIONEER 

acting    without    license,    a    misdemeanor, 

9  436. 
forfeiture    of    Mcense    for    holding    mock 

auction,   9  535. 
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AUDITOR 

to    draw    warrant    for    expense    of    jury, 

S  1186. 

AUTHENTICATION 

of   testimony   of   witness    on   preliminary 

examination,   9  869. 
AUTHOR 

liability    of,   for   criminal    libel.     See    tit. 

Libel. 
AUTHORITY 
assault  under  color  of,  9  149> 
joint,  majority  may  exercise,  9  7. 
officer  arresting:  without,  a  misdemeanor, 

when,  9  1^6. 
AUTOMOBULE 

driver  of  tn  collision,  duty  of,  9  867a. 

d  r  1  V  i  n  8:     while     intoxicated,     penalty, 

99  S67d,   867e.* 
removal  of  from  graragre  without  consent, 

penalty,   9  499c. 
removal    of    subject    to    lien,    a    mlsde-- 

meaner,    9  637d. 
taking:      temporarily,      without      consent, 

penalty,  99  499b,  499c. 

AUTREFOIS    ACaUIT    OR    CONVICT.      See 

tit.   Former  Jeopardy. 

BADGE 

of  a  society,  etc.,  wearing:  without  riffht, 

punishment,  9  638b. 
BADGERS 
as  predatory  animals,  9  637  H. 

BAIIi.     See  tits.  Arrest:  Undertaking:* 
admlmlon  to 

as  to,  g:enerally,  9  1268. 

allowance    of,    defendant    to    be    dis- 

charg:ed   on,    9  1281. 
definition  of,  99  1268,  1269. 
mag:istrates   who   have   power  to  ad- 
mit to  bail,  99  1277,  1281. 
when    jury    di8charg:ed    for    want    of 
jurisdiction       of       offense, 
9  1116. 
allowance     of,     discharg:e     of    defendant, 

99  823,  1281,  1288. 
another    county,    £:ivingr    in,    proceeding:8 

on.  9  984. 
appeal  on 

as  to,  g:enerally,  9  1291. 
how  put  in,  and  conditions  of,  9  1292. 
may  be  g:iven  upon,  when,  9  1278. 
qualiflcatlons  of,  9  1272. 
when  allowed,  9  1292. 
who  may  admit  to,  9  1291. 
appearance 

before     mag:i8trate     for     preliminary 
examination,   for,   9  1273. 
;  failure  to  make,  bench-warrant,  9  979. 

I  may  be  g:iven  to  secure,  9  1278. 

arralirnnient 

increase  of,  on,  9  979. 
proceedingrs    on    giving    bail    in    an- 
other county,  9  984. 
arrest  of  defendant 

appearing:  for  trial,  9  1189. 
for  purpose  of  surrender,  9  1301. 
in  another  county  to  be  admitted   to 
bail,   9  822. 
bench-^varrant  for  defendant 

directions     as     to     taking     bail,     and 
amount  of,   9  982. 


BAU.  * 

beneh-wanrant  for  defendant — (Cont'd). 

duty  Qf  officer  where  offense  not  bail- 
able,   9  982. 

indorsement  on  where  defendant  ad- 
mitted to  bail,  9  982. 

on    default    of    defendant   on    bail    to 
appear,  9  979. 
by  whom  taken,  9  1296. 


order  for,  bail  on,  9  876. 

when    defendant    appears    for    trial, 

9  1129. 
conviction 

after,  on  appeal,  when  g:iven,  9  1273. 
before,  may  be  g:iven  when,  and  for 

what  purposes,   9  1273. 
coroner's  inquest,  binding:  over  witnesses 

on,  9  1616. 
county,   griving:   bail   out   of,   proceedings, 

99  828,   984. 
death 

admission    to   bail   on   habeas    corpus 

where     offense     punishable 

with,  9  1286. 
arrest    for    offense    punishable    with, 

prisoner   must   be   diblivered 

into  custody,   9  1285. 
offense  punishable  with,  not  bailable 

when,   9  1270. 

defendant   may    be    admitted  to*   In    |«e- 

tlcea>  or  police  conrta 

as   to,   generally,   9  1468. 

must     be     taken     before     magistrate 

without   delay   for  purpose 

of,   9  826. 

to   be   taken   before   maclatmtc   lean- 
Inir  warrant 

as  to,  generally,  9  822. 
proceedings     where     justice     can 
not  act,  9  823. 
defined,  991268.  1269. 
deposit   instead  of.     See   tit.  Deposit, 
as  to,  generally,  99  1296-1297. 
after   bail   given,   and    before    forfei- 
ture,        exonerates         bail, 
9  1296. 
effect    of    dismissal     of    action,     on, 
9  1884. 

forfeiture  of  on  fallare  to  appear 

as   to,  generally,   9  979. 
enforced  how,   9  1306. 
•    how  forfeited,  9  1306. 

how  forfeiture  enforced,  9  1306. 
how  forfeited  deposit  disposed  of, 
9  1307. 
of  United  States   or   state    bonds   as, 

9  1298. 
payment  into  treasury  on  forfeiture, 
9  1307. 

refnndlns 

on  arrest  of  judgment,   9  1188. 
on    defendant    being    committed, 

9  1165. 
on     defendant     being     convicted, 

9  1166. 
on    defendant    being    discharged, 

9  1116. 
on   defendant   being   surrendered, 

9 1802. 
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deposit  Instead  of 

vetamdlBV — (Continued) . 

OA     demurrer     sustained     when, 

S  1108. 
on   reversal  of  judgment  on  ap- 
peal, 1 1262. 
to  be  applied  to  fine  when,  8X297. 
-when  and  how  made,  S  1295. 
when     forfeited,     how     disposed     of. 

1 1307. 
who  may  make,  {  1291. 

dtocharire  of  dcfemdaiit 

on  allowance  of.  9§  823,  1281. 
on     Ibis     own     recogrnizance,     when, 
S  1888. 

dlscretl«m 

halV  In  after  conviction,  when,  8  1272. 
Botlce  to  district  attorney  of  ap- 
plication  for,    §  1274. 
dismissal  of  action,  effect  of,  on,  S  1884. 
district    attorney,    notice    of    application 

for    bail    to    be    griven    to, 
when,  9  1274. 
examination,  as  to  sufficiency  of,  S8  1280, 

1288. 

•xoBCfmtlan  of 

by  arrest  of  Judgment,  S  1188. 

by  commitment  of  defendant,  99  1166, 
1371. 

by  deposit  before  forfeiture  of,  9  1296. 

by    discharge    of   defendant   arrested 
in    wrong   county,    9  1116. 

by  discharge  of  Jury  because  offense 
charged  not  a  crime,  9  1117. 

by  dismissal  of  action,  9  1384. 

by   reversal  of  Judgment  on   appeal, 
9  1262. 

by  sustaining  demurrer  when,  9  1009. 

by    sustaining    motion    to    set    aside 
Indictment,    9  997. 
extradition,   on.     See   tit.    Extradition, 
failure    to    give,    taken     before    Justice, 

9  824. 
false     personation     in     giving,     penalty, 

9  629. 
line,  on,  in  what  cases,  9  1273. 
for  what  may  be  given,  9  1273. 
forfeiture.     See   tit.  Forfeiture  of  Ball. 

action    by    district    attorney    against 
bail,  9  1306. 

deposit    of,    payment    into    treasury, 
9  1307. 

discharge   of.   on   subsequent  appear- 
ance, 9  1305. 

enforced   by   action,   9  1306. 

for     non-appearance,     may     be     dis- 
charged,  when,   9  1805. 

in  what  case,  and  how  ordered,  9  1305. 

Judgment,    when    defendant    fails    to 
appear  for,   9  1195. 

of  deposit,   99  1302,  1307. 

on  faAnre  to  appear 

for  Judgment,   9  1305. 
for  trial,  9  979. 
payment  Into  treasury  of  deposit,  on, 

9  1307. 
trial,    on,    where    defendant    falls    to 

appear  for,   §  797. 

where   defendant   fails   to   appear   for 

Judgment,   9  1195. 


BAIL — (Continued). 
fonu  of  viidertakliiff 

as   to,   generally,    99  1278,   1287. 
given    on    admission    to    bail    after 
commitment,  9  1816. 

fasltlve*  from  Joatlce 

admission  to,  9  1552. 

readmission    to,    by    supreme    court, 

9  1556. 
superior    court    may    cancel    bail    of, 

9  1556. 
to    be    discharged    from    ball    when, 
9  1557. 
granted  on  habeas  corpus,   when,   9  1490. 
habeas  corpus  on.  See  tit.  Habeas  Corpus, 
as  to,  generally,   99 1286,   1490,  1491. 
admitting  petitioner  to  bail,  pending 

application  for,  9  1476. 
bail  on,  99  1286,  1490,   1491. 
for  purpose   of  giving  bail,    9  1490. 
how  put  in,  9  1278. 

in  what  cases  defendant  may  be  admitted 

to,  after  conviction,  on  ap- 
peal,  9  1272. 
in  what  cases  defendant  may  be  admitted 

to,  before    conviction,  9  1271. 
in  what  cases  defendant  may  not  be  ad- 
mitted to  bail,  9  1270. 
liierease  of 

as  to,  generally,   99  986,  1289. 
ordering     commitment     until     given, 
99  985,    1289. 

tecreaaed   when   ImdlctmcBt   for   felony 

as  to,  generally,  9  985. 
bench  warrant  to  issue  when,  9  986. 
defendant  may  be  committed  if  pres- 
ent, 9  986. 

Indfastaieiitt  oa 

discharge  of  defendant,  9  1289. 
form   of  undertaking,   9  1287. 
increase  or  reduction  of,   9  1289. 
Justification   of   sureties   on,   9  1289. 
qualification   of  sureties   on,   9  1289. 
when  offense  is  a  capital  one,  9  1285. 
when    offense    Is    not    a    capital    one, 
9  1284. 
insane  person,  commitment  of,  exonerates 

bail,  9  1371. 
Judgment,   ball,   to   appear   for,   on   post- 
ponement of,  9  1449. 
Justice's  court,   In,    9  1457. 
Justify   how,   sureties   to,    99 1280,    1289. 

magfatrate 

as  to  power  to  admit  to,  991277,  1291. 

duty    to    take    defendant    before    for 

purpose  of,  9  1284. 

matter  of  discretion,  notice  of  applica- 
tion must  be  given  to  dis- 
trict attorney,   9  1274.  i 

may  be  given  for  what,  9  1278. 

misdemeanor,  defendant  to  be  taken  be- 
fore magistrate  issuing 
warrant,  for,  9  629. 

nature   of,   9  1273. 

notice  of  application  for,  to  be  given  to 

district  attorney,  when, 
9  1274. 

offenoca  bailable 

after    conviction,    and    upon    appeal, 
9  1272. 
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BAIIi 
ofteiiiics  baflable — (Continued). 

bailable   before   conviction,   9  1271. 
not  bailable,  9  1270. 
om  appeal 

as   to,   Brenerally,   9  1291. 
conditions   of  undertakingr,   9  1292. 
how  put  in,  9  1292. 
qualifications  of,  9  1292. 
rule  as  to  grranting',  9  1291. 
who  may  admit  to,  9  1291. 
•a   belBK    held  to   anawer   before    Indlct- 

■leat 
defendant  to  be  dischargred  on  allow- 
ance of,  91281. 
form  of  undertakingr 

as   to,   erenerally,    9  1278. 
how  put  in,   9  1278. 
qaallllcatlons  of  ball 

as   to,   grenerally,    9  1279. 
Justification   of,    9  1280. 
what  magistrate  may  admit   to   bail, 
9  1277. 
on  postponement  when,   9  862. 
order  for,  on  commitment,  9  876. 
out  of  county  of  defendant 

arrest  for  misdemeanor,  9  822. 
triable  in  another  county,  9  827. 
postponement,     admission     to,     in     case, 

of,  9  862, 

prellmtaaiT  examinations,  at 

for  appearance,   9  1273. 
on  postponement  of,  9  S62. 
order  for,  on,  9  875. 
proceedings 

on    takingr,    from    defendant   arrested 

in   another  county,   9  628. 
where  defendant  is  taken  before  an-' 
other  magristrate,  9  826. 
put  in  how,  9  1278. 
qvallllcatlons    of 

as   to,  grenerally,   9  1279. 
examination,  as  to,  9  1280. 
recommitment    after    admitting    to.      See 

tit.   Recommitment. 
as  to,  grenerally,  99  1811,  1316. 
arrested    in    another    country,    9  1812. 
bail,  by  whom  may  be   taken   9  1815. 
bail  griven  on,  qualification  of,  9  1317. 
contents  of  order,   for,   9  1811. 
form  of  undertaking:,   on,   9  1316. 
if  for  failure  to  appear,  defendant  to 

be  committed,   9  1818. 
in  what  cases  allowed,  9  1310. 
whether   agraln   may   be   admitted    to 
bail,   91314. 
rcdvctlon  of 

as  to,  grenerally,  9  1289. 
notice   to   be  griven   to  district  attor- 
ney, 9  1289. 
rigrht,  as  a  matter  of.  9  1271. 
state  bonds,   deposit  of  as,   9  1298. 
sureties,  to,  9  1278. 

surrender    of    defendant      See    tit    Sur- 
render, 
refunding  deposit  on,   9  1802. 
when,     how,    and    by    whom     made, 
9  1300. 
taking  of,  definition,   9  1269. 
undertakingr  on  form  of,  99  1278,   1287. 
United  States  bonds,  deposit  of  as,  9  1298. 


BAIL — (Continued). 

upon  indictment,  before  ^eonvletloii 

increase  or  reduction  of,  9  1889. 
on  habeas  eorpns 

as     to,     grenerally,     99  1286,     1489, 

1491. 
form    of    undertakingr    on,    9 1287. 
section   of  code  applicable   to,   9  1288. 
vrhen  offense 

is  capital,  9  1285. 
is  not  capital,  9  1284. 
what  purposes  may  be  griven  for,  9  1278. 
when  magristrate  issuing  warrant  can  not 

act,    proceedings,    9  824. 
where  offense  triable  out  of  county,  9  827. 

BAIL   ON    APPEAL 

as   to,   grenerally,    9  1291. 
conditions  of  undertakingr,   9  129S. 
how  put  in,   9  1292. 
in  capital  cases,  9  1285. 
qualifications  of  bail,  9  1292. 
rule,  as  to  granting,  9  1291. 
who  may  admit  to,  9  1291. 

BAILEE 

embezzlement  by,  9  507. 

guilty   of  embezzlement   when,   9  507. 

BALLAST 

throwing  overboard,  in  harbor,  a  misde- 
meanor,'  9  613. 

BALLOT.     See  tit  Elections. 

adding  to,  felony  when.  9  46. 

carrying  away,  felony  when,  9  45. 

change   in,   felony   when,   9  45. 

changing,  a  felony,   9  4S. 

destroying,  a  felony,  when,  9  45. 

marking,  by  oflUcer  of  election,  a  misde- 
meanor, 9  49. 

mixing,  a  felony  when,  9  48. 

unfolding  or  marking,  by  ofllcer  of  elec* 

tion,   a  misdemeanor,   9  49. 

voting  more  than  one,  a  felony,  -9  45. 

BALLOT-BOX 

carrying-   away,    destroying,    etc.,    felony, 

9  45. 

BANK.     See  tits.  Bill;  Savings  Bank. 

agent  of.  See  tit.  Bank  Agent 

bank  bills,  forgery  of.     See  tit.  Forgery. 

circulating  false  rumor  regarding  finan- 
cial condition  of.  punish- 
ment,  9  563b. 

credit  with,  meaning  of,  9  476a. 

drawing    check     on,     without     funds    or 

credit  with  intent  to  de- 
fraud, a  felony.   9  476a. 

forgery  of  bank  bills.     See  tit.  Forgery. 

insolvent,     receiving     deposits,     penalty, 

9  562. 

paper  of,  issuing  or  circulating  unau- 
thorized, as  money,  pen- 
alty,  9  648. 

receiving:  deposits  when  insolvent,  a  mis- 
demeanor,   9  562. 

savings  bank  oflflcer  overdrawingr  his  ac- 
count, a  misdemeanor,  9  661. 

BANK  AGENT 

abstracting    or    misappropriating    money 

by,   punishment,   9  561a. 

concealing-  accounts  or  loans,  a  misde- 
meanor,   9  561d. 
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BANK    AGBNT— (Continued). 

deposit  with  bank  to  make  loan*  a  mis- 
demeanor, 9  &61d. 

fraud  by,  punishment,  fi  561b. 

fraudulent   entry   by,   in    books   of   bank, 

a  felony,  S  563a. 

ffuaranty  beyond  legral  amount,  a  misde- 
meanor, <  661c. 

receivinsT  deposit  when  bank  insolvent,  a 

misdemeanor,  ft  662. 

BA1VK  CHECK 

"credit**   as   used   in   statute   relating   to, 

defined,   9  476a. 
drawing-  without  deposit   or   credit   with 

bank  a  felony  when,  9  476a. 

BANK  DUKBCTOR 

abstracting    or    wilful    misappropriating 

of  money  of  bank,  penalty, 
9  661a. 

concealing  accounts  or  loans,  a  misde- 
meanor, 9  661d. 

concurring   in   loan   to   director,  penlilty, 

9  661d. 

deposit  with  bank  for  loan,  a  misde- 
meanor, 9  561  d. 

false    or    fraudulent   entry    in    books    of 

bank  by,  a  felony,   9  663a. 

frauds  by,  punishment  of,  9  661b. 

guaranty  beyond  legal- amount,  a  misde- 
meanor, 9  561c. 

receiving   deposit    when    bank    insolvent, 

a    misdemeanor,    9  662. 

BANK  BMPIiOTBB 

abstracting    or    misappropriating    money 

of  bank,  punishment, 
9  661a. 

concealing  accounts  or  loans,  a  misde- 
meanor, 9  661a. 

deposit  with  bank  to  make  loan,  a  mis- 
demeanor, 9  661d. 

false    or    fraudulent    entry    in    books    of 

bank  by,  a  felony,   9  663a. 

fraudff  by,  punishment  of,  9  561a. 

guaranty    by,    beyond    legal    amount,    a 

misdemeanor,  9  661c. 

receiving    deposit    when    bank    Insolvent, 

a  misdemeanor,   9  562. 

BANK    OFFICER 

abstracting    or    misappropriating    money 

of   bank,   penalty,    9  661a. 

concealing  accounts  or  loans,  a  misde- 
meanor, 9  561d. 

concurring   in    loan   to   director,    penalty, 
1  9  561d. 

deposit  with  bank  for  loan,  a  misde- 
meanor,  9  661d. 

false  or  fraudulent  entry  by  In  books  of 

bank,  a  felony,   9  563a. 

frauds  by,  punishment  of,  9  661b. 

guaranty  by,  beyond  legal  amount,  a  mis- 
demeanor, 9  561c. 
j    receiving    deposit    by    when    bank    Insol- 
'  vent,  a  misdemeanor,  9  662. 

BANK   TRUSTEE 

abstracting    or    misappropriating    money 

of  bank  by,  penalty,  9  661a. 

concealing  accounts  or  loans,  a  misde- 
meanor,  9  561d. 

concurring   in    loan    to    director,    penalty, 

9  561d. 
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BANK  TRUSTEE— (Continued). 

deposit  by,  with  bank  for  loan,  a  misde- 
meanor, 9  661d. 

false  or  fraudulent  entry  by  in  books  of 

bank,  a  felony,  9  663a. 

frauds  by,  punishment  of,  9  661b. 

guaranty  beyond  legal  amount,  a  misde- 
meanor,  9  661c. 

receiving  deposit  by.  when  bank  insol- 
vent, a  misdemeanor,  9  662. 
BANKER 

guilty  of  embezzlement  when,   9  606. 

BAR.     See   tits.   Former   Jeopardy;   Statute 
of  Liimitations. 
compromise  as  a,   9  1878. 
demurrer,  allowance  of,  as  a,  9  1008. 
discharge  of  defendant  that  he  may  be- 
come    a     witness,     as     a, 
9  1101. 
Msmtssal  to  a 

in  misdemeanor,   9  1887. 
not  In  felony,  9  1887. 
of    indictment,    not    a    bar   In    felony 
charge,    9  1887. 
order    setting    aside    indictment,    aa    to 

when  a  bar,  9  999. 
BEAR  FLAG 

protection   of,   9  810a. 

BARRACUDA.     See   tit.   Game  and  Pish. 
protec{ion  of,   9  628e. 

BARRATRY.     See   tit.   Common  Barratry. 
common,  definition  of,  9  168. 
how  punished,   9  168. 
proof   of,    9  169. 

BARRIERS 

engineering  department  may  erect  across 

roads  and  highways,  9  588b. 
penalty  for  breaking  down,  9  688b. 

BAR-ROOM 

payment  of  wages  to  employee  in,  a  mis- 
demeanor,   9  680. 

BASS.    See  tit.  Game  and  Fish. 

black,   killing,   etc.,   within   certain    date, 

a  misdemeanor,   9  628b. 
limit  of  catch,  9  628b. 
export,   9  628a. 

evidence  of  illegal  catch,   9  628a. 
striped,  evidence  of  Illegal  catch,  9  628a. 
killing,  etc..  under  certain  weight,  a 
misdemeanor,   |  628. 
BASTARDS 
failure  to  provide  with  necessaries,  pen- 
alty,  9  270. 

BATTERY.     See  tits.  Assault;  Assault  and 
Battery, 
definition  of,  9  242. 
how  punished,  as  to,  generally,  9  248. 

sentence  to  perform  labor  on  streets, 
as    to   validity,    9 1618. 
justice's  jurisdiction  of,   9  1425. 
punishment  of,  9  248. 

BAWDY-HOUSE.  See  tit.  Prostitution. 

BAY 

Obstruction    of.   a   public   nuisance    when, 

9  870. 

BEACON 

injuring,   penalty,   9  614. 
malicious     damage     to,     a     misdemeanor, 

9  614. 
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mooriner  vessels  to,  penalty,  ft  614. 
removal  of,  a  misdemeanor,   9  614« 

BBAVER 

killing,  misdemeanor,  9  626p. 

BBGGAR 

child,  uslngr  as,  penalty,  9  272. 

children,    begrgringr    by,     prohibition    and 

penalty,  27 Sd. 
is  a  vafirrant,  9  647. 

BBLL 

train   crossinsr  higrhway  without  ringringr, 

penalty,   9  890. 

BENCH-WABRANT.     See    tits.    Juderment; 
Trial, 
after  conviction,  form  of,  9  1197. 
appear  for  judgrment,   failure   of  defend- 
ant to,  may  issue,  9  1195. 
appear    for    arraigrnment,    may    issue    if 

defendant  does  not,  9  979. 
arraigrnment  of  defendant,  on,  99  977.  979. 
arrest  under,  duty  of  officer  on,  9  1199. 
bail  on.     See  tit.  Bail, 
by  whom  and  how  issued,  99  980,  1196. 
defendant  to  be  arrested  on,  and  broug:ht 

before  court,  or  committed, 
9  1199. 
directions   in,   where   offense    is   bailable, 

as  to,  amount  of  bail,  9  982. 
duty  of  sheriff  where  offense  is  not  bail- 
able, 9  982. 
form  of,  9  1197. 
how  served,   99  983,  1198. 
l»«aaiice  of 

on    failure    of    defendant    to    appear, 
99  979,  1196. 
for  arraigrnment,   9  979. 
for  Judgrment,  9  1195. 
where    defendant 

on  arraignment,  ordered  into  cus- 
tody,  9  985. 
on    Increase    of    bail,    where    de- 
fendant   not   present,    9  985. 
Issued    to    one    or    more    counties,    99  980, 

1196. 
judgment,    bench-warrant    for    defendant 

out  on  bail,   9  1195. 
officer  serving,  duty  of,  9  1284. 
proceedings    on    giving    bail    In    another 

county,  9  984. 
t«  iwrae  wken 

as  to,  generally,  99  980,  986,  1196. 
to  bring  indicted  party  before   court 
for  Judgment,   9  1195. 
to  whom  issued  or  directed.   9  1197. 
under  Indictment  or  information,  form  of, 

99  981,    982. 

BBNBFIT  SOCIETY 

wearing   badge   of,   a   misdemeanor.     See 

tit.    Badge, 
wearing  swords  by  permitted,  9  784. 

BETTING 

on  elections,  a  misdemeanor,  9  60. 
on   horse   race,   penalty,   9  337a. 

BIAS.     See  tit.  Jury. 

challenge  for.  99  1074.  1076. 
of   officers   summoning   Jury,   as   to,   gen- 
erally, 9  1064. 


BICYCLE 

larceny  of,  penalty,  9  487. 

taking  motor,   temporarily,   without  con- 
sent   of    owner,    a    misde- 
meanor, 9  499b. 
BIGAMY 

definition  of  "bigamy,"  9  281. 

evidence    on    trial    for,   as    to,    generally, 

9  1106. 

exceptions  to  code  provisions,  9  282. 

husband  and  wife  competent  as  witnesses 

against  each  other  on  trial 
for,    91322. 

Jurisdiction  of,  9  785. 

marrying  spouse   of   another  knowingly* 

punishment  for,  9  284. 

punishment  for,  9  283. 

who  not  grullty  of,  9  282. 

BILL.    See  tit.  Legislature. 

altering  draft  of,  in  legislature,  penalty, 

9  83. 
altering  enrolled  copy,  penalty,   9  64. 
fraudulently    presenting,    for    allowance 

or  payment,  penalty,  9  72. 
Issuing    or    circulating    unauthorized,    aa 

money,   penalty,   9  648. 
making  or  uttering  fictitious,  9  476. 
making  to  circulate  as  money,  a  felony, 

9  648. 
presenting  fraudulently  to  public  officer, 

penalty,   9  72. 

BILL   OF    EXCEPTIONS.     See    tit.    Excep- 
tions, 
amendment  of,   9  13  77. 
engrossment,  fixing  time  for,  9  1177. 
exceptions  may  be  taken  to  decisions  of 

court   or  Judge,   9  1172. 
exceptions  not  taken  on  trial,  but  which 

may  be  taken  by  defendant, 

9  117S. 
settlement  of,  petition  to  prove,  9  1174. 
settling  and  signing  of,  9  1171. 
upon  what  may  be   taken   to  decision   of 

court,   9  1170. 
what    bill    of    exceptions    must    contain, 

9  1176. 
written    charges    need    not    be    excepted 

to,  9  1176. 

BILL  OF  LADING 

destroying,   a  misdemeanor,   9  865. 
duplicate,      erroneous,      issued     in     good 

faith,   9  679. 

failure  to  make,  penalty,  9  680. 

false,  9  641. 

how  to  be  made,  9  680. 
erroneous  Issue  of  in  good  faith,  9  679. 
-false,  making,  penalty,   9  541. 
fictitious,  9  577. 

fraudulent  issue   of,   99  557-580. 
making    false    or     fraudulent    manifest* 

penalty  for,   9  641. 

BILL  OF  LEGISLATURE 

altering  draft  of,  a  felony,  9  83. 

altering  enrolled  copy  of,  a  felony,   9  99. 

BILL,   POSTING 

on  property  of  another,  penalty,   9  602.  , 
on   public  property,   penalty,    9  602." 

BIRD.     See  tit.  Game  and  Fish. 

certificate  giving  right   to   take,   9  637e. 
Injuring,  penalty,  99  698,  698a,  599. 
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klllingr,     in     cemetery,     a    misdemeanor, 

I  598. 
BOB-ffame 

killings,  penalty  for,  S  637a. 
transportation   of,  penalty,   fi  6S7d. 
other    than    grame.    penalty    for    kiUinfir, 

S  637a. 
protection    of    the    nests,    etc.,    of    wild, 

S  637f. 

BIRD  OF  PARADI9B 

having:    in    possession    for   sale,    penalty, 

S  626r. 
sellingr.  penalty,  8  626r. 

BIRDS'  EGGS 

taking:  or   d  es  t  r  o  y  i  n  gr,.  misdemeanor, 

$9  626b,   687f. 

BIRDS'  WESTS 

needlessly    taking:   or   destroying:,   misde- 
meanor, 9ft  686b,  637fa 

BIRDS,   PREDATORY 

blue  Jays.   9  637%.  ^ 

California  linnet,   9  637%. 
Cooper's  hawk,  9  637%. 
Bng:li8h  house  sparrow,  9  637%. 
g:reat  horned   owl,   9  637%. 
house  finch,  9  687%. 
sharp-shinned  hawk,  9  687%. 

BIRTH 

fraudulent  pretenses   relating:   to,   of   In- 
fant, penalty,  9  166. 
"1     substituting:  one  child  for  another,  pen- 
i  alty,   9167. 

BLACK  ABALONES.     See  tit.  Abalones. 

BLACK  BASS.    See  tit.  Game  and  Fish, 
close  season   for,   9  628b. 
limit  of  catch,  9  638b. 

^BLACKLISTING 

former    employees,     prohibited,     penalty, 

9  663e. 

BLACKMAILING 

penalty  for,    9  267. 

BLACK   SEA-BRANT.     See   tit   Game  and 
Fish. 

BLASTING 

without  permit,  penalty,  9  884. 

BLUE  CRANES.     See  tit.  Cranes. 
*       capture     or     destruction     of,     prohibited, 

9  689. 

BLUE  JAYS 

predatory  birds,  9  687%. 

BOARD 

bribing:  of,  penalty,  9  166. 
BOARD    OF    DIRECTORS.      See    tit    Stete 
Prisons, 
of  state  prisons,   99  HI.   1578. 

BOARD  OF  EXAMINERS 

expenses  of  extradition  of  fug:itlve  to  be 

paid  by,   9  1657. 
members  ▼iolating:  laws,  a  felony,   J  441. 
BOARD     OF     HEALTH.       See     tit.     Public 
Health, 
hair    of    prisoners,    ordering:    to    be    cut, 

9  1616. 


BOARD  OF  SUPERVISORS.     See  tit.  Super ^ 
vlsorsi 
bribing:  of.     See  tit.  Bribery  and  Corrup- 
tion, 
receiving:  bribe  by,  penalty  for,  9  166. 

BOARDING-HOUSE.     See   tit.   Innkeeper, 
defrauding:,  penalty  for,  9  587. 

BOAT 

word  "vessel"  includes,  9  7. 

BOB-WHITE  iiUAIL 

killing:,  etc.,  a  misdemeanor,   9  626«. 

BODY,  DEAD.    See  tit.  Cemetery. 

BOILER,    STEAM 

mismanagement   of,   penalty,    99  848.    849, 

368. 

BOLINAS  BAY 

act  to  protect  fish  in,  continued  in  force, 

9  88. 

BOND.     See  tits.  Bail;  Undertaking, 
de  facto  officer  not  griving:,  9  66. 
ofRcer     acting:     without     having:     g:iven, 

effect  of,  9  66. 
state,    acts   for   issuing:   of,    continued   in 

force,   9  28. 

BONDS 

on  suspension   of  sentence  under  parole, 

9  1208. 
of  United  States  or  state,  deposit   of  as 

bail,  91298. 

BOOK-MAKING 

penalty   for,    9  337a. 

BOOKS 

attorney-g:eneral  or  controller  may  In- 
spect,   9  440. 

fraud  in  keeping:  accounts  in,  or  corpora- 
tion or  Joint-stock  com- 
pany, penalty,  9  668. 

inspection  of,  corporation,  refusal  of,  pen- 
alty,   9  666. 

mutilation  of,  by  public  officer,  penalty, 

9  76. 

obscene,  writing:,  publlshlncr,  etc.,  a  mis- 
demeanor, 9  311. 

of  library,  etc.,  mutilation  of,  a  misde- 
meanor, 9  623. 

refusal  to  allow  inspection  of  by  attor- 

ney-g:eneral,   etc.,   a  misde- 
meanor, 9  440. 

refusal  to   deliver   to   successor,   penalty, 

9  76. 

stealing:  by  officer,  penalty.  9  118. 

by  other  than  officer,  penalty,  9  114. 

wilful  detention  of,  penalty  for,  9  623%. 

withholding  from  successor,  penalty,  9  76. 

BOOKS  OF  CORPORATION 

fraud  in  keeping:,  penalty  for,  9  663. 
refusal    to    surrender    to    successor,   pen- 
alty,   9  76. 

BOUNDARY   LINE 

crime  committed  on.  Jurisdiction,  9  782. 

BRAKBMAN 

violation    of    duty    by,    a    misdemeanor, 

9  393. 

BRAKES 

duty  of  railroad  cars  to  be  supplied  with, 

9  869a. 
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on  street-cars,  compliance  with  order  of 

supervisors,    sufficient. 
S  369a. 

BRANDS.     See  tit.  Marks  and  Brands, 
altering,  penalty,   9§  357,   857%. 
puttiniT  on  animal  iUegrally,   punishment, 

§857. 
statute   respectiner.  not  affected   by  code, 

S23. 

BRANT.     See   tit.   Game  and  Fish. 

BRASS 

used  by  or  belonffing:  to  railroad,  junk- 
dealer  prohibited  from 
buying:,  penalty,  §  496a.. 

BRBACH  OF  PBACB.     See  tit.  Peace, 
contempt  by,   5  166. 
evidence    of,    9  718. 
Justice.    Jurisdiction    of,    9 1425. 
refusingr    to    aid    in    preventing,    penalty, 

9  150. 
security  to  keep  peace,  99  702,  714. 

BRIBE.     See  tits.   Bribery  and  Corruption; 
Election. 
asklmr  bribe*  by  executive  olllcev 

as   to,   firenerally,    9  68. 
punishment  for,  9  68. 

to   executive   officer,   penalty,   9  67. 
to  members   of  the   legislature,   pen- 
alty,  9  68. 
offering  brfb«» 

to  executive   officer,  penalty,   9  67. 
to    members    of   legrlslature,    penalty, 
9  86. 
offering:    to    take,    by    witness,    a    felony, 

9188. 
punishment  for,  9  68. 
receiving:  bribes,  by  executive  officer,  etc., 

penalty,   9  68. 
taking:,  by  witness,  a  felony,  9  188. 

BRIBERY.  See  tits.  Bribe;  Bribery  and 
Corruption;  Bribing:  Member  of 
Lfee:is1ature. 

BRIBERY   AND   CORRUPTION 

arbitrator,   of,    99  92,    98.    95. 
briblnjr 

Judge,  of,  a  felony,  9  92. 
Juror,  of,  a  felony,  9  92. 
■iemb«r 

of  common  council,  9  165. 
as    to,   g:enerally,    9  165. 
penalty,    9  165. 
of  legrislative  body,  penalty,  9  85. 
referee,  of.  a  felony,   9  92. 
witnesses,  of,  a  felony, '9  137. 
eandldate  for  United  State*  Senate 

giving-  or  promising  pecuniary  aid  to 
legislative      candidates,      a 
felony,    9  63. 
presumptive  evidence  of  giving,   etc., 
9  63. 
common   council,   of.  penalty,   9  165. 
convention,  member  of,  penalty,  9  67. 
deflned,   9  7. 

elections   at,   felony,    9  53. 
execntlve  officer 

asking  or  receiving,   penalty,   9  68. 
Judges,  of.  penalty,   59  92.   9.1. 
Judicial   officer,   of,    penalty,    §9  92,   93. 


BRIBERY  AND  CORRUPTION 
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Jurors,  of,  penalty,  99  92,  93,  95. 
of,    penalty,    9  67. 
furnishing   expenses,   etc.,   election,   brib- 
ery when,  9  64. 

toiproper  attempt*  to  Inflvcmoe 

arbitrators,  penalty,  9  96. 
Jurors,    penalty,    9  95. 
referees,   penalty,   9  96. 
umpire,    penalty,    9  96. 
witness,    penalty,   9  126. 
Justices    or   constables    purchasing   Judg- 
ment, 9  97. 
leglolatiire 
•     candidates   for,    receiving,   etc.,    from 
candidates      for      United 
States     senatorship,     99  68, 
63^. 
members  of,  penalty,  9  35. 
obtaining  money  to  influence  vote  of 

member  of,  penalty,  9  39. 
receiving   bribe   by  member  pf,  pen* 
«  alty,  9  86. 

meaning  of   "bribe,"  9  7. 

meaiber  of 

common  council,  9  166. 
legislative   assembly.     See    tit.   Brib- 
ing Member  of  Legislature, 
legislative  caucus,   of,  a   felony,   9  57. 
nominating  body,  bribery  of,  penalty, 
9  57. 
misconduct  of  Jurors,  referees,  etc.,  pen- 
alty,  9  96. 
nominating    convention,    member    of,    re- 
ceiving bribe,  penalty,  9  67. 
offer  to  bribe.     See  tit  Bribe. 

member  of  legislative  caucus,  a  fel- 
ony, 9  57. 
office,    relative    to    appointment    to,    pen- 
alty, 9  73. 
officer    guilty    of,    forfeits    office,    and    Is 

disqualified    from    holding, 
9  98. 
recelTfniT  bribe  by 

arbitrator,   a   felony,   9  93. 
councilman,  a  felony,  9  165. 
Judicial  officer,  a  felony,  9  93. 
Juror,  a  felony,   9  93. 
member  of  legislature,  a  felony,  9  86. 
member   of   nominating    body,   a   fel- 
ony, 9  57. 
referee,    a    felony,    9  93. 
supervisors,   9  165. 
umpire,  a  felony,   9  93. 
witness,   a   felony,    9 138. 
referees,   of,   99  92,   93,   95. 

•vperlntcndent  off   state  prlntliiir 

not  to  be  interested  In  any  contract 

connected  with  office,  9  99. 
penalty  for  collusion  by,  9  100. 
supervisors,   of,   penalty,    9 165. 
tdcgrapb  or  tcieph^me 
agent,    pejnalty,    9  641. 
operator,    bribing,    to    disclose    mes- 
sage, penalty,  9  641. 
trustee,    of,    penalty,     9  165. 
witnesa 

of,    penalty,    9  137. 

receiving  bribe  for  absenting  himself, 
a    felony,    9 188. 
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recelvlnsr  or  offering:  to  receive  bribe, 
a  felony,   9  188. 

BRIBING  HBMBRR   OF  LfiGISLATURE 

as   to,   ffenerally,    9  85. 

ETivinsT  bribe  to  member,  punishment,  9  85. 

offeringr    bribe    to    member,    punishment, 

9  85. 
penalty  for,  9  86. 

receivinsT  bribe  for  member,  penalty,  9  S^* 
witness,  to  refuse  to  attend  and  testify, 

a  misdemeanor,  9  87. 
BRIDGB 

burnlnST,  penalty,  9  600. 

destroyinsT    or    Injurinsr,    penalty,    99  688, 

590b. 
fast  ridins  er  driving:  over,  penalty,  9  888. 
iBjury  to 

malicious,   penalty,    9  588. 
other   injuries.    9  588. 
railroad,  penalty,  9  587. 
maintaining:,    without    license,    a    misde- 
meanor, 9  386. 

■talldoiia 

burning:,   on  hig:hway,   penalty,    9  807. 
destroying-      or      injuring:,      penalty, 
99  588,    607. 
railroad,   injury   to,   penalty,   9  587. 
toU-brldse 

crossing:,    without    paying:    toll,    pen- 
alty,   9  889. 
driving:  over,  faster  than  a  walk,  pen- 
alty, 9  888. 

BRINGING     OHINB9B     OR     JAPANE9B 
WOMEN 

for  purposes  of  sellingr*  penalty,  9  266c. 

BROKER 

duties  of,  9  586a. 

embenlement,  when  g:uilty  of.   9  506. 
false  statement  to  principal,  9  586. 
Junk,    receiving:,    from    minors,    penalty, 

9  501. 
statement  of  sales,  penalty  for  failure  to 

make,  9  586a. 

BVILDnfOS 

burning:,  punishment  for,   9  600. 

defined,  9  448. 

g:unpowder,  use  of,  in  destroying:  or  in- 
juring, penalty,   9  601. 

"inhabited"   defined,   9  449. 

letting:,    for    lottery    purposes,     penalty, 

I  886. 

ownership  of,  in  case  of  arson,  452. 

permitting:  g:ambllng:  in,  penalty.  9  331. 

scaffold,    destroying:    or    removing:    notice 

of    unsafety    on,    a    misde- 
meanor,   9  402c. 
obstruction    of   oflicers    in    inspection 

of,  a  misdemeanor,  9  402c. , 
unsafe,      erecting:,      a      misdemeanor, 
9  402c. 

what  deemed  to  be,  in  burglary,  9  466. 

BVLIi-FIGHT 

a   misdemeanor.    9  597b. 

arresting  without  warrant,    9  597b. 

BULLION 

passing    or    receiving-   counterfeit,    a    fel- 
ony,   S  477. 


BUOY 

malicious  damage  to,  9  609. 

mooring  vessels  to,  a  misdemeanor,  9  611 

protection  of,  and  beacons,  9  614. 

BURDEN  OF  PROOF 

Shifting  of,  in  homicide,  9  1105. 

BURGLARIOUS     INSTRUMEBTT.       See      tit. 
Burglary, 
guilty     possession     of,     a     misdemeanor, 

9  466. 
BURGLARY 

building,  99  459,  466. 

burglar  is  a  vagrant,  9  647. 

burglarious    tools,    guilty    possession    of, 

a   misdemeanor,    9  466. 
conspiracy  to  commit,  overt  act,  9  184. 
"daytime"    defined,    9  7. 
deflmltloii  of 

burg:lary,   9  459. 
daytime,   9  7. 
degrees  of,  9  460. 
explosives,   with,   penalty,   9  464. 
first   degree,    9  460. 
jurisdiction  wJiere  property  brought  into 

county,  9  786. 
murder   in    committing.    9 189. 
night-time,  defined,   9  468. 
punishment   of,    9  461. 
second  degree,   9  460. 
with  explosives,  penalty,  9  464. 

BURIAL.     See  tit.  Cemetery. 

BURNING.      See    tits.    Arson;    Fraudulent 
Destruction   of  Insured  Property, 
or  injuring  rafts,  penalty,  9  608. 

BUTTER.      See    tits.    Adulteration;    Dairy 
Products. 

adulteration   of.     See   tit.   Adulteration. 

fraud  in  sale  of,  penalty,  99  881a,  888. 

oleomargarine,  sale  of.  as.    See  tit.  Oleo- 
margarine. 

process    or    renovated,    sale    of,    penalty, 

9  388a. 

renovated   butter,  sale   of,  without  label, 

a   misdemeanor,    9  883a. 

sale    of   manufactured,    without   showing 

character,    a    misdemeanor, 
9  383a. 
BUYING 

or  receiving  stolen  property,  9  496. 

CABLE 

purchase    of    by    junk-dealer    prohibited, 

penalty,    9  496a. 
CAGE 
use  of,  prohibited  by  fish  laws,  9  681. 

CALENDAR 

clerk  to  prepare,  9  1047. 

form   of,    91047. 

order  of  disposing  of,  issues  on,  9  1048. 

CALIFORNIA  LINNET 

a  predatory  bird,   9  637  H. 

CAMP  MEETING 

sale  of  liquors  at,  penalty,  9  804. 

CANAL 

malicious   injury   to,  penalty,   99  592,   607. 

CANDIDATE.     See  tit  Elections. 

anonymous    circulars    referring    to,    mis- 
demeanor when,   9  62a. 
bribing    of   member    of   nominating    con- 
vention, by,  penalty,  9  67. 
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CANDIDATE— (Continued). 
for  United  States  Semate  ^ 

advancing  money  for  election  of  legr- 

Islators,  penalty,  |  6S. 
must  not  grive  or   promise  pecuniary 
aid     to     legislative     candi- 
dates,  §  68. 
offeringr  to  procure  office  for  elector, 
a    misdemeanor,    §  65. 
soUcitlnflT  or  demandlne:   the  vote  for   or 

agrainst     any     measure,      a 
misdemeanor,    9  S6a. 
CANDT 
adulteration  of,  a  misdemeanor,  §  402a. 
keeping:    for    sale    adulterated,    a    misde- 
meanor,  8  402a. 
selling'      adulterated,       a      misdemeanor, 

I  402a. 

CANIDiB  FAMILY 

predatory  animals,    9  637 ^. 

CAPITAL 

sale,  etc.,  of  liquor  in  vicinity  of,  a  mis- 
demeanor,   9  172. 

CAPPER 

for  attorney,  is  a  vagrant,  9  647. 

CAPTAIN 

fraudulently    fitting    out    and    destroying: 

vessel,  penalty,   9  639. 

of  vessel,  importing  foreign  convicts  by, 

a  misdemeanor,  9  178. 

CAR 

tampering:     with     air-brake     of,     misde- 
meanor, 99  587a,  687a[2]. 
trespassing   on,   misdemeanor,    9  687b. 

CARCASS 

putting  in  streams,  highways,  etc.,  a  mis- 
demeanor,   9  374. 

CARGO 

destruction  of,  by  officer,  penalty,  9  639. 

CARICATURE 

offense  of  publishing,  and  where  triable, 

9  268. 
publishing  libelous,  penalty,*  9  258. 
punishment  for  publishing.   9  258. 
who  liable  for  publication  of,  9  258. 

CARRIER.    See  tits.  Carrier  of  Passengers; 
Railroad, 
animals,  carrying  in  cruel  manner,   pen- 
alty,   9  597a. 
bill  of  lading.     See  tit.  Bill  of  Lading, 
destroying:,    penalty,    9  855. 
false,  penalty,  9  541. 
fraudulent,  issuing  of,  penalty.  99  677. 
579. 
defacing    marks     on     wrecked     property, 

misdemeanor,  9  855. 
embezzlement  by,  penalty,  9  507. 
false     manifest,     invoice,     etc.,     penalty, 

9  641. 
fish,    regulations    governing    transporta- 
tion by,  penalty  for  violat- 
ing,   9  632a. 


received  for  transportation,  hypothe- 
cation of,  penalty,  9  581. 

sale  of,  by,  when  received  for  trans- 
portation, penalty,  99  581, 
688. 


CARRIER 

game — (Continued). 

shipment  of,  by,  to  be  labeled  when, 

9  627b. 
transportation      of,      by.      prohibited 
when,  99  626,  687a. 

larceny  of  tickets  of,  penalty,  99  493.  494. 

passenger,    refusing    to    receive,    penalty, 

9  865. 

pledge  of  property  received  for  transpor- 
tation,   penalty,    99  581-583. 

refusing  to  receive  passengers,  a  misde- 
meanor,  9  365. 

selling  property  received  for  transporta- 
tion,  penalty,   99  681,   588. 

selling  ticket,  etc.,  for  passage  or  to  one 

not    entitled,    a    misde- 
meanor,  9  433. 

CARRIER  OF  PASSENGERS 
brake*  and  fender* 

compliance  with  order  of  supervisors 
sufficient,   9  369a. 

failure  to  use,  a  misdemeanor  when, 
9  369a. 
refusal    to    receive    passengers,   a    misde- 
meanor. 9  365. 
tickets,    passes,     etc.,     forging,     altering, 

etc.,   punishment,    9  481. 

restoring  canceled,  with  Intent  to  de- 
fraud,   penalty,    9  482. 

CARRYING    CONCEALED   WEAPONS.      See 

tit.  Concealed  Weapons. 
CARS 

brakes  and  fenders  for,  compliance  with 

orders    of    supervisors    suf- 
ficient when,   9  369a. 
failure  to  use.  a  misdemeanor  when, 
9  849a. 
offenses  committed   on,  jurisdiction   over, 

9  783. 

CARTOON.     See  tit.  Caricature, 
publishing:  libelous,  penalty,  9  268. 

CASK 

refilling,  bearing  trade-mark,  with  in- 
tent to  defraud,  a  mlsdei 
meanor.    9  3-54  H. 

stamping  weight  falsely,  penalty,  )  654. 

CATALINA,  SANTA 

fishing    near,    limited    to    hook    and    line, 

9  684H. 

CATCH   OUT  OF   STATE 
no  defense  for  having  illegal  possession 

of  salmon,   9  <»34. 

CATS,  PREDATORY 

ring  tail.  9  687%. 
wild,  9  637%. 

CATTLE 
chanfflnff  or  defaelnff  brands,  ete. 

a  felony  when,  9  357. 
a   misdemeanor    when,    9  367%. 
false     registration     of,     a     misdemeanor, 

9  687a. 

CAUCUS.    See  tits.  Bribery  and  Corruption; 
Elections. 

CAUSE 

transfer     of,     on     parole     or    probation, 

9  1203. 

CAUSTIC    CHEMICALS.      See    tiU.    ABSault; 
Chemicals. 
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CBMETBRT 

arrestinsr    dead     body,     a    misdemeanor, 

§296. 
attachlnsr    dead     body,    a    misdemeanor, 

9  296. 
bird's  nest  or  esrers  In,  injuring,  a  mis- 
demeanor,   8  698. 
k««lce  Im 

disinterment    of,    unauthorised,    pen- 
alty, 6  290. 
mutilation    or    removal    of,    penalty, 

S  290. 
reai«T«l  of*  vmlawfal 

as  to,  and  penalty,  9  290* 
for  dissection,   9  291. 

lM«y»  dead 

who  charered  with  burial  of,  9  292. 
who  entitled  to  custody  of,  9  294. 

burial,  punishment  for  neerlectingr,  9  298. 
who  charged  with  duty  of,  9  292. 

dissection,  unlawful  removal  of  body  for, 

penalty,   9  291. 

funds    of    corporation,    officers    may    not 

borrow,   9  678. 

injurinsr    shrubbery,    fences,    etc..    In,    a 

misdemeanor,   9  296. 

interments    in.    in    city    limits,    penalty, 

9  297. 

killing  birds  in,  penalty,  9  698. 

monuments  In.   defacingr,   penalty,    9  296. 

removal   of  body  from,   unlawful,  a  fel- 
ony', 9  291. 

tomb  in,  .defacinsT,  penalty,  9  296. 

unlawful  interments  in,  penalty,   9  297. 

unlawful   removal   of   body   from,   as   to, 

and   punishment   for,    9  290. 
for  dissection,  penalty,  9  291. 

CBMBTKRT-CORPORATION    FUNDS 

officers  may' not  borrow,  9  673. 

CERTIFIOATB 

false,  by  public  officer,  penalty,  9  167. 

Are    department,    of   officers    of,    penalty, 

9  649. 
•grivins  rigrht  to  take  birds,   9  687e. 

issuing  or  circulatinsr  unauthorized,  pen- 
alty,  9  B48. 

making:  of.  when   complete,   8  124. 

of   exemption,   officer   of  fire   department 

issuins  false,  penalty,    9  ^49. 

of   magistrates,    on    depositions,    penalty, 

9  1394. 

of  officer,  to  false  jury-list,  penalty,  9  117. 

of  probable  cause.     See  tit.  Certificate  of 

Probable    Cause. 

CERTIFICATES    OF    PROBABLBS    CAUSB 

as  to,  srenerally,  991243,  1244. 

CHAIiLBlfGB,    See  tiU.  Grand  Jury;  Jury; 
Trial, 
objections   taken   by  only,    9  901. 
to  vniBd  Jury  and  Jwrors 

cause    of   challensre    to   panel,   as   to, 
irenerally.   9  896. 
effect  of  allowance  of,   9  900. 
Irregrularities       1  n       proceedings, 
making     out    of    jury-list, 
not  a,  9  896. 

decisions  upon,   9  899. 

effect  of  allowing  challenge  to  in- 
dividual juror,  as  to,  gen- 
erally, 9  900. 


CHALLRNGB 

to  graad  Jury  and  Jwrom — (Continued), 
effect  of  allowing  challenge  to  panel* 

9  899. 
how  made,  9  897. 
to  tedlvldwal  Juror 

as    to    cause    for,    generally,    99  894, 

896. 
decided   opinion   of   guilt,    9  899. 
effect  of  allowance  of,  9  899. 
preconceived       opinion,     *  disqualifies 
when,    9  896. 
to  |«ry 

as  to,  generally,  99  894,  896.  901. 
to  panel,  99  894,   896. 

CHAXLRNGES.     See  tits.  Challenge;  Duels, 
to  fight,  a  disturbance  of  the  peace,  9  416 

CHANGB  OF  VBlfUB.     See  tit.  Venue. 

CHAlfGIBTG  OR  DEFACIlfG  BRANDS  OR 
HARKS,  BTC.  See  tits.  Brands; 
Marks  and  Brands. 

CHARGS:.  See  tits.  Grand  Jury;  Instruc- 
tions. 

CHARGES  TO  JURY.     See  ti^s.  Grand  Jury; 
Instructions;  Jury, 
as  to  duty  of  court  in,  9  906. 

CHARTTABLB  INSTITUTlOlf 

committing   child    to,   by    court*    9 1888. 

CHATTBli 

"personal  property"  includes,  9  7. 

CHATTBli  HORTGAGB 

fraud  In  transferring  encumbered  per- 
sonalty, larceny,  when 
9  628. 

further    encumbrance    of,    larceny    when, 

9  688. 

removal,    further    encumbrance    or    sale, 

punishment,  9  688. 

removal  of  property  without  consent  is 

larceny,    9  688. 

transferring    or    disposing    of    property 
covered    by,    without    con- 
sent,  penalty,    9  687. 
CHBAT.    See  tits.  False  Personation;  False 
Pretenses;    Fraud. 

conspiracy  to,  penalty,  9  182. 

false  weight  and  measures,  99  622-666. 

indictment   or   information   for,   9  967. 

selling  land  twice,  penalty,  9  688. 
CHBCK 

drawing  om  baak  without  famdo  or  credit 
a  felony,  9  476a. 

"credit,"    meaning    of,    in    provision, 
9  476a. 

forging   of,   penalty,    9  470. 

Issuing  or  circulating  unauthorized,  pen- 
alty. 99  476,  648. 

making     or     uttering,     to     circulate     as 

money,  penalty,   9  648. 

CHBBSB.     See  tit.  Dairy  Products, 
fraud  in  sale  of,  penalty,   9  3  81a. 

CHEMICALS 

throwing    caustic,    an    assault,    penalty, 

9  244. 
CHEMIST 
at  coroner's  inquest,  9  1612. 

CHIEF  jrSTICB 

liable   to   Impeachment,   9  787. 
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CHILD.     See    tits.    Abandonment   of   Child; 
Infant 

abandonment  of,  penalty,  |  871a. 

abdoetloB  of 

apprenticingr,     for     certain     purposes 

prohibited.  |  272. 
for  purposes  of  prostitution,  5  267. 

adult    to    provide    for    indigent    parent, 

9  270c. 

carnal  abuse  of.  See  tits.  Incest;  Pros- 
titution;  Rape;   Seduction. 

committed    to    charitable    institution    by 

judere    when,    9 1888. 

failure  to  provide  with  necessaries,  pen- 
alty,  8  270. 

false   pretenses   as    to    birth   of,   penalty, 

9  166. 

false  representation  regrardingr.  to  man- 
ager of  orphan  asylum, 
misdemeanor,    9  271a. 

fines  apportioned,   9  27Sc. 

fraudulent  pretenses  relating  to  birth  of, 

penalty,  9  166. 

hfarlBS  of 

for  certain  purposes,  a  misdemeanor, 

9  278. 
for  public  exhibition,  penalty,  9  278. 

immoral  practices  in  presence  of,  pen- 
alty. 9  278sr. 

Incapable  of  commlttingr  crime  when,  9  26. 

necessities  for,  omlttingr  to  provide,  pen- 
alty,  9  270. 

not   to   be  confined,   9  278b. 

not  to  deliver  messagres.   etc.,  at  certain 

places.   9  278e. 

permitting  use  of,  for  heffglng,  a  misde- 
meanor, 9  278. 

recelvins;  for  certain  purposes,  a  misde- 
meanor, 9  273. 

selling;     for    certain     purposes,     penalty, 

9  272. 

substituting    one    for    another,    penalty, 

9167. 

unjustifiable  punishment,  causing  to  suf- 
fer, penalty,  9  27Sa. 

CHILD-STBAIillfO 

as  to,  generally,  99  878,  784. 
jurisdiction  of  offense  of,  9  784. 
punishment  for,   9  278. 

CHILDREIV 

as  witnesses.     See  tit.  Witnesses. 

criminal  liability,   9  26. 

Immoral  practices  in  presence  of,  pen- 
alty, 9  278g. 

sending     to     immoral     places,     penalty, 

9  278  f. 

under    age    of    fourteen    not    liable    for 

crime,    9  26. 

CHINBSB 

bringing  into  state,  penalty,  9  174. 

corporations     not     to     employ,     penalty, 

99  178.   179. 

employment  of.  a  misdemeanor,  9  179. 

house  of  ill-fame  of,  acts  relating  to,  con- 
tinued in  force,  9  28. 

second  conviction  of  corporation  for  em- 
ployment of,  penalty.  9  179. 

separate     offense     for     each     Individual 

landed,  9  176. 


CHINESE— (Continued). 

shrimp  nels,  use  of  misdemeanor,  9  6281. 
women,  bringing  or  landed,  for  purposes 

of  selling,  penalty,   |  266c. 

CHINESE  SHRUIIP  NETS 

prohibited,   9  686. 

use  of  a  misdemeanor,  9  62SL 

CHIiOROFORH.     See  tit.  Drugs. 

CIRCULATING  FALSE  RUMORS 

regarding    financial    condition    of  bank, 

penalty,    9  668b. 

CITIZENSHIP 

restoring,     to     prisoner,     oa     discbarge, 

9  1679. 

CITY 

acts  consolidating,  with  county,  contin- 
ued in  force,  9  88. 

"county"    includes,    9  7. 

interring    dead    bodies    within    limits   of. 

See  tits.  Burial;  Oemetery. 

CITY  LIlillTS 

burial   of  dead   bodies   withts.     See   tits. 

Burial;    Cemeteer. 

CIVIL  DEATH 

as  to,  generally,  99  674,  676. 

conveyance  of  property  by  puwsus  who 

are  under,  9  ^^ 
of   convict,    99  678-676. 
removal  of  disability  by  discharge,  9  1679. 
witness;  person  who  Is  undask  wtAy  be  a, 

9  676. 

CITIL  RBMBDIB8 

preserved,   9  9. 

CLAIM 

fraudulently  presenting,  to  fPVMo  officer 

for  allowance  9r  yaymont, 
penalty,  9  72. 
CLAMS 

pismo.    See  tit  Pismo  CUuMk 

CLERK 

appeal,   duties  on,   99  1246,  ISffa. 

calendar,  to  prepare,   9  104T. 

disclosing  facts  of  indlctmentv  etc.,  a  mis- 
demeanor. 9  168. 

duty  of,  in  respect  to  moaey,  etc,  taken 

from  prisonem,  f  1418. 
on  appeal.     See  tit.  Appeal. 

as  to,  generally,  99  1246,  1247a. 
to    deliver    copies    of    reporter's 
transcript  of  aotea   to   the 
parties  on  appeal*  9  1247a. 

embeulement  by,   9  608. 

failure  to  pay  over  fines  aad  forfeitures, 

a  misdemeanor,  f  427. 

guilty  of  embeulement  whea«   9  608. 

of  state  prison,  duty  of,  9  1680. 

to  prepare  calendar,   9 104T. 

to  regard  what,  with  judgnemt,  9  1207. 

CLOSE  SEASON.    See  tit.  QaMUb  9mA  Fish. 

COAL 

full  weight,  failure  to  give,  posalty,  9  666. 
sale  or  offer  for  sale  under  a  false  name, 

a  misdemeanor,  f  666. 
COAL-TAR 
discharging    of,    into    navlgaMe    waters, 

penalty,    9  874 H. 
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COAST  SURVBT 

maliclouB  Injuring  of  slflrnals.  monu- 
ments, etc,  of,  a  misde- 
meanor, i  615. 

COCAINES    See  tits.  Druffs;  Narcotics. 

COCK-FIGHTING 

as   to  offense   of,   ( 697c. 

arrest   for,    without   warrant,    I  697d. 

•   * 

CODB 

acts   made    punishable    by    different   pro- 
visions of,  (  654. 
cited   how,   i  24. 

civil   remedies   preserved   by,    f  9. 
eoBatrwctloB 

of  particular  words  in,  f  7. 

to   be  liberal,   9  4. 
continuation  of  existing:   laws,   f  6. 
designated   how,   f  24. 
divisions  of,   9  1* 
effect  of,  on  past  offense,  9  6. 
extra-territorial  force  of,  none,  9  27. 
offense  not  punished,  ejxcept  as  prescribed 

in,  9  6. 
retroactive,  not,  9  S. 
"section"  used  in,  refers  to  what,  9  7. 
sections      declariner     crimes     punishable, 

duty  of  court,  9  IS. 
statutes  continued  in  force,  enumeration 

of,   9  2S. 
title  of.  9  1. 
took  effect  when,  9  2. 
words  in«   construction  of,    9  7. 

CO-DEFENDANT 

as  witness,  9  1099. 

must  unite  In  challenge  to  Jury,  9  1066. 

CODICIli 

"will"  includes.   9  7. 

COBRCION,    THRBAT8,    ESTC*    AS    A    DB- 
FBN8B 

of  persons  seeklns:  employment,  a  misde- 
meanor,   9  679. 

C^OHABITATION 

placing  femal«  in  custody  for  purpose  of, 

penalty,  9  266d. 
COIN.     See  tit.   Counterfeiting, 
counterfeiting    of,    penalty,    9  477. 
possessing  •>*  receiving  counterfeit,  pen- 
'  alty,   9  479. 
COLLISION 

automobile  driver  in,   duty  of,   9  867d. 
death  from  negligent,  penalty,  9  869. 

COlAAW^WnL    Bee  tit.  Libel, 

COLLUSION 

attorney,  by,  penalty,  9  160. 
superintendent     of     state     printing,     by, 

9100. 

COMMISSION.     See  tit.  Deposition. 
appUeatloit  for 

affidavit  must  state  what,  9  1352. 

notice   of,    9  1358. 

to  be  made  on  affidavit,  9  1862. 

to  whom,  9  1358. 
who  may  make,  9  1358. 
copies    t«    be    furnished    on    payment    of 

fees,  9 1361. 
defendant  may  apply  for  order  of,  when, 

9  1860. 
deflnltlea    of,    9  1351. 


COMMISSION— (Continued). 

deposition  taken  on  reading  In  evidence. 

objections,    9  1862. 
directions  as  to  return  of,  9  1866. 
duty  of   commissioner,   9  1867. 
examination   of  witness  on,   9  1849. 
how   executed,   9  1357. 
kovr  returned 

when  delivered  to  agent,  9  1868. 
when  the  agent  to  whom  to   be  de- 
livered is  dead,  etc.,  9  1369. 
how,  when,  and  where  to  be  filed,  9  I860.. 
teterrosatortcM 

on  cross-interrogatories,  as  to,  9  1355. 
presentment  and  allowance  of,  9  1365. 
order  for 

as  to,  generally,  9  1864. 
when   to  issue,   9  1864. 
stay    of    proceedings    pending   return    of, 

9  1354. 
to  be  open  to  inspection,  9  1861. 
to  take  deposition,  definition  of,  9  1361. 
witness    out    of    state,    examination    on, 

when,   9  1849. 

COMMISSION  MERCHANT,    See  tit  Factor, 
duties   of,    9  536a. 

statement  of  sales,  penalty  for  failure  to 

make,  9  686a. 

COMMITMENT 

defendant   under   bail,    on    appearing    for 

trial.    9  1129. 

form  of,   99  868,  872,  877. 

fugitive  from  Justice,  of,  9  1661. 

how  made,  and  to  whom  delivered.  9  876. 

information  to  be  filed  within  what  time 

after,   9  809. 

may  be  to  peace-officer,  when  skeriff  not 

present,  9  868. 

of  iMMiBe  persoit 

exonerates  bail,  9  1871. 
to  insane  asylum,   9  1870. 

order  for  bail  on,  9  875. 

where  offense  not  bailable,  f  878. 

postponement  of  examination,  on,  9  862. 

to  whom   delivered,   9  876. 

when   and   how   made,    9  872 

when  defendant  on  bail  appeafs  for  trial, 

9  1129. 

witness  refusing  to  give  security  for  ap- 
pearance, 9  881. 

COMMITTED 

defendant    may    be,    on    appearance    for 

trial,  when  on  bail,   9  1129. 

COMMITTEE 

infiuencing    members    of    legislature    not 

to  attend  meetiag.  penalty, 
9  86. 

COMMON  BARRATRY 

how  punished,   S  158. 
what  constitutes,   9  158. 

COMMON  CARRIER.     See  tit.  Carrier, 
gelling    ticket,    etc.,    for    passage    on    to 

one    not   entitled,    a   misde- 
meanor, 9  483. 

COMMON   COUNCIL.     See   tit    Bribery   and 

Corruption, 
bribery  of,  penalty,   9  165. 
bribing  members  of,  penalty,  9  Ifii. 
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COMMON  I.A'W 

diBtlncttob  between  principal  and  acces- 
sory. See  tit.  Principal  and 
Accessory. 

rule  of  strict  construction,  not  applicable, 

under  code,  f  4. 

COMMON-LA'W  RUIiBS 

of     construction,     in     favor     of     person 

charflred,      repudiated*      b  y 
code,  8  4. 


COMMVltlCATIOBr 

unauthorised,     with     convict,     a 

meaner,   9  171. 


mlsde- 


COMMVTATION.     See  tit  Reprieves,  Com- 
mutations and  Pardons, 
book.     See  tit  Commutation  Book, 
by  governor,  in  greneral,   (9  1417,  1419. 
prisoner  may  earn,  9  1688. 

COMMUTATION  BOOK 

sellinflT   for   passagre    on    common    carrier 

to  one  not  entitled,  a  mis- 
demeanor, 9  488. 

COMPIiAINT.     See  tits.  Accusation;  Infor* 
matlon. 

action  in  Justices'  and  police  courts  to  be 

commenced  by,  9  1426. 

before  magistrate,  of  threatened  oftenses, 

9  701. 

cruelty  to  animals,  charffingr,  issuance  of 

warrant,    9  690. 

definition  of,  9  806. 

depositions   of   prosecutor  and   witnesses 

on,   disposition,   of,   9  811. 

examination  of  prosecutor  and  witnesses 

on,  9  811. 

for  search-warrant.     See  tit.  Search-war- 
rant. 

justices'  or  police  courts,  in,  9  1426. 

to  be  filed  when,  limitation  of  action, 
9  1426a. 

proceedings  on  filing  of,  before  a  magis- 
trate,  9  811. 

COMPOUNDING  <»IMB 

as   to,   srenerally,   8 158. 

misdemeanors,  of.     See  tit.  Compoundine: 

Misdemeanors, 
penalty  for,   9 168. 

COMPROMI8B 

actions     may     be     compromised,     when, 

9  1377. 
by  permission  of  court,   9  1378. 
court's    permission    for,    order,    what    to 

state,  9  1378. 
of  crime.  See  tit.  Crimes, 
order  for,  what  to   state,   9  1378. 

thereon  a  bar  to  another  prosecution. 

9  1878. 
public   offense   can   not   be   compromised. 

exceptions,  9  1879. 

COMPULSION 

of   persons   seeking  employment,   a  mis- 
demeanor. 9  879.  "^ 

CONCEALED   WEAPONS.      See    tit.    Deadly 
Weapons, 
carryingr,  9  467. 

CONCEALMENT 

of  persons  charged   with   crime,   penalty, 

9  82. 


CONCEALMENT— (Continued). 

of   property   by    defendant,    fraudulently, 

penalty,  9  166. 

of  property  of  debtor,  fraudulently,  pen- 
alty,  9  164. 

within  state,  not  absent  from  state.     See 

tit.   Absence. 

CONCUBINAGE 

enticing:  or  taking:  away  women  for,  pea* 

alty,    9  784. 

CONCUBRENT  JURISDICTION 
GOBvictloa  or  acquittal 

in  another  state  bars  action,  8  798. 

CONDITIONAL     EXAMINATION.       Bee     tit. 
Witnesses. 

CONDUCTOR 

intoxicated   while   in   chargre   of   train,   a 

felony,   9  891. 
violation    of    duty    by,    a    misdemeanor, 

9  893. 

CONVIDBNTIAL     COMMUNICATION.       See 

tit.  Libel. 

CONFLICT  OF  LAWS 

offense  committed  out  of  state,  99  27,  666, 

778. 

CONSANGUINITY 

of  juror,    disqualifies,    8 1074. 

CONSCIENCE 

and   religion,   crimes   arainst*    99  299-806, 

810%. 

CONSENT 

agre   of,   in   cases   of  rape,    9  261. 

CONSIGNEE 

duties    of,    9  686a. 

false  statement  by,  penalty,   9  636. 
statement  of  sales  by,  penalty  for  fail- 
ure to  make,  9  636a. 

CONSPIRACY 

as  to;  grenerally,  9  182. 
arrest,   to,  penalty,   9 182^ 
cheat,  to,  penalty.  9  182. 
declaration    of   co-conspirator   or  accom- 
plice.     See    tit    Corrobora- 
tion, 
definition  of,  9  182. 
defraud,  to,  penalty,  9  182. 
disgruise,  wearing:  of,   forbidden,   9  186. 
enumeration   of  acts  constituting:,   99  182, 

188. 
evidence  admissible  to  prove,  as  to,  g:en- 

erally.    9  1104. 
acts   and   declarations,    9 1104. 
on  trial  for,  9  1104. 
to   prove.    9 1104. 
indict,  to,   penalty,    9  182. 

iMillctmeitt  or  Informatloa  tor 

allegations   in,   9  1104. 

alleging:  overt  act,  9  1104. 
jurisdiction    on    Indictment   of   aooessory» 

9  791. 
overt  aet 

allegrinff,    in    indictment,    9 1104. 

necessary  when,  9  1104. 
penalty  for.  9  184. 

teleg:raph  or  telephone  messenger,  re- 
specting:, 9  474. 
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CONSPIRACY— (Continued). 

to  cheat  or  defraud,  indictment  or  infor- 
mation for»  all  allegations 
in,   S967. 

to  commit  act  injurious  to  public  health 

or  morals,  penalty,  f  182. 

what     conspiracies     are     not     punishable 

criminally,   f  183. 

CONSTABIjB 

nefflecting  to  pay  over  fines,  f  427. 

peace-ofHcer   is   a.    S  817. 

purchasing  Judgment  by,  prohibited,  9  97. 

refusal     to     receive     or     arrest     person 

charged  with  crime,  pen- 
alty, 9  142. 

suffering     escape     of     prisoner,     penalty, 

(108. 

warrant  of  arrest  directed  to,  9  818. 

CONSTRUCTION 

all  provisions  of  code  to  be  construed  ac- 
cording to  fair  meaning  of 
terms,   9  4. 
as  continuation  of  existing  law,  9  6- 
effect  of  code  on  past  offenses,  9  6* 
liberal  construction  to  be  given  to  Penal 

Code,  9  4. 
general  rule  for,   9  4. 

of  vrord* 

used   in   indictment.     See   tit.   Indict- 
ment, 
as  to  general  rule  for,  9  967. 
«    used    in    statute,   as   to   general    rule 
for,   9  968. 
phrases,  in  general,   9  7. 
technical  words,  as  to  general  rule  for,  9  7. 


as   to   general  rule   for,   9  7. 

a  phrase  must  be  construed  accord- 
ing to  text  and  usage  of 
approved   language,    9  7. 

giving  Joint  authority  to  three  or 
more  public  officers,  con- 
strued  how,    9  7. 

particular  words  and  phrases,   9  7. 

used  in  indictment  or  information, 
how   construed,   99  967,   968. 

CONTAGIOUS   DISEASES 

exposing  animals   infected  with,  penalty, 

9  402. 

exposing  persons  infected  with,  a  mis- 
demeanor, 9  894. 

public  laundry  receiving  linen,  etc.,  from 

h  o  s  p  i  t  als,    misdemeanor,* 
9  402e[2]. 

CONTEMPT  OF  COURT.  See  tit  Criminal 
Contempts. 

affidavit  as  to  punishment  to  be  imposed 

on  prisoner,   9  166. 

breach  of  peace,  as  a,  9  166. 

code  preserves  power  to  punish  for,  9  11* 

courts  of  Justice  to  punish  for,   9  11. 

criminal,  enumeration  of  causes  consti- 
tuting,  9  166. 

grand  Jury  acting  after  challenge  allowed 

is  a,  9  900. 

how   punished,    9  667. 

mitigation  of  punishment  for,  9  668. 

process,  disobedience  to,  is  a,   9  166. 

publication   of   Inaccurate   proceedings   of 

court  is  a,   9  166. 

P.O.— Ill 


CONTEMPT   OF    COURT— (Continued). 
VUlshmeBt  for 

as  to,  generally,   9  657. 

mitigation  of  sentence,  9  668. 
referee    before,    9  166. 
refusal  to  testify  before  grand  Jury  is  a, 

9 1381. 
resisting  execution  of  process  is  a,  9  723. 
riot  is  a,   r727. 

subpoenas,  disobeying,  is  a,   9  1881. 
testimony  as  to  punishment  to  be  imposed 

on    prisoner   for   a,    9  166. 
witness,   by,   penalty,    9  166. 

CONTINUANCE.     See   tit.   Adjournment, 
and   discharge   from   custody,    9 1383. 
ball  on.     See  tit   Bail, 
ordered  into  custody  on.     See  tits.  Ball; 

Commitment 
ordered,   when  and  how,   9  1052. 

CONTRABAND  ARTICLES 

not    to    be    brought    on    prison-grounds, 

9 180[a]. 

CONTRACT 

officer    illegally    interested    In,    penalty, 

9  71. 
superintendent   of  state   printing   not   to 

be  connected  with  certain, 

99  99,   100. 

CONTROLLER 

embezzlement  and  falsification  of  records 

by,  penalty,  9  424. 
impeachment,  liability  to,  9  787. 
neglect  of  certain  duties,  a  felony,  9  441. 

CONVENTION.    See  tit  Election. 

CONVERSATION 

of  Juror  with  third  party,  ground  for  new 

trial.     See  tit  New  TriaL 

CONVERSION 

receiving  property  under  false  character 

is   a,    9  630. 

CONVEYANCE 

civilly  dead,  by  a  prisoner,  who  is,  9  676. 
forging  of,   penalty,    9  470. 
fraudulent,   penalty,   99  164,   631. 
married  person,  by,  under  false  represen- 
tations,   penalty,    9  684. 
twice  selling  property,  penalty,   9  533. 

CONVICT 

civil  death  of,  9  673. 

civil  rights  of,  suspended,   9  678. 

commutation  of  sentence  may  be  earned 

by,   9  1688. 

conveyance  of  property  by,  9  676. 

credits   for   good   behavior,    9 1688. 

fine   may   be  added  to   Imprisonment  of, 

9  672. 

foreign,     importing,    a    distinct    offense, 

99173,    175. 

forfeiture  of  property  by,  when,   9  677. 

forfeitures  by,   9  677. 

hair  of,  cutting,  9  1616. 

importing  foreign,  a  misdemeanor,  9  173. 

imprisoned  for  life,  when,   9  671. 

Imprisonment,  term  of,  as  to,  when  com- 
mences, 99  670,  675. 

in  state  prison,  unauthorized  communica- 
tion with,  a  mlsdemeunor, 
9171. 
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CONVICT — (Continued). 

life,  assault  with  deadly  weapon  by»  pen- 
alty,  fi  246. 
may    be    compelled    to    work    on    roads, 

S  278h. 
peraoB  of 

punishment  for  injury  to,   f  676. 
to  be  protected,  §  676. 
unauthorized  communication  with,  a  mis- 
demeanor,   fi  171. 

when  enceinte,  fi  1225. 
when    insane,    (fi  1221,    1224. 
witness,  as  a.     See  tit.  Prisoner, 
as   to,   grenerally,    fi  676. 

CON  VICT- hade:   goods.     See   tit.   Prison- 
ers, 
limiting  sale  of,  fi  679a. 
sale  of,  misdemeanor  when,  fi  679a. 

CONVICTION 

after  what  proceedinsra,  only,   fi  689. 
felony,  of  s^round  of  challenge  to  juror, 

fi  1072. 
fine,    imposed    where    no    fine    prescribed, 

8  672. 

foreigrn,    as    to,    grenerally,    fi  656. 

a  sufficient  defense,  fi  656. 

for  former  offense,   fi  668. 
forfeiture    of    property    not    worked    by. 

fi677. 
former.     See  tit.   Former  Jeopardy, 
hlsrher  offense,  of,  effect,  fi  1023. 
how   obtained,   fi  689. 
impeachment,  on,   fi  746. 
Judgment.     See  tit.  Jurisdiction. 

of,   can   not   be   entered    on    informal 
verdict,    fi  1162. 
Jury  to  find  on  chargre  of  previous,  fi  1158. 
lesser     offense,     or     attempt,     of,     effect, 

fi  1159. 

BO  pemoB  to  be  coBvieted 

except  after  what  proceedings,   fi  689. 
punished,  except  on  legal,  fi  681. 
on    uncorroborated    testimony    of   accom- 
plice, film, 
one   offense   only   charged   in   indictment, 

fi  964. 
only  after  what  proceedings,  fi  689. 

prior 

form  of  allegation  of,  fi  969. 

not   more    than    two    to    be    charged. 

9  969. 

proceedings   on   general   verdict   of,   fi  769. 

proof   of   autrefois,  in   mitigation,    fi  1204. 

public  officers,  of,   fi  668. 

reasonable    doubt    as    to    degree,    carries 

only  lowest,  fi  1097. 

second  offense,  of,  how  punished,  fi  666. 

statement  of,  to  be  transmitted  to  gov- 
ernor,   fi  1204. 

tfv'o  or  more  crimes,  of,  term  of  impris- 
onment commences  when, 
fi  669. 

verdict  on  plea  of  former,   fi  1151. 

CONVICTION   OF   LESSER   OFFENSE.      See 

tits.   Jury;  Verdict, 
as   to,   generally,   fi  1159. 
indictment,  valid  for  les.9er  offense.     See 

tit.  Instruction. 


CONVICTION  OF  PRIOR  OFFENSE 

as  to,  generally,   fi  666. 
effect  of,  fi  666. 

fine  may  be  added  to  imprisonment,  fi  672. 
foreign    conviction    for,    effect,    fi  668. 
Imprisonment   for   life    on.      See    tit.    Im- 
prisonment  for   Life, 
provisions  as  to,  fi  666. 

•ecoBd  tenB  of  IntprtooBBieBt 

as  to,  generally,  fi  669. 
when  to  commence,  fi  669. 
when   term   of   imprisonment    commences, 

as  to,  generally,  fifi  669,  670. 

CONVICTION    OR    ACQUITTAL 

in    another    county,    bars    action     when, 

fi794. 
in  another  state,  bars  action  when,  fi  793. 

COONS 

predatory    animals,    fi  637%. 

COOPER'S   HAMTK 

a  predatory  bird,  fi  637%. 

COPPER 

purchase    of    by    Junk-dealer    prohibited. 

penalty,  fi  496a. 

COPYRIGHT 
operB  VBpabltshed  or  BBeopyrishted 

performing  of,  without  consent,  pen- 
alty,  fi  367a. 
sale    of,     without    consent,    penalty* 
fiS67a. 
CORONER 
act  concerning,  as  to,   generally,   fifi  1510, 

1511b,  1515,  1617. 
adjourning,  inquest,  fi  1511b. 
cause  of  death,  to  summon  Jury  to  inquire 

into,    fi  1610. 
chemist  to  make  analysis,  fi  1613. 
custody  of  body,  when  entitled  to,   fi  294. 
district  attorney  to  be  present  at  inquest 

by,    fi  1520. 
dBties  of 

generally,   fifi  1610,   1511a,   1511b,  1512, 

1513,    1514a.  1517. 
when  informed  of  death,   fi  1510. 
exhuming    of    body    for    purposes    of    in- 
quest, fi  1510. 

iBQBeflt 

as  to,  generally,  fi  1611a. 
adjournment  of,  fi  1611b. 
but  one  to  be  held,  fi  1511a. 
district    attorney    to    be    present    at, 

fi  1520. 
exhuming  body  for,   fi  1510. 
hearing  and  deliberation  on,   fi  1511b. 
second  inquisition  of,  where  mistake 

in    identification    of    body, 

fi 1511b. 
testimony  before,  reduced  to  writing 

and  filed  where,  fi  1515. 
view  of  body  on,   fi  1511. 
witnesses    before.      See    "witnesses," 

this    title. 
Juror 

challenge  to,  not  allowed,  fi  1510. 

exemption  from  duty  as,  fi  1510. 

oath  of,   5  1511. 

qualification  of,  fi  1611.  * 

to  be  sworn,   fi  1611. 

Who  not  competent  to  serve  as,  fi  1510. 
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CORONER — (Continued). 
Jury 

challengre    to    jurors    not    allowable, 

9  1510. 
duty,   who  exempt  from,   §  1510. 
number  of,  9  1510. 
oath   of,   9  1611. 

to  be  summoned  In  what  cases,  9  1510. 
to  be  sworn,   9  1611. 
to  view  body  before  proceediner  wlUi 

inquest,   9  1511b. 

Terdlct  of 

to  be  In  writing-,  9  1514. 
what  to  contain,  9  1514. 
who  may  not  act  on,   9  1510. 

may  issue  subpoena  for  witnesses,  9  1512. 

oath  of  Jurors,  9  1611. 

one  inquest  for  several  deaths,   9  1511b. 

opinion   of  chemist,    9  1512. 

physician,     attendance     of,     at     inquestr 

9  1512. 

post-mortem   examination,    as   to,   gener- 

ally,    9  1512. 

proceedinflTS  after  view  of  body,  9  1611b. 

recoffnisance  of  witness,   9  1514a. 

refusing     to     arrest     or     remove     party 

charged    with    crime,    pen- 
alty,   8  142. 

second   Inquest   held    when,    9  1511b. 

service  of  warrant  of,   9  1510. 

subpoenas  by,   9  1512. 

teatlmoBy  before  Inquest  of 

to   be  in  writing,   9  1511. 

vrhere  to  be  filed 

as  to,  generally,  9  1515. 
exception    where    person   charged 
is    arrested    before    the    In- 
quisition,  9  1516. 
to   Issue   warrant   when,    9  1517. 
to  summon  Jury  to  inquire  into  cause  of 

death,   9  1510. 
verdict  of  Jnry^ 

to   be  in   writing,   9  1515. 
what  to  contain,   9  1514. 
view   of   body   by   Jury,   and    proceedings 

thereafter,    9  1511b. 


coroner  to  issue,  when,   9  1517. 
form    of,    9  1518. 
how  served,   9  1519. 
to  issue  when,   9  1517. 

wltBeee 

as  to  summoning  of,  generally,  9  1512. 

binding   over,   when,    9  1514a. 

compelling  to  attend,  9  1513. 

punishment  for  disobedience  of  sub- 
*  poena,   9  1513. 

recognizance  for,   9  1514a. 
»  subpoena  for,  may  be  issued  by  cor- 

oner,    9 1514a. 

summoning   and    examining,    9  1512. 

testimony  of,  to  be  written  and  filed 
where,   99  1515,  1516. 

to  be  bound  over  when,   9' 1514a. 

who    to   be   examined  as,   9  1512. 

CORPORATION 

accounts,   fraud   in   keeping,   9  668. 
accusation    of,    time    for   appearance    on, 

9  1S90. 


CORPORATION— (Continued). 
'    appearance  and  plea  on  accusation,  fail- 
ure    to    make,    proceedings 
on,  9  1396. 
banking.     See  tit.  Banking, 
bribing   trustees,   penalty,   9  166. 
certificate   of  magistrate   on   examination 

of   charge   against,    9  1394. 
Cbineee 

corporation  not  to  employ,  9  17.     '     ' 
1  employment  of,  by  corporation,  a  mis- 

demeanor,    9  179. 
cruelty  to  animals  and  children.     See  tit. 

Cruelty     to     Animals     and 
Children. 
director 

absent,   when   presumed   to  assent   to 

proceedings,  9  570. 
at    meeting    presumed    to    assent    to 

proceedings,    9  669. 
definition    of,    9  672. 
misconduct  of,   penalty,   9  660. 
presumed   to   have  knowledge   of  af- 
fairs  of   corporation,    9  668. 

ezamlaatloB  of  cbaryes  asalmat 

as   to.   generally,   9  1393. 
certificate  of  magistrate,  and  ita  re- 
turn,  9  1394. 
failure 

to  keep  books  required  by  statute,  a 

felony,  9  563. 
to   post  notices   required    by   statute, 
a  felony,  9  664. 
false  report 

by    officers    or    agents    of,    a    felony, 

9  664. 
of  condition   of  corporation,   penalty. 
9  664. 
fine  of,  and  collection  thereof,  9  1397. 
foreign,   9  571. 

fraud 

in   increasing   capital  stock,   9  668. 
in  keeping  accounts  of,  9  568. 
in  management  of,    9  667. 
in  organization  of,  9  658. 
fraudulent  subscription  to  stock  of,  pen- 
alty,  9  567. 
grand  Jury  to  investigate,  when,  9  1896. 
influencing  its  employees  in  voting*,  pen- 
alty,  9  59. 
information  against,  district  attorney   to 

file,  when,  9  1396. 
inspection   of  books   of,   refusal  of,   pen- 
alty.  9  665. 
Justice's  court,  summons  for,  from,  9  1427. 
labor  organization,  coercing  persons  not 

to     Join,     a     misdemeanor, 
9  679. 
legal  duty,  failure  of  ofllcers  to  obey,  a 

felony.   9  564. 
misdemeanors,     what    acts     of     directors 

constitute,    9  569. 
notice  required  by  law,  failure  of  officer 

to  post,  a  felony,   9  564. 
offeuac  by 

failure  to  appear  on  accusation,  pro- 
ceedings   on,    9  1427. 
aummons  to  toaue  airaliiat 
as    to,    generally.    9  1427 
service    of    and    proceedings    on, 
9  1427. 
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CORPORATIOW— (Continued). 

officers    publlBhins   false    reports,   etc.,   a 

felony,    (  664. 
"person"   Includes,    f  7. 

proceedlnura  ajralaMt 

appearance  and  plea,  S  1396. 

by  whom  summons  issued,  and  when 

returnable,   (  1390. 
certificate   of   maeristrate   and   return 

of    depositions,    ( 1394. 
examination   of   charg^e,    f  1393. 

flue  oa  eosTlctloB 

as  to,  generally,  §  1397. 
how   collected,    fi  1397. 
form  of,   §  1391. 

srrand     Jury     to     Investisrate,     when, 
I  1 1396.  • 

when  and  how  served,  9  1392. 
prospectus,  unauthorized  use  of,  penalty, 

9  669. 
railway.     See  tit.  Railroad, 
reports     of     condition,     false,     a     felony, 

9  664. 
savinflTS     bank,     overdrawingr     account 

by   officer,   a   misdemeanor, 
9  661. 
seals  of,  forsrery  of,  penalty,  9  472. 
service  of  summons  on.  9  1392. 

MummoBa  to,  oa  aecnsattoB 

as  to,  srenerally,  99  1390-1393,  1427. 
form  of,   9  1391. 
service   of,   time   of,   9 1892. 
upon  Information,  9  1890. 
waters,  befouling*  penalty,  9  874^. 

CORPSE.    See  tit.  Cemetery. 

CORROBORATION.      See    tits.    Accomplice- 
Witness, 
accomplice,    of,    9  1111. 
sufficiency  of,  9  1111. 

CORRVPTINO,  ETC.,  VOTERS 

a  felony,  9  68. 

CORRUPTION.     See   tit   Bribery  and   Cor- 
ruptlon. 

CORRlJPTIiT 

definition  of,  9  7. 

COSTS 

escapes,  of  trial  for,  9  111* 
la  trial   and  commltmeat  4»i  taearrlirlble 

mlBor ' 

action   to   recover,   9  1888. 

paid  by  county,   9  1888. 
justice's  court,  in,  9  1448. 
order  for  prosecutor  to  pay,   9  1447. 
when  prosecutor  to  pay,  9  1447. 

COUGARS 

predatory  animals,   9  637%. 

COUNSEL.     See  tit.  Attorney. 

defeadaBt  mvst  be  Informed  of  rlKkt  to 

by    examlniner   magristrate,    9  868. 
on   arraigrnment.    9  987. 
number  of,  to  be  heard  on  appeal,  9  1264. 

time  to  sead  for 

as  to,   grenerally,   9  869. 

COUNTERFEITING 

acts  amounting:   to.   §9  470,   477. 
bills  and  notes,  passing  or  receiving:,  pen- 
alty,   9  475. 


COUNTERFEITING — (Continued). 
coin,  bnllloa,  etc. 

penalty,    9  477. 

possession  of,  penalty,   9  479. 
definition    of,    9  470. 

dlea  or  plates 

making:  or  passing:,  penalty,  9  480. 
to  be  destroyed,  9  480. 

evidence  of,  9  1107. 

ttatitious  bills,  notes,  etc.,  making,  pass- 

inff,  etc.,  penalty,  9  476. 

in  greneral.  9  470. 

instrument  subject  of,  9  470. 

labor   union   trade-mark,   a  misdemeanor, 

9  349b. 

making   counterfeit   dies   or  plates,   pen- 
alty,  9  480. 

makingr    or    passing:    counterfeit    dies    or 

plates,  9  480. 
penalty  for,   9  480. 

of  trade-marks,  penalty  for,   9  360. 

paper  money,  issuing:  or  circulating,  pen- 
alty,  9  648. 

vassias  covnterfeit 

coin,  etc.,   penalty,   9  470. 
dies  or  plates,  penalty,  9  480. 
possessing:  or   receiving  counterfeit  coin, 

bullion,  etc.,  penalty,   9  479. 
punishment  for,   99  479,  480,  481. 
quicksilver  stamps,  a  felony,  9  866. 
railroad    or    steamship    tickets,    penalty, 

9  483. 
railroad  ticket,  check,  etc.,  restoring:,  pen- 
alty,   9  482. 
receiving   counterfeit   coin,   etc.,   penalty, 

9  479. 
restoring:  canceled  railroad  or  steamship 

tickets,   penalty,    9  482. 
seals,    of,    public    or    corporate,    penalty, 

9  472. 
trade-mark,   of,  penalty,   99  360,   361. 
uttering:    counterfeit    coin,    etc.,    penalty, 

9  479. 
uttering      counterfeit     matter,      penalty, 

9  470. 

COUNTY 

acts    consolidating:    cities    and    effect    of 

code   on,   9  23. 
includes  "city  and  county,"   9  7. 

Jvrlsdlctfoa  of 

offense  committed  at  boundaries  be- 
tween two  counties,  9  782. 
where   offense   partly   in    one   county 
and  partly  in  another,  9  781. 
offense  committed  on  boundary  between, 

jurisdiction    on,     9  782. 
printed     transcripts,     a     county     charge, 

9  1246. 

COUNTY  CLERKS.     See  tit  Clerk. 

COUNTY  JAIL.     See  tit.  Jail. 

actually   confined,   persons   committed   to, 

must  be,  9  1800. 
by  whom  kept,   9  1697. 
credit    for    good    behavior,    to    prisoners 

confined   in,    9  1614. 
fire,  prisoners  to  be  removed  in  case  of, 

9 1607. 
for  what  use,   5  1597. 
guard   for,   9  1610. 
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COUNTY  JAIU— (Continued). 

hair-cuttins    of    prisoners     for     sanitary 

purposes*    {  1615. 
in  contiguous  county,  may  be  used  when, 

9  1606. 
Jailer    answerable     for    safe-keepingr     of 

United    States    prisoners 
committed  to,  9S  1601.  1603. 
keeper  of  Jail 

in  contiguous  county  to  receive  pris- 
oners,  9  1604. 
who  to  be,  9  1697. 
of  non-contigruous  county,  not  to  be  used 

when,    9  1605. 
papers    served     on    Jailer    for    prisoner, 

9  1609. 
pestilence,  prisoners  may  be  removed  In 

case  of,   9  1608. 
prlffoaenr 

classlflcation   of,   9 1699. 
eommltted 

United   States    courts,    to    be    re- 
ceived by  sheriff,  9  1601. 
must  be  actually  confined,  9  1600. 
credit  for  good  behavior,  9  1614. 
hair  to  be  cut,  9  1616. 
■tay  be  removed 

in  case  of  fire,   9  1607. 
in  case  of  pestilence,  9  1608. 
may  be  required  to  labor,  as  to,  gen- 
erally, 9 1618. 
must  be  actually  confined,  9  1600. 
on  civil  process,  when  not  to  be  re- 
ceived, 9  1612. 
papers  served  on  Jailer  for,  9  1609. 
to  be  classified,  9  1699. 
to  be  removed  in  what  cases.  99  1607, 

1608. 
to    be     returned    to    proper    county, 
when,   9  1606. 
rooms  required  In,  9  1698. 
sheriff     accountable     for    United     States 

prisoners     committed      t  o , 
99  1601,   1602. 
sheriff    or    Jailer    answerable    for    safe- 
keeping of  prisoners,  9  1602. 
■herllf  to  receive 

all    persons   duly   committed,    99  1601, 

1611. 
prisoners  committed  by  United  States 
courts,    9  1601. 
who    to    keep,    9  1597. 

COUNTY  TRBASURBR 

delivery  to,  of  unclaimed,  stolen,  or  em- 
bezzled  property,   9  1409. 
not    to    receive    private    moneys    on    de- 
posit,  9  180. 
receiving  on  deposit  private  moneys,  pen- 
alty,  9  180. 
COUPON 
selling  for  passage  on  common  carrier  to 

one   not  entitled,   a   misde- 
meanor,  9  488. 
COURT 
abseace  of  Jury 

adjournment  of,  during,  9  1142. 
deemed  open   for  business   until  ver- 
dict  returned,    9  1142. 
adjournment   of.      See   tit.   Adjournment, 
admonition  to  Jury,  on   adjournment,  not 

to   converse,    9 1122. 


COURT— (Continued). 

argument.     See    tit.   Argument. 

as   to   power    to    restrict   counsel   on, 
9  1095. 

assault  in  presence  of,  penalty  for,  9  710. 

authority  of,  to  which  action  is  removed, 

9  1038. 

caleadar  of 

as  to,  in  general,   99  1047,  1048. 
clerk  to  prepare.     See  tit.  Clerk, 
orders     of     disposing     of     cases     on, 
9  1048. 

can  not  extend  time  for  transcription  of 

reporter's  notes,  on  appeal, 
9  1247d. 

challenges.     See  tit.  Challenge, 
to    try,    9 1078. 

destroying,  stealing,  falsifying,  mutilat- 
ing, etc.,  records  of,  pen- 
alty,   99  118,    114. 

duty  of 

in   charging  trial  Jury.     See   tit.   In- 
struction, 
as    to,    generally,    9  1127. 
to  pass  sentence,  9  12. 

falsifying,  destroying,  stealing,  mutilat- 
ing, etc.,  records  of,  pen- 
alty,   99  113,    114. 

Jurisdiction  of.     See  tit.  Jurisdiction. 

Juvenile.     See   tit.  Juvenile   Delinquents. 

may  appoint  counsel  to  prosecute,  in  ab- 
sence of  di9trict  attorney, 
9  1130. 

may    arrest    Judgment    without    motion 

therefor,  9  1186. 

may   make   order  of   dismissal   of   action, 

99  1382,   1885. 

may  make  summary  inquiry  for  mitiga- 
tion, etc.,  91203. 

may     order     reconsideration     of    verdict, 

9  1161. 

must  decide  questions  of  law,  99 1124, 

1126. 

must   give   Judgment    on    special    verdict, 

how,    9  1166. 

mutilating,  desti'oying,  stealing,  falsify- 
ing, etc.,  records  of,  pen- 
alty.   99  113.    114. 

power  of,  to  restrict  argument  of  coun- 
sel,   9  1096. 

proceedings  In  case  where  has  no  juris- 
diction,  9  1114. 

province  of.  See  tits.  Justice's  Court;  Su- 
perior Court 

records  of,  destroying,  stealing,  falsify- 
ing, mutilating,  etc.,  pen- 
alty,   99  113,    114. 

stealing,  destroying,  falsifying,  mutilat- 
ing, etc.,  records  of,  pen- 
alty.   §9  113,    114. 

trial,  can  not  extend  time  for  transcrip- 
tion of  reporters'  notes,  on 
appeal,    9  1247d. 

COURTS-MARTIAL 

authority  of,  preserved  by  code,  9  11. 

COYOTES 

predatory    animals,    9  687^. 

CRABS.     See   tit.   Abalones. 
close  season   for,   9  628. 
penalty   for   unlawfully   taking,    9  628. 
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CRABS — (Continued). 

possession   of,   during"  close   season,   pen- 
alty.  §  628. 
protection    of,    §  628. 

sale    of,    during    close    season,    penalty, 

1628. 
CRANE 
destroying    nests    or    eggs    of,    penalty, 

9  599. 
injury 

destroying    either    birds    or    nests,    a 

misdemeanor,    S  599. 
or  trapping,  a  misdemeanor,  S  599. 
killing,  penalty   for,    §  599. 

CRAWFISH.     See  tit.  Abalones. 
close  season  for,   f  628. 
penalty  for  unlawfully  taking,  f  628. 
possession   during   close   season,   penalty, 

fi  628. 
protection  of,   §  628. 

CREDIT 

for  good  behavior  of  prisoners,  allowed, 

fi  1588. 
how  forfeited,  fi  1588. 
with   bank,   definition   of,   fi  476a. 

CREDITOR.     See   tit.   Fraud. 

attempting  to  defraud,  penalty,  fi  154. 

CRIME 

attempting  to   defraud,  penalty,   fi  154. 

CRIME.      See    tits.    Attempts    to     Commit 
Crime;  Felony;  Misdemeanor, 
accessories,    who    are.      See    tit.    Acces- 
sories, 
accident    or    misfortune,     committed 

through,    fi  26. 
act  not  less  culpable  because  a  contempt. 

fi657. 
attempts    to   commit      See    tit    Attempts 

to  Commit  Crime, 
when  punishable,  fi  663. 
charge   of.      See   tit.   Libel. 

classlficatloit   of 

as  to,  generally,  fi  16. 
parties    to.    fi  30. 

commeaeed 

in  this  state,  culminating  In  another. 

jurisdiction,   fi  778a. 
without      this      state,      consummated 

within,  Jurisdiction  of  state 

court,    fi  778. 
committed 

on    boundary    line,    jurisdiction.      See 

tit.    Boundary   Line, 
out    of    state,    when    punishable    in 

state,    fi  27. 
compounding.        See      tit.      Compounding 

Crimes, 
as  to,  generally,  fi  153. 

compromise  of 

as  to,  when  permitted,  fi  1378. 

order  thereon  bars  prosecution,  fi  1378. 

permission  of  court  necessary,  fi  1378. 
confiict  of  laws,  fi  27. 
cunnilingus,   a   felony    (unconstitutional), 

fi  288a. 
definition   of.   fi  15. 
degree   of,  jury   to  find,   5  1157. 
duress,  as  to,  generally.  S  26. 
duty  of  court  to  pass  sentence  for,  fi  13. 


CRIME — (Continued). 

fellatio,    a    felony    (unconstitutional), 

fi  288a. 
felony.     See  tit.  Felony. 

definition    of,    fi  17. 
how  divided,   fi  16. 
how  prosecuted,   fi  682. 
ignorance  as  affecting  liability,   fi  26. 
infant's  liability  for.  fi  26. 
Intent.     See  tit.  Intent 
how  manifested,    fi  22. 
want  of.   effect,   fi  26. 
is  felony  or  misdemeanor,  fi  16. 
JvrisdictioB  of 

commenced    out    of    state    and    com- 
pleted within,   fi  778. 
coBunltted 

in   state,   fi  777. 
on    boundary   line,    fi  782. 
on  railroad   train,   fi  783. 
on   vessel,    fi  783. 
partly  in  two  counties,  fi  781. 
jury  to  find  degree  of,  fi  1157. 
lavrfnl  reolatancc 

by    other    persons,    fi  694. 
to  commission  of,  fi  692. 
to  party  injured,   fi  692. 
married  women,  of.   fi  26. 
menace,  as  affecting  liability  for,   fi  26. 
misdemeanor.     See  tit  Misdemeanor. 

definition  of.   fi  17. 
mistake  as  affecting  liability  for,  fi  26. 
no   person    punishable    except    upon    con- 
viction, fi  681. 
non-resident  aiding  in  crime  in  this  state. 

jurisdiction,    fi  778b. 
ofilcer    refusing    to    arrest    for,    penalty, 

fi  142. 
out  of  state,  jurisdiction,  fi  27. 
parties  to.  classification  of,  fi  30. 
permlaaloB  to  compromise 

of  court  necessary,   fi  1878.* 
order       thereon       bars       prosecution, 
fi  1378. 
persons  liable  to  punishment,   fi  27. 
prevention   of.   fi  691. 
principals,  who  are,  fi  31. 
prosecuted,  how.    fi  682. 
public  officer  convicted   of.   forfeits   office 

when,  Sfi  88,  98. 
punishable   under   foreign   law,    fi  655. 
punishment    for,    when    no    penalty    pre- 
scribed, fi  177. 
restraint  allowed,  of  person  charged  with, 

fi  688. 
threatening  to  accuse  person,  of,  fi  519. 
threats,   as  affecting   liability   for,    fi  26. 
unconsciously   committed,   as    to   liability 

for,   fi  26. 
unity  of  act  and  intent  in  commission  of. 

necessary,    fi  20. 
when  degree  depends  on  value,  what  cur- 
rency   to    be    estimated    in, 
S678. 
who  are  capable  of  committing,  fi  26. 
who  arc  liable  to  punishment  for 
as  to.  generally,  fi  27. 
children  under  fourteen  years  of  age, 

5  26. 
idiots,   fi  26. 
insane  persons,  fi  26. 
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CRIMB 

who  are  liable  io  yimlMkiiteitt  foi 

tinued). 
lunatics.  §  26. 
married  women   when,   I  26. 


(Con- 


actins  under  threats  or  menace, 
S26. 

committing  act  through  misfor- 
tune or  accident  when,  (  26. 

committing  act  while  not  con- 
scious  thereof,   fi  26. 

under  ignorance  or  mistake  of 
fact,  when,  fi  26. 

CRIMES      AGAINST      BLECTIVB      FRAN- 
CHISE 

election  officer,  unqualified  person  acting 

as,  penalty,  9  40. 

unqualified  person  acting  as  election  offi- 
cer, penalty,  fi  40. 

CRIMES     AGAINST    BXECUTIVB    POWER 
OF  STATE 

acting  In  a  public  capacity  without  hav- 
ing qualified,   fi  65. 

asking  bribes,  fi  68. 
•     buying  appointments  to  office,  fi  73. 

de    facto    officers,    acts    of,    not    afl!ected, 

9  66* 

exercising  functions  of  office  wrongfully, 

9  76.     • 

extortion,  fi  70. 

fraudulently  presenting  bills  or  claims  to 

public     officers    for    allow- 
ance, fi  72. 

giving  larlbe  to  executive  officers,   fi  67. 

offering  bribe  to  executive  officers,  fi  67. 

receiving  bribes,  fi  68. 

refvMil  to  siiiTender  books*  etc.*  to  sve- 

eesMor 
as  to,  generally,  fi  76. 
administrative     officers     within     pro- 
visions,  fi  77. 
ministerial  officers  within  provisions, 
fi77. 

resisting  officer,  fi  69. 

retaining  part  salary,  fi  74a. 

scrip,  etc.,   officers  dealing   in,  not  to  be 

Interested       in       contracts, 
fi71. 

taking  records  for  deputation,  fi  74. 

CRIMES  AGAINST  JUSTICE 

as  to  various  offenses  against  public  Jus- 
tice, fifi  142-181. 

advertising  to  procure  divorce,  misde- 
meanor, fi 159a. 

assault,    etc.,    by    officer,    under   color    of 

authority,   fi  149. 

attempt  to  assume  ownership  of  persons, 

penalty,  fi  181. 

attoraeyo 

forbidden  to  defend  prosecutions  car- 
ried  on    by    their   partners, 
fi  162. 
mlsoonduct  of,   fi  160. 
board  of  supervisors,  bribing,  fi  165. 
bribery  and  corruption.     See  tit  Bribery 

and  Corruption. 

bribing 

board  of  supervisors.  9  166. 

common  council,   fi  166. 


CRIMES  AGAINST  JUSTICE 
brtblag — (Continued). 

members    of    common  •council*    etc., 

S165. 
trustees,  fi  165. 

brlBglng 

certain    drugs    or    firearms    into    or 
near  prisons,  fi  171a. 

Chinese  into  the  state,  fi  174. 

contraband  articles  on  prison  grounds 
prohibited,   fi  180[a]. 
buying  demand   or  suit   by   an  attorney, 

fi  161. 

eommoB  barratry 

definition    of,    fi  158. 

punished  how,  fi  159.  i 

common  council,  bribing,   fi  165. 

compounding    crimes,    9  153. 

conspiracy.     See   tit.   Conspiracy. 

county  treasurer  receiving  private  money 

on  deposit,   fi  180. 

criminal  contempts,   fi  166. 

debtor  fraudulently  concealing  his  prop- 
erty, fifi  154,  155. 

delaying   to   take  person  arrested   before 

a  magistrate,  fi  145. 

disclosing  fact  of  Indictment  or  present- 
ment having  been  made. 
fil68. 

escapes,  and  aiding  therein.  See  tit.  Es- 
capes. 

ex-convicts   coming  upon  or  near  prison 

grounds,   fi  171b. 

false'  certificate  by  public  officer,  fi  167. 

falsely  advertising  as  an  attorney,  fi  161a. 

falsifying   evidence,   a   felony,    fifi  132-188. 

falsifying  public  records.  See  tit.  Falsi- 
fying Public  Records  and 
Documents. 

forging.     See   tit   Forgery. 

fraudulent  pretenses  relative  to  birth  of 

infant,   fi  156. 

graad .  Juror 

acting  after  challenge  allowed,  fi  164. 

disclosing     what     transpired     before 

grand  Jury,  fi  169. 

importing    foreign    convicts,    fi  173. 

infringement  of  personal  liberty,  penalty, 

9  181. 

inhumanity  to  prisoners,   fi  147. 

making  arrests,  etc,  without  lawful  au-' 

thority,  fi  146. 

maliciously     procuring     search     warrant, 

fi  170. 

misconduct  of  attorneys,  fi  160. 

mutilating.  See  tits.  Mayhem;  Mutila- 
tion. 

offenses,   when   misdemeanors,   fi  177. 


refusing  to  arrest  party  charged  with 

crime,    fi  142. 
refusing    to    receive     party    charged 

with  crime,   fi  142. 
omission  of  duty  1t>y  public  officer,  fi  176. 
perjury  and  subornation  of  perjury.    See 

tits.     Perjury;     Subornation 

of  Perjury, 
public  administrator,  neglect  or  violation 

of  duty  by.  143. 
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CRIMES    AGAINST   JUSTICE — (Continued). 

receiving   fee   or   compensation    for   serv- 

.   ices    rendered    in    arresting 

fugitive  from  Justice,  §  144. 
refusing  to  aid  officers  in  making  arrest, 

etc.,  S  150. 
rescue.  See  tit.  Rescue, 
resisting   public   officer   in    the   discharge 

of  duty,  §  148. 
sale,  etc..  of  liquors  near  state  buildings, 

fi  172. 

stealing.     See   tits.   Liarceny;   Stealing, 
substituting  one  child  for  another,   §  157. 
tramps  coming  into  prison,  etc.,  S  171c. 
trustees,  bribing,  9  165. 
unauthorized    communication     with    con- 
vict   in    state    prison,    9  171. 
vagrants  coming  into  prison,  etc.,  §  171c. 
what  proof  is  required,  9  159. 

CRIMES  AGAINST  LEGISLATIVE  POIVER 

alterlntr 

draft   of   bill  or   resolution,    9  83. 
enrolled    copy    of    bill    or    resolution, 
9  84. 
disturbing    legislature    while    In    session, 

9  82. 
giving   or   offering   bribes   to   member   of 

the  legislature,   9  85. 
lobbying,  penalty  for,  9  89. 
preventing    meeting    or    organization    of 

legislature,  9  81. 
receiving  bribes  by  members  of  the  legis- 
lature, 9  86. 
^vltBesa 

as  to  right  to  subpoena.  9  87. 
refusal     to     testify,     etc.,     a     misde- 
meanor, 9  87. 

CRIME  AGAINST  NATURE.  See  tit.  Sodomy. 

any  sexual  penetration  sufficient  to  com- 
plete,  9  287. 

as  to  what  constitutes,  9  286. 

assault  to  commit,   9  220. 

attempt  to  commit.     See   tit.  Attempt  to 

Commit  Crime  Against 
Nature. 

definition  of  the  crime,  9  287. 

penetration,  sexual,  sufllcient  to  complete 

crime,   9  287. 

punishment  for,  9  286. 

CRIMES  AGAINST  PERSON 

assault  and  battery.     See  tit.  Assault  and 

Battery. 

assault  with  intent  to  commit  felony.  See 

tit.  Assault. 

assault  with  intent  to  kill.  See  tit.  As- 
sault with  Intent   to   Kill. 

attempt    to    kill.      See    tit.    Assault    with 

Intent  to  Kill. 

challenges.  Sec  tit.  Duels  and  Chal- 
lenges. 

duels.     See   tit.   Duels   and   Challenges. 

false  imprisonment.  See  tit.  False  Im- 
prisonment. 

homicide.     See  tit.  Homicide. 

kidnaping.     See   tit.  Kidnaping. 

libel.     See  tit.  Libel. 

mayhem      See  tit.  Mayhem. 

robbery.     See  tit.  Robbery. 


CRIMES    AGAINST    PERSON,   PUBLIC    DE- 
CENCY,  AND   GOOD   MORALS 

abandonment  of  children.  See  tit.  Aban- 
donment of  Child. 

abduction.     See   tit.  Abduction. 

abortion.     See  tit.  Abortion. 

bawdy-houses.  See  tit.  Bawdy  and  Dis- 
orderly Houses. 

bigamy.     See  tit.   Bigamy. 

carnal  abuse  of  children.     See   tit.  Child, 

Carnal  Abuse  of. 

child-stealing.     See    tit.   Child-Stealing. 

crime    against    nature.      See    tit    Crime 

Against    Nature. 

crimes    against    religion    and   conscience, 

9  302. 

disorderly    houses.      See    tit.    Bawdy    and 

Disorderly   Houses. 

gaming.      See    tits.    Gambling;    Gaming. 

incest.     See  tit.  Incest. 

indecent  exposure.  See  tit  Indecent  Ex- 
posure. 

lotteries.     See  tit.  Lotteries. 

neglect  of  children.  See  tit  Child,  Aban- 
donment, etc.,  of. 

obscene  exhibitions,  etc.  See  tit.  Ob- 
scene Exhibitions,  etc. 

pawnbrokers.      See    tit    Pawnbrokers. 

rape.     See  tit.  Rape. 

seduction.     See   tit.  Seduction. 

violating   sepulture*  and    remains    of    the 

dead.  See  tit  Violating 
Sepulture,  etc. 

CRIMES  AGAINST  PROPERTY 

arson.     See  tit.  Arson. 

as  to,  generally.   99  447-466. 
burglary    and    house-breaking.      See    tit 

Burglary, 
as  to,  generally,  99  469-462. 
counterfeiting.      See    tit    Counterfeiting. 

as  to,  generally.  99  470,  476-481. 
destruction   of  vessels.     See    tit   Vessels, 
by  captain,  penalty,  9  639. 
by  other  person,  penalty,  9  540. 
embezzlement.     See   tit   Embezzlement 

as  to.  generally,  99  603-514. 
extortion.     See  tit  Extortion. 

as  to,  generally,  99  618-624. 
false    personation    and    cheats.      See    tits. 

Cheats;    False    Personation. 

as   to,   generally,    99  628-630,   682,   634. 

false    weights    and     measures.       See     tit. 

False    Weights    and   Meas- 
ures. 
as  to,  generally,  99  662-65S. 
forgery.     See  tit  Forgery. 
fmndaleBt 

destruction  of  insured  property,  9  648. 
fitting     out     or     destroying     vessels, 

penalty.    9S  639-548 ^. 
insolvency    of    corporation.      See    tit 
Corporation, 
as   to,   generally,    99  657-572. 
other    frauds   in    management   of 
corporation,    99  667-672. 
Imve  of  doenmeBts 

of  merchandise.  See  tits.  Frauds; 
Fraudulent   Issue   of   Docu- 
ments, etc. 
as    to.   generally,    9fi  677,    578, 
681-583. 
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CRUMBS  AGAINST  PROPBRTT 
frandalent — (Continued). 

keeping  possession  of  wrecked  prop- 
erty»  S§  644»  546. 

IlaTiBV    VOMieMllOB    of 

burglarious     Instruments.       See     tit 

Burg^lary. 
deadly     weapons.       See     tit.    Deadly 
Weapons. 

larceny.     See  tit.  Larceny. 

as  to.  generally,   S(  484-492»   496,  497, 
500,    602^. 

making:     false     manifest,     etc.,     penalty, 

fi  541. 

malicous  injuries.     See  tit.  Malicious  In- 
Jury. 

to    railroad    bridsres,    hlgrhways,    bridges 

and  telesrraph  lines,  etc., 
Si  587,    588,    591. 

presenting    false    proofs    in    support    of 

claim  upon  insurance  pol- 
icy, penalty,  S  549. 

CRIMBS  AGAINST  PURLIC  HBALTH  AND 
SAFBTY 

adulteration.     See  tit  Adulteration. 

of  butter,  a  misdemeanor,   {  382. 

of  candy,  etc.,  a  misdemeanor,  9  402a. 

of  food,   drink,   etc.,  penalty,   S  882. 

sale  of  adulterated  food   or  drink,  a 
misdemeanor,    §  383. 
aidins:  in  suicide,  a  felony,  (  401. 

aalmalfl 

affected    with    contaffious    disease    to 
be   kept   within   an    Inclos- 
ure,  S  402d. 
death  from  malicious,  a  felony  when, 

§  398. 
depositing  dead  bodies  of,  in  jitreets, 
etc.,   a   misdemeanor,    S  874. 
diseased,   to  be   killed,    ( 402b. 
feeding:  alongr  railroad  tracks,  a  mis- 
demeanor, 9  869e. 
injury  of,  by  hunters,  a  misdemeanor, 
9  884c. 
apothecary,  omission  to  label  drugrs,  etc., 

a  felony,  9  880. 
bridgres  or  ferries,   maintaining',   without 

authority,    penalty,    9  886. 
butter.    See  tit.  Butter, 
candies,     adulterated,      a      misdemeanor, 

9  402a. 
closing  gate  at  railroad  crossing,  negli- 
gence   in,    a    misdemeanor, 
9  869d. 
construction    of   unsafe    scaffolding,    lad- 
ders,   etc.,    a   misdemeanor, 
9  402c. 
creating  public  Bniaanee 
as  to  what  is,  9  370. 
penalty  for,   9  893a. 
crossing  bridge,  etc.,  without  paying  toll, 

penalty,  9  889. 
cubic  feet   of  space  in  rooms  of  lodging 

house,  penalty  for  failure 
to  comply  with  require- 
ment as  to,  9  401a. 

dairy  products,  test  of«  false 

duty   of  district  attorney   in   relation 

to,  9  381b. 
penalty  for,  9  381a. 


CRIMBS  AGAINST  PUBLIC  HBALTH  AND 
SAFETY — (Continued). 

demth  fro^ 

collusion,   railroads  guilty  of   felony, 

9  869. 
explosions,  person  causing,  guilty  of 

felony,  9  868. 
mischievous    animals,     owner     guilty 
of  felony   when,   9  399. 
definition  of  public  nuisance,   9  870. 
deformities,    exhibiting,    penalty,    9  400. 
depositing   dead   animals   in   streets,   etc., 

penalty,   9  374. 
discharging      coal      tar      in      navigable 

streams,  a  misdemeanor, 
9  374%. 

diseased  animals 

failure  to  keep,  within  Inclosure, 
penalty,   9  402d. 

failure  to  kill  as  required,  a  misde- 
meanor,  9  402b. 
drlvUiK 

faster  than  walk  over  toll-bridges, 
penalty,  9  888. 

vehicle   on   track   of   railway,   a  mis- 
demeanor,  9  869g. 
drugs,    failure    to    label,    etc.,    a    felony. 

9  380. 
duty 

of  dairy  bureau  in  enforcement  of 
law  regarding  false  tests, 
9  881b. 

of  district  attorney  in  relation  to 
enforcement  of  law  against 
false  tests,   9  381b. 

to  keep  fire  within  certain  limits 
when  started,   9  884a. 

employeo    of    railroad.    Intoxicated    while 

on  duty 

a  felony  when,  9  3e9f. 

a  misdemeanor,  when,  9  391. 

engineer,  failure  to  ring  bell  in  crossing 

highway,   penalty,    9  891. 

establishing     or     keeping     pest     houses 

within  cities,  etc.,  a  misde- 
meanor,  9  373. 

exhibiting    deformities,,   a    misdemeanor, 

9  400. 

explosives,    record    of    sales    of,    what    to 

show,   9  375a. 

exposing  in  public  place  person   infected 

with  contagious  disease,  a 
misdemeanor,  9  894. 

extraneous  substances,  putting  in  pack- 
ages of  goods,  penalty, 
9  381. 

failure    to    keep    animals    infected    with 

contagious  disease  within 
inclosure,  a  misdemeanor, 
9  402d. 

fires 

obstructing     attempt     to     extinguish, 

penalty.  9  385. 
setting    out    negligently    or    wilfully, 
penalty,   9  384. 

fraudulent     practice,     to     affect     market 

prices,  a  misdemeanor, 
9  305. 

glanders,    sale    or    exposure    of    animals 

having,    penalty,    9  402b. 
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CRIMES   AGAINST  PUBLIC  HEALTH  AND 

SAFETY— (Continued). 

KVBPo«Td«r,  etc.  *' 

keepinsT   unlawfully^   penalty,    §  375. 
record   of   sale   of.   must   show   what, 
§  S75a. 

health  laws,  penalty  for  wilful  viola- 
tion ot  9  377. 

hiffhways,   raclngr   upon,   penaltyf   f  396. 

injuring  animals  while  huntlngr*  a  misde- 
meanor,  S  384c. 

Injury  from  mischievous  animals,  a  fel- 
ony when»  S  399. 

intoxication   of  engrineer,   conductor,   etc., 

a  misdemeanor,  §  391. 

keeping    ffunpowder,    etc.,    unlawfully,    a 

misdemeanor,   i  375. 

ladders,  construction  of  unsafe,  a  misde- 
meanor, S  402c. 

maintaininflT   a   nuisance,   a  misdemeanor, 

(372. 

maintainlnflT  bridgre  or  ferry  without  au- 
thority, a  misdemeanor, 
S886. 

nuister    ot    vessel,    vlolatinff    quarantine 

laws,  penalty,   S  376. 

neglectinff      to      perform      duties      under 

health  law,  a  misdemeanor, 
S878. 

Bvlsamee 

maintaining'  a,  a  misdemeanor,  i  372. 
public,  definition  of,  §  370. 

obstructing   attempt    to    extinguish    fires, 

a  misdemeanor,  S  385. 

omission    of   apothecary    to    label    drugs. 

etc.,  a  felony,   §  380. 

omitting  to  ring  bell  by  engineer,   when 

crossing  highway,  a  mis- 
demeanor, i  390. 

9«aalty 

for  maintaining  a  nuisance,   §  372. 

for  public  nuisance,   9  373a. 

for   putting  dead  animals   in   stream, 

etc.,   9  374. 
for  putting  extraneous  substances  In 

packages  of  goods,   §  381. 

permitting  minors  to  visit  saloons,  pen- 
alty, fi  897b. 

pest-houses,    establishing    within     cities, 

etc.,   a   misdemeanor,    9  373. 

piloting  without  license,  a  misdemeanor, 

9  379. 

placing  passenger-cars  In  front  of  freight- 
cars,  a  misdemeanor,   §  392. 

public  nuisance.     See  tit.  Nuisance, 
penalty  for,   9  373a. 

putting     dead      bodies      of      animals      in 

streams,  etc.,  penalty,  9  374. 

putting  extraneous  substances  in  pack- 
ages of  goods  sold  by 
weight,  penalty,   9  381. 

quarantine   laws,  violation   of,   by  master 

of  vessel,  penalty,  9  376. 

racing     on     highways,     a     misdemeanor, 

9  396. 

milroad 

companies  transporting  cattle,  etc..  to 
unload  and  feed,  9  369b. 


CRIMES   AGAINST  PUBLIC  HEALTH   AND 
SAFETY 

railroad — (Continued). 

employees  intoxicated  wkUe  oa  dvty 

a  felony  when,   9  369f. 

a  misdemeanor  when,   9  391. 


animals   feeding  along,   a   misde-    ' 

meaner,  9  369e. 
driving    vehicle    along,    a    misde- 
meanor, 9  869g. 

record  of  sale   of  explosives,   what  must  ' 

show,   9  875a. 

rendering    inaccurate,    etc.,    tests    as    to  * 

dairy       products,  ■    penalty.  ' 
9  381a. 

riding  faster  than  a  walk  over  toll- 
bridges,   penalty,   9  888.  { 

sale,  etc.,  of  animals   having  glanders,  a 

misdemeanor,  9  402.  ' 

sale  of  adulterated  food,  drink,  or  drugs,  \ 

penalty,   9  883.  S 

■ale  of  exploMlves  ^ 

punishment     for     neglect     to     keep.  ^ 
9  875a.  I 

record  of,  what  must  show,   9  375a. 

■ale  of  llqvom 

to   common   drunkards   or   Indians,   a  ^ 

misdemeanor,  9  897. 
to  minors,  penalty,  9  S97b. 

sale    of    process    or    renovated    butter,    a 

misdemeanor,    9  388a. 

scaffolding,  construction  of  unsafe,  a  mis- 
demeanor,  9  402c. 

selling  firearms,   etc.,    to   Indians,   etc.,   a 

misdemeanor,   9  398.   ^ 

setting  fire  to  woods,  etc.,  penalty.   9  384. 

spitting,  prohibited  where,   9  372a. 

street-cars   and   dummies   to   be   supplied 

with  proper  brakes  and 
fenders,  neglect  of.  a  mis- 
demeanor,  9  869a. 

suffering  animals  to   feed  along  railroad 

tracks,  a  misdemeanor, 
9  869e. 

suicide,  aiding  In,  a  felony,  9  401. 

transporting     cattle     without     water     or 

feed,  penalty,  9  869b. 

unlicensed  piloting,  a  misdemeanor,  9  379. 

unsafe  ladders  or  scaffolding,  construc- 
tion of,  a  misdemeanor, 
9  402c. 

violating    conditions    of    undertaking    to 

keep  ferry,  a  misdemeanor, 
9  887. 

violating  mlea  of  state  board  of  health 

relating  to   poUvtlon 

of  ice,  a  misdemeanor,   9  877c. 
of  water,   a  misdemeanor,  9  377b. 
relating      to      putting      animals      in 

stream,  etc..   9  374. 
relating     to     quarantine,     a     misde- 
meanor,  9  377a. 
violation    of   duty    by    employee    of   rail- 
road   companies,    a    misde- 
meanor,  9  893. 
violation   of   quarantine    laws    by    ma<«ter 

of   vessel,   penalty,    9  376. 
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CRIMES   AGAINST   PUBLIC  PEACE 

detainer,   forcible,   a   misdemeanor,    ( 41S. 

discrimination  agrainst  members  of  na- 
tional gruard,  a  misde- 
meanor      S  421. 

disturbine    public    meeting^s,    other    than 

religious     or     political,     a 
misdemeanor,   §  403. 

entry  and  detainer,  forcible,  a  misde- 
meanor,  §  418. 

exhibitins:  deadly  weapon.  See  tit.  Deadly 

Weapon, 
a  misdemeanor  when,   §  417. 

forcible  entry  and  detainer,  a  misde- 
meanor,  9  418. 

magistrate  negrlectlng:  or  refusing  to  dis- 
perse rioters,  a  misde- 
meanor,  S  410. 

national  guard,  discrimination  against,  a 

misdemeanor,    §  421. 

persons   present  at   prize-fight  guilty   of 

misdemeanor,  i  413. 

preventing    persons    from    entering   upon 

public      lands,      a      misde- 
meanor, i  420. 

piiB«-flKht»  prohibited 

leaving  state  to  engage   in,  penalty, 

8  413. 
penalty  for,  fi  412. 

persons  present  at,  guilty  of  misde- 
meanor, 9  413. 

sparring  exhibitions  permitted,  9  412. 
refusing  to  disperse  upon  lawful  com- 
mand,      a       misdemeanor, 

9  416. 

remaining  present  at  place   of  riot,   etc., 

after     warning,     a     misde- 
meanor, 9  409. 
resisting  process   after  county  has   been 

declared  in  state  of  insur- 
rection, penalty,  9  411. 
returning    to    take    possession    of    land 

after  removal  by  legal  pro- 
ceedings,    a    misdemeanor, 
9  419. 
"riots,"     See  tits.  Riot;  Rout, 
definition  of,  9  404. 
punishment  for,  9  405. 
remaining  present  at  place  of,  a  mis- 
demeanor  when,    9  409. 
"rout."     See  tits.  Riot;  Rout, 
definition  of,   9  406. 
punishment  for,   9  408. 
sparring   exhibitions   permitted,   9  412. 
^Hmla^rfvl  assembly'' 
definition  of,   9  407. 
punishment   for,    9  408. 

CRIMES      AGAINST      SOVEREIGNTY      OF 
STATE.    See  tit.  Treason, 
as  to,  generally,   9  37. 

CRIMES    AGAINST    THE    REVENUE    AND 
PROPERTY  OF  THE  STATE 


giving  false  name  to,  a  misdemeanor, 

9  429. 
making    false    statement,    not    under 

oath,  in  reference  to  taxes, 

a  misdemeanor,  9  430. 
refusing  to  give  list  of  property   to, 

a  misdemeanor,  9  429. 


CRIMES  AGAINST  THE  REVENUE  AND 
PROPERTY  OF  THE  STATE — (Con- 
tinued). 

auctioneer,  unlawfully  acting  as,  a  mis- 
demeanor,  9  436. 

board    of    examiners,    neglecting    certain 

duties,  guilty  of  a  felony, 
9  441. 

books,    refusal    to    permit    inspection    of, 

by  officer  charged  with 
*  collecting  revenues,  etc.,  a 
misdemeanor,  9  440. 

carrying   on   business   without   license,   a 

misdemeanor,  9  485. 

collecting  poll-tax  without  giving  re- 
ceipt prescribed  by  law,  a 
misdemeanor,  9  431. 

controller,      neglecting      certain      duties, 

guilty  of  a  felony,  9  441. 

conversion  of  military  property,  a  misde- 
meanor when,   9  442. 

delivering  receipt  for  poll-tax  other  than 

that  prescribed  by  law,  a 
misdemeanor,  9  431. 

efl^ecting  insurance  on  account  of  for- 
eign companies  not  au- 
thorised, to  do  business,  a 
misdemeanor,   9  439. 

embezzlement   by   public   ofilcer,    9  424. 

employees,    refusal    to   give    names    of,    a 

misdemeanor,  9  434. 

failure  to  pay  over  fines  and  forfeitures, 

a  misdemeanor,  9  427. 

false  statements,  making,  in  reference  to 

taxes,  a  misdemeanor,    9  430. 

falsification  of  accounts  by  public  offi- 
cers,  a  misdemeanor,    9  424. 

fine,  failure  to  pay  over,  a  misdemeanor, 

9  427. 

foreign     companies,     effecting     insurance 

on  account  of,  not  author- 
ized to  do  business,  a  mis- 
demeanor,   9  439. 

forfeitures,  failure  to  pay  over,  a  misde- 
meanor,  9  427. 

giving  false  name  to  assessor,  a  misde- 
meanor,  9  429. 

having    blank    receipt    for    license,    etc., 

other  than  those  pre- 
scribed by  law,  a  felony, 
9  432. 

inspection  of  books,  refusal  of,  by  rev- 
enue officer,  a  misde- 
meanor,  9  440. 

insurance  by  foreign  companies  not  au- 
thorized to  do  business  In 
state,  a  misdemeanor, 
9  439.  • 

licenses,  having  blank  receipts  for,  other 

than  those  prescribed  by 
law,  a  felony,   9  432. 

making  false   statements   in  reference   to 

taxes,  a  misdemeanor, 
9  430. 

military     property,    unlawful    conversion 

of,    a    misdemeanor.    9  442. 

neglect    to    pay    over    public    moneys    by 

public  officer,  penalty, 
§  425. 

obstructing   officer   in   collecting   revenue, 

a   misdemeanor,    9  428. 
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CRIMES    AGAINST    THE    REVENUE    AND 
PROPERTY  OF  THE  STATE — (Con- 
tinued), 
officer    chargred    with    collection,    etc.,    of 

revenue,    refusing:    to    per- 
mit  inspection   of  books,   a 
misdemeanor,    Q  440. 
poll-tax 

collectingr,  without  eriving:  receipt 
prescribed  by  law,  a  mis- 
demeanor. §  431. 
deliverinff  receipt  other  than  that 
provided  by  law,  a  misde- 
meanor,  i  482. 

public  moneTW 

definition  of,  as  used  in  relation  to 
officers  failing:  to  pay  over, 
§  426. 

negrlect  of  officers  to  pay  over,  a  fel- 
ony, §  426. 

not  to  be  loaned,   f  424. 
public  ofllccrs 

altering  accounts  fraudulently,  pen- 
alty, S  424. 

appropriating:  money  without  author- 
ity of  law,  penalty,   8  424. 

concealing  accounts  fraudulently, 
penalty,   9  424. 

destroying:  accounts  fraudulently, 
penalty,   %  424. 

embezzlement  by,  penalty,  fi  424. 

failure  to  pay  over  fines  jind  forfei- 
tures, a  misdemeanor,  §  427. 

false  accounts,  knowingly  keeping:, 
penalty,   S  424. 

falsification  of  accounts  by,  penalty, 
(  424. 

falsifying  accounts  fraudulently, 
penalty,   9  424. 

fraudulently  altering:,  falsifying:,  etc., 
accounts,   penalty,    9  424. 

knowing:ly  keeping  false  accounts, 
penalty,   9  424. 

loan  of  public  moneys  by  officer  pro- 
hibited, 9  424. 

neglect  to  pay  over  public  moneys, 
a  felony,   9  426. 

obliterating  accounts  fraudulently,  a 
felony,    9  424. 

obstructing  in  collecting  revenue,  a 
misdemeanor,    9  428. 

"public  moneys,"   definition    of,    9  426. 

wilfully  omitting 

or   refusing   to   pay   over    on   de- 
mand,  9  424. 
or  refusing  to  pay  over  to  officer 
or     person     authorized     by 
law,   penalty,   9  424. 
to     transfer,     when     transfer    re- 
quired by  law,  penalty,   9424. 
refusing    to    give    assessor    list    of    prop- 
erty,  a  misdemeanor.    9  429. 
refusing  to  give  names  of  persons  In  em- 
ployment,   a    misdemeanor, 
9  434. 
refusing    to    give    officer   a   list    of   prop- 
erty, a  misdemeanor,   9  429. 
revenue,    obstructing   officer   in    collection 

of,    a    misdemeanor,    S  428. 
revenue     officer,     refusing     inspection     of 

books,  a  misdemeanor,   9  440. 


CRIMES  AGAINST  THE  REVENUE  AND 
PROPERTY  OF  THE  STATE — (Con- 
tinued). 

taxes,  making  false  statement,  not  under 

oath,  in  reference  to,  a 
misdemeanor,    9  430. 

treasurer,    neglecting    certain    duties,    a 

felony,    9  441. 

United    States    army,    wearing    uniform, 

etc.,  of,  except  by  certain 
persons,    forbidden,    9  442%. 

unlawful  conversion  of  military  prop- 
erty, a  misdemeanor,   9  442. 

unlawfully  acting  as  auctioneer,  a  misde- 
meanor,  9  436. 

wearing  uniform  of  United  States  army, 

etc.,  except  by  certain  per- 
sons,   forbidden,    9  442%. 

CRIMES  AND   PUNISHMENTS 

as   to,  generally,  9  26. 

CRIMINAL  ACTION.     See   tit   Action, 
definition  of,  -9  688. 

no  person  to  be  a  witness  against  him- 
self,  9  688. 
no  person  to  be  unnecessarily  restrained, 

9  688. 
as  to,   generally,   9  688. 
parties  to,  9  684. 

party  prosecuted,   the   defendant,    9  686. 
right   of   defendant   in,   as   to,   generally, 

9  686. 
to  be  allowed  counsel,  9  686. 
to  speedy  trial,  9  686. 
second  prosecution  for  same  offense  pro- 
hibited,  9  687. 
substitution  of  Judges  during  trial,  9  1068. 

CRIMINAL    CONDUCT 

inquiry  as  to  course  of,   9  1192a. 
notice  to  clerk  of  prison,  9  1192a. 

CRIMINAL     CONTEMPT.       See     tit     Con- 
tempt, 
as    to,   generally,    9 166. 
as  to   what  constitutes,   9  166. 
enumeration    of    acts    constituting,    9 166. 

CRIMINAL.  INTENT 

necessary   to   constitute   offense,   9  20. 

CRIMINAL  LIBEL.     See   tit  Libel. 

CRIMINAL  NEGLIGENCE.     See   tit   Negli- 
gence. 

CROAKER.     See  tit  Game  and  Fish, 
spot-fin,   protection   of,   9  628e. 

CROP 

burning  maliciously,  penalty,  9  600. 
malicious   injury   to,    9  604. 
standing,    malicious    injury    to,    a    misde- 
meanor,  9  604. 

CROSS-EXAMINATION.      See    tit    Witness. 

CROSSING 

omitting  to  give  warning  at,  penalty,   9  890. 

CRUEL    PUNISHMENT.      See    tit    Punish- 
ment 

CRUELTY  TO  ANIMALS.  CHILDREN,  ETC. 
animals 

as  to,  generally,  9  597. 

abandoned,  duty  and  rights  of  hu- 
mane   officer    as    to,    9  697f. 

abusing,  or  failure  to  provide  for, 
penalty,   §  597. 
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CRVBLTY  TO  AlflMALS,  OHIliDRBN,  BTC. 

ftBlmala — (Continued).  « 

^  arrest  without  warrant  when,  |  597d. 

beinff  present  at  flgrhtinsr  exhibitions, 
a   misdemeanor,   §  697b. 

cftrryiBs 

In  cruel  manner,  selzingr  and  car- 
ing   for    vehicle    and    con- 
tents,  §  597a. 
in  yehicle  in  cruel  manner.  §  597a. 
cutting     or     dockingr     tai^s,     penalty, 

Si  597a.  599d. 
definition  of,  f  699b. 
docklnff   tails  of,   penalty,   fiS  597a [2], 
699d. 

kllllBK 

of  animals  unfit  for  work,  |  599e. 
«  on    notice     from    ofilcer,     fallurcr 

to,    a    misdemeanor    when, 
i  599e. 
maimins:,  a  misdemeanor,  §  597. 
torturlnff,  a  misdemeanor,  fi  597. 
training  for  certain  purposes,  a  mis- 
demeanor, (  597c. 
vnfit  to  work,  to  be  killed,  when, 

S  699e. 
unnecessary      torture,      suffering, 
etc.,  a  misdemeanor,  §  597a. 
hiHim 


eesB    of    sea-erulls    or    cranes,    a 

misdemeanor,  {  599. 
homlner-piereons,    penalty,    i  598a. 
nests  of  guUs  or  cranes,  a  misde- 
meanor, §  699. 
kllllBv 

eranes,  penalty,  i  599. 
hominsr-plgreons,   penalty,   1 698a. 
In     cemeteries,     a     misdemeanor, 

S  698. 
■ea-erulls,  penalty,  f  599. 
maimingr,  a  misdemeanor,  8  S97. 
torturlns,  a  misdemeanor,   8  697a. 
•liUdres 

as  t«,  generally,  8  278a. 

disposition    of    fines    and    penalties, 

8  273c. 
aoctoty     to    prevent,     what     children 
may      be      committed      to, 
8  273d. 
eomplaint,     warrant     to     be     issued     on, 

8  599a. 
corporation,      knowledg^e     and     acts     of 

agrent,  effect  of,  8  599b. 
eranes,  ktlling,  a  misdemeanor,  8  699. 
outtlnflT  or  dockingr  horses'  tails,  penalty, 

88  697a  [2],   699d. 
definition  of  terms,  8  599b. 
destroyinsr  nests  or  egg9  of  sea-gruUs  or 

cranes,   8  599. 
detaininer  homins-pijB^eons,  penalty,  8  598a. 
docking:  horses*  tails,  penalty,  88  597a  [2], 

699d. 
duty    to    kill    certain    animals    on    notice 

from  ofllcer,  failure  a  mis- 
demeanor, 8  599e. 
eersTS,  destroylngr.  of  sea-grulls  or  cranes, 

penalty,  8  699. 
failure    to    kill    unfit    animal,    on    notice 

from  officer,  a  misdemeanor, 
8  6990. 


CRUELTY  TO  ANIMALS,  CHILDRBN,  ETC. 

— (Continued). 
Mm^ting  animals 

a  misdemeanor,  8  597b. 
presence  at,  a  misdemeanor,  8  597b. 
game    laws,    provisions    not    to    interfere 

with,   8  599c. 
impounding:,  rl^ht  to  enter  and  feed,  and 

charg:e    expenses   to   owner. 
8  597e. 
Impoundlngr   without  food  or  water,  pen- 
alty, 8  5976. 

animals.     See   "animals,"   this   title, 
birds.  See  "birds,"  this  title, 
homing^-pigreons,  penalty,  8  698a. 
or    torturlngr,     etc.,    a    misdemeanor, 

8  597. 
sea-grulls  or  cranes,  penalty,  8  699. 
lunatics.    See  tit  Lunatics. 

cruel  or  harsh  treatment  of,  a  mis- 
demeanor,  8  381. 
maliciously  killinff  stock,  a  misdemeanor, 

8  597. 
negrlecting:  animals   left  within   inclosure, 

a  misdemeanor,  8  697f. 
nests  of  sea-Kulls   or  cranes,  destroying:. 

a  misdemeanor,  8  598. 
permitting:   animals   to   gro   without   care, 

penalty,   8  697f. 
prisoners,   to,   by   officer,   8 1^7. 
prosecution  for,  8  599a. 
provisions     relating     to,     do     not     affect 

game  laws,  8  699c. 
8ea-g:ulls,    killing,    etc.,    a    misdemeanor. 

8  599. 
training  animals  for  certain  purposes,  a 

misdemeanor,   8  697. 
unnecessary     torture,     sufCerlngr,     etc.,    a 

misdemeanor,    8  697a. 
words,  defined,  8  699b. 

CUBIC-AIR  liAi;^ 

number  of  cubic  feet  required  in  lodg:inff 

houses     for     each     person. 
8  401a. 

CUMUIiATIVB   8BNTBNOB.     800  tit   Judgr- 
ment. 

CUNNILINGUS 

a  felony,   8  288a. 
unconstitutional,  8  288a  noto. 

cvnvEsw 

destruction    of,   at   certain   seasons,    pro- 
hibited, 8  826. 

CUSTODY.     See   tit.   Involuntary  Servitude, 
indictment     against     defendant     not    in, 

8  945. 
involuntary   servitude,   8 181. 
orderlas  dcfendaBt  imto 
on  arraigrnment,    8  986. 
on  trial.     See  tit  Trial, 
retaking    goods     from     officer,    a    mlsde* 

meaner,  8  102. 
DAIRIES 

butter.     See  tit  Butter. 
false  testa 

district    attorney,    duties    in    relatlom 

to,   8  381b. 
examination  and  marking  of  testing-. 

apparatus  by,  8  881b. 
fees  for  testing-apparatus,  8  381b 
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DAIRIES 

false  te«t»— -(Continued). 
•tat«  daliT  bvreav 

duty     to     prosecute     offenders, 

8  881b. 
duty     to     supply    apparatus     for 

testing^,  8  381b. 

DAIRY    PRODUCTS.      See    tit.    Oleomarga- 
rine, 
butter    manufactured,     sale     of,    without 

showing  character,  penalty, 

8  383. 

fraud  in  sale  of,  penalty,  9  381. 

DAM 

alteration  or  repair  of,  notice  of  inten- 
tion,   9  636c. 

construction  of,  notice  of  intention,  9  686c. 

fish   commissioners    to    examine,    9  687. 

injuring:  or  destroying:,  penalty,   9  607. 

maliciously  destroying:  or  injuring*  pen- 
alty,  9  607. 

owner   of,   failure   to   construct   flshways, 

penalty,   9  637. 

DAMAGES.     See    tit.   Malicious   Mischief, 
civil   remedy   for,    9  •• 
habeas   corpus,   g:rowing-  out  of,   9  1606. 

DAYTIME.     See  tits.  Definition;  Explosive, 
definition  of,  9  7. 

DEAD  ANIMALS 

putting:,  in  stream.  hig:hway,  etc,  pen- 
alty,  9  374. 

DEAD  BODY.     See   tit.   Cemetery. 

arrest  or  attachment  of,  a  misdemeanor, 

9  896. 

removal  of,  from  cemetery,  for  dissecting: 

purposes,  a   felony,   9  291. 

unlawful  removal  of,  from  g:rave,  pen- 
alty,  9  391. 

DEADLY    IMTEAPON.      See    tits.    Homicide; 
Murder. 
anaavlt  witk 

as   to,   generally,   9  846. 
by  life  convict,  9  246. 
penalty  for,  9  246. 

elements  of  offense,  99  244,  245. 

having:  possession  of,  with  intent  to  com- 
mit assault,  a  misdemeanor, 
9  467. 

possession   of,   with   intent   to   assault,   a 

misdemeanor,    9  467. 

punishment  for,  9  846. 

search  of  defendant  for,  may  be  ordered 

when,   9  1642. 

self-defense.     See  tit.  Self-defense. 

taking:,  from  arrested  person,  9  846. 

using:  unlawfully,  a  misdemeanor,   9  417. 

DEATH.  See  tits.  Civil  Death;  Death  Pen- 
alty. 

agrent  to  receive  commission,  of,  proceed* 

ing:8  on,   9  1369. 

civil  rigrhta  of  convicted  person,  sus- 
pended,  9  673. 

collision,  neg:llg:ence  causing:,   9  369. 

explosion,  ne^ lig:ence  causing:,   9  368. 

mischievous  animals,  from,   9  399. 

one  sentence  to  imprisonment  for  life  is 

civilly  dead.   9  674. 

within  what  time  must  occur  to  be  mur- 
der.   9  194. 


DEATH  PENALTY.  See  tits.  Civil  Death; 
Deayi. 

appeal  from  order  carrying:  out  execution 

of  Judg:ment  of.  not  al- 
lowed,  9 1227. 

assault  by  prisoner   with   deadly   weapon 

punishable    by,    9  246. 

bailable,     offense     punishable     with,     is, 

when,   only,    9  1270. 

duty 

of  district  attorney  on  hearing  as  to 
insanity  of  convict  sen- 
tenced  to,     9 1222. 

of  g:overnor  on  receiving:  copy  of 
judg:ment  of,  9  1220. 

of  Judge  on  passing  sentence  of, 
9 1217. 


duty  of,  on  receiving  transcript  of 
sentence    of,    9 1220. 

may  require  opinion  of  Justices  upon 
receipt  of  transcripts  of 
Judgment  of,   9  1219. 

may  suspend  sentence  of,  9  1220. 

Jwdgmcat  of 

how  executed,   9  1229. 
power  to  suspend,  9  1220. 

proceedings  wkcre 

defendant     becomes     insane, 

99  1221,   1223,   1224. 
defendant   pregnant,    9  1226. 
Judgment  has  not  been  executed, 
but     remains     in     force, 
9  1227. 
suspended  on  appeal,  when,  9  1243. 
transmission  of  statement  of  convic- 
tion and  testimony  to  gov- 
ernor, 9  1218. 
warrant  of   execution   of,    9  1217. 
murder,  must  occur  within  what  time  to 

be,  9  184. 
proceedings      where      convict      pregnant, 

9  1226. 
procuring    conviction    and    execution    of 

innocent  person  by  perjury, 
punishable    by,    9 128. 
punishment  of,  how  inflicted,  9  1227. 
sentence  of.  See  "Judgment  of,"  this  title. 
VMCZccvted  Jvdgmeat  of 

carrying   into   effect.    9  1226. 
order  carrying  into  effect  not  appeal- 
able,  9  1227. 
warrant  of  execution   of,   9  1217. 
when  convict  insane,   99  1221,   1223,   1224. 
when   convict  pregnant,    9  1226. 
when  offense  punishable  with,  defendant 

to    be    given    into    custody, 
9  1286. 

DEATH  SENTENCE.     See   tit  Judgment. 
DEATH -IMT  ARRANT 

on  Judgment  of  death,  9  1217. 
return   of  warden  upon,  after  execution, 

9  1230. 
DEBT 

evidence     of,     subject    to     embesslement. 

9  610. 
illegally  contracted,  not  invalid,  9  667. 
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DEBTOR 

fraudulent  conveyance  by»  a  mlademeanor, 

§631. 
fraudulently     concealing    property.      See 

tit.    Fraudulently    Conceal- 
Inff  Property, 
as  to,  erenerally,  §5  164,  166.    . 
fraudulently    dlsposlngr    of    property, 

penalty.   (166. 
penalty   for,   §  166. 

DECEIT.     See   tit.   Fraud. 

attorney,    by,   a   misdemeanor,    9 160. 
witness,  deceiving^,  a  misdemeanor,  i  1S8. 

DECEIVING,  ETC. 

voters,  a  felony,  9  6S. 

witness,   a  misdemeanor,   9  183. 

DECISION 

■sreelBff  to  fflve 

by  arbitrator,   9  95. 
by   juror,    9  96. 
by  referee,   9  96. 
by  umpire,   9  95. 
penalty  for.  9  96. 

attempt  to  Inflvcaee 

of  arbitrator,  9  9S» 
of  juror,  9  96. 
of  referee,   9  96. 
of  umpire,  9  96. 
penalty  for.  9  96. 
promise  of  arbitrator,  juror,  etc.,  to  fflve 

certain,    penalty,    9  96. 

DECLARATIONS.     See  tlL  Evidence, 
admissions,   etc.,    9  1102. 

DECLARATION  OF  DECEASED 

as  to  sreneral  rule  of  evidence  groverning-, 

9  1102. 

DECLARATION  OF  PRISONER 

as  to  sreneral  rule  of  evidence  flroverninflr, 

9  1102. 

DEED.     See  tit.  Conveyance, 
forprery    of,    9  *70. 

DEER 

affidavit  when  shipping^,  9  626u. 

close    season     of.     hunting    in,     penalty, 

9  626f. 
destruction   of,   prohibited,    9  626f. 
dogs,  hunting,  with,  during  close  season, 

a  misdemeanor,  9  626j. 
female,  killing  of.  a  misdemeanor,  9  626e. 
license  to  raise  as  a  business.  9  631d. 

limit 

of  number  of  to  be  killed,  9  6261. 
of  shipment  of,   9  627b. 

male,   and   deer-meat,    9  626f. 

meat,  9  626f. 

possession    of   meat    of,    between    certain 

dates,     a     misdemeanor, 
9  626h. 

running  or  trailing,  during  close  season, 

a   misdemeanor,    9  626j. 

tracking  with  dogs,  9  626j. 

trailing,  during  close  season,  a  misde- 
meanor, 9  626j. 

DE  FACTO  OFFICER 

acting  as  officer  without  qualifying,  ef- 
fect  of.   9  66. 

not  affected  by  what  provisions  of  code, 

9  66. 


DEFACEMENT.     See  tit.  DefaclnsT* 
of  brands  on   domeotic  aslmala 

a  felony  when,  9  367. 
a  misdemeanor  when,   9  367 H* 
of  marks  upon  logs,  lumber,  or  wood,  a 

misdemeanor,    9  866. 
of  marks  upon  wrecked  prbperty,  a  mis- 
demeanor,   9  866. 
of  public  records,  penalty,   9  866. 
of   trade-marks,  a   misdemeanor,    9  864)&. 

DEFACING.     See   tit   Defacement. 
of  brand* 

a  felony  when,  9  867. 
a  misdemeanor  when,   9  867 H* 
of     ear-marks,     a     misdemeanor.     99  867, 

867H. 
public  library,  books  of,  a  misdemeanor, 

9  628. 
public  records,  by  officer  having  them  in 

custody,   penalty,   9  113. 
tombs    and    monuments,    a    misdemeanor, 

9  296. 

DEFECTS.     See    tit.   Errors   and  Mistakes. 

pleadings  and  other  proceedings,  in,  when 

not  material,  9  1404. 

writ  of  habeas  corpus,  immaterial  when, 

9  1496. 

DEFENDANT.     See  tit.   TrIaL 

absence    of,    during    triaL      See    tit    New 

Trial. 
acQuiltal,    detained    or    discharged    after. 

when,   9  1166. 
admission  to  bail.     See  tit  Bail, 
answer,  must  be  allowed  time  to,  9  990. 
appeal,  in  what  cases  may.     See  tit.  Ap- 
peal, 
appearance    at    verdict,    necessary    when, 

and   when   not,   9  1148. 
arraignment  of.     See  tit  Arraignment 
for  judgment,  9  1200. 
if  in   custody,   9  978. 
arrest  of 

and  surrender  by  ball,   9  1801. 
by  whom,  when  on  bail,   9  1301. 
must     be     taken     before     magistrate 
without   delay   when,    9  826. 
on   bench-warrant,    9 1199. 


must    be     taken     before     magistrate 

without  delay  when,  9  826. 
taken  before  what  magistrate,  99  821. 
824. 
attorney  of,  right  to  visit  him  In  prison, 

9  826. 
ball  of.    See  tit  Bail. 
ehallenffe  by 

must    be    informed    of    his    right    to, 

9  1066. 
when  several  defendants,  must  unite 
in,    91066. 
commission,    right    of,    to    examine    wit- 
nesses on,  9  1860. 
commitment  of.     See  tit  Examination, 
for  examination,  form  of,  9  868. 
for  examination  or  discharge  on  bail 

or    postponement    9  862. 
how    made,    and    to    whom    delivered. 

9  876. 
when  to  be  made.   9  872. 
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DEFENDANT— (Continued). 

copy    of    testimony    taken    before    srrand 

Jury  to  be  given  to,  8  925. 
corporation  as  a,  (S  1S90-1897. 

■  coonsel 

entitled   to,    8  686. 
may  visit  in  prison,  9  825. 
must    be    allowed    time    to    procure, 
§  859. 
defense,  nuiy  show  all  facts  tending:  to  a, 

under    plea    of    not    eruilty, 
§  1020. 
deflnition   of,   8  686. 

depositions    taken    on    examination    must 

be  read   to,   9  864. 

dlsckarired  for  want  of  prosecvtioA 

as  to  when  must  be,  9  1888. 
if   action    dismissed,    9 1884. 
in  certain  cases,  9  1888. 
on   reversal   of  judgement,   9  1262. 
or  not,  on  verdict  of  acquittal,  9  1166. 
when  and  how,  9  871. 
dischargringr  one  of  several,  to  be  a  wit- 
ness, 99  1099,  1100. 
entitled  to  two  days  in  which  to  prepare 

for   trial,    91049. 
examination  of,  when   to   proceed,   9  860. 
g^rand   jury   not   bound   to   hear   evidence 

for,  9  920. 
held   or  dischargred   on   motion   in   arrest 

of  judg-ment,   9  1188. 
how  broU£rht .  before  court  for  Judgrment, 

991194,  1196. 
Impeachment  of,    99  740-744. 
Indictment    found    agralnst,    when    not    in 

custody,      proceedlngrs      on, 
9  946. 
fnoanltT- 

becomlng-     insane     after     conviction, 

proceeding's,    9  1221. 
dischargre  of  insane  convict,  proceed- 
lngrs,   91587. 
proceedlngrs  after  acquittal  on  g^round 
of,   91167. 
Is,  who,   9  686. 

Joint   acquittal   or   conviction    of   one    or 

more,  9  970. 

ground  for  not  pronounclngr,   9  1201. 
may  show  cause  agralnst  pronounclngr, 
9  1201. 
money,    etc.,     taken     from,     disposal    of, 

99  1412.  1418. 
must  be  informed  of  chargre  agralnst  him. 

and  of  his  rights,   9  858. 
must  be  taken  before  magistrate  without 

delay,  9  826. 
■ame  of 

Indictment  by  erroneous  or  flctitlous. 
inserting    correct    name, 
9  953. 
not  Indicted  by  true,   proceedings  on 
arraignment,    9  989. 
office,   on  removal  from,   99  760-766. 
party    prosecuted,   known   as,    9  685. 

plea  of 

to  be  stated  to  jury,  9  1098. 
refusing    to    make,    a    plea    of    not 
guilty    entered,    9 1024. 
pleading   on  part   of,   9 1002. 


DEFENDANT— (Continued). 
plcadlBffs  of 

demurrer.     See   tit.   Demurrer. 

as  to,  generally,  9  1008. 
plea.     See  tit.  Plea. 

as    to.    generally,    9  1003. 
refusal     to     enter,     proceedings     on, 
9  1024. 
prcseace  of 

at  arraignment,   necessary.   9  977. 
at  judgment,   necessary,   9  1193. 
at  trial,  as  to  necessity  of,  9  1048. 
In     justlces's      court,      necessity      of, 

9  1434. 
In   police  court,   necessity  of.   9  1484. 
not  necessary  at  hearing  on  appeal, 

9  1255. 
on  appeal,   not   necessary,   9  1255. 
on    rendering    verdict,    necessary. 

9  1148. 
on   trial,  necessary,  9  1043. 
present,   must  be   personally,   at  trial   in 

police     or    justice'^     court. 
9  1434. 
presumption  of  Innocence  of,  9  1096. 
proceedings   upon    verdict   of    not   guilty, 

9  1166. 
property,  etc.,  taken  from,  disposition  of, 

91412. 
reasonable    doubt.      See    tit.    Reasonable 

Doubt, 
as  to  degree  of  guilt,  verdfot  In  case 

of,    9  1097. 
as    to    guilt    of,    right    to    acquittal, 
9  1096. 
receipt   for   property    taken    fr^m    9 1412. 
remand  of,  after  verdict  against,  9  1166. 

rlcrkt  of 

as  to,  generally,  9  686. 

attorney  of,  to  visit  in  prison,  9  825. 

to  be  Informed  of  charge  by  magis- 
trate,  9  858. 

to    conditional    examination    of    wit- 
ness,   99  1336.   1340. 

to   counsel.   9  686. 

to    produce    witnesses,    9  866. 

to    separate    trial,    where   jointly    in- 
dicted,   9  1098. 

to  speedy  trial,   9  686. 

to  time 

to  prepare  for  trial,  9  1649. 
to   procure   counsel,   9  859. 

aearck  of 

in     presence     of     magistrate     when, 

9  1542. 
when   to   be    ordered,    9 1642. 
separate   trial   of.   when   jointly   charged. 

9  1098. 
speedy  trial,  right  to,  9  686. 
state's    evidence,    proceedings   where    one 

defendant      turns.      99 1099, 

1100. 
surrender  of.  by  ball,  99  1300,  1302. 
time   to  prepare  for  trial,   9  1049. 
time   to   send   for   counsel,    9  859. 
to  be  committed,  or  admitted  to  ball,  on 

postponement,    9  862. 
to  be  informed  of  charge  by  magistrate, 

9  858. 
to  be  present  when  adjudged  guilty  of  a 

felony,   91198. 
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DBFESIVDABTT — (Continued). 

to  have  rigrht  to  counsel,  9  686. 

trial,  two  days  to  prepare  for,  S  1049. 

tried  agrain  in  Justices'  or  police  courts, 

when  jury  dischargred  with- 
out  verdict,   §  1444. 

unnecessary  restraint  of,  before  convic- 
tion, not  permitted,  §  688. 

verdict   as    to   some    defendants,    another 

trial  as  to  others,  §  1160. 

warrant  of  arrest  for,  when  to  be  issued, 

9  813. 

WfcCM  «Bd   kow 

committed,    §  872. 
dischargred,  5  871. 

when    to    be    discharged    on    reversal    of 

Judgement,   9  1262. 

wltMeM  a«alnat  klmaelf 

as  to,  generally,   99  688,  1828. 
may  be,  9  1323. 
not  to  be,  when,  99  688,  1328. 
witnesses,   may   cross-examine,   9  865. 
may  produce,  9  866. 
must    be    examined    in    presence    of, 

9  865. 
Deerl«ct  of  defendant  to  testify  as  a, 

not  to  prejudice,  9  1323. 
right  to  be  confronted  with,  9  686. 
right  to  produce,  9  686. 

DEFENDANT  IN  IMPEACHMENT 

as  to,  generally,   99  737-744. 

DEFENDANT    ON    REMOTAIi    FROM    OF- 
FICE 

as    to,   generally,    99  769-766. 

DEFENSES  TO  CHARGE  OF  CRIME 

coercion.     See  tit  Coercion,  Threats,  etc., 

as  a  Defense. 

insanity.    See  tit.  Insanity. 

threats.     See   tit.   Coercion,  Threats,   etc., 

as  a  Defense. 

unconsciousness  of  act.  See  tit.  Uncon- 
sciousness as  a  Defense. 

DEFINITIONS  OF  TERMS.     See  tit  Words 

and    Phrases, 
accomplice,    9  1111. 
action,   criminal,   9  688. 
admission  to  bail,  9  1268. 
amateur  boxing  contests,  9  1112. 
animal,   9  699b. 
arrest    9  834. 

warrant  of,  9  814. 
arson,   9  44T. 

first    degree,    9  454. 

second  degree,   9  454. 
assault,  9  24f. 
ball 

as  to  meaning  of,  99  1268,   1269. 

admission  to,  9  1268. 

taking   of,   9  1269. 
barratry,  9  158. 
battery.   9  248. 
bigamy,   9  281. 
bribe,   9  7. 
bvildlng 

as  to,  generally,  99  448,  466. 

inhabited,  9  449. 
burglary,   9  459. 
burning,   9  461. 
F.C.— 112 


DEFINITIONS    OF    TERMS — (Continued). 
challenge 

as   to,  generally,   9 1055. 

for    cause,    9  1071. 

peremptory,    9  1069. 

to  jury,   9  1058. 

to  panel,   9  1058. 
city  and  county,  9  7. 
commission,    9  1351. 
common  barratry,   9  158. 
complaint,    9  806. 
conspiracy.    9  182. 
corruptly,  9  7. 

counterfeited   trade-mark,  9  862. 
"county,"  9  7. 
crime,  9  15. 

criminal   action,    9  688. 
cruelty,    9  699b. 
day-time,   9  7. 
dealers,   wholesale,    9  680a. 
defendant,    9  685. 
depose,   9  7. 
director,   9  672. 
drugs,  9  383. 
duel,   9  226. 

embezzlement,  99  508,  504a» 
express   malice,   9  188. 
extortion,   9  518. 
false  imprisonment,  9  286. 
false  weights  and  measures,  9iM. 

measure,    9  662. 

weight   9  552. 
felony,   9  17. 
food,  9  888. 

forged   trade-mark,   9  862. 
grand  larceny,   9  487. 
implied  malice,  9  188. 
incest,   9  285. 
indictment,    9  917. 
inhabited   building,   9  449. 
involuntary  manslaughter,  1 192. 
judgment  motion  in  arrest  of;  i  M66. 
kidnaping,   9  207. 
*  knowingly,  9  7. 

larceny 

generally,   9  484. 

grand,  9  487. 

petty.    9  488. 
libel,   9  248. 
lottery,    9  319. 
magistrate,    99  7,   807. 
malice 

implied,    9  188. 

as  to,  generally,  99  7,  188» 

express,  9  188. 
malicious  mischief,  9  694. 
maliciously,  9  7. 

manalangkter 

involuntary,    9  192. 

voluntary,    9  192. 
mayhem,    9  203. 
measure,  false,  9  662. 
misdemeanor,    9  17. 
misprision  of  treason,  9  88. 
month,   9  7. 
motion  in  arrest  of  judgment  9  118IL 


generally,   9  187. 

in  first  degree.  9  189. 

in  second  degree,  9  189. 
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D£FIIfIT10N9    OF   TBRMS— (Continued), 
negrlect*  §  7. 
neerligence,  ff  7. 
negrlisent,    9  7. 
negrlisently,  S  7. 
new    trial,    §  1179. 
nifirht-time.   §5  7,  460,   46S. 
nuisance,  publio,   9  870. 
oath.  9  119. 
owner,    §  599b. 
panel,  9  1067. 
peace-officer,   8  7. 
peremptory  challenge,   9  1069. 
perjury,   9  118. 
person,    89  7,   699b. 
personal   property,    8  7. 
petty    larceny,   8  488. 
police   courts,   8  1461. 
predatory   animals,    8  837HC8r]« 
presentment,    8  916. 
principals,   9  81. 
process,    9  7. 
property,   9  7. 
public  moneys,  9  486. 
public  nuisance,  9  S70. 
rape,   9  261. 
real  property,  9  7. 
riot   9  404. 
robbery,   9  211. 
rout.    9  406. 
salmon.   8  684. 
seal,  8  7. 

search-warrant,    9  1688* 
section,  9  7. 
set-n^ts,  9  686. 
special  verdict,  9  1161. 
state,  9  7. 
subpoena,    9  1826. 
torment,    9  699b. 
torture,   9  699b. 

trade-mark 

.  counterfeited.    9  868. 
forced,    9  862. 
general,   9  868. 


sreneral,  9  87. 

misprision  of,   9  88. 
unlawful   assembly,    9  407. 
verdict,  special,  9  1162. 
vessel,    9  7. 

voluntary   manslaugrhter,   9  198. 
warrant    of    arrest,    9  814* 
welgrht,  false,  9  662. 
wholesale    dealers,    9  830a. 
wilfully,   9  7. 
will,    9  7. 
writ,   9  7. 

DEFORMITT 

exhibitingr,  of  another,  for  hire,  a  misde- 
meanor,  9  400. 

extortion    by   threats   to   expose,   penalty, 

9  679. 

giviner  exhibition  of,  penalty,  9  400. 

DRFRAVDIPTG 

inns,  lodsrlng:  houses  and  boarding:  houses, 

9  687. 

DEFRAVDING  ELECTORS.     See  tit.  Crimes 
AKainst   Election   Laws, 
a   felony,    9  63. 


DEGREE  OF  CRIME 

court    to    determine,    on    plea    of    gnHt7$ 

9  1192. 

in    arson,    9  463. 

In   burglary,   9  460. 

in  larceny,  9  486. 

in  murder,   9  189. 

Jury  to  find,  9  1167. 

reasonable  doubt  as  to,  defendant  con- 
victed for  lowest,   9  1097. 

DEGREES  OF  MURDER.     See    tits.   Homi- 
cide; Murder. 

DELIRIUM  TREMENS.     See   tit  'Drunken- 
ness. 

DEMURRER.     See   tits.   Indictment;   Infor- 
mation; Pleadings. 
allowaaee  of 

bar    to    another     prosecution    when, 

99  1008,    1009. 
new  indictment  of  information  when, 

9 1008. 

arralgBBtent  on 

heard  when,   9  1006. 
to     indictment     or     information,     on, 
9  990. 
bar    to    another    prosecution,    if   allowed, 

when,    99 1008,   1009. 
conviction  on,  9  689. 
discharge,  on  sustaining  demurrer,  when, 

9  1009. 
form   of,    99  1003.   1006. 
grounds  for  enumerated,  99  1004,  1006. 
heard  when,  9  1006. 
how  put  in,  9  1003. 
Impeachment  in,  9  744. 
JvdgmcBt  on 

as  to,  generally,  9  1007. 
appeal.     See   tit.  Appeal, 
must  be  entered  in  open  court,  9  1008. 
objections   that   may   be   taken    by,   only, 

9  1012. 
or  plea,  only  pleading  allowed  defendant 

9  1002. 
overruled,   proceedings,   9  1011. 
pleading,  as  a,  9  1002. 
proceedlBgs 

where   demurrer  disallowed,   9  lOlt. 
where   resubmission   ordered,    9 1010. 
put  in  how,  99  1003,  1006. 
resubmission    not    ordered,    defendant    to 

be  discharged,  when,  9  1009. 
anatalBed 

effect   of   not    ordering   resubmission, 

9  1009. 
proceedings    when    resubmission    or- 
dered, 9  1010. 
proceedings  where  new  Indictment  or 
information     not     directed, 
9  1009. 
resubmission    not    ordered,    proceed- 
ings  on,    9  1009. 
time 

for  filing,  9  1003. 
for  hearing,  9  1006. 
to  put  In,   9  1003. 
to  articles  of  Impeachment     See  tit.  Im« 

peachment 
to  state  grounds   of  objection,   6  1006. 
what  objection  must  be  taken  by,  9  1011. 
when  heard,   S  1006. 
when  to  be  taken,  9  1012. 
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DEODAIVD 

abolished,   9  677. 

DKPOSfi 

Includes  what,  9  7. 

DEPOSIT 

after  bail  is  grlven,  and  before  forfeiture, 

9  1296. 
iB  llev  of  bail 

as    to,   grenerally,    9 1295. 
application  of,  to  dne  when,  9  1297. 
forfeiture  of,  disposal  of,   9  1207. 
made  after  bail  is  given,  and  before 

forfeiture,  91296. 
refBMdlBff 

on     demurrer     sustained     when, 

9  1009. 
on  discharg-e  of  defendant,  9  1802. 
return  of,  to  clerk,  9  888. 
to  be  applied  to  payment  of  Judgrment 

and  fine,   9  1297. 
when     forfeited,     how     disposed     of, 

9  1805. 
when  to  be  made,   9  1296. 
of  dead   animals   In   streets,    rivers,   etc., 

penalty,  9  874. 
of  United  States  or  state  bonds  as  bail, 

9  1298. 
officer  receiviner*  in  insolvent  bank,  pen- 
alty,  9  562. 

DBPOSmOir.    See  tits.  Perjury;  Witness, 
affidavit  for,  what  to  set  out,  9  1862. 
«ff«nt 

commission  to  be  returned  to,  how 
and  when  delivered  to, 
9  1868. 

unable    to    deliver,    proceedings    on, 
9  1369. 
annexing  copy  of  section  to  commission, 

9  1356.       . 
applleatloB  for 

made  on  affidavit,  9  1362.  ^ 

made  to  whom,  9  1868. 

to  contain  what,   9  1337. 
authentication   of,   9  1848. 
by  whom  to  be  kept,  9  870. 
eommiasiOB 

defined,   9  1851. 

executed  how,  9  1867. 

open  for  inspection,   9  1861. 

when   may   issue,    9 1851. 
copies  to  be  furnished.  9  1861. 
dead   or   insane  witness,   of,   9  686. 
defect  In.  or  want  of  title,  efl^ect,  9  1401. 
evidence 

reading  in,  9  1862. 

what  objections  to  questions  may  be 
taken,    9  1862. 

when  may  be  read  in,  9  1862. 
cxaatlBstlon 

not  to  proceed,  in  what  cases,  9  1341. 

of   prosecutor   and   witness   upon   in- 
formation,   9  811. 
execution  of  commission,  how,  9  1357. 
filing,  when  and  how,   9  1360. 
grounds   for  taking,  9  1336. 
infirm   witness,   of,    9  1336. 
inspection,   open   for,   9  1361. 
iBterroiratorlea 

allowed  and  settled  how,  9  1365. 

and  cross-interrogatories,  service  of, 
9  1856. 


DBPOSmON— (Continued). 

magistrate   to  return   to  court,   9  882. 

mailing,   9  1867. 

non-resident   witness,   when   may   be   ex- 
amined  on,    9  1349. 

notice   of  application   for,   9  1353. 

objection  to  reading,  in  evidence,  9  1345. 

of  prosecutor  and  witness  upon  informa- 
tion,   9  888. 

order  for  commission,  granted  when,  and 

to     contain     what,     99 1839, 
1354. 

prelimlMary  examination 

at  examination  of,  and  copying,  9  870. 
at,   in  homicide,   9  869. 
at  reading  of,  9  864. 

prisoner  in  another  county  of,   9  1846. 

return   by   mail,   9  1366. 

return  of  eommlaaion 

delivery  to  an  agent,  9  1858. 
direction  as  to,  9  1856. 
opened  for  inspection,   9  1861. 

search-warrant,      a  t      examination      for, 

99  1626,  1527^  1541. 

sick   or  Insane  witness,   9  1836. 

state 

examination  of  witness  residing  out 
of,    when    may   be   had    on, 
9  1849. 
of  witness  about  to  leave,  9  1836. 

stay  of  proceedings  on,   9  1354. 

subscription    to,    9  1355. 

taken    on    accusation    of   crime,   what   to 

contain,  9  812. 

taking  rewards  for,  penalty,  9  74. 

testimony  taken  on,  how,  9  1343. 

to  be  delivered  to  magistrate  when,  99  826, 

827. 

to  be  read  on  examination,   9  864. 

transmitting  to  clerk,  9  1844. 

warrant  of  arrest,  deposition  of  witness 

on,   what  to  contain,   9  812. 

when   deemed   complete,    in   a   charge    of 

perjury,    9  124. 

when  may  be  taken,   9  1886. 

when  to  be  filed,  9  883. 

witness   conditionally   examined,    reading 

of    depositions    and    objec- 
tions  thereto,   9  1854. 

unable    to   give    security    for   appearance 

of,  admissibility  of,  in  evi- 
dence,   9  882. 

DEPUTY.     See  tit.  Officers, 
appointment     of,     for     reward,     penalty, 

9  78. 
DESERTION 

of  child.     See  tit.  Abandonment  of  Child, 
of  wife.     See   tit.  Abandonment  of  Wife. 

DESTRUCTION 

of    ducks,    quail,    etc.,    when    prohibited, 

9  626. 
of  public  records  by  officers  having  them. 

in   custody,   penalty,   99  113, 

114. 

DETAINER 

unlawful,   penalty,   9  418. 

DIES 

making  or  possessing,  for  counterfeiting, 

penalty,  9  480. 

DIGGING 

on   land   of  another,   penalty,    9  602. 
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DIRECTOR,     See  tit   Corporations, 
deflnitlon  of,   5  672. 
misconduct   of,  a  misdemeanor,    S  660. 

pre«vBie4   to    have    aaseated    to    procoetf- 

when  he  was  absent,  S  670. 
when    he   was   present,    §  569. 
presumed  to  have  knowledgre  of  affairs  of 

company,    S  668. 

DIRECTOR  OF  BANK 

abstracting^    or    misappropriatingr    money 

of   bank,   penalty,    §  661a. 

concealing:  accounts  or  loans,  a  misde- 
meanor, 5  661d. 

concurring:  in  loan  to  director,  a  misde- 
meanor, penalty,  5  661d. 

deposit  with  bank  to  make  loan,  a  mis- 
demeanor, 9  661d. 

false  or  fraudulent  entries  by,  in  books 

of  bank,  a  felony,  S  668a. 

frauds   by,   punishment   of,    8  661b. 

guaranty  by,  beyond  leg:al  amount,  a  mis- 
.  demeanor,   6  661c. 

receiving:  deposit  by,  when  bank  insolv- 
ent, a  misdemeanor,   §  662. 

DIRECTORS  OF  STATE  PRISONS.     See  tit. 
Stato   Prisons. 

DISBARMENT,     See  tit.  Attorney. 

DISCHARGE 

grrand  Jury,   of,   9  906. 

DISCHARGED 

dcfendaat  may  bo 

after   motion    in   arrest   of  judgrment 
when,  and  when  not  5  1188. 

because  facts  do  not  constitute  an 
offense,   9  1117. 

how,  9  871. 

not  charg:ed  or  tried,  9  1388. 

on   ball,   on   postponement,   9  862. 

on  demurrer  sustained,  9  1009. 

on  habeas  corpus  when,  99  1487,  1488. 

on  verdict  of  acquittal,   99  1166,   1447. 

to  be  witness  when,  99  1099,  1100. 

when  action  dismissed,   9  1884. 

when  and  how,  9  871. 

when   evidence  insufflcient,   9  871. 

when  Judgment  reversed.   9  1180. 
demurrer     sustained,     defendant     to     be, 

when,    9  1009. 
fug:itive  from  Justice,  when  to  be,  9  1657 

Jory 

because  facts  proven  do  not  consti- 
tute an  offense,  proceed- 
ing:s,   9  1117. 

by  reason   of  accident,   9  1141. 

from   Illness  of  Juror,   9  1140. 

in  certain  cases,   9  1115. 

when  can  not  agree,  9  1140. 
magistrate   to   return   deposition,   etc.,   to 

court     on,     of      defendant, 
9  883. 

DISC  LOSING  FACT 

of  indictment  having  been  found,  a  mis- 
demeanor,   9  168. 

DISEASE 

animals  having,  to  be  killed  when,  9  402b. 
czponlng 

animals  infected  with,  a  misde- 
meanor,  9  402. 


DISEASE 

•xpooing — (Continued). 

persons      Infected      with,     a     misde- 
meanor,  9  394. 
removing    prisoners     because    of    conta- 
gious, in  the  prison,  9  1608. 

DISFRANCHISBMEBTT 

for  embezzlement,  99  424,  514. 

for    falsifying    accounts.    99  424,    614. 

for  fighting  duel,  9  228. 

of  legislator  for  receiving  bribe,  9  86. 

DISGRACE 

extortion  by  threat  to  expose  to.  9  619. 

DISGUISE 

wearing,  penalty,  9  186. 

DISINFECTION.     See   tit   Public   Health. 
DISINTERMENT.     See  Ut.   CeoMtery. 

DISMISSAL  OF  ACTION 

a  bar  in  misdemeanor  but  not  in  felony, 

9  1387. 

attorney-general     or     district     attorney, 

power    to   abandon    or   dis- 
continue prosecution,  9  1386. 

ball,  effect  on,  of,  9  1386. 

bail   in   misdemeanor,  but   not   la   felony, 

9  1887. 

court  may  order  action  continued  and  de- 
fendant discharged,  when 
and   how,   9  138B. 

court  to  order,  when,  9  1882. 

defendant  to  be  discharged  oa.  1 1882. 

discharge  of  defendant  on,  9  1384. 

district  attorney,  on  application  of,  9  1386. 

felony,  order  for,  not  a  bar,  9  i38T. 

ground   for,   9  1382. 

indictment  or  information,  om,  aot  an  ac- 
quittal,  9  21. 

Juvenile  delinquents,  probatlonanr  treat- 
ment of,  9  1388. 

misdemeanor,  order  for,  a  bar«  9  1887. 

motion  of  court,  on,  9  1385. 

nolle   prosequi    abolished,    9  18M. 

not  a  bar  in  felony,  9  1387. 

of  appeal.     See  tit.  Appeal. 

on  motion  of  court,  9  1386. 

prosecution,    want    of,    for,    when*    9  1382. 

reason   of,   to   be   entered   oa  vtinqtes   of 

court,   9  1385. 

rcsvbinlMiloM 

can    not    be    had    without    order    of 

court  for,    9  942. 
may  be   directed  by  court,   9  042. 

when   may   be   made,   9  1382-1881. 

when  ordered,  9  1382. 

DISORDERLY  CONDUCT 

competency   of   witnesses,   9  4t4a. 

corroboration  not  required,  9  414a. 

in    general,    9  416. 

legislature,  in  presence  of,  penalty,  9  82. 

DISORDERLY   HOUSE.     See    tit.    House    of 
Ill-Fame, 
keeping,    a   misdemeanor,    9  316. 

DISQUALIFICATION 

from  holding  office,   bringing  contraband 

goods  into  prison,  a,  9  180a. 

officer  convicted  of  crime  disqualified.  9  99. 

stenographer     paying     part     of     fees     to 

Judge,   9  92. 

to  hold  office,  engaging  in  duel,  9  228. 
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DISSBOnOV 

animals  used  In,  §  599c. 

unlawful  removal  of  body  for,  a  felony, 

§291. 
use   in    scientific   experiments,   §  599c. 

DISTRICT  ATTORNEY 

absent,  court  to  appoint  substitute,  9  1S80. 
bail,  action  agrainst  by,  where  defendant 

does  not  appear,   9  1807. 
notice  to,  on  application  for,  §  1274.    ' 
discloslner     indictment,     etc.,     a     misde- 
meanor, §  168. 
dismissal   of   action     on     application    of, 

§  1885. 
duty  of 

on  hearlner  as  to  insanity  of  convict 
sentenced    to    be    executed, 
§  1222. 
OB  inquisition   of  Insanity,   9  1868. 
to    bo    present   at    coroner's    Inquest, 

9  1520. 
when  fugritive  arrested,   9  1564. 
failure  to  attend,  court  may  appoint  sub- 
stitute, 9  1130. 
gaminff,  duty  in  regrard  to,  9  886. 

imiBd  Jvry 

duties   and   functions    of,    respectingr, 

9  922. 
may    order,     to    Institute    suits    for 

moneys     due     the     county, 

9  929. 
indictment,    disclosing    fact    of,    penalty, 

9  168. 
may    move    for    changre    of    venue    when, 

9  1038. 
notloe  to,   of  application   to   reduce   bail, 

9  1289. 
nuisance,  prosecution  for  maintenance  to 

be  by,  9  873a. 
power  to  abandon   or   discontinue  prose- 
cution,   9  1386. 
proceedingrs    agrainst,    for    removal    from 

office,    9  771. 
proceedings    by,    where    defendant    under 

Judgrment    of    death    is    in- 
sane, 9 1221. 
removal  of,  proceedingrs  for,  9  771. 
to  be  present  at  any  and  all  inquests  held 

by   the   coroner,   9  1620. 
to  file  information  when,  9  809. 
to   open  case  on  prosecutions,   9  1098. 
to  prosecute   persons  making:  false   dairy 

tests,    9  881a. 

DISTRICT    OF    COLVMBIA 

"state,"   includes,   9  7. 

DISTURBING  LEGISLATURE 

while  in  session,  penalty,   9  82. 

DISTURBING   PEACE 

as   to,   grenerally,    9  415. 
competency   of  witnesses,    §  414a. 
corroboration   not   required,   fi  414a. 
refusal  to   disperse   on   command,   a  mis- 
demeanor,   9  416. 
security  to  keep  the  peace,   99  706,  714. 

DISTURBING   PUBLIC    MEETING 

as  to,  grenerally,   99  58,  408. 
legrislature.    9  82. 
religrlous   meeting:,   9  302. 


DIVORCE 

advertising:    to    procure,   a    misdemeanor, 

9 159a. 
DOCK 

Injuringr  or  destroying:,  penalty,   9  <^07. 

DOCKAGE 
collecting:,  unlawfully,  penalty,   9  842. 

DOCKING  HORSES'  TAILS 

a  misdemeanor,   99  597a[2],  697b[2],  699d. 

evidence  of  unlawful,  9  697c[2]. 

violation   of   provisions   as    to,    a   misde- 
meanor,  9  597d[2]. 
DOCUMENTS 

destroying:,  a  felony,   9  817. 

fraudulent  issue  of,  penalty,  99  677-681. 

of  title  to  merchandise,   fraudulent  issue 

of.  See  tit.  Fraudulent  Is- 
sue of  Documents  of  Title 
to  Merchandise. 

public,  forg:ing:.  stealingr.  mutilating:,  etc., 

penalty,    99113,    114. 

refusal  ^of   officer   to    surrender,    penalty, 

9  76. 
DOG 

larceny   of,   9  491. 

value  of,  how  ascertained,  9  491. 

DOORS   AND  IMTINDO^irS 

breaking:  of.     See  tit.  Arrest 

and  retaking:  person  escaped  or  res- 
cued, 9  844. 
In  making:  arrest,  when,  99  844,  845. 

DOUBT 

reasonable.     See  tit.  Reasonable  Doubt 
as  to  degrree,  conviction  only  of  low- 
est, 9  1097. 

DOVESt  CLOSE   SEASON  FOR 

destruction  of,  or  possession  of,  a  mis- 
demeanor when,  9  626a. 

hunting,  etc.,  at  certain  seasons  prohib- 
ited,  9  626a. 

killing:,  in,  penalty,   9  626a. 

DRAINAGE 

pollution    of    water    by,    a    misdemeanor, 

9  874. 

DRAMA.     See  tit  CopyrIg:ht 

DRAMATIC   COMPOSITION.      See   tit  Copy- 
rig:ht 

DRAWING  BANK  CHECK 

without   funds   or   credit,   with   intent   to 

defraud,  9  476a. 
DRINK 

fidiilteratlBir 

penalty   for,    9  882. 
penalty  for  sale  of,  9  888. 
tainted,   p*enalty   for  sale   of,   9  888. 

DRIVERS  OF  LOCOMOTIVES  OR  CARS 

intoxication  of,  while  in  charge,  a  mis- 
demeanor,   9  391. 

DRUG  AND   DRUGS 

adminlsteringr  stupefying:,  assault,   9  222. 
adulterated 

or  tainted,  keeping-  or  selling:,  a  mis- 
demeanor,  9  883. 
penalty   for   sale   of,   9  883. 
adulterating,  penalty  for,   99  382,  883. 
assault  with   caustic  chemicals,    9  244. 
bringing    certain,    into    state    prison,    a 

felony,   9  171a. 
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DRUG  AND  DRUGS— (Continued), 
definition   of.   {  383. 

druersrlst  omittinsT   to   label  poisons,  pen- 
alty, S  380. 
fraud  or  wrongr  in  druggrlBt  penalty.  (  880. 
impure,  sale  of,  penalty.  5  383. 
labeling^,   wrongfully,  penalty,   S  380. 
polsonons 

sale   of,   penalty,    §  847a. 
substances,  mingrlingr,  with  medicines 
or   food,   penalty,    9  347. 
rape  by  administering:,   S  347. 

DRUGGIST.      See    tits.    Drugr    and    Drugrs; 
Poisons. 

entry    of   sales,    manner    of    making:    and 

keeplngr,    §  347a. 

labelingr     poisonous     substances,     penalty 

for  failure  to.  S  347a. 

penalty  for  violation  of  regulations  as  to 

sale   of  poisons,   S  347a. 

recording  sales,   9  347a. 

registry  of  sales,   9  347a. 

sale  by  entry  In   book,   9  347a. 

sale  of  poisonous  substances,  regulations, 

9  347a. 
DRUNKARD 

selling  Intoxicating  liquor  to.  a  misde- 
meanor, 9  397. 

DRUNKENNESS.      See    tits.    Homicide;    In- 
toxication, 
as  a  defense  to  crime,  9  22. 
as  an  excuse  for  crime,  9  22. 
when  may  be  considered.  9  22. 

DUCK 

close  season  for,  penalty  for  killing  dur- 
ing,   9  626. 

destruction  of,  prohibited  when,   9  626. 

possession  of,  during  close  season,  pen- 
alty.  9  626. 

shooting  from  moving  boats,  etc.,  pen- 
alty, 9  626o. 

using  animals  as  blind  in  hunting,  pen- 
alty.   9  626p. 

wild,   protection    of  growing   crops    from, 

9  626H[t]. 

DUELS.     See  tit.  Duels  and  Challenges. 

DUELS  AND  CHAIiLENGES 

disfranchisement     of     persons      fighting, 

9  228. 
duel,  definition  of,   9  226. 
fighting  a  duel,  disqualified  from  holding 

office,    9  228. 
inhabitant    leaving    state    to    evade    law 

against,   penalty.    9  780. 
of    this    state    concerned    in.    out    of 

state,  where  party  wounded 

dies,  jurisdiction,   9  779. 
Jurisdiction    over   ofl^ense    of,    9  779. 
leaving    state    with   intent    to    evade    law 

against     dueling,     penalty, 

9  231. 
oflfice,    person    fighting,    disqualified    from 

holding,    9  228. 
ofilcer    not   exerting   himself    to   prevent, 

penalty,   9  280. 
officer's  duty  to  prevent,  9  230. 
out  of  state,  death  within  state,  penalty, 

9  779. 
posting   for   not   fighting   duel,   a   misde- 
meanor,   9  229. 


DUELS    AND    CHALLENGES— (Continued), 
preventing,  duties  of  officers  in,  §  230. 
privilege  of  witness,   9  232. 
punishment  for   fighting,   sending   or   ac- 
cepting challenge,  §  227. 
when  death  does  not  ensue,  9  227. 
when   death  ensues,    9  226. 
witness   in   case   of.   privileges,    9  232. 

DUMPING  GARBAGE,  ETC. 

in    navigable    waters    or    ocean,    penalty. 

9  3 74a. 
DUPLICATE 

receipt  or  vouchers  to  be  signed,  9  680. 
DURESS.     See   tit.   Extortion. 

as   affecting   criminal    liability.    9  26. 

elections,  at.  penalty.   9  69. 

DUTY 

neglect  or  omission   of,  by  public  officer. 

removal    from    office.    9  661. 
omission    to    perform,    when    punishable. 

9  662. 

DUTY  TO  BURY.     See   tits.  Burial;   Ceme- 
tery, 
arresting  dead  body,  a  misdemeanor.  9  295. 
as  to  who  charged  with 
generally,    9  292. 
If  deceased 

a  married  woman,  9  292. 

left  no  husband  or  kindred.  9  292. 

not  a  married  woman,  9  292. 

If    person    upon    whom    duty    is    cast 

omits  to  make  burial,  9  292. 

attaching     dead     body,     a     misdemeanor, 

9  296. 
burial   of   dead   body   within    city   limits, 

9  297. 
custody  of  dead  body,  as  to  who  entitled 

to.    9  294. 
punishment  for  omission   to   bury,   9  294. 
who    entitled    to    custody    of    dead    body. 

9  294. 
EARTH 
carrying  away,  a  misdemeanor,   9  602. 

EDITOR 

liability  for  criminal  libel.     See  tit  Libel, 
as   to.   generally,    9  263. 

EELS.     See  tit.  Game  and  Fish, 
salt-water,  protection  of,  penalty  for  vio- 
lation, 9  628J. 
EGGS 
destroying,   of  sea-gulls   or   cranes,   pen- 
alty. 9  599. 
of  certain   other  birds,   destruction   of,   a 

misdemeanor,    99  626b.    637f. 
of  wild  birds,  protection  of,   9  637f. 

EIGHT-HOUR  LAW.  See  tit.  Hours  of  La- 
bor. 

agent,   etc..   on    public   works    permitting 

laborers  to  work  more  than 
eight  hours,  penalty,  9  663c. 

contractors,  etc.,  on  public  works,  per- 
mitting laborers  to  work 
more  than  eight  hours, 
penalty,   9  663c. 

requiring  apprentice  to  work  more  than 

eight  hours,  a  misde- 
meanor,  9  661. 

requiring  wards  to  work  more  than  eight 

hours,  a  misdemeanor, 
9  661. 
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EIGHT-HOUR  LA^W — (Continued). 

state  officers,  agents,  contractors,  or  sub- 
contractors, p  e  r  m  1 1 1  ing: 
workmen  upon  public 
works  to  labor  more  than 
elgrht  hours,  a  misdemeanor, 
§  658c. 

EGRET 

haviner    In    possession    for   sale,    penalty, 

8  626r. 
sale    of,   penalty,    9  626r. 

EJECTMENT 

returning    to    take    possession    after    re- 

moTal,   penalty,   9  419. 

ELECTION.    See  tits.  Crimes  Against  Elec- 
tion Laws;  Election  Laws, 
abduction  at,  9  59. 
abetting    fraudulent    voting    at,    penalty, 

95  47.  52. 
accessories  to  violation  of  laws  of,  pen- 
alty,  9  52. 
aiding  and  abetting  offense  against  elec- 
tion laws,   penalty,  9  52. 
association,    bribery    of    delegate    from, 

penalty,   99  54.   64b. 
ballot-box,    officer    aiding    in    wrongfully 

placing    or    removing    bal- 
lots, penalty,  9  46. 
ballots 

adding   to,  penalty,    9  48. 

carrying    away    or    destroying,    pen- 

<     alty,  9  45. 
changing  by  election  officers,  penalty, 

9  48. 

false,  printing  or  circulating,  a  mis- 
demeanor,  9  82. 

fraudulent  examination  of,  by  officer, 
penalty,   9  49. 

fraudulent  introduction  of,  penalty, 
99  46.  48. 

interfering  with,  penalty,  9  46. 

mixing,    penalty,    9  48. 


aiding    in    changing,    destroying, 
removing,    etc.,    penalty. 
9  57a. 
tampering  with,  a,  penalty,  9  57a. 
tampering  with,  a  felony,  9  45. 
betting  on,  penalty,  9  60. 
between  counts  in  an  indictment,  9  964. 

board  of 

person  on,  not  conversant  with  Eng- 
lish language,  9  49a. 

refusal  to  act  on,  penalty,  9  49a. 

refusal  to  be  sworn  by  or  answer 
questions  of,  penalty,  9  43. 

refusal  to  obey  summons  of,  penalty. 
9  44. 
boarding   voters,   9  64b. 
bribe,  receiving  by  members  of  nominat- 
ing     convention,      penalty, 
9  57. 
bribery.     See  tits.  Bribe;  Bribery. 

as  to,  generally.  99  64,  54a,  54b,  66. 

at,  penalty,  99  54,  54a,  64b. 

at,  what  acts  punishable,   99  54,  54b. 

•lectors,   9  58. 

members  of  committee,  etc.,  penalty 
for  giving  or  receiving, 
167. 


ELECTION 

bribery — (Continued). 

of   members    of   legislative    caucuses, 

9  57. 
of  members  of  nominating  body,  pen- 
alty,   9  53. 
repayment    of    money    expended    in, 
9  54a. 
ewDdldate 

bribe  to  member  of  convention,   etc, 
penalty    for   giving    or    re- 
ceiving,  9  57. 
bribery  by,  penalty,   99  64,  64b\ 
for  legislative  body,  soliciting  or  de- 
manding   his    vote    for    or 
against  a  measure,  9  65a. 
gifts  or  promises  by,  penalty,  S  54b. 
Inducing  to  withdraw,   9  54b. 
ofleasea  by 

enumerated,   99  64,   54b. 
penalty  for,   99  64,  54b. 
payment,  etc..  In  consideration  of  be- 
ing selected  as,  9  64. 
pledge  by,  penalty,  9  65a. 
pledge   to   convention   or   nominating 

body,    9  552. 
soliciting  vote  of.  penalty,   9  55a. 
caucuses,  bribery  of  members  of,  penalty, 

9  67. 
circulars    intended    to    injure    candidate, 

penalty,    9  62a. 
club,   bribery   of   delegate   from,   penalty, 

9  54b. 
communicating   unlawful    offer    to    voter, 

penalty,  9  56. 
contracting    for    anything    of    value    for 

voting  or  not  voting,   pen- 
alty,   9  54b. 
contributing  anything  of  value   for   vot- 
ing or  not  voting,  penalty, 
9  64b. 
coBvestloBy  bribery  of 
delegates  to,  9  67. 
members   of,   penalty,    9  57. 
receiving     gift     in     connection     with 
candidacy,   penalty,    9  64a. 
corporation      influencing      employees      in 

voting,   penalty,    9  59. 
corrupting   electors,    penalty,    9  58. 
counts  in  an  indictment,  between,  9  954. 
deceiving  electors,   penalty,   9  58. 
defrauding  electors,  penalty,  9  58. 
delegates   to   nominating  convention,   re- 
ward to,  penalty,  9  57. 
disturbing,  a  misdemeanor,  9  58. 
duress  of  voters,  penalty,  9  59. 
entployer 

influencing  employees  In  voting,  pen- 
alty,  9  69. 
shall    not    inclose     wages     in     "pay- 
envelopes"      with      certain 
matter,  etc..   9  69. 
employment  as   consideration   to  vote   or 

not  vote,  penalty,   9  54b. 
English     language,     inability     to     under- 
stand   or    write,    effect    on 
eligibility   as    election    offi- 
cer,   9  49a. 
false   registration,   penalty,    9  42. 
forging  or  altering  returns,  penalty.  9  50. 
furnishing     entertainment     for     electors, 

penalty,    9  64. 
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furnlshlnsr    money    for,    a    mlsdtemeanor 

when,   9  64. 
furnishing:    property    for,    a   misdemeanor 

when,   §  54. 
gifts   to  voters,   penalty,   §  64b. 
indictment,  between  counts  or  oftenses  in, 

5  964. 
inspectors,  unfolding  or  marking  tickets, 

penalty,    5  49. 
Intimidating  voters,  penalty,  9  68. 

iBtlMldatloB 

of    employees    by    employer,    penalty, 

§69. 
of  voters,  penalty,   8  69. 
intoxicants,    furnishing    on    election-day, 

penalty,  9  63b. 

leirlalatwe 

bribery  of  candidate  for,  by  candi- 
date for  United  States  sen- 
ate, penalty,  9  63. 
bribery  of  members  of,  by  candidate 
for  United  States  senate, 
penalty,  9  63. 
evidence  of  bribery  of  members  of, 
by  United  States  senator, 
9  63. 

letters  intended  to  injure  candidate,  pen- 
alty,   9  62a. 

liquors,  furnishing,  on  election-day,  pen- 
alty,  9  63b. 

loan   to   voter   for   voting  or   not  voting, 

penalty,    9  64b. 

marking  ballot  by  officer,  penalty,  9  ^9. 

meeting  of  electors,  disturbing,  a  misde- 
meanor,   9  68. 

member  of  nominating  convention,  gen- 
eral, bribery  of,  penalty, 
9  67. 

nomination,    receiving   gift   in   connection 

with,   penalty,   9  64a. 

offer    to    voter,    communicating,    penalty, 

9  66. 


offer  of,   to  voter,   penalty,   9  64b. 
offering  to  procure  positions  for  elec- 
tors,  penalty,    9  66. 


attempting  to  find  names  on  ballots, 
penalty,    9  49. 

bribing,  deceiving,  or  defrauding 
electors,   penalty,   9  63. 

disclosing  name  of  person  voted  for, 
penalty,    9  49. 

fraudulent  acts  of,  penalty,   9  41. 

interfering  with,  penalty,    9  46. 

neglect  or  refusal  to  act,  penalty, 
9  41. 

not  conversant  with  English  lan- 
guage, effect  on  eligibility 
of,    9  49a. 

persons  acting  as,  without  appoint- 
ment,   penalty,    9  40. 

refusal  to  act  as,  penalty,  9  41. 

tamperlnv  with 

ballots,  penalty,   99  48,  49,  60,  61. 
poll-lists,    penalty,    9  67a. 
violation  of  election  laws  by  persons 
not,   penalty,    9  61. 
pamphlets    Intended    to    injure    candidate, 

penalty,    9  62:i. 


BLBCTIOW— (Continued). 

"pay-envelopes,"    employer   shall   not   In- 
close     wages     in     certain, 
9  69. 
personating  voter,  penalty,   9  46. 
persons    not    officers     violating     election 

laws,   penalty,   9  61. 
poll-liat« 

carrying  away,  penalty,  99  46,  48. 
destroying,  penalty,  99  45,  48. 
Interfering   with,   a   felony,    9  46. 


aiding  in  changing  or  destroying, 

penalty,    9  67a. 
tampering  with,  penalty,  9  67a. 
poster  intended  to  Injure  candidate,  pen- 
alty,  9  62a. 
piimary 

bribing  members,  penalty,  9  67. 
code   sections  applicable   to,   9  64^. 
promising    or    contributing    anything 
of  value  for  voting  or  not 
voting,    penalty,    9  64b. 
public  meeting,  preventing,  penalty,  9  68. 
receiving  or  contracting  for  anything  of 

value  for  voting  or  not  vot- 
ing, penalty,   9  64b. 
refmlBlnv  from  votiav 

agreement  for,  penalty,   9  64b. 
through    intimidation,    9  69. 
refusal 

of  officer  to  act,  penalty,  9  49a. 
to   be  sworn   by  or  to  answer  ques- 
tions    of     board,     penalty. 
9  43. 
to  obey  summons   of  board,  penalty, 
9  44. 
registered,  procuring  disqualified  persons 

to  be,  penalty,   9  4£. 
rcstotratlOM 
false 

penalty   for,    9  42. 
permitting,    by    another,   penalty, 
9  42a. 
fraudulent,  penalty  for,  9  42a. 


adding  to  or  subtracting  from,  pen- 
alty,  9  61. 
altering,   by  election  officer,   penalty, 

99  46,   48. 
altering,   penalty,    9  60. 
forging  or  altering,  penalty,  99  46,  50. 
senator,    advancing    money    by    candidate 

for    United   States     senate, 
penalty,   9  63. 
society,   bribery   of   delegates   from,   pen- 
alty.  9  64b. 
ticket,    printing    illegal,    a    misdemeanor, 

9  62a. 
tleketa 

circulating   such   as   do   not   conform 

to  law,   penalty,   9  62. 
violation  of  election  laws  as  to,  pen- 
alty.  9  62. 
violation  of  election  laws  by  persons  not 

officers,    penalty,    9  61. 
vote,  attempting  to,  without  being  quali- 
fied, penalty,  9  46. 
voters 

bribery    of,    penalty,    99  64a,    64b. 
gift   or   promise    to.    making,    penalty 
for,    9  54b. 
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interfering  with,  penalty,   S  45. 
Intimidatiner,     corrupting,     deceivinff, 
etc.,  a  felony,  I  63. 

oiIeM«««  by 

enumerated,   58  64a,   64b. 
penalty  for,   99  64a,  64b. 
votes,  adding  to  or  subtracting  form,  pen- 
alty,  9  61. 


attempting  to,  without  being  quali- 
fied, penalty,   9  46. 

fraudulent  attempt   to,   penalty,    9  46. 

fraudulent,  penalty,   9  46. 

more  than  once,  penalty,  99  46,  46. 

personating  voters,  penalty,   9  46. 

persuading  another  to,  fraudulently, 
penalty,   9  47. 

procuring  illegal,  penalty,  9  47. 

receiving  gifts  in  connection  with, 
penalty,  9  64a. 

wltiicaa  !■  election  ca«es 

exempt  from  prosecution,  9  64. 
incriminating   testimony,   9  64. 

BliBCnON  BOARD 

refusal  to  be  sworn  by  or  answer  ques- 
tions of,  a  misdemeanor, 
9  48. 

ELBCnON  liAH^S.  See  tits.  Crimes  Against 
Election  Laws;  Elections. 

adding  to  or  subtracting  from  votes  oast, 
1  penalty  for,  9  61. 

;     aiding     or    abetting     In     concealing     of- 
!  fenses,  a  felony,  9  62. 

allowing  fraudulent  registration,  penalty, 

9  42a. 

attempting  to  vote,  without  being  quali- 
fied, a  felony,  9  46. 

betting  on  elections,  a  misdemeanor,  9  60. 

bribing  members  of  legislative  caucuses, 

a  felony.  9  67. 

candidate  for  United  States  senate  must 

not   give    pecuniary    aid    to 
legislative   candidate,    9  63. 

changing  ballots,  etc.,  by  election  officers, 

a   felony,    9  48. 

circulating  anonymous  circulars  refer- 
ring to  political  candidates, 
a  misdemeanor,   9  62a. 

communicating  unlawful  offer  to  vote,  a 

misdemeanor,    9  66. 

contracting   for   any   money   or    thing   of 

value    for    voting    or    not 
(  voting,  penalty,  9  64b. 

corporation    amenable    to    election    laws, 

9  69. 
•    corrupting  voters,  a  felony,   9  68. 

deceiving  voters,  a  felony.  9  68. 

defrauding  voters,  a  felony,   9  68. 

demanding  that  candidate  shall  vote  for 

or  against  a  certain  meas- 
ure, a  misdemeanor,  9  66a. 

election     officers    acting     without     being 

qualified,  penalty.  9  40. 

force  used  to  influence  voter,  a  misde- 
meanor, 9  69. 

forging    or    altering    returns,    a    felony, 

9  60. 

fraudulent   registration,   penalty,    9  42. 


ELECTION  liAWS— (Continued). 

furnishing  money  for  elections,  a  misde- 
meanor,  9  64. 
intimidating  voters,  a  felony,   9  68. 
members    of    legislature    accepting    valu- 
able   consideration,    9  68)6. 
no  prosecution  against  witness  testifying 

in  election  cases,  9  64. 
offer     to     bribe     member     of     legislative 

caucus,  felony,  9  67. 

oflicer  of  election 

aiding  in  wrong-doing,  penalty,  9  67a. 
not   able    to    read    or   write    English, 

effect   on   eligibility,  '9  49. 
unfolding,     etc.,     ballots,     a     misde- 
meanor,  9  49. 

"pay-envelopes"     with     mottoes     prohib- 
ited, 9  69. 

penalty  for  refusal  to  serve  as  an  officer 

at   elections,    9  49a. 

preventing     public     meetings,     a    misde- 
meanor,   9  68. 

primary  elections.    See  tit.  Primary  Elec- 
tion. 
as  to  punishment  of  offenses  against, 
9  64^. 

printer  to  put  Imprint  on  printed  matter. 

failure,  misdemeanor,  9  62b. 

procuring    Illegal    voting,    misdemeanor, 

9  47. 

promising    to    contribute    any    money    or 

valuable  thing  for  voting 
or  not  voting,  penalty, 
9  64b. 

receiving  any  money,  etc.,  for  voting  or 

not  voting,  felony,  9  64a. 

refusal  to  be  sworn  or  answer  any  ques- 
tions, a  misdemeanor,   9  43. 

refusal  to  obey  summons  of  board,  a  mis- 
demeanor,   9  44. 

restraint  used  to  influence  vote,  a  misde- 
meanor, 9  69. 

sale  of  intoxicants  on  election-day,  a  mis- 
demeanor, 9  63b. 

soliciting  candidate  to  vote  for  or  against 

any  measure,  a  misde- 
meanor,   9  66a. 

threatening  handbill,   placard,   or   notices 

in  workshops,  penalty,  9  69. 

unlawful    offers    to    procure    offices    for 

electors,  a  misdemeanor, 
9  66. 

violation  of,  as  to  tickets,  a  misdemeanor, 

9  62. 
by  certain  officers,  a  felony,  9  41. 
by    person    not    an    officer,    penalty, 
»61. 

violence   used    to    influence   vote,   a   mis- 
demeanor, 9  69. 

voting    without   being    qualified,    penalty, 

9  45. 

ELECTION    OFFICER.      See     tit.     Election 
Laws, 
unqualified     person    acting    as,    penalty, 

9  40. 

ELECTION    RETURNS 

altering,  a  felony,   99  48,   60. 
forging,  a  felony,   9  60. 

ELECTOR.     See  tit  Elections. 

ELECTRIC  MOTORS 

interfering  with,  penalty,  99  498,   499a. 
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ELECTRIC   WIRES 

interfering^  with,  penalty,  I  59S. 
mallcions  injury  to,  penalty,  i  593. 

ELECTRICITY 

larceny   of,   |  499a. 

ELK 

killing  of,  a  felony,   i  599f. 

license  to  raise  as  a  business,  9  6Sld. 

EMBAIVKMENTS 

Injurlnsr  or  destroy Ingr,  penalty,   I  607. 

EMBEZZLEMENT.     See  tit.  Stolen  or  Em- 
bezzled Property, 
accounts  amounting:   to,   i  424. 
ag:ent,  by,  98  506.  508. 
allegrations  of,  sustained,  when,   9 1181- 
assignee  in  trust,  when,  guilty  of,  §  609. 
association,      officers,     agents,     etc.,     of, 

guilty  of,  when,  §  504. 
attorney,   by.   8  606. 
bailee,  by.  8  507. 

banker,    trustee,    etc.,    guilty    of,    when, 

8  506. 
bailee,  tenant,  or  lodger,  when,  8  507. 
evidence,   86  507,   1119. 

embezzled  property  into  state.  8  497. 

stolen  property  into  state.  8  27. 
broker.     See  "agent,"  this  title. 

by,    8  506. 
earrier 

commits,  when,  8  505. 

or  other  person  guilty  of.  when,  8  505. 

clalin  of  title  growad  of  defeaoo 

as  to,  generally,  8  511. 
clerk.     See  "agent,"  this  tltie. 

by   a.   8  508. 
collector,  when  guilty  of,  8  506. 

corporatlOB 

agent  of,  when  guilty  of.  8  504. 
officer   or   agent   of.   when   guilty   of, 

8  504. 
county    treasurer,    delivery    of   unclaimed 

property  to,  8  1411. 
custody  of  the  property  by  peace-officer. 

8  1407. 
deflnition  of,   8  603. 
delivery    of    property    to    owner,    88  1408. 

1409. 
distinct  act  of  taking.  8  509. 

evldeMce  eompeteBt  aad  admlMilble 

debt    or    right    of    action,    value    of, 

8  514. 
of  debt  undelivered,   may   be   subject 

of.   8  510. 
to  prove.  8  1131. 
executor,  by,  8  506. 
fraudulent  removal  of  leased  property  as. 

8  504a. 
indictment  or  information,  requisites  and 

sufficiency  of,  8  967. 
intent    to    restore    property,    no    defense. 

8  512. 
Jvrlftdlctloa 

when  oftense  committed  out  of  state 
and   goods   brought   within, 
8  789. 
when   property   brought   into   county. 
8  786. 
limitation  of  action  for.   9  799. 
lodger,  by,  9  507. 


EMBEZZlJBMB3fT — (Contlaued). 
merchant,  when  guilty  of,  8  506. 
of  public  moneys,  no  limitation  of  prosa- 

cution  for,    8  799. 


appropriation  of  money  by,  8  424. 

guilty  of,  when,  8  504. 

loaning  or  making  profit  out  of  pub- 
lic moneys,  8  424. 

of  state  or  association,  guilty  of, 
when,   8  504. 

omission  of  public  officer  to  pay  over 
money,   8  425. 

out  of  state,  and  property  brought 
within  state,  8  27. 

proof  on  trial  for.  See  "evidence,** 
this  Utle. 


proporty  and  moaey  takem 

entry  of  record  of.  in  book,  8  1412. 

receipt  for,  8  1412. 
public  funds,  of,  a  felony,  8  514. 
"public   moneys."    what    phrase    Includes, 

8  426. 
punishment  for,   8  514. 
restoration,   before   information   filed,   ef- 
fect on,  8  513. 

ground    for    mitigating    punishment, 
8  512. 

of  property,  no  defense,  8  512. 
restore,  intention  to,  no  defense,  8  512. 
search-warrant.   8  1524. 
servant.    See  "agent"  this  title. 

by  a,  8  608. 
society,  by  officer  of,  8  504. 
state     officers     guilty     of     embezzlement 

when,  8  604. 
taking,  distinct  act  of,  8  509. 
tenant,  by,  8  607. 

title.     See   "claim  of   title  as   ground   of 

defense."  this  title. 

claim  of.  as  a  defense,  8  511. 
trustee,  by,  8  506. 

various  persons,  by.  88  506,  506.  507.  522. 
written  instrument,  not  delivered,  8  610. 

EMBRACERY 

punishment  of,  88  92,  95. 

EMPLOYEE.      See    tits.    Hours    of    Labor; 
Master  and  Servant, 
blacklisting    former    prohibited,    penalty, 

8  66Se. 

coercing,   not  to  join   labor  organisation, 

penalty,   8  679. 
eight  hours,  working  over,  penalty,  8  653c. 
of  bank.     See  tit   Employee  of  Bank, 
of  school,  purchase  of  supplemental  books 

by,  penalty,  8  808b. 
of  state  prisons.     See  tit  State  Prisons, 
paying  wages  to,  in  saloon  or  bar-room, 

a   misdemeanor,    8  680. 
refusal   to  give   tax-collector  name  of,  a 

misdemeanor.  8  434. 
retaining  wages  of,  a  felony  when,  8  653d. 
tax-collector,  refusal   to  give  name   to,  a 

misdemeanor,    8  434. 
wages,    for    public    works,    keeping    part 

of,  a  felony,  8  653d. 

EMPLOYEE  OF  BANK 

abstracting    or    misappropriating    money 

of    bank,    punishment    for, 

9  561a. 
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KMPLOYl&B  OF  BANK— (Continued). 

concealing  accounts  or  loans,  a  mlsde- 
'  meanor,   S  661d. 

deposit  with  bank  for  loan,  a  misde- 
meanor,  8  661d. 

false    or    fraudulent    entry    in    books    of 

bank,  a  felony,  S  668a. 

frauds  by,  punishment  of,  9  561b. 

gruaranty  by  beyond  leeral  amount,  a  mis- 
demeanor,  S  561c. 

receiviner  deposit  when  bank  insolvent,  a 

misdemeanor,    9  562. 

EMPLOYER.     See  tit.  Master  and  Servant, 
influencingr    employee    to    vote,    penalty. 

9  59. 
ElfCEINTB 

proceedlngrs,   where   convict  sentenced   to 

death   is,   91225. 
ENCLOSURES 

enterinsT.   without  permission,   to  hunt,   a 

misdemeanor,    9  602. 
ENGINE 

causinsT    death    from    negligrent    manage- 
ment of,  penalty,   9  368. 
mismanagement    of,    penalty,    99  348,    349, 

368. 

ENGINEER 

intoxicated  while  in  charge  of  locomotive, 

a  felony,   9  391. 

omitting  to  ring  bell  while  crossing  high- 
way, a  misdemeanor,   9  390. 

violation  of  duty  by,  penalty,  9  393. 

ENGINEERING  DEPARTMENT 

may  close  roads  and  highways,  9  688b. 

ENGLISH 

house  sparrow,  a  predatory  bird,   9  687^. 
person  on  election   board  not  conversant 

with,    9  49a. 
ENTICING 
away   for  extortion   or   robbery,  penalty. 

9  209. 
ERROR.     See  tit.  Errors  and  Mistakes, 
immaterial,  as  to,   9  1404. 
in   indictment,   9  960. 

ERRORS    AND    MISTAKES.      See    tit.    De- 
fects. 

ESCAPE,     See    tit   Retaking   After   Escape 
or  Rescue, 
as  to   punishment  for,   9  106. 
assisting  escape,  penalty,  9  109. 

attempt  to  escape 

from   state   prison,   penalty,    9  106. 

imprisonment   for,    commences   when, 
9106. 
breaking  doors,  etc.,  to  retake.  9  356. 
carrying  Into  prison  things  useful  to  aid 

in    escape,   penalty,    9  HO. 
costs  of  trial  for.  9  HI* 
criminal  jurisdiction  over,  9  787. 
disguise,  I  186. 

effect   of  attempt  to,  on   credits   of  pris- 
oner, 9  1688. 
expense   of   trial   for   escape.    9  HI* 
from  state  hospital,  a  misdemeanor,  9  109a. 
from  ot^er  than  state  prison,   9  107. 
going  at  large  is,  when,  9  1600. 
governor  may  ofter  reward  for,  9  1547. 
homicide  in  retaking,  9  196. 
insurrection.   9  411. 
Jurisdiction,  9  787. 


ESCAPE — (Continued). 

officer  suffering  convicts  to  escape,  pen- 
alty.  99  108.   1600. 

permitting  prisoner  to  go  at  large  is  an, 

9  1600. 

prison  other  than  state,  from,  9  107. 

punishment    of    prisoner    escaping    from 

state  prison,  9  106. 

refusal  to  aid  in  retaking,  penalty,  9  160. 

rescue,  penalty,   9  101. 

retaking,  9  864. 

state     hospital,     from,     a     misdemeanor, 

9  109a. 

state  prison,  from,  9  105. 

ESTATES 

appraisers  of,  not  to  accept  fee  or  re- 
ward, 9  66 8d. 

ETHER.     See  tits.  Drugs;  Narcotics. 

EUROPEAN  HOUSE   SPARRO^ir 

a  predatory  bird,  9  637%. 

EVIDENCE.  See  tits.  Deposition;  Falsify- 
ing; Witness;  (and  also  the  par- 
ticular offenses). 

abortion,  of,  9  1108. 

accomplice,    corroboration    of,    necessary, 

9  1111. 
acquit,  advising  Jury  to,  on,  9  1118. 
bigamy,  of,  9  1106. 

bill  of  exceptions  to  contain  what,  9  1176. 
burden    of    proof,    shifting,    in    homicide, 

9  1106. 
challenge  of  Juror,  on  trial  of,  9  1082. 
common  repute  of  house  of  ill-fame,  9  816. 
concealing,   9  186. 
conspiracy,  to  prove,  9  1104. 
corroboration     of    accomplice    necessary, 

9  1111. 
counterfeiting,  of,  9  1107. 
debt.    See  tit.  Evidence  of  Debt, 
depositions.     See  tit.  Depositions. 

reading.  In,   9  1362. 
destroying,  a  misdemeanor.  9  136. 
embeszlement,   of,   9  1181. 
establishing   insanity.     See   tit.   Insanity, 
exception    may    be    taken    to    ruling    on, 

9  1170. 
extradition  proceedings,  in,  9  1660. 
false 

offering,  a  felony,  9  132. 
preparing,  a  felony,  9  134. 
false   pretenses,   of,   9  1110. 
falsifying,  a  felony,   9  132. 
forgery,  of,   9  1107. 
grand  Jury,  before,  99  919-921. 
husband  and  wife,  when  competent  wit- 
nesses  for  or  against  each 

other.   9  1322. 
larceny,  of,  9  1131. 
lottery   ticket  respecting,   9  1109. 
of  unlawful  catch  of  fish,  9  628a. 
of    unlawful     docking    of    horses'     tails, 

9  697c[2]. 

order   of   introducing,   9  1093. 

perjury,  to  prove,  9  1103a. 

plea  of  not  guilty,  under,  9  1020. 

possession   of   striped   bass   as,  of  Illegal 

catch,   9  628a. 

presumption  of  innocence.     See  tit.  Inno- 
cence, 
as  to,  generally,  9  1096. 
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EVIDENCE— (Continued). 

receivlngr,  out  of  court,  grrounda  for  new 

trial.     See  tit.  New  Trial. 

reputation    as    evidence    of    character    of 

house  of  prostitution,  8  315. 

rules,  of,  same  as  in  civil  cases,  S  1102. 

seduction,   of,    9  1108. 

state's,   8§  1099,   1100. 

treason,  of,   9  1108. 

what  admissible  under  plea  of  not  guilty, 

9 1020. 

witness  not  to  be  prosecuted  on  his  tes- 
timony,  9  1324. 

EVIDENCES  OF  DEBT 

penalty  for  officer  purchasing,  9  71. 
"personal  property"  includes,   9  7. 
purchase  of,  by  attorney,   9  161. 
subject  of  embezzlement,  9  510. 

EVUi  INTENT.     See  tit.   Intent. 

EXAMINATION.      See    tit.    Examination    of 
Charge, 
of  prosecutor  and  his  witnesses  upon  the 

information,   9  811* 

EXAMINATION  OF  CHARGE.    See  tit  Pre- 
liminary Examination, 
allowance   of  demurrer,    examination    be- 
fore       magistrate,       after, 
9  1008. 
commitment.     See   tit   Commitment, 
bail  on,  9  875. 
form  of,  9  876. 
how    made    and    to    whom    delivered, 

9  876. 
order    for,    9  873. 

dcfeadjiiit 

wfceB  and  kow  committed 

as  to,  generally,  9  872. 
order  of  commitment,  9  876. 
when  and  how  discharged,  9  871. 

defendaMt  to  be  committed  or  dUickarved 

on  bfldl 

as  to,  on  postponement   9  862. 
form  of  commitment  for  examination, 
9  863. 

deposition  to  be  kept  by  whom,  9  870. 

deposition    to    be    read    on    examination, 

9  864. 

examination  of  defendant's  witnesses   to 

be  had  when,  9  866. 

examination  of  witnesses  to  be  in  pres- 
ence  of  defendant,    9  866. 

exclusion    and    separation    of    witnesses. 

9  86T. 

magistrate  to  inform  defendant  of  charge, 

9  868. 
to   Inform   defendant  of  his   right   to 

counsel,   9  858. 
to   return   depositions,   etc.,   to   court, 
9  888. 

order  for  bail,  on,  9  876. 

order  for  commitment,  9  873. 

right  to  counsel,  magistrate  must  in- 
form defendant  of,   9  868. 

•ecnrltr   for   appearance   of   wltneao 

Infants  and  married  women  not  re- 
quired to  give,   9  880. 

refusal  to  give,  witness  to  be  com- 
mitted, 9  881. 


EXAMINATION  OF  CHARGE 

•ccnrlty  for  appearaMce  of  wltaeaa — (Con- 
tinued). 
mtable  to  fflvc 

conditional  examination  on  behalf 

of  the  people,   9  882. 
witness    to    be    conditionally    ex- 
amined, 9  882. 
when  and  how  required,  9  879. 
subpoenas  to  be  issued  for  witnesses,  9  864. 
testimony    of   witnesses,    how    taken   and 

authenticated,   9  869. 
time  to  send  for  counsel,   9  859.  . 
nndertaklniir   of   vrltmena   to   appear 
as   to,   generally,   9  878. 
when  and  how  taken,  §  878. 
when  examination  to  be  completed,  as  to, 

generally,   9  861. 
when  examination  to  be  postponed,  9  861. 
when  examination  to  proceed,  9  861. 
who  may  be  present  at  examination.  9  868. 

EXAMINERS,   STATE   BOARD    OF 

members  violating   laws,   a   felony   when, 

9  441. 

EXCEPTION.     See  tit.  Bill  of  Exceptions, 
amendments  to  and  settlement  of,   9  1177. 
arrest    of    Judgment,    to    order    granting, 

9  1172. 
bill  of.     See  tit  Bill  of  Exceptions. 

to  be  delivered  to  clerk,  99  1171,  1174. 

to  contain  what.  9  1175. 
challenge  to  juror,  to,   S  1077. 
challenge  to  panel,  to,  9  1061. 
challenges  to  Juror,  as  to,  S  1170. 
changing  bill  of,   9  1171. 
clerk  to  deliver  bill  to  Judge,    99  HTl,    1174. 
demurrer,     to,     allowing,     or    overruling, 

9  1172. 
deposition,  to,   9  1345. 
evidence,   bill   to   contain   what,    9  1176. 
filing  bill  of,   99  1171,   1174. 
grounds  for,  9  1170. 

inclosing,   signing,   filing,    99  1171,   1177. 
indictment,  to  order  setting  aside  or  re- 
fusing  to   set  aside,   9  1172. 

InstmctloBS,  to 

as  to,  generally,  9  1170. 

how  presented  for  review,  9  1176. 

need  not  be  embodied   in,   9  1176. 

written,  9  1176. 
may  be  taken  in  what  cases,  9  1170. 
new  trial,  to  granting  or  refusing,  9  1172. 

not  takes  at  trial 

but    wliich    may    be    taken    by    both 

parties,   9  1172. 
but  which  may  be   taken  by  defend- 
ant 9  1173. 

notice     of    presentation     for    settlement, 

9  1171. 

order  after  Judgment,   to   making  or  re- 
fusing,   9  1172. 

petition  to  prove  bill  of,  9  1174. 

postponement  to  refusal  to  order,  9  1173. 

preparation  of,  99  1171,  1174. 

presentation     to    Judge     or     delivery     to 

clerk,   99  1171,  1174. 

proceedings  where  trial  Judge  ceases   to 

hold   oflAce,   9  1174. 

question  of  law,  to  decision  on,  §  1170. 

refusal  to  allow,  proceedings  in  case  of, 

9  1174. 
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EXCEPnON — (Continued). 
•cttlcmcmt  of  bUl  of 

as  to,  generally,  991171.  1174. 
after  Judflre's  term  of  office  has   ex- 
pired,  9  1171. 
by  supreme   Judsre,   9  1174. 
deslsnatlner  time  for,  9  1171. 
proceedlnsTB  on,  99  1171,  1174. 
time  for.  S9  1171. 
slflrninflT  biU  of.  SS  1171.  1174. 
strikiniT    matter    out    of    bill,    by    judflre. 

9  1175. 
supreme   court,   application   to.   to  prove 

bill,  9  1174. 
testimony,  to.  9  1170. 

Hate  for 

preparation    and    settlement    of    bill, 

99  1171.  1174. 
presenting  for  settlement.   9  1171. 
settlement,  extendinflr,   9  1174. 
transcript  to  contain  bill  of,  9  1175. 
venue,    refusal    to    ffrant   chanse    of.    to, 

9  117S. 

BX-COHYICTS 

comins  upon   or   near  prison   flrrounds.   a 

felony,  9  171b. 

EXECUTION 

affirmed.  Judgment  of,  9  1260. 
appeal  from  proceedings,  when  Judgment 

of  death  not  executed,  none, 
9 1227. 
•utborlty  for 

Judiraiemt   of    death 

as  to.  generally.  9  1217. 
female    convicts    supposed    to    be 
prearaamt 
proceedings   on,   9  1225. 
where    not,    duty   of    warden, 
9  1226. 
how   inflicted.   9  1228. 
Insane    defendant.      See    tit    In- 
sanity. 
duty  of  warden,  on  recovery, 
to      proceed      to      execute, 
9  1224. 
on  recovery  of  reason,  execu- 
tion to  be  enforced,   9  1224. 
proceedings      to      determine, 

99  1221,    1224. 
suspending       execution       of, 
9  1224. 
judgment  of,  remaining  in  force, 
not    executed,    proceedings, 
9  1227. 
order  of  covrt   flzlng  day  of 
as  to,  generally,  9  1127. 
no  appeal  from,  when,  9  1127. 
return  of  warden.  9  1280. 
time  of 

as  to.  generally.  9  1217. 
where  Judgment  must  be  ex- 
ecuted,  9  1229. 
who  may  be  present  at.  9  1229. 
Jvdgment  other  than  death 
as  to,  generally,  9  1213. 
death,  Judvment  of 

not    having    been    executed,    proceed- 
ings on,  9  1227. 
transmission   of   papers   to   governor. 

9  1218. 
warrant  of  execution  upon.  9  1217. 


EXECUTION— (Continued). 

delivery     of     defendant     to     warden     of 

prison,   9  1217. 
lime  ^rlthout  Imprtoonmemt 
as  to  execution  on.  9  1214. 
may  issue  for,   9  1214. 
governor  may  require  opinion  of  Justices 

as    to    Judgment    of    death, 
9  1219. 
haaslmg 

death  penalty  inflicted  by.  9  1228. 
where  to  take  place,  9  1229. 
who  to  be  present  at,  9  1229. 
how  and  when  Judgment  executed,  as  to. 

generally.    99 1215,    1217. 
lasane  defemdant 

delivery  to  asylum,  9  1228. 
on  recovery  of  reason,  9  1223. 
suspending  execution,  9  1224. 
Insanity  of  defendant,  proceedings  to  de- 
termine.   99  1221,   1224. 
Jvstlcco  or  poll«!c 

Judgment  of  imprisonment,  of,  9  1466. 
until  fine  paid,  of.  9  1466. 
levy  of.  without  process,  a  misdemeanor, 

9  146. 
pregnancy  of  female,  proceedings  to  de- 
termine,  9  1226. 
prison,   delivery   of  defendant  to  warden 

of.   91217. 
procuring,  by  perjury,  a  felony,  9  128. 
retaking    possession    after    dispossession 

on.   a   misdemeanor,    9  419. 
return  upon  death-warrant,   9  1280. 
seizing  property  without  authority  of.  a 

misdemeanor,  9  146. 
sheriff,    duty    of    on    receiving    copy    of 

Judgment  of   Imprisonment. 
9  1216. 
suspension  of.  where  Judgment  of  death, 

9  1220. 
transmission  of  statement  and  testimony 

to     governor,     in     case     of 
death  sentence,   9  1218. 
where  fine  alone.     See  "fine  without  Im- 
prisonment"  this  title. 

EXECUTIVE.     See  tit.  Crimes  Against  Ex- 
ecutive Power  of  the  State.  . 
crimes  against,   99  66-77. 

EXECUTOR 

embezzlement  by.   9  506. 

EXEMPTION 

coroner's  Jury,  from,  9  1610. 

false   certificates   of.   Issued   by   offlcer   of 

fire  department,  a  misde- 
meanor,  9  649. 

not    a    ground    for    challenge    to    Juror, 

9 1075. 

EXHIBITION 

deformity  of  person,  of,  penalty,  9  400. 

EXISTING  LAWS 

construction  of  provision   similar   to,   9  6. 

EXONERATION 

of  bail,  by  deposit  when,   9  1297. 

EXPERT  EVIDENCE.     See   tit  Witnesses. 
EXPLOSION 

death   from,   9  368. 

Bteam-botlers,   mismanagement  of.   99  348, 

349. 
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EXPLOSIVEfl      ' 

brinflring:  to  or  in  vicinity  of  prison,  pen- 
alty,   9180[a]. 
burgrlary  with,  penalty,  S  464. 
endanserinff  or  injuriner  person  or  prop- 
erty by,   a  felony,   S  602. 
flshinff,  used  in,  penalty,   9  636. 
keeping  unlawfully,   penalty,   S  S76. 
malicious  use  of,  penalty,  9  602. 
railroad  track,  putting:,  on,  penalty,  |  218. 
reeord  of  sales  to  be  kept 

as  to  generally,  9  376a. 

failure     to     keep,     a     misdemeanor, 
9S76a. 

penalty  for  not  keeping,  9  876a. 

what  must  show,   9  376a. 
recording   sale   of,   9  376a. 
use  of,  in  destroying  fish,  penalty,  9  686. 

EXPORT  OF  TROUT 

penalty      for     shipping     and      receiving, 

9  632H. 

EXPRESS  COMPANY 

flsh,  regulations  governing  transporta- 
tion of,  penalty  for  violat- 
ing, 9  632a. 

game,  regulations  governing  transporta- 
tion of,  violation,  penalty, 
I  627a. 

EXTORTION 

attempts  to  extort  money  or  property  by 

means    of    verbal    threats, 
9  624. 
by  officer  to  prevent  libel,  9  267. 
definition  of,  9  618. 
Judicial  officer,  by,   9  84. 
kidnaping,    9  209. 
letter 

sending  of,  complete  when,  9  660. 
threatening,  99  623,  660. 
misconduct  of  Judicial  officers,  9  84. 
misdemeanor  when,  9  624. 
obtaining  signature  by  means  of  threats, 

9  622. 
olBcer 

by,  9  70. 

overcharging  by,  of  railroad  com- 
panies, a  misdemeanor, 
9  626. 
overcharging  by  officers  of  railroad  com- 
panies, a  misdemeanor, 
9  626. 
pmilBkineiit 

committed     under     color     of     olBcial 

as  to,  generally,  9  621. 
in  certain  cases,  9  620. 

railroad  officers,  overcharges,  by,  a  mis- 
demeanor, 9  626. 

sending  threatening  letter  with  intent  of, 

9  623. 

sip^nature    procured    by    threats,    9  622. 

stenographer  appointed  by  Judicial  offi- 
cer who  exacts  part  of  b&U 
ary   for  appointment,   9  94. 

threateningr  letter,   sending,    9  623. 

threats  constituting,  9  619. 

verbal.   5  624. 

EXTRADITION 

arrest  and   commitment,   proceedings   for, 

§  1560. 
ball,   admission    to,   on,    91  1652,    1556. 


EXTPRADITION— (Continued). 

committed,  fugitive   tu  be.  when.   9  1^61. 

discharge  of  fugitive  when,  9  1666. 

district  attorney,  duty  of,  on.   9  1654. 

evidence  on,  9  1660. 

exemplified  copy  of  proceedings  admis- 
sible in  evidence,  9  1660. 

fee  or  reward,  none  in,  9  1658. 

receiving,  for  arresting  fugitive,  pen- 
alty,  9144. 

fugitives  from  another  state  to  be  deliv- 
ered up,   on,   when,   9  1648. 

fugitives  from  this  state,  9  1567. 

notice  of  arrest 

to  authorities  of  other  state.   9  1664. 
to  district  attorney,   9  1664. 

proceedings   in   superior  court   on    return 

by    magistrate.    9  1666. 

return   of  proceedings   to  superior   court, 

9  1666. 

reward  or  fee,  none,   9  1668. 

superior  court,  return   of  proceedings  to, 

9  1656. 

warrant,  magistrate  to  issue,  9  1649. 

FACT 

how   issue  of,   tried,  9  1042. 

issue  of,  arises  when,  9  1041. 

Jury   to  decide  question  of,   9  1125. 

libel,  to  Jury  to  decide  both  law  and  fact 

in,  9  1186* 
FACTOR 

duties  of,  9  636a.  ' 

false  statement  by,  penalty,   9  636. 

statement    of    sales,    penalty    for    failure 

to   make,    9  636a. 

FAILURE    TO    PROVIDE 

child  with  necessaries,  penalty,  9  270. 

FALSE   ADVERTISEMENT 

as  to  quality  or  merits  of  goods  sold  or 

advertised,    penalty,    9  664a. 

concerning   real    estate,    a    misdemeanor, 

9  664b. 

FALSE  ARREST  : 

as  to,   9  146. 

FALSE  CERTIFICATE 

by  public  officer,  a  misdemeanor,  9  167. 

FALSE  IMPRISONMENT 

definition  of,  9  236. 
how   punished,    9  237. 
punishment  of,   9  237. 

FALSE   INSTRUMENTS 

offered  for  record,  a  felony,  9  IIS. 

FALSE  LIGHTS 

exhibiting,  a  felony,   9  610. 

FALSE    NAME  f 

giving  assessor,  a  misdemeanor.  9  429. 

sale  or  offer  for  sale  of  coal  under,  a  mis- 
demeanor, 9  666. 

signing  false  or  fictitious  name  to  initia- 
tive petition,  a  felony, 
9  472a. 

FALSE    PERSONATION.       See     tits.     False 
Pretenses      and      Cheats;      Fraud;  « 
Fraudulently    Concealing    Property.  \ 

FALSE   PRETENSES   AND   CHEATS 

acknowledgment,  in,  9  629. 

as  to  birth  of  child,  9  166. 

bail  in.  9  529. 

birth  of  child,  as  to,  9  156.  ' 
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FALSE  PRETENSES  AND  CHEATS — 

(Continued). 

certificate   of   resrifltratlon   of   stocks,   ob- 

taining:,  by  fraud,   8  637a. 

conspiracy  to  obtain  money  under,  9  182. 

defrauding  owners  of  livery-stable,  a  mis- 
demeanor,   9  5S7b. 

evidence  of.  as  to,  grenerally,   5  IHO. 
necessary  to  convict,  S  1110. 
upon  trial  for,  9  1110. 

false  registration  of  animals  obtained  by, 

a  misdemeanor,    S  537a. 

false    representation     as    to    quality     or 

merits  of  iroods  sold  or  ad- 
vertised, 9  654a. 

false  statements   by   consigrnees   concern- 

iner    prices,    etc.,    a    misde- 
meanor.  9  536. 

further    encumbrance    or    sale    of    mort- 

gragred      property,      larceny, 
when,  exceptions,  9  638. 

marriagre,  under,  a  felony,   99  628,   1110. 

married  person  sellingr  lands  under  false 

representations,     a     felony, 
9  634. 

marrylngr  under  false  personation,  a  fel- 
ony, 9  528. 

misdemeanor,  is  a,  9  650 H. 

misrepresentations  of  newspaper  circula- 
tion, a  misdemeanor,  9  6S8a. 

mock  auction,  penalty,  9  536. 

money,  obtaining-,  under,  penalty,  9  632. 
or    property,    obtaining:    under,    pen- 
alty,   9  532. 
receiving,  under  false  character,  pen- 
alty,  9  530. 

obtaining:  money  or  property  by,  penalty, 

9  532. 

obtaining:    telegraph    or    telephone    mes- . 
\  sage  by,  9  ^21. 

personating  another  In  private  capacity, 

penalty.   9  529. 

personating  officer,  penalty,   9  529. 

property,     receiving,     under     false     char- 
acter, penalty.  9  530. 

punishment  of,  9  529. 

reeelTlns  money  vr  property  throuark.  In 

false  ckarneter 

as  to,  generally.  9  530. 
fraudulent  conveyance,   9  531. 
obtaining:     money     or     property     or 
labor    by     false     pretenses, 
penalty,   9  532. 
punishment  for,   99  530,   631. 
relative  to  birth  of  infant,   9  156. 
removing    mortgaged    personal    property, 

penalty,   9  538. 

•ellini:  land  twice 

as  to.   generally,   9  533. 
penalty  for,   9  533. 
substituting  one  child  for  another,  a  fel- 
ony, 9  157. 
surety,  in,  9  529. 

wearing  badge  of  secret  society,  without 
'  authority,    a    misdemeanor, 
when,    9  528b. 
what  necessary  to  conviction.   9  1110. 

FALSE  REPRESENTATIONS.  See  tit.  False 
Pretenses  and  Cheats. 
as   to  merits  or  quality  of  goods  sold  or 

advertised,   9  654a. 


FALSE   REPRESENTATIONS— (Continued). 
as  to  ffoods  kept  for  sale 

and  the  penalty  for,  9  361a. 
exception    where    selling    under    own 

name   products   of   another, 

9  351a. 

FALSE  RUMORS 

circulating  relative  to  financial  condi- 
tion of  bank,  penalty,  9  653b. 

FALSE    STATEMENTS 

as    to    financial  -condition,    misdemeanor, 

9  532a[2]. 

making,  not  under  oath,  in   reference  to 

taxes,  a  misdemeanor.  9  430. 

principal,  false  statement  to,  a  misde- 
meanor, 9  536. 

FALSE   mneiGHTS    AND    MEASURES.      See 

tit.  Weights  and  Measures. 

as  to,  generally,   99  552,  655. 

"false   weights."  definition   of.    9  552. 

"measure,"  definition  of,  9  552. 

sale  or  offer  for  sale  under  a  false  name, 

a   misdemeanor,    9  656. 

seller  to  give  full  weight,  9  655. 

stamping    false    weights,    nieasures,    etc.. 

on  casks,  etc.,  a  misde- 
meanor,   9  554. 

using  false  weights  and  measures,  a  mis- 
demeanor,  9  553. 

FALSE    'WHISKERS 

wearing,  penalty,   9  185. 

FALSIFICATION  OF  ACCOUNTS 

by   public  ofllcer.   a   felony,   9  424. 

FALSIFICATION    OF   PUBLIC   RECORDS 

no  limit  to  prosecution  for,  9  799. 

FALSIFYING 

accounts  of  officer,  penalty,  9  424. 

evidence  on  trial  for 

bribing  witness,  a  felony,   9  137. 
deceiving     witness,     a    misdemeanor, 

9  133. 
destroying   evidence,    a   misdemeanor. 

when,   9  135. 
dissuading:  witness  from  attending,  a 

misdemeanor,  9  186. 
offering     false     evidence,     a     felony, 

9  132. 
preparing    false    evidence,    a    felony 

when,   9  184. 
preventing    witness    from    attending, 

a  misdemeanor,  9  136. 
witness    taking    or    offering    to    take 

bribe,      guilty      of      felony. 

9  138. 
Jury-list,  etc.,  felony  when,  9  117. 
of  public  records,  by  oflficer  having  them 

in   custody,  a   felony.   9  113. 
records    and    documents,    penalty,    99 118- 

115,   117. 

FARCY.     See  tit.  Animals. 

FARE.     See  tit.   Railroad. 

penalty  for  evading  payment  of,  9  687c. 

FAST    DRIVING 

a  misdemeanor.   9  396. 

FEAR 

an  element  in  robbery,   §  212. 
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FBDBRAIi    PRISOlfERS 

committed  to  county  Jail.  9S  1600,  1604. 
expense  of  keeping:*   S  1591. 
receiviner    and    keepiner,    in    state    prison. 

9  1589. 

FEE  OR  REWARD 

appraisers     of     estates     not     to     accept. 

S668H. 
persons    arresting    fugritive    from    Justice 

not    to    receive.      See     tit. 
Fuffitives   from  Justice. 

FEES.     See  tit.   OfAcers. 
appraisers  accepting:  fees  not  allowed,  a 

misdemeanor.   |  653  H. 
excessive,  receiving:,  penalty,  I  70. 
Jurors,  of,  9  1148. 

FBL.ID.S  FAMILY 

predatory  animals,   9  687  H* 

FELLATIO 

a  felony,  9  288a. 
unconstitutional,   9  588a  note. 

FELONIOUS   INTENT.     See   tit.   Intent 

FELONT 
mhduetlon 

of  minor  for  prostitution,  9  S67. 
of  woman,   9  265. 

abortion 

administering:  drug:s  to  produce,  9  274. 
procuring:.    9  274. 
submitting:   to,    9  276. 
adultery,   living   in,   by  married   persons. 

9  269b. 
advertising:    to    procure    miscarriag:e    or 

abortion,  9  317. 
all    persons    concerned    liable    as    princi- 
pals, 9  971. 
altering:,    secreting:,   or   destroying:   public 

records.  99  118,  114. 
arbitrator 

bribing:,  9  96. 

influencing:,  9  96. 

intimidating:.    9  96. 

making:    promise     to     give     decision, 

9  96. 
receiving:  outside  communication  un- 
lawfully.  9  96. 
arraig:nment,    defendant    may    appear    by 

counsel,   9  977. 
arrest  may  be  made  at  any  time,  9  640. 
arson,   9  456. 

•Mavlt  to  commit 

as   to,  g:enerally,   9  221. 

murder,  9  217. 

murder,  mayhem,   rape,  etc.,   9  220. 

with  caustic  chemicals,  9  244. 

with  deadly  weapons,  99  245,  246. 

attempt 

to  commit  crime.   99  663.   666. 

to  escape  from  state  prison,  9  166. 
auction,   mock,    9  535. 
ballot-box,  interfering:  with,   9  45. 
ballots,  tampering:  with.  9  45. 
blg:amy.     See   tit.   Big:amy. 
bill,   leg:i8latlve,  altering:,   99  88,   84. 

biU  of  ladlBi: 

duplicate,   failure   to  stamp,   9  580. 
false,  9  541. 

for    warehouse    receipt,    issuing    ficti- 
tious.   9  577. 


FELONY— (Continued). 

board   of  examiners,   member  of,   violat- 
ing: laws,  9  441. 
boiler,  steam,  mismanag:ement  of,   99  848, 

849. 

books,   etc.,  stealing.   99  118,   114. 
brand,  altering:,   9  357. 

bribe 

executive  officer  receivingr*  9  68. 
reeelvtai: 

by    member    of    nominating    con* 
vention.  punishment  of,  9  57. 

by  members   of  leg:i8lature,  pun- 
ishment of,  9  86. 

by  supervisors,  punishment,  9  165. 

punishment  of,  9  95. 
witness   receiving:   or   offering:  to   re- 
ceive,  9  138. 

bribery 

as  to,  g:enerally.  99  92,  98,   95. 
of  executive  officers,  9  67. 
of  members   of  lee:islature,   9  85. 
of  members  of  nominating:  body.  9  57. 
of  supervisors,   9  165. 
of  teleg:raph  a^ent,   9  641. 
of  trustee  of  corporation,  9  166. 
of  witnesses,   9  137. 
burg:lary,   9  460. 


of  property   of  another,   maliciously, 

9  600. 
or  destroying:  insured  property,  9  648. 

candidate 

for      leg:lslature      receiving:      money, 

9  63H. 
for   United   States    senate   advancing 
money  in  election.  9  68%. 

captain  or  officer  of  vessel  injuring:  ves- 
sel or  carg:o,   9  539. 

carrier,   pledg:e    or    sale    of   property    by, 

9  681. 

cUld 

lascivious  conduct  with,  9  288. 

stealing:.  9  278. 

substitution     of     one,     for     another, 
9  167. 
compounding:  crime,   9  153. 
compromise    without    consent    of    court, 

9  1378. 
conspiracy  to  commit  overt  act.  9  184. 
controller  violating:  duty.   9  441. 
conveying  land  twice,  9  533. 

corporation 

failure  of  officer  to  obey  leg:al  duty, 
9  564. 

false  reports   by  officers   of,   9  664. 
counterfeiting   quicksilver-stamps.   9  866. 
crime 

against  nature,   9  286. 

is   a.    9  16. 

punishment  by  imprisonment  in  state 
prison  or  county  Jail  and 
fine,   9  17. 

dead  bodies 

disinterment  of,   illegally,   9  290. 
mutilation   or  removal  of,   9  290. 
removal  of,  for  dissection,   9  291. 
death  from  vicious  animal,  owner  guilty 

of   felony,   9  399. 
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FEIiOWY— (Continued). 
declnloit 

of  arl^itrator,  referee,  etc.,  attempt  to 
Influence,  9  96* 

offer  to  fflve,  S  96. 
definition   of.   S  17. 
deserting  child,  fi  271. 

dismissal   of  action,  not  a  bar  In,   §  1887. 
drufZTS.  adminlMterini?  stupefyingr.   §  222. 
duel.  Ii8:htlnir 

or    sendingr    or    acceptlngr    challenere, 
5  227. 

when    death    ensues,    §  226. 
eleciion,    Interfering   in,    9  45. 
election  la^vn 

aiding    or   abetting   offenses    against, 
§  52. 

altering    returns,    9  50. 

false   registration,   9  42. 

forprinp:  or  altering  returns,   9  50. 

fraudulent   act   by   officer,    9  41. 

fraudulent  voting,  9  45. 

intimidating,     corrupting,     deceiving, 
or  defrauding    electors.  9  53. 

offenses  against,  §  51. 

persons  acting  as  officers  without  au- 
thority,   9  40. 

refusal  to  act  by  officers,  §  41. 

violation   of.   by   person,    9  61. 
electric  line  or  apparatmi 

injury   to,    9  593. 

interfering  with,    9  593. 
ell{.    killing    of,   {  509a. 
embracery,    $9  92,    96. 
engine,     mismanagement    of,     9§  348,    349, 

368. 
cMcnpc 

assisting,   during   insurrection,   9  411. 

carrying  things  into  prison  to  aid  In, 
9  110. 

officers   suffering,   9  108. 
evidence,  false 

offering,    9  132. 

preparlitiT 

as    to,   generally,   9  184. 
fah^^ifying.    99  129,    132. 
cxi)l«)Sives,   endangering   or   injuring   per- 
sons or  property  by  use  of, 
9  601. 
extortion.    9  620. 
falne 

imprisonment,   9  287. 
personation,    marriage   under,    9  528. 
pretenses,    9  532. 

pretenses  as  to  birth  of  child,  9  156. 
proofs  upon  insurance  policy,  9  549. 
falsifying   evidence,    99  132-138. 
fire,   goods  saved  from,  in  San   Francisco, 

failure   to  notify,   9  500. 
forgery,    §  470. 

forging  instruments,  offering,   for  record, 

9  115. 
frand 

in   increasing   capital   stock,    9  558. 
In  keeping  accounts  of  corporation  or 
Joint-stock    company,    9  563. 
in  procuring  organization  of  corpora- 
tion,   9  568. 
fraudulent    bill    or    claim,    presenting,    to 

public  board  or  officer,  9  72. 
gambling,    officers    protecting,    encourag- 
ing,  or  permitting,   9  337. 
P.  C— 113 


FELOXY — (Continued). 

gunpowder,   malicious   Injury  to   building 

by,  use  of,   9  601. 

Incest,    9  285. 

insurrection,  acts  committed  while  coun- 
ty declared  in  state  of, 
9  411. 

Involuntary  servitude,  holding  in,  9  181. 

issuing  or  circulating  paper  money,  9  648. 

Jail,    wilfully    injuring,    destroying,    etc., 

9  606. 

Joint  defendants.  Joint  or  separate  trials, 

9  1098. 

Joint-stock  company 

failure    of    officers    to    perform    legal 
duty.   9  564. 

false  reports  by  officers,  9  564. 
Judgment,  appointed  time  for,   9  1191. 
Jury-box,    tampering   with,    9  116. 

Jnry-liatu 

certifying   to   false,    9  117. 

falsifying,    9  117. 

tampering   with,    9  116. 
kidnaping,    99  208,    209. 
larceny,  grand,   9  489. 

learixlator 

inducing,    not    to    attend    committee, 

9  85. 
obtaining  money  to  influence,  9  88. 
receiving   money   from   candidate   for 
United     States     senator, 
9  63%, 

legislature,  preventing  meeting  of,   9  81. 

license  receipts,  possession  of  other  than 

those  allowed  by  law,  9  432. 

lights.     Injury     to,     or     displaying     false. 

9  610. 

limitation    of     time    for    prosecution    of, 

99  799,    800. 

lobbying,    9  89. 

malicious  injury  to  bridge,  etc.,   9  588. 

manslaughter,    9  193. 

married  person  conveying  or  mortgaging 

property  under  false  repre- 
sentations.   §  534. 

marrying    husband    or    wife    of    another, 

9  284. 

mayhem,    9  204. 

minimum  punishment,  where  punishment 

not       otherwise       provided 
(Stats.  1919.  p.  7),   9  18a. 

mlncarriaffe 

procuring,    9  274. 

soliciting    medicine    for,    9  275. 

submitting,   to,   9  275. 

offense,  when  a  felony  and  when  a  mis- 
demeanor,   9  17. 

olBcer 

becoming  interested  In  contract.   9  71. 
mutilating    books    or   detaining    from 

successor,    9  76. 
neglecting  to  pay  over  money,    9  425. 
of    vessel,    Injuring    vessel    or    cargo, 
9  639. 
perjury,   99  126,  127,  128,  129. 
poison,  administering,  with  intent  to  kill, 

9  216. 

poiMonlngr 

animals,    9  596. 

foods,   medicine    or  water,    9  347. 
poll-list,   interfering    with,    9  42a. 
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FELONY— (Continued). 
pren^Bce   of  defendant 

at  Juderment,  necessary,   §  119S. 
at    trial,    necessary,    S  1043. 
when     verdict     rendered,     necessary, 
9  1148. 
presenting  fraudulent  bill  or  claim  to  of- 
ficer. S  72. 
prison,  bringrlngr  contraband  articles  into. 

9§  110,    180[a]. 
priNoner.  dlneharved 

going  into  prison,   9  171b. 
going:    on    grounds    of    prison    or    re- 
formatory  in   night,    9  171b. 
priBe-flgkto 

engaging  or  aiding  in,   9  412. 
leaving  state   to  engage   in,   9  414. 
procedure     where     Jury     discharged     for 

want  of  Jurisdiction,  99  1113. 
1117. 
proBtltntlon 

husband   conniving   or   consenting   to 
place     wife     in     house     of. 
9  266g. 
husband    placing    wife    in    house    of, 

9  266g. 
paying   for   woman    for   purposes    of. 

9  266e. 
paying    for    woman    to    place    her    in 
house  against  will,   9  266e. 
placing  woman  in  custody  for,  9  266d. 
selling   of  woman    for   Immoral   pur- 
poses,  9  266f. 
pnninhment 

as  to,  generally,  9  IS* 
how  determined,  9  13. 
limits  on,  9  IS* 

when  not  otherwise  prescribed,  9  18. 
railroad 


causing   death,   through  intoxica- 
tion,   9  869f. 
negligence  of,  causing  death,  9  369. 
or    train.    Interfering    with,    for    pur- 
poses   of   robbery,    9  214. 
placing     passenger-car     in     front     of 

freight-car,  9  392. 
property  or  bridge,  injury  to.  9  687. 
putting   explosives    on    track,    9  218. 
train-wrecking    is    a    felony,     99  218, 
219. 
railroad    or    train.    Interfering    with,    for 

purposes   of   robbery,    9  214. 
rrceivlnfc 

portion  of  wages  of  laborer  on  public 

works,   9  653d. 
stolen    goods,    9  496. 
records,  destroying,  stealing,  altering,   or 

mutilating,    99  113,    114. 
referee,  attempt  to  influence,   9  95. 
reformatorlea 

act  relating  to  bringing  guns,  etc.,  on 

grounds  of,  9  171a. 
drugs,     liquors,    weapons,     or    explo- 
sives, bringing  into,   9  171a. 
rescue    of    prisoner,    9  101. 
resolution,   legislative,  altering,   99  83,   84. 
returns  of  election,  Interfering  with,  9  45. 
robbery,   9  218. 
•ednetlon 

for   purposes   of  prostitution,    9  266. 
under  promise  of  marriage,   9  268. 


PELONY_(Continued). 

signals,    injury    to,    or    exhibiting    false, 

9  610. 
state  printer,  fraud  or  collusion  by,  99  99, 

100. 
state  treasurer,  violation  of  law  by,  9  441. 
•team-bollem 

mismanagement    of,    9  349. 
or    engine,     machinery,     mismanage- 
ment   of,    9  368. 
tax  receipts,  possessing,  other  than  those 

allowed    by    law,    §  431. 
telegram,  obtaining,  by  false  personation, 

9  619. 
telearra  pk-message 

clandestinely     learning     contents     of, 

9  640. 
conspiracy    concerning.    9  474. 
disclosing   contents   of,    9  619. 
employee  using  information  of,  9  639. 
forging,   9  474. 
opening,    9  619. 
treason,  misprision  of,  9  3& 
vessel,   injuring  or  destroying.    9  540. 
voting,    fraudulent.    9  45. 
witness    receiving     bribe     for     absenting 

himself.   9  138. 
written  Instrument,  injury  to,  9  617. 

PBMA.I^E 
abdvctlon 

as   to,  generally,   9  266. 
for  purposes  of  prostitution,   9  266. 
under    eighteen    years    of    age,    from 
parent,    9  267. 
defendant  under  sentence   of  death,   pro- 
ceedings when  supposed   to 
be  enceinte,   9  1225. 
employing,    to    sell    liquors    at    theaters, 

etc.,    penalty,    9  303. 
prisoners    to     be     separated     from     male, 

9  1699. 
procuring,    to    perform    In    public,    where 

liquors    are    sold,    penalty, 
9  1303. 

"FEMININE'' 

included  in  "masculine,"   9  7. 

FENCE 

burning,    9  600. 
destroying,    9  60S. 

FENDERS 

compliance     with     order     of     supervisors 

sufflcient,    9  369a. 

duty  of   railroads   to  use,   9  369a. 

operating   car   without   suitable,   penalty, 

9  369a. 

FERRY 

maintaining,  nnlaTrfnlly 

as   to.   generally,   9  386. 
without    a    license,     a    misdemeanor, 
9  386. 
neglecting  to  pay  toll  over,  penalty,  §  389. 
violating     condition     of     undertaking     to 

keep,  a  misdemeanor,   §  387. 

FICTITIOUS   NAME 

indictment   by,    99  953.    989. 
signing  to  initiative,  etc.,  petition,  a  fel* 

ony,    9  472a. 

FIGHTING 
anlmala 

arrest  for,  without  warrant,  9  597d 
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FIGHTING 

anlmalii — (Cantlnued). 

ofTenses   respectingr.    8  597c. 

punishment  for,   9  697b. 
duel.     See  tit.  Duels  and  Challengres. 

FINANCIAL.   CONDITION 

false    statement    as    to,    a    misdemeanor, 

5  632a[2]. 

FINCH,  HOUSE 

a   predatory  bird,   S  637  H* 

FINDER 

of  lost  property,  guilty  of  larceny  when, 

9  484. 

FINE 

bail  on  appeal  from,   9  1273. 

children,  fines  for  offenses  agrainst,  dis- 
position   of.    S  273c. 

corporation,    of.   collection,    9  1397. 

cruelty    to    children,    for,    disposition    of. 

9  273c. 

deposit  instead  of  bail  to   be  applied  to, 

9  1297. 

disposed  of.  how,  as  to,  generally,  99  1457, 

1570. 
as  to,  arising:  from  violation  of  grame 
law.    99  628d,   631b,   632,   634. 
635.   637. 

execution   of  Judgment  for,   99  1214,   1215, 

1466. 

execution    on,    9  1214. 

explosives,   for  failure   to  keep   record   of 

sale   of,   9  375. 

for  vlolatlngr  provisions  as  to  preserva- 
tion of  game,  disposition 
of,    99  628d.    632a. 

for  Tlolatingr  statutes  in  regard  to  chil- 
dren,  disposition   of.   9  273o. 

game  laws,  for  violation  of,  how  disposed 

of,   9  628d. 

Imprisonment     and.      as      to.      generally, 

9  1205. 
fine   may   be   added   to   imprisonment, 
where    no    fine    prescribed. 
9  672. 
to  work   out,   9  1613. 
until  paid,  99  1205.  1446,  1456. 

in  Jvatlces'  or  police  covrta 

as   to   Judgment    for,    99  1446,    1457. 

disposition    of,    9  1457. 

payment     of.     discharges     defendant, 
9 1457. 
Jiids"»«Bt   for 

constitutes  a  Hen.   9  1206. 

execution  may  issue  on,   9  1214. 
lien.  Judgment  for,  constitutes  a,  9  1206. 

of  corporation  on  eon-rlction 

as    to,    generally,    9  1397. 
how    collected,    9  1397. 

officer's  failure  to  pay  over,   9  427. 

opportunity    to    pay    given    on    parole    or 

probation.   9  1203. 

ordinance,  for  violation  of,  disposition  of. 

9 1457. 

payment  of,  discharges  defendant.  9  1457, 

suspension  of  sentence  and  placing  de- 
fendant on  probation  in 
case  of,  99  1203,  1215. 

FINES    AND    FORFEITITRES 

how   disposed   of,    9  1670. 


FIRE 
burnfniT 

bridges,  grain,  etc..  maliciously,  pen- 
alty. 9  600. 
property   not   subject   of   arson,    pen- 
alty,  9  600. 

false  alarm  of,  turning  In,  penalty.  9  625a. 

fire-alarm     apparatus,     Interfering     with, 

penalty,    9  626a. 

goods  saved  from,  in  San  Francisco,  fail- 
ure to  notify,  penalty,  S  500. 

insured  property,  burning,  penalty,   5  648. 

larceny  of  goods  saved   from   9  600. 

mailriona 

burning  rafts,   etc.,   9  608. 
in  general,   9  600. 

negligent 

firing    woods,    grass,    etc.,    a    misde- 
meanor,  9  384. 
setting    out,    on    property    not    one's 
own.  penalty.  9  384. 

obstructing  attempts  to  extinguish,  a 
misdemeanor,    §  385. 

prisoners   removed   In   case   of,   in   county 

Jail,   9  1607. 

removal    of    prisoners    from    county    Jail 

in   case   of,   9  1607. 

setting  out  wilfully  or  negligently,  pen- 
alty,   9  884. 

starting,     in     hay,     grain,     etc.,     penalty, 

9  384. 

woods,  grass,  etc..  setting  fire  to,  pen- 
alty.   9  384. 

FIRE  ALARM  APPARATUS 

unlawfully      Interfering      with,      penalty. 

9  626a. 

FIREARMS.     See   tits.   Ammunition;    Arms, 
bringing,   into   or   near   prison,   a    felony, 

9  171a. 
selling  to  Indians,   a  misdemeanor,   9  398. 

FIRE   DEPARTMENT 

false  certificates  of,  ofllcer  issuing,  guilty 

of   misdemeanor,    9  649.    * 
FISH.     See  tits.  Game  and  Fish;  Fish  Com- 
missioners; Fish- ways. 

act  to  prevent  destruction  of.  In   Bollnas 

Bay,     continued     In     force, 
9  28. 
in   Lake   Merritt,   continued   In   foroe, 

9  23. 
In    Napa    River,    continued    In    force, 
9  23. 

act    to    regulate    salmon-fisherles    In    Eel 

River,    continued    In    force, 
9  23. 

defined,  9  628f. 

effect    of     code     on     statutes     respecting. 

9  23. 

fine,  and  disposition   of,   for   violation   of 

provision,    9  628d. 

injuring,    maliciously,    penalty,    9  602. 

net,    pound,    cage,    trap,    etc.,    not    to    be 

used,  penalty  for  violation, 
9  631. 

planting  fish  or  eggs  without  permis- 
sion, a  misdemeanor,    9  628h. 

protection    and    preservation    of,    penalty 

for  violation,   9  628. 

protection  of,  near  fish-screen  or  fish- 
way,  penalty  for  violation, 
9  629a. 
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FISH— (Continued). 

trout  in  Siskiyou  county,  act  concerning:, 

continued   in  force,    §  23. 
youngr  flsh  of  any  species  not  to  be  taken. 

penalty,    9  628c. 

FISH   BITSINESS 

conductiner  without  license,  misdemeanor, 

S  630. 
reports   of   wholesale   dealers.    S  630a. 

FISH    COMMISSIONER. 

nets    and    seines,    actions    by,    to    forfeit. 

§  C36a. 
proceedingrs     In     actions     to     forfeit, 

§  636a. 
to     examine    dams    and     obstructions     in 

river,  S  637. 

FISH   DEALERS 

failure  to  produce  regrlster,  misdemeanor, 

9  630b. 
revocation  of  license  of,  9  631e. 
wholesalers   to  make  reports,  penalty  for 

failure,    9  630a. 
FI<!!HERS 

predatory  animals,   9  637 H. 

FISH    NETS 

beach  seines,   9  636. 

Chinese   shrimp  nets.   99  6281,   636. 

condemned    nets,     9  636. 

crawfish   traps,   9  636. 

fyke   nets,   9  636. 

parranzella  nets.    9  636H« 

.«?et-nets,    9  686. 

sturgreon    lines,    9  636. 

use  of  two-mesh,  misdemeanor,  9  635 H. 

FISH-SCREEN 

protection   of  flsh   near,   penalty   for  vio- 
lation, 9  629a. 
FISH -AV  AY 

construction    of.    9  637. 
injury    to,    penalty,    9  687. 
penalty    for    catching    flsh    without    three 

hundred  feet  of,   §  637. 
for    not    keeping    open    or    repairing, 

9  637. 
for  obstructing  or  Injuring.   9  637. 
protection    of   flsh   near,   penalty   for   vio- 
lation, 9  629a. 
to    be    constructed,    penalty    for    failure, 

9  637. 
FIXTl  RE 

larceny  of,   9  495. 

FLAG 

bear   flag,    protection    of,    9  310a. 
red   flag,  use  of  prohibited,   9  403a. 

FLVME 

malicious   Injury  to.  penalty,   §9  592,  607. 

FLYING   SQUIRRESLS 

not    predatory    animals,    9  637 Ij. 

FOLSOM 

prison    at.      See   tit.    Prisons. 

FOOD.      See    tit.    Adulteration. 

adulterated,    sale   of.   penalty   for.    9  383. 
adulleration   of,  a   misdemeanor,   §  382. 
deemed   to  be  adulterated  when,   9  383. 
definition    of    adulterated    food,    9  383. 
tainted    or   decayed,    penalty    for   sale   of, 

9  383. 
v.'ilfully    poisoning,   a   felony,    9  347. 


FORBIDDEN  MARRIAGES.     See  tit.  Inces- 
tuous Marriages. 

FORCE 

what,    may    be    used    In    making    arrost, 

9  843. 

FORCIBLE  ENTRY  AND  DETAINER 

a    misdemeanor,    9  418. 

FOREIGN 

acquittal  or  conviction,  9  656. 

conviction  or  p'^'^^ittal,  sufficient  defense, 

9  656. 

conviction,  punishment  of  subsequent  of- 
fense. In  case  of,  9  668. 

convicts.   Importing,    penalty,    9  173. 

corporation,    no   defense,   that   It   is   such. 

9  571. 

Insurance  company  doing  business  with- 
out compliance  with  laws, 
a   misdemeanor,    9  439. 

law,   acts   punishable   under,    9  655. 

FOREIGN    CONVICTION.      See    tit.    Convic- 
tion of  Prior  Offense. 

FOREIGN    CORPORATIONS 

amenable     to     the     provisions     regarding 

frauds  of  corporations,  etc., 
9  571. 

FOREIGN  INSURANCE  COMPANY" 

effecting  insurance  without  having  com- 
plied with  state  law,  a  mis- 
demeanor.   9  439. 

FOREIGN   LATV 

acts   punishable   under,   §  656. 

FOREIGNERS.     See  tit.  Aliens. 

FOREMAN  OF  GRAND  JVRY 

appointment   of,   9  902. 

indictment    presented   by,    9  944. 

may  administer  oath  to  witness,   9  918. 

oath  of,   9  903. 

pro   tem.   foreman,   9  930. 

FORFEITl'RE 

abolished,  9  677. 
ball  of,  99  979,  1305,  1307.  1570. 
conviction    does   not   work    a,    9  677. 
credits    of    prisoners    for    good    behavior, 

of,    9  1588. 
disposition   of,   99  1457,   1570. 
license    of,    for    holding    mock    auctions. 

9  535. 
lottery,    of    property   offered    for    diapo.sal 

In,  9  325. 
ofllcer's  failure  to  pay  over,  penalty.  9  427. 
ordinances,    forfeitures    for    violation    of, 

how  disposed  of,  9  1570. 

FORFEITURE  OF  BAIL 

deposit   of   money   in    lieu    of.    disposal   of 

how,    9  1307. 

disposed   of  how,    99*1457.    1570. 

enforced  by  action,   9  1306. 

how    ball    forfeited,    9§  1305.    1307. 

officer's  failure  to  pay  over,  a  misde- 
meanor,   9  427. 

FORFEITURE    OF   OFFICE 

acting    without    qualifying,    for.    9  65. 
asking    or    receiving    bribe,    9  68. 
conviction   of  crime,   §  98. 
executive    ofllcer    receiving    bribe    forfeits 

office.  5  68. 
Inhumanity   to  prisoners,  for,    §  147. 
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FORFEITURE  OF  OFFICE — (Continued). 
Judse    receiving    part   of   reporter's    fees, 

forfeits  office,  8  94. 
lesrinlator  V 

by.  9  88. 
office,  forfeiture   of,  for  taking:  what 

rewards,  5  74. 
receiving  bribes,  forfeits  office,  9  86. 
receiving    reward    for    appointment,    for, 

9  74. 
state  printer  guilty  of  misconduct  in  of- 

flce.  9  100. 
violation    of    duty,    for,    9  661. 

FORGED  INSTRUMENT.     See  tit.   Forgery, 
offering   for   reward,   a   felony,    9  116. 

FORGERY.     See   tit.  Counterfeiting. 

act  amounting   to,    9  470. 

drawing  bank  check  to  defraud,  9  476a. 

election    returns   of,    9  50. 

false  entries  in  records  or  returns,  mak- 
ing of,  is  a  forgery,  9  471. 

fictitious  bills,  notes,  etc.,  making,  utter- 
ing, etc.,   9  476. 

forging  telegraphic  or  telephonic  mes- 
sages,  9  474. 

in   general,   9  470. 

Instrument  subject   of,    9  470. 

labor  union  trade-mark,  of,  a  misde- 
meanor,  9  349b. 

making  fictitious  bill,  9  476. 

misdescription  in  indictment  or  informa- 
tion for,  when  instrument 
destroyed  or  withheld, 
9  966. 

of  conveyances,   9  470. 

pf  corporate  seals,   9  472. 

of  public  seals,   9  472. 

of    wills,    9  470. 

passing  fictitious  bills,   9  476. 

passing  of  blank   or  unfinished  notes   or 

bills,   penalty,   9  475. 

passing  of  forged  bills  or  jiotes,  9  476. 

passing  or  receiving  forged  notes  or  bills, 

penalty,    9  476. 

public  documents,  of,  99  113,  114. 

punishment  for,    9  478. 

railroad  tlekct 

as    to,   generally,    9  481. 
restoring  of,  9  4-82. 
receiving  forged  note,   9  475. 
reeord 

of,  99  118,  114,  471. 

offering  forged  Instrument  for,  9  116. 
returns  of,   9  471. 
sales  of,   9  471. 

selling   ticket,   etc.,   for   passage   on   com- 
mon   carrier   to    person   not 
entitled,  as  a,   9  483. 
signing  false  or  fictitious  name  to  initia- 
tive,   etc.,   petition,    9  472a. 
sufficiency  of  indictment  for;   9  470. 
telegraph,     sending     false     message     by, 

9  474. 
telegraphic   message,   of,    9  474. 
telephone  message 
of,    9  474. 

sending   false   message   by,    9  474. 
ticket,    etc.,    railroad.      See    tit.    "railroad 

ticket,"   etc..    this    title, 
restoring,     with     intent     to     defraud, 
9  482. 


FORGERY — (Continued). 

trade-mark,    9  360. 

uttering  fictitious  bills,  9  476. 

what   (^'onstitutes   a,    9  470. 

FORMER    ACQUITTAL..      See    tits.    Former 
Jeopardy;    Previous    Conviction, 
conviction  or  acquittal  on  Indictment  for 

higher  offense  is  a,  9  1023. 
what   is    a,    99  1022,    1026. 
what  is  not  a,  99  1021,   1023. 

FORMER    CONVICTION.      See    tit.    Former 
Jeopardy. 

FORMER    JEOPARDY.       See     tits.     Indict- 
ments;  Information;   Plea. 
aequlttal 

former,  a  bar,  though  indictment  de- 
fective,   9 1023. 
what  is  a  former,  9  1022. 
what  is  not  a  former.   9  1021. 

arrest    of   Judgment,    verdict    not    a    bar, 

9  1187. 

conviction  in  prosecution  under  this  code 

section.  9  654. 

county,    acquittal    or    conviction    out    of, 

9  784. 

demurrer  to  Indictment  sustained,  wheth- 
er bar  or  not,   9  1008. 

dismissal   of  action  as  bar,   9  1387. 

foreign    acquittal    or    conviction    as    bar, 

99  656.    793.    794. 

higher  offense  conviction   or  acquittal  of 

lower,    9  1023. 

indictment,   dismissal   of,    9  1021. 

Judgment    on    plea    of.    9  1166. 

Jury  discharged,  retrial  of  cause.   99  1141, 

1147. 

Justices*   courts,    retrial    of   defendant    on 

discharge  of  Jury,   §  1444. 

new   trial,    9  1179. 

offenses.      Included      In      former      charge, 

9  1022. 

plea  of.  9  1016. 

proof  of.   9  1204. 

second    prosecution    prohibited.    9  687. 

setting   aside    indictment    or    information 

not  a  bar  to  future   prose- 
cution,  9  999. 

variance,    acquittal    on    ground   of,    9  1021. 

verdict.     Jury     prevented     from     giving, 

cause  tried  again.    9  1141. 

what  is  a  former  acquittal,   9  1022. 

what  is  not  a  former  acquittal,  9  1021. 

FORNICATION.      See    tits.    Adultery;    Pros- 
titution, 
open   and   notorious,   penalty,   9  269a. 

FOXES 

predatory    animals,    9  637 H. 

FRAVD.      See    tits.    Cheat:    False    Persona- 
tion;  False   Pretenses:  Mortgage, 
agent,  false  statement  by,  9  636. 
badge    of    society,    wearing,    without    au- 
thority,  9  638b. 
bill    of   lading.   9  641. 

as    to.     generally,     9  641 
fraudulent   issue   of,    99  577,   679.     . 
birth,  in  respect  of,  9  166. 
conreallns  property 
by  debtor,  9  154. 
by  defendant.   9  156. 
I       consignee,   false   statement  by,   9  636. 
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conspiracy   to  defraud,    S  182. 
corporation.     See  tit.  Corporation, 
in  accounts   of,   8  ^63. 
in  Increasingr  capital  stock  of,  9  S58. 
in  organization  of,   S  SS8. 
debtor,    by,    in    respect    to    his    property, 

59  154,   155. 
deceiving   witness,    9  138. 
documents,  fraudulent  issue  of,  99  578,  679. 
druggists,   fraud   by,   9  380. 
false  proofs  in  application  upon  policy  of 

insurance,     9  549. 
false  statement  by  broker  or  agent,  9  536. 
fitting  out  vessel,  9  539. 
in  procuring  organization  of  corporation, 

9  558. 
indictment  or  information  for,  9  967. 
Inns.  etc..  defrauding.  9  537. 
Insolvency,  fraudulent.   9  657-572. 
intent  to  defraud.  sufAciency  of,  9  S. 
invoice,  ship's  register,  protest,  etc.,  9  541. 
joint  stock  company,  in  keeping  accounts 

of.  9  563. 

keeping  aecooiits 

of  corporation,   9  563. 

of  Joint  stock  company,  568. 

label    on    goods,    false,    a    misdemeanor, 

9  349a. 

livery    stable    keeper,    defrauding,    9  637b. 

market  price,  to  affect,  9  395. 

married   person   conveying   lands,    9  534. 

misrepresentation      of      kind      of      labor 

employed      in      production. 
9  349a. 

mock   auction,   obtalnin^^  money  or  prop- 
erty  by,  penalty,   9  535. 

mortgaged    personalty,    interfering    with, 

9  538. 

newspaper      circulation,       misrepresenta- 
tion of,   9  538a. 

obtaining  money  by  means  of  three-card 

monte,  sleight-of-hand  etc., 
penalty,    9  332. 

presenting   false   proofs   of  loss   of   prop- 
erty,  9  549. 

publishing      prospectus      of     corporation, 

9  559. 

putting    extraneous    substances    in    goods 

sold  by  weight,  9  381. 

quality  of  goods  sold,  false  statement  as 

to.    9  654a. 

registration   of  animals,  fraud  in.  a  mis- 
demeanor,  9  537a. 

•ell  lag 

land   twice,    9  533. 
pledge.    §  581. 

ship's   register,    in.    9  641. 

special   partnership,    in.    9  358. 

subscription    to   stock   of  corporation,   In, 

9  567. 

substitution  of  child,  9  157. 

telegraph   or   telephone   message,    procur- 
ing,   by,    9  619. 

weights   and   measures,    false,    99  652,   654. 

winning  at  play  by,  9  332. 

wrecking    property,    9  545. 

FRAIIDITL.RNT   CONVEYANCE 

by  debtor 

a   mi.<«demeanor.   9  154. 
punishment    of.    99  154,    165. 


FRAUDULENT  DESTRUCTION  OF  IN- 
SURED  PROPERTY 

penalty  for  being  parties   to,   9  631. 
presenting  false  proofs  of  loss,   9  549. 

FRAUDULENT  INSOLVENCIES  AND 
FRAUDULENT  MANAGEMENT  BY 
CORPORATIONS 

as  to,  generally,  99  557,  566. 
debt  of  railroad  company  in  excess  of  its 

available  means,  9  566. 
a  misdemeanor,  9  666. 
validity  of  debt  not  affected,   9  567. 
director 

absent    from    meeting,    presumed    to 
have    assented    to    proceed- 
ings,  when,    9  570. 
definition    of,    9  672. 
present  at  meeting,  presumed  to  have 
assented      to      proceedings. 
9  569. 
presumed   to   have   knowledge  of   af- 
fairs  of  company.   9  568. 
false  reports,  statements,  etc.,  by  officers, 

as   to  conditions,   9  664. 
foreign  corporations  subject  to  provision, 

9  671. 
fraud  in  increase  of  capital  stock,   9  558. 

frandvlent  tnsolvenelefi,   etc 

in  keeping  accounts  in  books,  9  563. 
In  procuring  organization.   9  568. 
in  subscription  to  capital  stock.  9  557. 
misconduct  of  directors,   a   misdemeanor, 

9  660. 

of   ofltcer  of  nUIroad   company   contmct- 

iMff   debts  exceeding  nvall- 
able   mean* 

a  misdemeanor,  9  666. 
validity  of  debt  not  affected.  9  567. 
receiving    deposits   in    Insolvent    bank,    a 

misdemeanor,   9  562. 
refusal  of  officer  to  permit  inspection  of 

books,     a     misdemeanor, 

9  565. 
savings-bank  officer  overdrawing  his  ac- 

count,     a     misdemeanor, 

9  561. 
unauthorized  use  of  name  In  prospectus, 

a   misdemeanor,   9  569. 

FRAUDULENT  ISSUE  OF  DOCUMENTS  OF 
TITLE  TO  MERCHANDISE 

duplicate   receipts   to   be   marked   "dupli- 
cate."  I  580. 
erroneoun 

bill   of  lading   issued   in   good   faith, 

1679. 
receipts  issued  in  good  faith,  9  579. 
exception    to    provision,    9  582. 
hypothecating    property    received    for 

transportation    or    storage, 
a  felony.  9  681. 
fanning  frandnlent 

bill  of  lading,  a  felony,   9  577. 
receipt,  a  felony,  9  578. 
voucher,  a  felony,   9  578. 
warehouse-receipts,  a  felony.   9  578. 
pledging  property  received   for   transpor- 
tation or  storage,  a  felony. 
9  681. 
selling  property  received  for  transporta- 
tion   or    storage,    a    felony, 
1581. 


GBNESRAIi  IlfDEX. 


ITM 


FRAl  DrLENT  RGNOYAL 

of     leased     property,     as     embezslement, 

9  604a. 

PRArDlIIiBSNT  WEIGHTS  AND  MBAS- 
VIUSS.  See  tit.  False  Weights  and 
Measures. 

PRAUDULElfTTLT  COIfCEAMWG  PROP- 
ERTY 

penalty  for,  9S  154,  165. 

FRAUDULENTLY  FITTING  OUT  OR  DE- 
STROYING YESSELS 

captain    wilfully   destroylnar   vessel,   pen- 
alty, 9  639. 
making  false  manifest,  penalty,  9  641. 
officer  wilfully  destroying  vessel,  penalty. 

9  639. 
other   person   wilfully   destroying   vessel, 

9  540. 
wllfnlly  dcstroylniT  veMiel 
by  officer,  penalty,  9  589. 
by  other  person,  penalty,  9  540. 

FRAUDULENTLY  KEEPING  POSSESSION 
OF  1¥RECKED   PROPERTY 

having    possession    of    wrecked    property 

unlawfully,  a  misdemeanor, 

9  546. 
penalty,  9  546. 
unlawfully  taking  possession  of  wrecked 

property,     a     misdemeanor, 

1646. 

FREEHOLD 
malldoiis 

injury  to,  penalty,  9  602. 
trespass  upon,  a  misdemeanor,  99  602. 
608. 

FRESNO    COUNTY 

act   to    protect    stock-raising    in,    contin- 
ued in  force,   9  28. 

FUGITIVES  FROM  JUSTICE.     See   tit.   Ex- 
tradition, 
admission  to  bail,  9  1562. 
duty  of  district  attorney,  9  1664. 
fugitives  from  another  state,   9  1548. 
when  to  be  delivered  up,  9  1648. 
fogltlves  from  tkl*  state 

accounts  of  persons  employed  to  se- 
cure surrender  to  be  paid 
by  fugitive,  9  1667. 
no  fee  or  reward  to  be  paid  public 
officer  out  of  state  treasury 
for  procuring  surrender, 
9  1668. 
governor    may    offer    reward    for,    when, 

9 1667. 
homicide    in    arresting,    when    Justifiable, 

9  195. 
magistrate  may  issue  warrant,  9  1649. 

must   notify    district   attorney   of   ar- 
rest,  9  1563. 
to     return     proceedings     to     superior 
court,   9  1666. 
person    arrested    to    be    discharged    when, 

9  1666. 
proceedings    for    arrest,    etc.,    of    person 

charged,   9  1560. 
reward  for  apprehension  of,  99  1547,  1667. 
when  and  for  what  time  to  be  committed, 

9  1661. 


FUND  . 

of  cemetery  corporation,  officers  may  not 

borrow,    9  673. 

FUNDING  ACTS 

continued  In  force,  9  28. 

FURNISHING    MONEY   FOR   ELECTIONS 

a  misdemeanor  when,  9  64. 

GAMBLING 

aiding,  9  337. 

by  use  of  slot-machine  dice,   9  330a. 

election,  on,  9  60. 

games  prohibited,  enumeration  of,  9  330. 

Infant,  permitting  to  gamble,   9  336. 

lessee  permitting  infant  to  gamble,  9  338. 

licensing,  9  337. 

market  price,  fraud,  to  effect,   9  396. 

officers'  duties  respecting,  9  336. 

giving  authority  to  conduct,   penalty 

for,    9  837. 
receiving  consideration  or  protection, 
penalty,   9  337. 

on  horse  race,  penalty  for,  9  337a. 

permitting,  by  owner  or  lessor  of  build- 
ing, 99  331,  336. 

pool-selling,  etc.,  9  887a. 

prevailing     upon     any     person     to     visit 

place  of,  penalty,  9  318. 

punishment   for,    9  330. 

supervisors  voting  for  ordinance  permit- 
ting, penalty,  9  337. 

trial,  witness  not  attending,  9  888. 

winning    at    play    by    fraudulent    means, 

9  332. 

witness's  privilege,  9  834. 

GAMBLING-HOUSE 

prevailing  upon  person  to  visit,  9  318. 
GAME.     See   tit.   Game  and  Fish, 
affidavit  on  shipping  deer,  9  626u. 
application    of   prohibitions,    9  637b. 
barracuda,   protection  of,   9  628e. 
beaver,   killing,   misdemeanor,    9  626p. 
certain,  not  to  be  shipped,   9  627a. 
certain,  not  to  be  sold,  9  626k. 

GAME   AND  FISH 

act  relatfns  to,  preserved 

concerning    fish    in    Siskiyou    county, 

9  28. 
concerning   oysters,    9  28. 
concerning   oyster-beds,    9  23. 
preventlns  destrvctloii  of  flali 
in  Bollnas  bay,   9  23. 
in  Lake  Merritt,  9  23. 
In  Napa  river,  9  28. 
In   Peralta,   9  23. 
regulating    salmon    fisheries    In    Eel 
river,    9  23. 
alteration    of    dam,    notice    of    intention, 

9  636a. 
birds,    certificate    giving    right    to    take, 

9  637e. 
close  season,   9  626. 
non-game,    transportation   of,   a   mis- 
demeanor, 9  637d. 
other     than     game,     killing    of.    pro- 
hibited, penalty,   9  637a. 
possession    of,    for    propagation    and 

science,   9  6261. 
protection  of  nests  and  eggs  of  wild 
birds,    9  637f. 
bob- white,    99  626c,   627a. 
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certain  ^ame  not  to  he  shipped.  |  627a. 
certain   ^ame    not   to    be    sold,    all    viola- 
tions misdemeanors,   5  626k. 
certificate  to  take  birds  for  scientific  pur- 
poses,  S  6376. 
Chinese     shrimp     nets,     use     of,     misde- 
meanor,   S  6281. 
close    season    for    fish,    as    to,    generally, 

1628. 
black   bass,   9  628b. 
disposition     of    money    arising:    from 

fines,   I  681b. 
export  of  bass,  a  misdemeanor,  §  628a. 
construction  or  alteration  of  dam,  notice 

of   intention,    §  636a. 
curlew,  S  626. 

deer,     female,     killing,     a     misdemeanor. 

9  626e. 
klllinfiT,  at  certain  season  of  the  year. 

a   misdemeanor.    9  626f. 
limitation    of    the    number    any    one 

person  may  kill.  9  6261. 
only   three   may  be   killed,   9  626i. 
pelts  of,  dissexed,  penalty,   9  626h. 
possession   of  meat,   9  626h. 
runninflT    or    trailingr,     with    dogs,    a 

misdemeanor,   9  626J. 
selling  pelts  of,  which  have  been  dis- 
sexed, penalty,   9  626h. 
deer-pelts,  possession  or  sale  of,   9  626h. 
destruction   of  grouse,  duck,   etc..  a  mis- 
demeanor,  9  626. 
disposition  of  fines,  9  628d. 
doves,  killing,  at  certain  seasons,  a  mis- 
demeanor,  9  626a. 


limit  of  bag,  9  626d. 
wild,     protection     of    growing     crop(« 
from,  9  626%[t]. 
effect  of  code  on  statutes  respecting.  9  23 
eggs,   destroying,   a  misdemeanor,    9  626b. 
elk,  female,  killing,  a  misdemeanor,  9  626e. 
explosives  in  fishing,  penalty.  9  636. 
female     deer,     killing,     a     misdemeanor. 

9  626e. 
fine  or  Imprisonment  for  violation  of  act 

9  628d. 
fines  and  dispositions   of,   99  628d.   631b. 
fishing    near    Santa    Catalina,    hook    and 

line,    9  634H. 
fish  commissioner  to  examine  dams.  9  637. 
fishways  or  ladders,  destroying,  etc.,  9  637. 
penalties  for  not  keeping,   9  637. 
to   be  constructed,  penalty,   9  637. 
grouse,  close  season,   9  626. 
having    In    possession    certain    game,    at 

specified  seasons,    a   mf.sde- 
meanor,   99  626h,   628a,   628b 
having    In    possession    for    sale    any    ai- 
grettes, etc.,  penalty.  9  626r. 
more  than  certain  number  of  deer,  a 
misdemeanor.    9  626f. 
humming-bird.    9  637a. 

hunting   on    another's    land    without   per- 
mission.   9  602. 
Ibis.   9  626. 

Injury    to    fi.sh.   etc.,    9  602. 


G.41IE  AKD  FISn— (Continued). 

killing  certain  game  at  specified  «««»asons 

a  misdemeanor.  99  626.  626a. 
626f. 
beaver,   misdemeanor,   9  626p. 

as  to  shipment  of  certain  game.  9  627b. 
of  bag,   9  626d. 

of  birds  that  may  be  killed.   S  626il. 
of  catch    of  steelhead- trout.    5  K.'JiVi. 
of  deer  that  may  be  killed.   $  •5261. 
of  shipment  of  certain.  |  627b. 
meadow- larks,  9  687a. 
mocking-birds,   9  637a. 
mountain-sheep,  9  626e. 
nests,  destroying,  a  misdemeanor.   95  *i2r,K 

637f. 
net,    pound,    cage.    trap.    etc..    not     to    be 

used,  penalty,  9  631. 
net,  setting  for  fish,  penalty.   9  636. 
nets,  seines,  etc. 

declared  public  nuisance,  9  636a. 
prohibited,   penalty,    9  636a. 
netting  quail,  grouse,  etc..  9  631. 
night-time    hunting    prohibited,    violation 

a  misdemeanor.   9  626m. 
notice   of  intention   to  construct  or   alter 

dam.  9  636c. 
partridge.    99  626,   626d. 

penalty   for   violating  acts    for   preserva- 
tion  of  fish,   9  631a. 
penalty  for  violating  game  laws,  9  631a. 
pheasants,  9  626c. 

pismo  claims,  protection  of,  9  628 f. 
planting   fish    or    fish    eggs    without    per- 
mission,   penalty,    9  62Sh. 
plover,   9  626d. 

poisonous  substance  not  to  be  used.  §  631. 
pollution  of  waters,  penalty,  9  635. 
possession,     of     birds,     when     prohibited. 

9  626. 
of  deer-meat  prohibited.  9  626. 
of  deer-pelts,   9  626h. 
of  salmon,   9  634. 
of  snared  birds,  9  631. 
predatory  animals,  9  687H[g]. 
prohibition    as    to    killing   or    posses.sing, 

applied  to  all  kind  of  game! 
9  637b. 
protection    of    growing    crop    from    wild 

ducks,    9  626H[t]. 
propagation,    possession    of    animals    for 

9  6261. 
protection 

of    birds,  nests  and  eggs,    99  637d.  637f 

of  deer.    See  tit.  Deer. 

of   fish   near   fish-screen    or   fish-way. 
penalty  for  violation.  9  629a! 

of  game  in  certain  districts.   5  626s. 

of  golden  trout,  9  683. 

of  salt-water  eels,  penalty  for  viola- 
tion,    9  628J. 

of  seals    in    Santa    Barbara    channel, 
9  637c. 

of  surf-fish.  9  628e. 
protection  and  preserratton  of  flak 

in  certain  districts.  9  e26s. 

near  fish-screen  or  fish-way,  and  pen- 
alty for  violation,   9  629a. 

surf-flsh.  9  628e. 

violation  of  provision  a  misdemeanor, 
§  628. 
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game:  and  fish — (Continued), 
quail,   close   season,    §  626. 
quail,   partridgre,  etc.,   nettlngr,   9  631. 
rail,   §  626. 
regulating:  destruction   of  game,   trespass 

a  misdemeanor,  S  627. 
regulation  as  to  takingr,  penalty,  5  634. 
retaining  after  open  season,  5  626a  [2]. 
revocation  of  licenses,  9  631e. 
robin,  9  637. 

running  deer  during  close  season,  a  mis- 
demeanor, 9  626J. 
sage-hen.   9  626. 

.sale,  of  birds  prohibited,  99  626k,  637b. 
of  deer-pelts,  9  626h« 
of  flsh,  etc..  9  634. 
of  game,   9  626. 
of  salmon,   9  634. 
of  trout,  d  misdemeanor,  9  632c. 
salmon,    taking,   sale,   or   possession    pro- 
hibited when,  9  634. 
salt-water  perch,  protection  of.  9  628g[2]. 
scientific     purposes,     live     animals     for, 

9  626L 
iicreen 

in  fishing,  9  629. 

over  mill  race,  pipes,  etc.,  prohibited, 
penalty.   9  629. 
sea  lions  in  Santa  Barbara  channel,  9  637c. 
set     brant,     may     not     be     killed     when, 

9  626p[2]. 
Fea    otter,  penalty   for  killing,   9  626q. 
seals  in  Santa  Barbara  channel.   9  637c. 
seine   and  net,   use   of,  penalty,    9  636. 

setting,  9  636. 
seining    in    Mokelumne    river,    prohibited, 

9  636b. 
selling,  or  having  In  possession  for  sale, 

any  aigrettes,  etc.,  penalty, 
9  626r. 
shipment  of  game  to  be  labeled,  9  627b. 
of  resident  and  migratory  non-game 

birds,  9  637d. 
of     trout,     regulation     and     penalty, 
9  632a. 
si  ins     of    deer,     possession     or    sale «  of, 

9  626h. 
skylark,  9  637a. 
squirrels,    9  626g. 
striped  bass.  9  628a. 

taking  flsh  In   pond  or  reservoir  belong- 
ing to  state,  penalty,  9  628c. 
of  animals  for  scientific  purposes  not 
within   statute.    9  626  1. 
thrush,   9  637a. 

trailing  deer  during  close  season,  a  mis- 
demeanor,   9  626j. 
transportation  of  game  prohibited  when. 

9  627a. 
trap,  setting,  for  flsh,  9  636. 
trapping  quail,  grouse,  etc.,  9  631. 
tree-squirrel,      killing,      a      misdemeanor, 

9  626g. 
trespass  in  hunting.  99  384c,  627. 
trout,  regulation  as  to,  9  632. 

fine    and    disposition    of,   on    violation 

of  provision,  9  631b. 
limit  of  catch,  9  632. 
sale  of.  a  misdemeanor,  9  632c. 
shipment,      regulation     and     penalty, 
9  632a. 


GAME  AND  FISH 

trout — (Continued.) 
steelhead,  9  632  H* 
taking,  by  nets,  etc.,  9  8S2H* 
use    of     explosives    In     taking,    penalty, 

9  636. 
use   of  salmon   or  steelhead  roe   as   bait* 

prohibited,   9  632b. 
use  of  two-mesh  flsh  nets,  misdemeanor. 

9  635H. 
whiting,  protection  of,  9  628e. 
young  fish  of  any  species,  9  628c. 

GAME-BAG 

limit  of,   9  626d. 

GAME  DISTRICTS 

protection  of  game  In  certain,  9  626s. 

GAME  liAW^S.     See  tit.  Game  and  Flsh. 
predatory  animals,  9  637  H- 
protection    of   game    in    certain    districts. 

9  626s. 

GAME    PRESERVATION 

fund  of,  fines  to  be  paid  into,  9  631b. 

GAMING 

a  misdemeanor,   9  330. 

allowing    minors    to    play    at    games    of 

chance  in  saloon,  a  misde- 
meanor,   9  336. 
betting  on  horse  race,  penalty,   9  337a. 
duty    of    district    attorney,    sheriffs    and 

other  ofilcers,  9  335. 
issuing   a   license    to   carry   on   forbidden 

games,   a   felony,   9  337. 
penalty  for,  9  330. 
permitting  gambling  In  houses  owned  or 

rented.   9  331. 
penalty  for,  9  380. 
statute  against  offenses,  such  as  playing 

game   of  "faro,"   etc.,    §  330. 
winning  at  play  by  fraudulent  means,  as 

to,  generally,  9  332. 
witness,  neglecting  or  refusing  to  attend 

trial,  a  misdemeanor,  9  333. 
privilege    of,    9  334. 

GARAGE 

manager,  agent,  etc.,  using  machine  with- 
out permission,  penalty. 
9  499a. 

GAS  COMPANY 

effect  of  code  on  statutes  respecting,  9  23. 
injury  to  works  of,  penalty,   9  622. 
meter,  interfering  with,  penalty,  9  498. 
stealing  gas,   penalty,  9  498. 

GAS- PIPES 

maliciously    breaking    or    obstructing,    a 

misdemeanor,    9  624. 
GATE 

leaving  open,  penalty,  9  602. 

GENDER 

of  words,  In  coder  9  7^ 

GIFTS 

giving  lot  with  ticket,  prohibited,  9  532a. 

officers  and  employees  of  state  prison  not 

to  make.  9  1592. 
GLANDERS 

exposure  of  animals  having,  a  misde- 
meanor,  9  402. 

killing  animals   Infected   with,    9  402b. 

sale  or  exposure  of  animal  Infected  with. 

penalty.  9  402. 
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GliASS 

throwingr    upon    highway,    misdemeanor, 

9  688a. 
GOLD   COIN 

valuation   to  be  estimated  in,   |  678. 

GOLDBN  TROUT 

protection  of,  9  6S8. 
GOODS 

false     representation     as    to     quality    or 

merits    of.    sold    or    adver- 
tised, penalty,   9  654a. 

GOODS   KEPT   FOR   SAL.B 

falsely  representing,  penalty,  9  361a. 
exception    as    to    groods   sold   under    name 

produced  by  another,  9  351a. 
GOPHBRS 

a  predatory  animal,   9  637  H« 

GOl'RA 

having    in    possession    for    sale,    penalty, 

9  6S6r. 
selling,   penalty,   9  626r. 

GOVBRI^OR 

certificate  of  fact  of  indictment  of  su- 
perior Judgre  to  be  trans- 
mitted to.   9  1929. 

commutations,     reprieves,     pardons,     by, 

9  1417. 

death  sentence,  transmission  of  state- 
ment of  conviction  and  tes- 
timony to.  9  1218. 

duties  in  regrard  to  death  sentence,  99  1218. 

1219. 

impeachment   of.   9  787. 

insurrection,  power  to  declare  county  In, 

9  732. 
revoking:  proclamation   for.   9  733. 

may  require  opinion  of  justices  on  sen- 
tence of  death,   9  1219. 

may    suspend    execution    on    sentence    of 

death,  9  1220. 

military  power  to  order  out,  to  suppress 

insurrection,   9  732. 
to  order  out.  to  quell  riot,  9  726. 
when  may  order  out,  99  728.  732. 

ordering  release  of  prisoners.  9  1679. 

pardons  g:ranted.  to  communicate  to  leg- 
islature.  9  1419. 
power    of,    when    convict    twice    con- 
victed. 9  1418. 

reward     for     apprehension     of     fugritives 

from  Justice.  9  1647. 

transmission    of   statement   of   conviction 

and  testimony  to.  on  Judg- 
ment of  death,  9  1218. 

treason,  power  of.  on  conviction  of,  9  1418. 

GRAIN 

burning:  stacks  of,  penalty.  9  600. 
Injury  to  grrowing:,  penalty.  9  604. 
penalty  for  setting:  fire   to,   9  884. 

GRAND   JUROR.     See    tit    Grand   Jury, 
acting:  as,  after  challenge  allowed,  a  mis- 
demeanor,   9  164. 
disclosing-    fact    of    Indictment,    a    misde- 
meanor. 9  168. 
foreman  pro   tem.,    9  930. 

GRAND  JURY.     See  tit.  Indictment. 

accusation   for  removal  of  civil   officer  to 

be   presented   by,    9  758. 
advice    may    be    asked    by,    from    whom, 

9  925. 


GRAND  JURY— (Continued), 
appointment  of  foreman,   9  902. 
challenge  to.     See  tit.  Challenge, 
cause  for,  9  896. 
decision  on,  9  898. 
effect  of  allowing.    9  900. 
Juror  acting  after,  99  164,  900. 
objection  to  be  taken  by.  only.  9  901. 
opinion,  etc.,  as  ground  for.   9  896. 
oral  or  written.   9  897. 
to  an  individual.   9  894. 
who  may,  9  894. 
challenire   to   panel 

as  to,   generally,   9  894. 
acting  after,   effect  of,   9  899. 
causes  for,   9  896. 
effect  by   court,   9  900. 
who    may.    99  894,    927. 
charge  of  court.   9  906. 
conduct    of   Juror   not    to    be    questioned, 

9  927. 
coroner,   binding  witness   over   to   appear 

before,   9  1514a. 
corporation,    as    to    investigating    charge 

against,  9  1396. 
custody,  proceedings  where  defendant  not 

In.  9  945. 
deliberation    and    inquiry    into    offenses, 

9  906. 
discharge  of,  9  906. 
dlaeloslMff 

fact    of    Indictment,    a    misdemeanor, 

9  168. 
what    transpired    before    grand    Jury, 
a  misdemeanor.  9  169. 
district  attorney 

advice  and  presence  of.  9  926. 
ordering,  to  Institute  suits  for  recov- 
ery   of    moneys    to    county. 

9  929. 
dvtlea  of 

as  to,  generally,   9  916. 

relative     to     examination     of     books. 

9  924. 
to    inquire    into    case    of    person    im- 
prisoned.   9  923. 
to    institute    suits    to    recover    when, 
9  929. 
entitled  to  access  to  public  prisons,  9  924. 
evidence 

degree    of    evidence    to    warrant    in- 
dictment, 9  921. 
duty  to  weigh  all  testimony,  9  920. 
for  defendant,  9  920. 
may   order   explanatory   evidence   for 

defendant,    9  920. 
reviewable  before,  9  919. 
expert    to    examine    official    books,    etc., 

9  928. 
foreman 

appointment   of,   9  902. 
may   administer   oaths,   9  918. 
oath  of,   9  904. 
pro   tem..    9  930. 
grand  Juror  not  to  be  questioned  for  hfs 

conduct  in  Jury-room,  9  927. 
indictment  by.     See   tit.   Indictment. 

to  be  found  when,  9  168. 
interpreter  of  testimony  before,   9  925. 
Judge,  advice  and  presence  of,  9  925. 
knowledge  of  offense,  grand  Juror  to  dis- 
close, 9  922. 


GENERAL  IHDBX. 


1803 


GRAND  JURY — (Continued), 
may  be  present  during  session   of,  who. 

8  525. 
may  hear  explanatory  evidence,  9  920. 
must  declare  their  knowledge  as  to  com- 
mission   of    public-offenses. 
8  915. 
not  appointed   to   hear   evidence   for   de- 
fendant, I  920. 
•ath 

of  foreman,   S  903. 
of  juror,    9  90S. 
of  grand  jurors,  9  904. 
to  witnesses,  foreman  may  adminis- 
ter, I  918. 


must  inquire  into  conduct  of,  99  923, 

928. 
removal  of,  by  proceedings  other  than 
by  impeachment,  9  768. 
ofllcfal  books 

employment    of    expert    to    examine. 

99  928,    929. 
Inquiry  into.  9  928. 
opinion  of,  as  ground  for  challenge,  9  896. 
perjury  of  Juror,  9  927. 
powers  of,  as  to,  generally,  9  915. 
present  before,  who  may  be,  9  925. 
prisomem 

miiot  lm««trc 

into  case  of,   9  923. 
into  management  of,  9  928. 
recovery  of  money   due   county,   ordering 

the,  9  929. 
report  of 

comments   not   privileged,    9  928. 
testimony  taken  before,  9  925. 
reporter,   and   his  compensation,  9  925. 
resubmission   to,   9  942. 
retirement  of,   9  901. 
secrets  of,  to   be  kept,  and  except  as  to 

what,    9  926. 
•kortkaad  reporter 

compensation  a  charge  against  county. 

9  926. 
when  to  be  appointed,  9  926. 
■pedal   venire 
order  for 

execution  and  return   of.   9  909. 
what   to  require,  and  delivery  of 
to  sheriff,   9  909. 
when  may  be  summoned,  9  910. 
summoning  of,  9  910. 
testlBftony  before 

of   witness   may   be   required   to   dis- 
close, when,   9  926. 
taken  before,  to  be  given  to  defend- 
ant,  9  926. 
what   offenses   may   inquire   into,    9  916. 
who  may  appear  before,  9  925. 
who  may  be   present  during  sessions   of, 

9  925. 

GRAND    LARCENY 

deflnition   of,  9  487. 
dogM 

as    to    whether    subject    of    larceny, 
9  491. 

ascertaining  value  of,   9  491. 
punishment  for,  as   to,  generally,   9  489. 

GRRAT   HORNED    01¥L. 

a  predatory   bird,   9  637  )i. 


GROUSE 

destruction  of,  prohibited  when,  9  626. 

GROWING  CROPS 

Injury  to,   9  604. 

negligently  setting  on  fire,  a  misde- 
meanor,   9  384. 

GROWING   TREES 

cvttlBgt  upon  pablle  lamdo 

as   to,  generally,   9  602. 

or   injuring,   a   misdemeanor,    9  602. 

GUARD  FOR  JAIL 

as   to,   generally,    9  1610. 

GUARDIAN 

delinquent,  of,  9  1888. 

enticing  away  child,  Jurisdiction,  9  784. 

exhibiting,  use,  sale,  or  hire  of  child,  9  273. 

prostitution,  admitting  child  to  house  of, 

9  309. 

sending  child  under  eighteen  to  immoral 

place,  penalty,  9  272. 

substituting  one  child  for  another,  a  fel- 
ony. 9  157. 

teacher,    abusing,    in    presence    of    pupil, 

9  663b. 

ward,  requiring,  to  work  over  eight  hours^ 

penalty,    9  663b. 

GUARDIANSHIP 

for  delinquent,  9  1388. 

GUIDE-BOARD 

mallcloiis  Injury  to 

as  to  penalty  for,  9  590. 
informer  to  get  half  of  the  fines  col« 
lee  ted  for,  9  590a. 
GUILTY 

on   accusation   against   civil   ofHcer,    pr^-* 

ceeding  upon,  9.766. 
plea  of 

as  to,  generally,  9  1016. 

form  of,  9  1017. 

how  altered,   or   withdrawn,   9  1018. 

GUILTY  INTENT.     See  tit.  Intent. 

GULL 

destroying    eggs    or    nests    of,    penalty, 

9  599. 
injuring  or  trapping,  penalty,  9  599. 
injury  to  eggs  or  nests  of,  penalty,  9  599. 
killing,  penalty  for,  9  599. 

GUNPOWDER.     See  tit.  Explosive, 
keeping  unlawfully,  penalty,   9  375, 

HABEAS   CORPUS 

admission   to   bail  on,   9  1286. 

admitting   to   bail  pending  determination 

of,  9  1476. 
applleatlon  for 

how  made,   9  1474. 

to  specify  what,   9  1474. 

veriflcation  of,  9  1474. 

who  may  make,  9  1476. 

ball 

admitting     to.     pending     application, 

9  1476. 
holding  party   to,    9  1489. 
judge  may  take,   9  1491. 
on,  9  1286. 

writ  for  purpose  of,  9  1490. 
body  mvst  be  prodneed  vrhen   , 
as  to,  generally,  9  1481. 
when    hearing    may    proceed    without 

production    of    body,    S  1482. 
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HABEAS   CORPUS— (Continued). 
by  ivhoBft  Irancd 

and   when   returnable,   S  1603. 

where  returnable,  {  1504. 
concealing:  person    entitled    to   benefit   of. 

a   misdemeanor,   §  364. 
contain,  what  shall.   9  1477. 
court  may  discharge  party  when,  9  1485. 
court    may    examine    witnesses    and    dis- 

chargre    on    bail    or    recom- 
mit,  9  1489. 
custody   Illegral,  pi^rty  may   be  committed 

to   legral  custody,   9  1493. 
cnatody  of  party 

after  discharge,  9  1496. 

pending:  proceeding:8  on  return,  9  1494. 
dnmaipefli  for  failure  to  •Issue  or  obey  writ 

as  to.  g:enerally,  9  1505. 

by   whom  recoverable,   9  1505. 
defect   In   form 

of   warrant,   no   discharg:e   for,    9  1488. 

of  writ,  immaterial,  9  1495. 
defective  warrant,  proceeding:8  on,  9  1489. 
delay 

to    be    delivered    to    sheriff    without, 
9  1476. 

to  be  g:ranted  without,  9  1476. 

to  be   served  without.   9  1478. 
directions   in   writ,   9  1477. 
dlseharire  of  party 

as    to,   g:enerally,   9  1489. 

grounds  for.  99  1485.  1487. 

imprisonment    after,    9  1496. 

not  for  defective  warrant,  9  1488. 

when  court  to  order,  99  1485,  1487. 
disobedience  to,  proceeding:s  on.  9  1479. 
disposition   of  party   pending:  proceeding:8 

on  return,   9  1494. 
g:ranted    how,    9  1475. 
vronuds  for  dlseharire  of  party 

as   to,  g:enerally,   99  1486,   1487. 

in   certain   cases,   9  1487. 
hearlnir 

compelling    attendance    of    witnesses, 
9  1484. 

on   return.  9  1488. 

proceeding:s  on,  9  1484. 

showing:   and  evidence,   9  1484. 

without     pro'ductlon     of     body,     when 
may  proceed,   9  1482. 
Imprisonment    after    discharge,    In    what 

cases    permitted,    9§  1489. 
1496. 
Issuable   by   whom,   99  1475,   1503. 
issue,   refusal   to,    9  362. 
jndfce 

may  take   bail  when.   9  1491. 

when   to  remand,   9  1492. 

who  may  grrant.   9  1475. 
Justice   of   supreme   court,    by,    9  1475. 
not    disoharg:ed     for    defect     in     form     of 

warrant,    §  1488. 
obey.  refu.<<al  to,   9  362. 
proceeding:s  on  hearing:.  9  1484. 
process     and     writ     may     be     issued     and 

served  at  same  time,  9  1302. 
proceHs  iMHuable  by  trhom 

as    to.   generally,    9  1503. 

returnable  when.   9  1503. 
recommitting:  party.   9  1489. 
recouftning     person     rlinrharp:«*'1     npon,     a 

misdemeanor,    5  303. 


HABEAS   CORPUS— (Continued). 

refusing:  to  issue  or  obey  writ  of.  a  mis- 
demeanor,   9  362. 
remand  party,  when  court  to,   9  1505. 
return 

disposition     of    party     pending:     pro- 

ceeding:8  on,  9  1494. 
hearing^  on,   9  1483. 
returnable 

before   whom,    9  1475, 
when,    9  1503. 
where,    9  1504. 
served    how,    9  1476. 
sl&ninv  and  Terlfylny 

as    to,   generally,    9  1480. 
to    contain   what.    9  1480. 
superior  court  or  Judffe 

issuing:,    second    writ,    not    to    Issue, 

9  1475. 
may  Issue,  9  1475. 
superior  Judg:6,  by,   9  1475. 
supreme  court  or  Justice  may  issue,  9  1475. 
to  issue  without  delay,   9  1476. 
warrant 

defect  in  form  no  g:round   for.  9  1488. 
defective.  proceeding:s  on,  3  14S9. 
how   executed,    9  1499. 
Instead   of  writ 

how   executed,   9  1497. 

party    dischar8:ed     or     remanded, 

9 1501. 
return  and  hearing  on,  9  1500. 
may     Include     person     charg:ed     with 
leg:al  detention  of  prisoner, 
9  1498. 
may   Issue,    Instead   of   writ,   In    what 

cases,   9  1497. 
party     may     be     dlscharg:ed     or     re- 
manded,   9  1601. 
return  on  hearing:.  9  1500. 
what  to  contain,  9  1477. 
when  party  remanded  on  9  1486. 
who  may  g:rant,  9  1475. 
who  may  prosecute  writ  for,  99  1473,  1474. 
witnesses  at  hearing:,   99  1484,  1489. 
^vrlt  of 

as  to,  and  how  Issued,  9  1475. 
before   whom   returnable.   9  1475. 
body  must  be  produced,   9  1481. 
for  purchase  of  ball,   9  1490. 
hearing:   upon   return,    99  1483,    1484. 
how  served,   9  1478. 
proceedings     upon     disobedience     of. 

9  1479. 
process  may   be  served   at  any   time, 

9  1502. 
return,  what  to  contain,  9  1480. 
what  to  contain,   9  1477. 
when  hearing  to  be  had  without  pro- 
duction  of   body,    9  1482. 

HAIR-CUTTING 

for    sanitary     purposes.     In     county    jail, 

9  1615. 

HANGING 

execution   by,   99  1228,    1229. 

HARBOR 

malicious  obstruction  of 

a  misdemeanor,  9  613. 
navigation    of,    9  613. 
throwing  ballast  overboard  In,  a  mis- 
demeanor,  9  613. 
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HARBOR  OF  SAIT  FRANCISCO 

violatinE^   police   regrulatlon    of,   a   misde- 
meanor,  S  643. 

HARBORING 

apprentices,  a  misdemeanor,  S  646. 

H  ATCH-TENDER 

for   ships,   penalty,    9  368a. 

HAM^KS,    PREDATORY 

Cooper's,    5  637H. 
sharp-shinned,   S  637^. 

HAY 

burning:  stack   of,  penalty.   8  600. 
ton  of,  to  be  full  weight,  S  655. 

HAZING 

a  misdemeanor,  S  867b. 

HEAD  OF  BIRD 

havingr    In    possession    for    sale,    penalty, 

§  626r. 
selling:,  penalty,   S  626r. 
HEALTH.     See    tit.    Public   Health. 
HEALTH  LAMTS.  See  tits.  Board  of  Health; 
State  Board  of  Health, 
contagrious    disease,    exposing:    person    in- 
fected with,  a  misdemeanor, 
§  394. 
neglect  to  perform  duties  under,  a  misde- 
meanor,  S  378. 
violation  of,  as   to,   S  377. 

duty    of   person    charg:ed    with    regis- 
tration of  death,  S  377. 
health  laws,    §  377. 
wilful   violation   of,  penalty,   9  377. 
HEARING.     See  tits.  Preliminary  Examina- 
tion; Trial, 
of    impeachment    articles.      See    tit.    Im- 
peachment. 

HEREDITAMENT 

real  property  includes.  9  7. 

HIGHWAYS 

carcass  or  offal,  putting  in,  a  misde- 
meanor, 9  374. 

dead   animal,  putting   in,  a  misdemeanor. 

9  874. 

engineering  department  may  close,  9  588b. 

guide-board  on,  malicious  Injury  to,  pen- 
alty. 9  ^00. 

injuries  to.  maliciously,  penalty,  9  588. 

malicious   injury,   etc.,   penalty,   9  588. 

milestones  on,  malicious  injury  to,  pen- 
alty, 9  590. 

omitting  to  ring  locomotive-bell  on  high- 
way crossing,  a  misde- 
meanor,  9  390. 

pacing  on.  a  misdemeanor,  9  396. 

removal   of   stakes   from,   a  misdemeanor. 

9  588c. 

throwing  glass  upon,  misdemeanor,  §  o88a. 

train   obstructing,   9  369c. 
HOLDING    TO   ANSWER,      See    tits.    Exam- 
ination of  Charge;  Preliminary  Ex- 
amination. 

HOME  OF  INEBRIATES 

act  relative  to,  continued  in  force,  §  23. 

HOMICIDE 

accident,   by,    9  195. 

appeal   stays   Judprment   of   conviction    of, 

9  1243. 


HOMICIDE — (Continued), 
arrest,    in   making,    9  196. 
assault  with  intent  to  Rill,  9  217. 
burden    of    proof    on    defendant,    shiftiniBr 

of,  when,  9  HOG. 
child 

in  correcting,  9  195. 
in  defense  of,   9  197. 
combating,   on  a  sudden,   9  196. 
definition  of,   9  1S7. 
degrees   of,    9  189. 

evidence    of    conspiracy.      See    tit.    Con- 
spiracy. 

excnuable 

in   what  cases,   9  196. 

not   punishable,   9  196. 

when   is,   99  195,  197.   198. 
fear,  when  does  and  when  does  not  Jus- 
tify,   9  198. 
felony,  to  prevent,   9  197. 
fugitives  of,   9  195. 
habitation.  In  defense  of,  9  197.. 
heat  of  passion,  In,   9  195. 
husband,  in  defense  of.   9  197. 
in   defense   of  habitation.   9  197. 
Jurisdiction  of  court,  where  Injury  in  one 

county    and    death    in    an- 
other,  9  790. 
Justifiable.     See   tit.   Justifiable  Homicide. 

and   excusable,   not   punishable,    9  199. 

burden   of  proof,   9  1105. 

by  officers,  in  what  cases,  9  196. 

by   persons   other   than    officers,    9  197. 

fear,   to  render,  what  must   be,   §  198. 

not  by  fear,  when,   9  198. 

not  punishable,  9  199. 
limits  of  action  for,   9  799. 
malice.     See  tit.  Malice. 

defined.   9  188. 

express  and  implied,  9  168. 

maniilaiiirhter 

death  must  be  within  a  year  and  a 
day,    9  194. 

definition   of,   9  192. 

involuntary,    9  192. 

names   of,   9  192. 

punishment  of,   9  198. 

voluntary.    9  192. 
master,   in   defense   of,    9  197. 
misfortune,  as  a  defense,  9  195. 
mistress,  in  defense  of,  9  197. 

murder 

assault  with  intent  to   commit,   9  217. 

death   must   be   within   a   year   and  a 
day.  9  194. 

definition   of,    9  187. 

degree   of,    9  189. 

first  degree,  what  is,  9  189. 

punishment    for,    9  190. 

.second   degree,   what   is,   9  189. 
officers,  by.  Justified  in  what  cases,  9  196. 
parent,  in  defense  of,  9  197. 

preliminary   examination 

testimony,    how   taken   and   authenti- 
cated.   9  869. 
testimony    of    witness    to    be    reduced 
to  writing.   9  86^. 
process,  in   resisting,  9  197. 
property,   in   defense   of,    9  197. 
provocation,    on    a    sudden,    §  195. 
1        punishment    for,    9  190. 
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HOMICIDE->(ContiBued). 
retaking:  felon.  5-196. 
riot  in  which  suffers,  §  197. 
self-defense 

bare    fear    does    not    Justify    kiUingr. 
S198. 

in,   S  197. 
serrsnt 

by,  in  defense  of  master,  S  197. 

in  correcting:,   S  195. 

in  defense  of,  {  197. 
verdict.     See   tit.  Verdict, 
wife,  in  defense  of.   fi  197. 

HONING-PIGROMS 

detalningr.  penalty,  S  698a. 
killingr.  penalty,  5  698a. 

HORNED  OWL,  GREAT 

a  predatory  bird,  9  687 H. 

HORSE 

altering  brand  of,  penalty,  5  867. 
docking  tall  of 

as    to    unlawful,    S  697a  [2]. 
evidence   of   unlawful.    S  697c  [2]. 
feloniously    taking,   grand   larceny,    9  487. 
glanders,  S  402. 

registration    of   docked,    9  697b  [2]. 
HORSE  RACE 

betting  or  gambling  on,  penalty,   9  33Ya. 
HOSPITAL 
eommltmeat  of  tesaae  person  to 
as   to,   generally,    9 1371. 
detention  until   recovery,   9  1872. 
expense     of     sending    and     keeping, 
9  1873. 
keeping,  for  contagious  diseases,   9  378. 
state.     See  tit.  State  Hospital, 
whore    infectious    or   contagious   diseases 

are  treated,  penalty  for 
receiving  laundry  from, 
9  402e. 

HOURS    OF    LABOR.     See    tit.    Eight-Hour 
Labor  Law. 
by  minors,  prohibited,  9  661. 
eight-hour  law   for   pablle   works 

as  to,  9  668c. 

duty  of  officers  under,  9  668c. 
punishment    for   violation    of,    9  668c. 
HOUSE 
keeping  disorderly,  penalty,  9  816. 

HOUSE  FIlfCH 

a  predatory  bird,  9  687 H. 

HOUSE  OF  ILL-FAME.  See  tits.  Disorderly 
House;  House  of  Prostitution. 
keeping   or  residing  In 

a  misdemeanor.   9  816. 

common  reputation  may  be  received 
in  evidence,  on  prosecu- 
tion  for,    9  316. 

evidence,  common  reputation  receiv- 
able in,  on  prosecution  for, 
9  816. 

HOUSE  OF  PROSTITUTIOjr.  See  tit.  House 
of  Ill-Fame, 
minor    not    to    be    admitted    to,    penalty, 

9  809. 
placing  of  wife  In,  a  felony,  9  266g. 

HOUSE-BREAKING.     See    tit.    Burglary. 

HUMANE    SOCIETY.      See    tit.    Cruelty    to 
Animals  and  Children. 


HUMBOLDT  BAT 

depositing     sand,    dust     etc..     a     misde- 
meanor,  9  612. 
HUNTER 

injury  to  animals  by,  9  884c. 

HUNTER'S  LICENSE 

revocation    of,    9  681e. 

HUNTING.    See  tits.  Game  and  Fish;  Game 
Laws, 
on  land  of  another,   without   permission, 

a  misdemeanor,    9  384c. 
tearing    down    sign    forbidden,    a    misde- 
meanor,  9  602. 
without  permission,  a  misdemeanor,  9  602 

HUSBAND.     See  tit.  Husband  and  Wife, 
competent    as    witness    when.      See     tit. 

Witness. 

HUSBAND  AND  WIFE.  See  tits.  Husband; 
Wife. 

competency  of,  as  witnesses  against  each 

other,   9  1322. 

homicide  In  defense  of,  9  197. 

married  woman's  crime,   9  26. 

may  occupy  same  room  in  Jail,  9  1669. 

placing    wife    in    house    of    prostitution. 

See  tits.  House  of  Prostitu- 
tion;  Prostitution. 

selling  land  under  false  pretense,  penalty. 

9  684. 

witnesses  against  each  other.  9  1322. 

HYPOTHECATION  OF  PROPERTY 

received  for  transportation  or  storage,  a 

felony,  9  681. 
IBIS 

destruction    of.   at    certain    seasons^    pro- 
hibited,  9  626. 
ICE 

rules  of  state  board  of  health  relating  to 

pollution  of.  penalty  for 
violating,    9  877c. 

IDIOT.     See  tit.  Insane  Person, 
not  liable  for  crime,  9  26. 

IGNORANCE 

as  affecting  liability  for  crime.   9  26. 
crime  committed  through,  as  to  liability, 

9  26. 

ILLEGITIMATE   CHILD 

failure  to  provide  with  necessaries,  pen- 
alty,   9  270. 

ILL-FAME.     See   tit.   Prostitution. 

ILLEGAL   COMMITMENT 

committed    to    legal    custody    on    habeas 

corpus,  when,   9  1498. 

ILLEGAL  RELATION 

taking   female    by   force,   duress,   etc.,   to 

live  in,  a  felony.  9  S66b. 

ILLEGAL  VOTING.  See  tit.  Crimes  Against 
Election   Laws. 

ILLNESS 

of  Juror,  9  1128. 

IMMIGRATION    LAWS 

violation    of,   a   misdemeanor,    9 174. 
IMMORAL  PLACES 

sending   children    to,    penalty,    9  273f. 

IMMORAL  PRACTICES 

before  children,  penalty,  9  279g. 
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IMPEACHMfiUrT 
answer 

or  demurrer  to,   8  744. 
to,   demurrer  overruled,   S  744. 
appear,  when  defendant  fails  to,  proceed- 

ingrs.    S  742. 
articles   of.    S  789. 

delivery  to  president  of  senate,  §  739. 
how  prepared,  S  738. 
as    to    particular    impeachment    proceed- 
ings,  S738. 
defeadant 

after  appearance  may  answer  or  de- 
mur,  S  743. 
proceedlngrs  on  failure  to  appear,  S  742. 


or  answer  to,   9  744. 
overruled,     defendant    must    answer, 
S744. 
disqualiftcation  of  officer,  until  acquittal, 

9  761. 
effect  of  conviction  disquallfieB  until  ac- 
quitted,  9  751. 
governor     to     fill     vacancy     temporarily, 

9  751. 
hearing,   time   of,   9  740. 
indictment,  not  a  bar  to,  9  753. 
Jadvmeat 

effect  of  suspension  of,  9  750. 
nature  of,   9  749. 
of  senate,  9  746. 

on  conviction,  how  pronounced,  9  747. 
notice  to  appear  and  answer,  9  740. 
oath   of   senator,   9  745. 
olllce 

filling:,  in  case  of  removal,   9  751. 
to  be  filled  by  g:overnor  temporarily, 
pending:,    9  751. 
officers  liable  to,   9  787.    . 
pardon,   governor  may  not,   9  1417. 
plea  of 

guilty,   proceedings  on,   9  748. 
not  vallty 

proceedings   on,   9  748. 
to  be  entered  when,  9  743. 
what   puts   in   issue,    9  743. 
refusal     to     make,     proceedings     on, 
9  743. 
presiding   officer,   when   lieutenant-gover- 
nor impeached,   9  762. 

procedure 

on    failure    of    defendant    to    appear, 

9  742. 
preserved.   9  10. 
to  remove  officer,  by,  9  10. 
punishment    on,    9  749-758. 
removal  otherwise  than  by  impeachment, 

9  758-772. 
scope   of  impeachment  proceeding,   9  738. 
senate  to  be  sworn,  9  745. 
service 

how  made,  9  741. 

may   be   made    on    defendant   person- 
ally,  9  741. 
of  articles  of,  may  be  by  publication 

when,    9  741. 
on   defendant,   may   be   made   person- 
ally,   9  741. 
suspension,   effect  of   Judgment.    9  760. 

•wearing 

of   president   of   senate,    9  745. 
of  senator,  9  745. 


IMPBACHMENT— (Continued), 
time  of  hearing,  9  740. 
to    be    by    resolution    originated    in    as- 
sembly,   9  738. 
trial   by  senate,   when,   9  788. 
two- thirds  necessary  to  conviction,  9  746. 

IBIPERSONATIOlir,  FALSE.  See  tits.  False 
Personation  False  Pretenses  and 
Cheats. 

IMPLEMENTS 

possession   of  burglarious,  penalty,   9  466. 

IMPORTATIOIf 

of  Chinese,  etc.,  penalty,   9  174. 
of  foreign  convicts,  9  178. 

IMPORTING 

animals  Infected  with  contagious  dis- 
ease, a  misdemeanor.  See 
tit.  Animals. 

foreign  convicts,  a  misdemeanor,   9  173. 

IMPOUNDING 

animals   without  food  or  water,  penalty, 

9  597e. 

IMPRISONMENT.       See     tits.     Punishment: 
Sentence, 
after    discharge    on    habeas    corpus,    per- 
mitted when,  9  1496. 
before   conviction,   unnecessary   restraint, 

9  688. 
civil  death  from,   9  674. 
civil   rights   suspended  during,    9  673. 
convict    protected    during.    9  676. 
discretion    where    limit    is    Imprisonment 

for  life,  9  671. 
duration    of.    on    Judgment     to   pay    fine, 

9  1205. 
duty    of    sheriff    on    receiving    copy    of 

Judgment,  9  1216. 
fine  and,  9  1205. 
fine  may  be.  added.  9  672. 
for  life,   9  671. 

forfeiture    resulting    from,    9  677. 
Jadirneat  of 

fine  and  imprisonment,  how  executed. 

9  1215. 
how  executed.   9  1456. 
prlsoaer 

competent   to   convey   property.    9  675. 
not   competent  as   witness,   9  675. 
second     term     commences     when,     99  669, 

1205. 
temporary   release   of  prisoner,   time   not 

to   be   computed,   9  670. 
when   term   commences,   99  669,   1205, 

IMPRISONMENT  FOR  LIFE.    See  tit.  Judg- 
ment. 
as  to,  generally,  99  671,  1205. 
civil  death  of  convict,  9  674. 
civil  rights  of  convict  suspended,  9  673. 
limitation  of  provision.   9  675. 

IMPROVEMENTS 

removing,  from  mortgaged  property,  pen- 
alty,  9  502^. 

IMPROVEMENTS    IN    CITY,   ETC. 

malicious  injury  to,  a  misdemeanor,  9  622. 
INCEST 

definition   of,   9  286. 

Jurisdiction    of,    9  785. 

marriage,      solemnizing      an      incestuous, 

penalty,    9  359. 
punishment  for,  9  285. 
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INCESTUOUS  MARRIAGE 

contracting:,  penalty,   S  369. 
solemnizing:,  penalty,  §  359. 
INCI.OSIJRE 

entering    without    permission    to    hunt,    a 

misdemeanor,    §  602. 
INCOMPETBSNCY 
of  witness  no  defense  on  chargre  of  per- 
jury,  9  122. 

INDECENT   ARTICLES 

character  of,  to  be  determined,   §313. 
to  be  seised  and  destroyed.   Si  312,   314. 

INDECENT   EXPOSURE 

in    ereneral,    S  311. 

lascivious   conduct,   with    child.    S  288. 

of  person.     See  tit.  Indecent  Exposure  of 

Person, 
punishment  for,  §  811, 
what    constitutes,     8  311. 

indf:cent  exposure  op  person 

as  to  what  constitutes,   {  311. 
lascivious   conduct   with  child,    S  288. 
penalty  for,  9  311. 

INDECENT    LANGUAGE 

as  to,  generally,  9  415. 

INDETERMINATE     SENTENCE.       See     tit. 
Sentence, 
law  regrulating:,  9  1168. 

INDIAN 

ammunition,   sale   of,   to,   penalty,    5  398. 
firearms,   sale   of,    to,   penalty,    §  398. 
liquor,   sale   of,   to,   penalty,   9  897. 
not  punishable  as  vagrant,  9  647. 
selling: 

firearms   to,  a  misdemeanor,    9  398. 

liquor   to,  a  misdemeanor,   9  397. 

INDICTMENT    AND     INFORMATION.       See 

tits.  Complaint;  Grand  Jury;  Infor- 
mation. 
accemiory 

before  faet 

and    principal,     distinction     abol- 
ished. 9  971. 
Indictment,    allegations    in,    9  971. 
may  be  indicted  and  tried,  though 
principal      has      not      been, 
9  972. 
of,    though   principal    not,    9  972. 

acquittal    of    one   or    more,    when    several 

charged,    9  970. 

ajrnlniit  election   olllcer 

for  intimidating  and  corrupting,  etc., 
electors,    9  53. 

against  Judges  of  superior  court,  certifi- 
cate of  facts  to  be  given. 
9  1029. 

against  several,  one  or  more  may  be  ac- 
quitted,   9  970. 

allegation,   as    to   owners    of   building,    in 

charge    of    arson.      See    tit. 
Arson. 

alternative,    offenses   may   be    set   out   in 

§  954. 

arrest  without  warrant,  on,   9  849. 

bail  on.     See  tit.  Bail. 

certain,  must  be,  as  to  what,  9  952. 

arson.     See   tit.  Arson, 
attempt    to    commit    rrJme.       See    tit. 
Attempt    to    Commit   Crime. 


INDICTMENT  AND  INFORMATION 
ehararlBV — (Continued). 

burglary.      See    tit.    Burglary, 
burning    Insured    property.      See    tit. 
Fraudulent    Destruction    of 
Insured    Property, 
defrauding   bank.     See   tit.   Bank. 

different      offenaea      under      Meparate 
eonnta  relntlnir  to  aamc  act 

as   to,   generally.   9 '954. 
allegation   not  required  in   prose- 
cution   when.    9  896. 
extortion.     See  tit.   Extortion. 

by   threatening  letter.   99  523.   R^O. 
injury   to   public   Jail.      See    tit.    Mali- 
cious  Mischief, 
larceny.     See  tit.  Larceny, 
making,    passing,    or    uttering     ficti- 
tious   bills.      See    tit.    For- 
gery, 
receipts       of     deposits     by     insolvent 
banks.     See  tit.   Fraudulent 
Insolvency  by  Corporations, 
etc. 
sending    false    or    forged    t«*legraphic 
or  telephonic  Tnem^a^e.     See 
tit.    Forgery, 
"complaint"  defined.   9  806. 
concurrence    of    twelve   jurors    necessary, 

9  940. 

conaplracy  to 

cheat,    for,    9  967. 
procure,   §  182. 
construction   of   words   used   in.      See    tit. 

Construction, 
as   to,   generally.    9  957. 

contain   what 

as  to,  generally,  9  950. 
counts   of,"  9  954. 
custody,     proceedings     where     defendant 

not  in.    9  945. 
defendant    can    be    convicted    of    but    one 

offense  charged   in,    9  954. 
definition   of 

indictment,    9  917. 
information,     9  917. 
degree  of  evidence  to  warrant  finding  of,' 

9  921. 
demurrer   to.     See   tit.   Demurrer. 

allowance      of      examination       before 

magistrate     after.     §  1008. 
exception   may   be   taken    to    rule    on, 

9  1172. 
grounds   of.    9  1004. 

how  far  a  bar,  when  allowed,   §  1008. 
dllTcrent 

offenses,    charging,    9  954. 
statements    of    same    offense    permit- 
ted,   9  954. 
direct,   must   be.   as   to   what.    §  9.32. 
dl.sclosing     fact     of    having     been     found, 

penalty,    9  168. 
dlnmlfiflal 

effect  of,    9  942. 

not  a  former  acquittal.   §  1021. 
resubmission  to  grand  Jury   on.   9  941. 
return    of    depositions,    etc.,    to    court, 
when,    9  941. 
distinction   between  acce.ssory   before    the 

fact     and      principal     abro- 
gated,   9  971. 
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(Continued), 
district    attorney    may    file     Information. 

See    tit    District    Attorney, 
effect  of  dismissal,    9  942. 
election      between      counts      or     offenses 

chargred  in,  9  B54. 
embezzlement,   for,    9  967. 
error   in    form    merely    does    not    vitiate, 

9  960. 
eTidence  sufficient  to  warrant,  9  921. 
exemption   of   prosecutors   and   witnesses 

upon,   9  811. 
flctlMona  name 

by,  inserting  true  name,   99  953,  989. 
finding:  in,   9  95S. 

proceedings   on   arraignment,   9  984. 
filed  how,  9  948. 
filing  after  examination  and  commitment, 

9  809. 
first  pleading,  9  949. 
for 

arson.     See   tit.   Arson. 

assault  with  deadly  weapon.     See  tit. 

Deadly  Weapons, 
bigamy.     See  tit.  Bigamy, 
bribery.      See    tit.    Bribery    and    Cor- 
ruption, 
compounding  a  crime.     See   tit.  Com- 
pounding Crimes, 
counterfeiting    dies    or    plates.      See 

tit.    Counterfeiting, 
criminal  libel.     See  tit.  Libel 

embeBBlemeiit 

by  agent,  clerk,  or  servant.     See 

tit.    Embezzlement, 
by  officer  of  state  or  an  associa- 
tion.      See     tit.     Embezzle- 
ment, 
by  public  officer.     See  tit.  Embez- 
zlement  by   Public  Officer. 
by  tenant  or  lodger.     See  tit  Em- 
bezzlement 
forgery.    See  tit  Forgery, 
having  in  possession  forged  notes  or 
bank    bills.      See    tit    For- 
gery, 
homicide.     See   tit.  Homicide, 
kidnaping.      See    tit   Kidnaping, 
lewd    and    lascivious     conduct    with 
child.      See    tit    Lewd    and 
Lascivious  Conduct 
rape.     See  tit  Rape. 

of    an    unconscious    woman.      See 

tit  Rape, 
of  female  under  sixteen.     See  tit 
Rape. 
resisting    an    officer    In    discharge    of 
his  duty.     See  tit  Resi.9ting 
Officer, 
riot.      See    tit    Riot,    Rout,    and    Un- 
lawful Assembly. 

foricery,  for 

as   to,    generally,    9  965. 
second   olTense,    9  666. 
form    of,    99  948,    951. 

found 

after  allowance  of  challenge  to  panel 

set   aside.    9  900. 
to  be  by  twelve  jurors,  9  803. 
if    not    found,    depositions,    etc.,    returned 

to  court  9  941. 
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(Continued). 
Impeachment  no  bar  to,  9  753. 
in  what  court  found,  9  890. 

Indorsement 

of,    9  940. 

that  charge  dismissed,   9  941. 

flnfomiAtion 

for  burning  building.     See  tit.  Arson. 

loss  of  copy,  may  be  filed,  9  810. 
Insufficient  when,  9  960. 
Judgment   pleaded,    Jurisdiction    need    not 

be  stated,   9  960. 
Judicial  notice.   9  961. 
larceny,    for,    9  967. 
libel,  for.    9  964. 

llntltatlon 

for    prosecuting    misdemeanors.      See 

tit  Limitation   of  Action. 
of  time  to  file 

as  to,  generally.  99  799.  800.  801. 
absence    of    defendant,    effect    of. 
9  802. 
lost,   copy  may  be  filed,   9  810. 
"magistrate,"   definition  of,   9  807. 
motion,    to    quash.      See    tit.    Motion    to 

Quash  Indictment 
to  set  aside,  9  1172. 
must  be  direct  and  certain,  9  952. 
must  be  dismissed  when,   9  995. 

name.  In   rrronK 

as    to    proceeding     on     arraignment, 

9  989. 
inserting  correct  name,    9  9fi.?. 
names  of  witnesses  at  foot  of,   §  943. 

ne^  Information 

as  to  when  ordered,   9  1165. 
authority  of  court  to  order.   9  1165. 
number  of  Jurors  necessary  to  find,  9  940. 

objections  to 

how  taken,   9  1012. 
waived   when,    9  996. 
what  must  or  may   be   talcen   by   de- 
murrer,   9  1012. 
when  need  not  be  taken  by  demurrer, 
9  1012. 
obscene  books,  etc.,  for  selling,  etc..  9  968. 
offense 

may     be     set    forth     under     different 

counts,    9  954. 
may  be  set  out  In  alternative,  9  954. 
offenses 

occurring     at     different     times     and 
places   must  not  be   joined, 
9  964. 
which  may  be  prosecuted  by,  9  954. 
officers,  indictment  against,   9  890. 

removal  of,   99  889,   890. 
on  charge  of  crime  against  nature.     See 

tit.    Crime   Against   Nature, 
people,  in  name  of.  9  809. 
perjury  or  subornation  of  perjury,  $  966. 

pleadlnflT  for 

forgery,    where    instrument   destroyed 
or  withheld.   9  966. 

larceny    or    embezzlement,    9  967. 

perjury    or    subornation    of     perjury. 
9  966. 

selling,  etc.,  lewd  and  obscene  books. 
9  968.  . 
pleading    in    charge    of   libel,    §96i. 
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INDICTMENT  AND  INFORMATION— 

(Continued), 
pleading:  previous  conviction  of  other  of- 
fenses,   §  969. 
presented  and  filed  hovr 
as  to,  generally,   S  944. 

presuBtptioa  of 

grullt  from  flndins,  none,   8  1270. 
'  of  law 

as  to,  generally,   5  961. 
need  not  be  stated,  S  961. 
preTlons  coATlctlOA 
charging,   8  969. 
proceedings   on,   5  1025. 
private    injury,    statement   as    to    injured 

person,    8  956. 
private  utatate 

as  to  how  pleaded.  8  068. 
proceedings   when   defendant  not  in  cus- 
tody,  8  945. 
properly  set  aside  when,  8  996. 
resubmission,  8  942. 
■•ttinv  aside 

effect  of  order  for  submission,  88  997, 

998. 
motion  for,  when  heard,  8  997. 
on  motion,  grounds  for,  8  995. 
order,  as  bar  to  fotare  proseeotloa 
when  a  bar,  8  998. 
when  not  a  bar,  8  999. 


INDICTMENT  AND  INFORMATION 

whea  set  aside  oa  motloa — (Continued). 

motion,   when   heard,    8  997. 
proceedings  on  granting,   8  997. 
what  are   sufUcifent  grounds  for  set- 
ting   aside,    8  995. 
when  sufUcIent,  8  959. 


on    motion    for,    8  997. 
where   motion   denied,    8  997. 
where  motion  granted,   8  997. 
statement    as    to    person    injured    or    in- 
tended to  be.   8  956. 
statement  as   to   time   when    offense  was 

committed,    8  965. 
statute,  not  following  words  of,  8  968. 
subscribed  by  district  attorney,  must  be, 

8  809. 
sufficiency  of  information,  8  969. 
superior  Judge,  of,  proceedings  on,  8  1029. 
threatened  offense,  8  701. 
time 

of  offense,  statement  of,   8  965. 
when  found,  8  SOS. 
twelve  Jurors  must  find,  8  940. 
verdict   to   state   the   offense,   where   sev- 
eral    offenses     have     been 
charged,    8  964. 
waiver  of  defects  of,  by  failure  to  demur, 

8  1185. 
waiver  of  objeetloas  to 
as   to,   generally.   8  996. 
what  must  contain,  8  950. 
what  prosecutions  must  be  by,  88  682,  888. 
what  to  contain,   8  950. 
when   not  sufficient,   8  960. 
when  offense  not  prosecuted  by,  8  682. 
when  offense  prosecuted  by.     See  tits.  Ac- 
cusation; Demurrer;  Plead- 
ing,  etc. 
as   to,   generally,    8  682. 
wkea  set  aside  oa  motloa 
as   to.  generally,    8  995. 
defendant  waives  objection  unless  he 

makes  motion.  8  995. 
efieei  of  order  of  resabmlssloa 
as   to,   generally,   8  998. 
order  no  bar  to  another  prosecu- 
tion, when,   8  999. 


indorsement  of  names  of,   8  943. 
insertion  of  names  of,  8  94S. 

words    of    statute    not    to    be    construed 

strictly.     See   tits.    Accusa- 
tion;    Demurrer;     Informa- 
tion; Pleadings;  etc. 
as   to.   generally,    8  958. 

INDIGENT   PARENT 

duty  of  adult  child  to. provide  for,  8  270o. 

INDORSEMENT 

eoBtaUtBteat  oa  warraat  of  arrest  |  oa 

as  to.  generally,  8  86S. 


bailable,  on,  8  676. 
not  bailable,  on,  8  87S. 
indictment,  on,   8  940. 
■safflatrate 

when  defendant  discharged,  on.  8  671. 
when   defendant   held   to  answer,   on, 
8  872. 
order  for  admission  to  bail,  on,  8  982. 
warrant  of  arrest,   on,   8  818. 

INDUSTRY.    See  tit.  Whittier  State  SchooL 

INEBRIATES 

home  for,  8  23. 

INFANT 

abandoning,  by  parent,  penalty,   8  270. 
abduction    for    purposes    of    prostitution. 

penalty,    8  267. 
begging,  as   to  generally,   8  272. 
challenge   to,  as   grand  Juror,   8  696. 
charitable    corporation,    committing    de- 
linquent to,   8  1388. 
child-stealing,   penalty,    8  278. 
eoacerta 

as  to  penalty  for  permitting,  to  ap- 
pear at,  8  272. 
exceptions,    8  272. 
confined    with    adult,    child    not    to    be* 

8  27Sb. 
criminal  liability  of,   8  26. 
cruelty  to 

as  to.  generally,  8  278a. 
fines   and   penalty,   how   apportioned. 
8  278c. 
delinquents,   expenses   of,    8 1388. 
destitute,  disposition  of.  8  273d. 
endangering  life,  limb,  or  health  of,  pen- 
alty,   8  273a. 
enticing  away.  Jurisdiction,  8  784. 
execution    of   Judgment    of   death,    Infant 

not  permitted  at,  8  1229. 
kidnaping.     See  tit.  Kidnaping, 
lascivious  conduct  with,  penalty,  8  288. 
ll«aor»  aelllaK  or  ^vtay  to 
as   to,   generally,   8  397b. 
penalty   for;   8  397b. 
mendicant,  as  a,  8  272. 
Btaslclaa 

consent    to    employment   of   child   as. 
penalty,   8  272. 
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INFANT 

maslritttt — (Continued). 

employment     of     child     as,     penalty. 

S  273. 
orphan    asylum,    what    children    may    be 

committed   to»   9  273d. 
orphan,     representinff     to     be,     penalty, 

§  271a. 
parent   omitting   to   provide   for,   penalty, 

§  270. 
persons    enticing:    children    under    four- 

teen    to    commit   crime   are 

principals,    8  31. 
probationary    treatment    of    Juvenile    de- 
linquents, 9  1388. 

prostitutloB 

admitting  to  places  of,  penalty,  9  «09. 
sending:   minor   to   house   of,   penalty, 

9  273f. 
receiving   Junk   in   pledge   from   minor,   a 

misdemeanor,  9  501. 
requiring   wards   or   apprentices    to   work 

more    than    eight    hours    a 

day,   a   misdemeanor,    9  661. 
sale  of,  penalty,   9  273. 
saloon,  permitting  minor  under  eighteen 

to  enter,  penalty,  9  397b. 
sending  minor  under  eighteen  to  immoral 

places,    penalty,    9  27  3f. 
society  for  prevention  of  cruelty  to,  what 

children  may  be  committed 

to,  9  273d. 
substituting     one,     for     another,     felony. 

9  167. 
tobacco,  sale  of,  to  infants  under  sixteen, 

penalty,   9  308. 
undertaking   of,   as   witness   at   prelimin- 
ary   examination,    9  881. 
use  of,  unlawfully,  penalty,  9  273. 

INFECTIOUS  DISEASES 

penalty  for  failure  to  report,  9  4026. 
penalty   for  receiving  laundry   from   hos- 
pitals  treating.    9  402e[2]. 

INFORMATION.      See    tits.    Complaint;    In- 
dictment  and   Information, 
loss  of,  copy  may  be  filed,   9  810. 

INFORMER 

of  committed   ofPense.   9  811. 

of   threatened   offense,   9  701. 

to  receive  half  of  fines  collected  for  dam- 
age to  mile-stones,  etc., 
9  690a. 

INHERITANCE 

fraudulent  pretense   relative   to   birth   of 

child,    felony.    9  166. 
INHUMANITY 

to  prisoners,  penalty,   9  142. 

INITIATIVE,     ETC.,     PETITION.       See     tit. 
Petition, 
signing  false  or  fictitious  name  to,  a  fel- 
ony, 9  472a. 
INJURY 

extortion  by  threat  to  commit.  9  619. 
malicious.  See  tit.  Malicious  Injury, 
to   mile-stones   and   guide-posts,   penalty, 

9  590. 

INJl'RY  TO  PERSON 

a  misdemeanor,  when,  9  660H* 

INJURY  TO  PROPERTY 

a  misdemeanor,   when,   9  660 H. 


INJURING 

rafts,    penalty,    fi  608. 
vessels,  penalty,  9  608b. 

INN 

defrauding,  penalty,  9  537. 

INNKEEPER 

defrauding,  penalty,   9  687. 

guest,  refusal  to  receive,  penalty,  9  366. 

overcrowding   sleeping    apartments,    pen- 
alty, 9  401a. 

refusing  to  receive  guest,  a  misdemeanor, 

9  366. 
INNOCENCE 

presumption   of,    9 1096. 

procuring    execution    of   innocent   person 

by  perjury,  felony,   9  128. 

INNUENDO.     See  tit.  LlbeL 

INQUEST.     See    tit.    Coroner. 

duty  of  district  attorney  to  be  present  at, 

9  1620. 

INQUIRY    AS    TO    CAUSE    OF    CRIMINAL 
CONDUCT 

as  to,  procedure  on,   9 1192a. 
notice  to  clerk  of  prison,  9  1192a. 

INQUISITION 

order  of,  as  to  sanity  of  defendant  when, 

9  1368. 

INSANE  PERSON.     See  tit.  Insanity. 

acquittal  on  ground  of  Insanity,  proceed- 
ings on,  9  1166. 

argument   of   counsel   in    trial   of   sanity, 

9  1369. 

bail,    deposit    of    money    in    place    of,    on 

commitment    of,    must    be 
returned,   9 1371. 
exonerated  by  commitment  of,  9  1371, 

challenge  to,  as  grand  Juror,  9  896. 

committing  to  asylum  after  verdict  of  in- 
sanity,   9  1370. 

criminal  liability  of,  99  23,  26. 

cruelty   to,  penalty,    9  361. 

custody  of,  after  regaining  reason,  9  1372. 

defendant  found  insane,  detained  in  hos- 
pital until  recovery  of  san- 
ity,   91372. 

delivery     to     asylum     after     conviction, 

9  1228. 

detained  In  asylum  until  recovery  of  san- 
ity,  91372. 

doubts    as    to    sanity    of   defendant,    how 

determined,    9  1368. 

evidence,    order    of,    on    trial    of    sanity, 

9  1369. 

execution    of,    after    recovery    of    reason, 

9  1224. 

ezp«B>e    of 

at  asylum,   where   chargeable,    9  1873. 
county   may   recover,   from   estate   of 
defendant,    etc.,    9  1373. 

form  of  verdict  of  acquittal  on  ground  of 

insanity,    9  1161. 

instructions  on  trial  of  sanity,  9  1369. 

Jndvmeiit 

causes    that   may   be   shown   against. 

9  1201. 
execution  of  sentence  after  sanity  re- 
stored,  91224. 
of  death,   proceedings   In   case   of   In- 
sanity of  defendant,    99  1221, 
1228. 
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INSANE  PERSON — (Continued), 
jury  to  determine  Insanity,  §  1368. 
not  liable  for  crime,   S  26. 
not    to    be    tried    or    punished    while    in- 
sane,  §  26. 
notice    that   lunatic   committed   while    in- 
sane,   §  26. 
order  of  trial  of  sanity,   9  1369. 
persons  incltingr  commission  of  crime  by, 

liable    as    principals,    §  31. 
prisoners 

removal  of,   to   Insane  asylum,   9  1587. 
return  of.  where  not  Insane,  9  1587. 

proceedlnya 

after  defendant,  sent  to  hospital,  be- 
comes sane,    9  1372. 
doubt     as     to     sanity     of     defendant, 

9  1868. 
to  determine  defendant's  sanity,  after 

conviction,    99  1221,    1222. 
where,  at  time  of  Judgment,  defend- 
I  ant    claims     he     is    Insane, 

!  9 1201. 

where  defendant  found  sane,   9  1870. 
where  defendant  found  to  be  insane, 
9  1370. 
punished,  can  not  be,  9  1367. 
rape  of,  penalty,  9  261. 

»mniiy 

determined  how,    9  1368. 
order   of   trial  of,    9  1369. 
sentenced,  can  not  be,   9  1367. 
suspension   of   trial   or   Judgement,    to    de- 
termine   sanity,    9  1368. 
trial  of,  after  reason  regrained,  9  1372. 
tried,  can  not  be,  9  1367. 
yerdict 

as   to  sanity,   and   proceedingrs   there- 
on,   9  1370. 
of    insanity,    commitment    to    asylum, 
9  1370. 
who  are  persons  of  sound  mind,   9  21. 

INSANITY.     See  tit.  Insane  Person 
acquittal  for  continued,  9  1167. 
as  a  defense  to  crime,  9  26. 
commitment  of  defendant  exonerates  ball 

of,    9  1371. 
defendant   detained    In    hospital    until    re- 
covery of  sanity,  9  1372. 
defense  of,  9  26. 

doubt  as  to  sanity  of  defendant,  as  to  ex* 

amlnation  to  be  had  before 
Jury,    9  1368. 
procedure   on,    9  1368. 
stay   of   proceedings  pendlngr,   9  1368. 
examination  and  confinement,  9  1368. 

rxpenfie    of    ■endlnflr,    etc.,    defendant    to 

hoMpltal 

county   charge,   9  1373. 
recovery    by    county    from    estate    of 
defendant,   etc.,   9  1373. 
inquiry   into,   of   defendant.    3  1368. 
insane  person  can  not  be  tried,  sentenced, 

or  punished,   9  1367. 
order  of  trial  on  qneMtlon  of  Insanity 
as   to,    generally,    9  1369. 
charge  of  court  on,  9  1369. 
verdict  of  Jury  as  to  sanity  and  pro- 
ceedings   thereon,    §  1370. 
presumption     of.     and     burden     of    proof, 

9  1368. 


IXSA.MTV— (Continued.) 

produced  by  intoxication.  See  tit.  Drunk- 
enness. 

trial  of  one  becoming  insane  after  crime 

committed,    9  1367. 

trial    of    prisoner    after    sanity    restored, 

9  1872. 

INSECnVORA  FAMILY 

predatory  animals,   9  637%. 
INSIGNIA 

of   secret  organization,   wearing    without 

right,   9  538b. 
INSOLVENCY 

fraudulent,    99  557-572. 

officers  of  Insolvent  bank,  receiving  de- 
posits, guilty  of  misde- 
meanor,   9  562. 

INSPECTION 

corporate    books,    of,    refusal    to    permit, 

penalty,  9  565. 
officer    connected    with    revenue,    refusal 

of,     to     permit,     of     books, 

penalty,   9  440. 

INSPECTOR  OP  ELECTION.     See  tit.   Elec- 
tions. 

INSTRUCTIONS.      See    tit.    Homicide. 

appeal,     review     on,     when     Instructions 

written,   9  1176. 

duty 

as  to,  of  court,  generally,   §  1127. 
in  giving  or  refusing,   9  1127. 

error   immaterial  when,   9  1404. 

essentials  of,   9  1127. 

exception   to,   9  1127. 

fact,  court  can  not  charge  on  question  of, 

9  1439. 

form  part  of  record  on  appeal.  §  1176. 

grand  Jury,   charge   to,    99  905,    928. 

how  presented  for  review,  9  1176. 

indorsing  or  signing  decision  on.   9  1127. 

insanity,   on   trial  of,    9  1369. 

Justice's  court,  in,   9  1440. 

law  of,  declaring  the,  by  Judge,  9  1092. 

need   not   be    embodied   in    bill   of   excep- 
tions,   9  1176. 

on   trial  of  charge   of  homicide.     See   til. 

Homicide. 

oral    or    written,    9  1127. 

part   given,   part   refused.    9  1127. 

points  pertinent  to  issue,  court   must  In- 
struct  on,    9  1093. 

"refused"    instruction,    9  1127. 

request    for,    9  1127. 

retiring.     Jury     may     take,     with     them, 

9  1137. 

testimony,   stating  the,   9  1093. 

time    for     presenting,     as    to.    generally. 

9  1093. 

written 

appeal.   9  1176. 

need  not  be  excepted  to,  9  1176. 
INSTRVMENT 

destroying   to   prevent  use   at   trial,    pen- 
alty,   §  135. 
injuring  or  destroying,   penalty,   §  617. 
larceny  of,  penalty.    9  492. 

offerlnir  forved 

for   record,   penalty,    9  115. 
in  evidence,  penalty,  §  182. 
use  of  false,  upon  trial,  penalty,  5  134. 
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INSURANCE 

.  burning  insured  property  to  gret,  penalty, 

S648. 
false  proof  to  support  claim  for.  S  649. 
foreign,     effecting:    non-compliance     with 

law.  penalty,  S  439. 
lottery  tickets,  of,  9  S24. 

I N  S  URRECTION 

attempting:  rescue  or  escape  while  county 

in    state    of,   penalty.    {  411. 

governor  may  declare  county  in,   5  732. 

resisting    execution    of    process,    penalty, 

9  411. 

resisting  the  quelling  of,  S  411. 

INTENT 

determined    how,    in    case    of    intoxicated 

person.  9  22. 

manifested  how,  9  21. 

must  be  united  with  act,   9  20. 

necessary  element  in  indictment  for  rape 

of  female  incapable  of  giv^ 
ing  consent.     See  tit.  Rape. 

to  commit  murder,  assault  with,  9  217. 

to  defraud 

as   to,  generally,   9  154. 
what  sufficient,  9  8. 

INTENT  TO  DEFRAUD 

as  to  what  is  sufficient  evidence  of,  9  S. 

INTENT   TO    INJURE.     See    tit.   Libel. 

INTEREST 

pawnbrokers    may    charge    what,     99  338, 

339. 

INTERMENT.     See  tit  Cemetery. 

INTERPRETER.       See     tita.     Grand     Jury; 
Witnesses, 
grrand  jury,  before,  9  925. 

INTERROGATIONS 

on  allowance  of  application  to  take  depo- 
sition.   9  1866. 

INTERVENTION  BY   OFFICERS 

in  what  cases  may  be  made.  9  697. 
persons     acting    in    their    aid,     Justified, 

9  698. 

INTIMIDATION 

Juror,    of,    penalty.    9  95. 
voter,  of.     See  tit.  Elections, 
a  felony,   9  63. 

INTOXICATING  L.IQUORS 

administering,    to    assist    In    commission 

of  felony,  a  felony.  9  222. 

adulteration   of.  penalty,    9  382. 

bringing  to  or  in  vicinity  of  state  prison. 

a  felony,   9  180a. 

camp-meetings,  sale  at.  penalty.  §  304. 

drinking,  by  Juror,  when  ground  for  new 

trial.     See    tit.    New    Trial. 

drunkard,    selling    to,    penalty.    9  397. 

election-day,  furnishing,  on,  a  misde- 
meanor. 9  63b. 

Indians,  selling  to.  penalty,   S  397. 

infant     under     eighteen,     permitting.     In 

place  where  sold,  penalty. 
9  397b. 

infants.   .«e111ng   to,   penalty.    9  397b. 

keeping,    within    or    contiguous    to    state 

buildings,  a  misd>»nieanor. 
9  172. 


INTOXICATING  LI^VORS— (Continued), 
procuring  or  permitting  exhibition  of  fe- 
males    In    saloons,     forbid- 
den,   9  306. 
sale  of  at  camp-meeting,  penalty,  9  304. 
as   to   penalty,   9  304. 
between  two  and  six  a.  m.  prohibited, 
9  397c. 
limits  of  provision,  .9  806. 
on     election     days,     a     misdemeanor, 

9  63b. 
prohibited 

in  vicinity  of  what  state  institu- 
tions,   9  172. 
near  university,   9  172a. 
within    certain    distances    of    certain 
public   institutions,    a   mis- 
demeanor,  9  172. 
within  half-mile  of  insane  asylum  at 
Napa,  a  misdemeanor,  9  172. 

•elllBiT 

At  camp-meetinv 

as  to  penalty,  9  304.^ 
limits  of  provision  as  to,  9  305. 
to  drunkards,  a  misdemeanor.   99  397. 
to  Indians,  a  misdemeanor,  9  397. 
to   minors,   penalty.   9  397b. 
wages,   payment   of.    in    saloon,   a   misde- 
meanor,  9  680. 

INTOXICATION.     See   tit.   Drunkenness. 

as  defense  to  crime,  9  22. 

automobile   driver,   of,  penalty,    9  367e. 

persons  contriving  to  procure,  of  an- 
other, to  cause  him  to  com- 
mit crime,  are  principals. 
9  31. 

physician,  intoxicated,  act  of,   9  346. 

railway    employees,    of.    a    misdemeanor, 

99  391,    393. 

telegraph    operator,    of,    a    misdemeanor, 

99  391,    393. 

train-dispatcher,    of.    99  391,    393. 

vagrants,  who  are,  9  391. 

INVENTORY 

on  taking  property  under  search-war- 
rant,   9  1537. 

INVOICE 

destroying,   a   misdemeanor.    9  365. 
making     false     or     fraudulent,     penalty, 

9  641. 

INVOLUNTARY   SERVITUDE 

as  to.  generally,    9  181. 

Chinese  or  Japanese  women,  bringing  or 

landing,  for  sale,  punish- 
ment.   9  266c. 

holding  or  attempting  to  hold  In,  penalty, 

9  181. 

Japanese  women,  bringing  or  landing,  for 

sale,   penalty,    9  266c. 

kldaaplnv  for 

as   to,   generally.   9  207. 

Jurisdiction  on   charge  of,   9  784. 

punishment   for,    9  208. 
punishment  for,  9  ISl. 

selling     female     for     immoral     purposes, 

9  266f. 

takinir  female 

by  force,  duress,  etc..  to  live  In  Illicit 

relation.   9  266b. 
for  purposes  of  prostitution,  9  266e. 
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INVOLUNTARY  TRUSTEE 

party    defrauding    another    held    to    be, 

when*   S  164. 
IRON 
purchase    of    by    Junk-dealer    prohibited, 

penalty,   §  496a. 

IRREGULARITY 

in   administering   oath,    effect   on    charge 

of  perjury,  S  121. 
IRRIGATION 

malicious      injury      to      works,      penalty, 

9§  692,   e07. 
ISSUE 

challenge,  in  trial  of.  iS  1061,  1078. 
Justice's  court,  in,  how  tried,   9  1430. 
of  fact 

definition  of,  S  1041. 
tried  how.  S  1042. 
when  arises,  S  1041. 
presence  of  defendant  at  trial  of,   5  1043. 

JACK.    See  tit.  Stallion. 

to   be  enclosed  from  view,   9  697g. 

JAIL.  See   tits.  Jail  and  Prison;   Prison, 
accommodations    for   prisoner,    9 1161. 
by  whom  kept,  9  1602. 
civil  process 

prisoners,   on.     not     to     be     received 

when,   9  1612. 
when    prisoners    on,    not    to    be    re- 
ceived in,  9  1612. 
classes  of  inmates  to  be  separately  con- 
fined,   99  1698,   1699. 
classification  of  prisoners  in,   9  1699. 
confinement   must   be   actual.    9  1600. 
contaerious  disease,   removal   of  prisoners 

in  case  of,  9  1608. 
contiguous  county,  of.  when  may  be  used, 

9  1603. 
credit  for  good  behavior  of  prisoner  con- 
fined in  county  Jail,   9  1614. 
destroying  or  Injuring 

as   to,   generally,   9  606. 
penalty,   9  606. 
escape 
going  at  large  is.   9  1600. 

Jailer   suffering,   penalty,    9 108. 
female    to    be    kept    separate    from    male 

prisoners,    99  1698,  1699. 
fire  in,   removal  of  prisoners   in   case   of, 

when,    9  1607. 
for  what  used,   9  1697. 

good  behavior,  credit  for.  of  prisoner  con- 
fined in   county  Jail,   9  1614. 
guard  for.  9  1610. 
hair-cutting    for     sanitary     purposes     in, 

9  1616. 
Jailer 

answerable       for       safe-keeping       of 
United      States      prisoners, 
9  1602. 
papers  served  on,  for  prisoner,  9  1609. 
refusing    to    receive    or    arrest    party 
charged   with   crime,   9  142. 
keeper    of,    in    contiguous    county,    to    re- 
ceive        prisoners         when, 
9  1604. 
kept  by  whom,   9  1697. 
labor   by  prisoners  In 

may  be  required  to,   9  1613. 
prisoners   may   be  required   to,   when. 
99  1618,   1614. 


JAIL — (Continued). 

rules   and   regulations,   respecling,  9  1614. 
other  coanty*  of 

liability  of  prisoners  in,   9  1603. 
return   of   prisoners   from.    9  1606. 
to   receive   prisoners,   9  1604. 
when  may  be  used,  9  1603. 
when  use  of,  to  cease,  9  1606. 
papers     served    on     Jailer     for     prisoner, 

9  1609. 
persons    duly    committed    to    be    received 

by  sherlfT,  9  1611. 
prisoners 

committed  by  United  States  court  to 
be  received  by  sheriff,  9  1601. 
in.  brought  before  court,  how,  9  1667. 
may  be  removed 

in  case  of  fire.   9 1607. 
in  case  of  pestilence,   9  1608. 
may   be   required   to   labor.    9  1618. 
not   received  when,    9  1612. 
on  civil  process,  when   not  to  be  re- 
ceived,  9  1612. 
papers  for,  served  on  Jailer,   9  1609. 
to    be    classified,    9  1699. 
to     be     returned     to     proper     county, 

9  1606. 
when  keeper  of.  In  contiguous  coun- 
ty, to   receive,   9  1604. 
when   not   to   receive,   9  1606. 
proper   county,   prisoners   to   be    returned 

to,  when,   9  1606. 
rooms  required  in,  9  1598. 
rules     and     regulations     in     relation     to, 

9  1614. 
sanitary    purposes,    hair-cutting    for,    in, 

9  1616. 
separate   confinement   of  separate   classes 

of  prisoners,   99  1698.   1699. 
service  of  Jailer  for  prisoner,  9  1609. 
skeriff 

answerable  for  federal  prisoners   re- 
ceived. 9  1608. 
to   keep,    9 1697. 

to  receive  all  persons  committed 
as   to.   generally,   9  1611. 
by  United  States  court.  9  1601. 
support  of  prisoner  confined  on  civil  proc- 
ess, 9  1612. 
United  States  courts 

prisoners     committed     by.    to    be    re- 
ceived by  sheriff.   9  1601. 
prisoners.  Jailer  answerable  for  safe- 
keeping  of,    9  1602. 
prisoners,  sheriff  answerable  for  safe- 
keeping  of,    9  1602. 
used   for  what  purposes,   9  1697. 
when   Jail  in   contiguous   county   may   be 

used,    9  1603. 
who  may  be  confined  In,   9  1697. 

JAIL  AND  PRISON.     See  tit.  County  Jail, 
prisoners    In,    how    brought    before    court 

of  another   county,   9  1567. 

JAILER.     See  tit.  Jails. 

JAPANESE 

Importing  of,  penalty,   9  174. 

separate    offense    for    each    one    landed, 

9176. 

woman,  bringing  or  landing  for  sale,  pen- 
alty. 9  266c. 

JEOP.%RDY.     See   tit.   Former  Jeopardy. 
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JOINT  AUTHORITT 

words  sivlnff,  S  7. 

JOINT   DEFENDANT 

acquittal   or   conviction   of   one   or  more, 

trying   separately,    8  1098. 
verdict  as  to  some,  new  trial  as  to  others, 

§  1160. 

JOINT-STOCK  COMPANY 

directors  at  meetingr  presumed  to  assent 

t  o  proceedingrs  w  h  e  p  , 
9  669. 

failure  of  officers  to  perform  legal  duty, 

a  felony,   S  663. 

false     reports    by    officers     of,    a    felony, 

8  664. 

fraud    in    keeping    accounts    of,    penalty, 

9  668. 

JITDGB.  See  tits.  Justice  of  the  Peace; 
Superior  Court  Judge;  Supreme 
Court  Judge. 

bribery   of,   98  98,   98. 

disclosing    fact    of    indictment,    a   mlsde^ 

meanor,   9  108. 

impeachment   of,    8  737. 

indictment  or  information  against,  proce- 
dure on.  8  1029. 

may    take   bail    on    habeas   corpus   when, 

8  1491. 

plains,    of,   effect   of    code   on    statute    In 

relation   to,    8  28. 

receiving,   bribe,   penalty,    8  93. 

emolument  or  reward,  penalty,  8  94. 

salary  of  reporter,  receiving  part  of,  by, 

penalty,   8  94. 

stenographer,  receiving  part  of  salary  of, 

by,  penalty,  8  94. 

substitution     of     during     criminal     trial, 

8  1093. 

superior,  proceedings  on  Impeachment  of, 

8  1029. 

to  transmit  statement  of  conviction   and 

sentence  of  death  to  gover- 
nor, 81218. 

JUDGE  OF  SUPERIOR  COURT 

indictment    of,    certification    of    facts    to 

governor,  8  1029. 

JUDGMENT.  See  tits.  Execution;  Sentence, 
affirmed  by  appellate  court  when,  8  1470. 
anravAtlon  of  punishment 

inquiry  Into  clfcumstances  in,  89  1203, 

1804. 
proof   of   matters    In,    8 1204. 
agreeing   to  give,   penalty,    8  96. 
appeal.     See    tit.    Appeal. 

from    time   of   taking,    8  1239. 
on,    88  1262,    1258,    1269. 
appointed     time     for,     as     to,     generally, 

8  1191. 
arraignment   for,   9  1200. 
arrest    of,    88  1186-1188. 
arrest   of   defendant   out   on    ball,   as   to, 

generally,   8  1199. 
defendant   to   be   held   or    discharged 

when,  8  1200. 
exception  may  be  taken   to  ruling  on 
motion,     8  1238. 
ascertainment    of    facts    as    to    record    of 

convict  found  guilty  of  fel- 
ony, 6  1192a. 


JUDGMENT — (Continued). 
1     authority  necessary  to  execution  of,  other 

than  death,  8  1213. 
bench-warrant  for  defendant  out  on  bail, 

8  1196. 
causes     against,     what    may    be    shown, 

8 1201. 
certified  copy  to  be  furnished  officer  who 

executes,    8  1213. 
costs,     against     prosecutor     for,     when, 

8  1448. 
deatk  of 

dellTery  of  copy  to  warden 
as  to,  generally,  8  1217. 
how  executed,   88  1217.   1228,   1229. 
opinion  of  Judges,  governor  may  ask, 

8  1219. 
power  to  suspend,  8  1220. 
proceedlnva 

when    defendant  becomes   insane, 

88  1221,    1223. 
when     has     not     been     executed, 

8  1227. 
where  defendant  pregnant,  8  1226. 
return    upon    death-warrant,    8  1230. 
transmission    of    papers    to    governor 
by   Judge,    8  1218. 
defendant  In  evst4»dy 

how  brought  before  court  for,  6  1194. 
on    bail,    how    brought    before    court, 
8  1196. 
delivery    of    copy    to    warden    of    prison, 

8  1216. 
demurrer,  on,  8  1007. 
deposit  in  place  of  bail  to  be  applied  on, 

8 1297. 
dismissal.     See  tit.  Dismissal, 
entry   of,    8  1207. 

exceptions  may   be   taken   to   decision   on 

order     after     or     arresting, 
8  1288. 
execution  of,  other  than  of  death.   8  1213. 
felony,  time  of  pronouncing,  8  1191. 
line   and   imprisonment 
limits   on,  "8  1206. 
of.  how  executed,  8  1216. 
line,  for 

execution     may     be     issued     thereon, 

8  1814. 
Judgment  for 

constitutes  a  lien.  9  1206. 
execution  may  Issue  on.   9  1214. 
may   direct   Imprisonment   until   paid, 
8  1446. 
fraudulent    disposition     of     property     by 

defendant,    88  164,    155. 
impeachment,   of,    8  746. 
in  Justice**  or  poltee  conrt 

as  to,  generally,   68  1445-1456. 
to  be  discharged  on  acquittal.  9  1447. 
Incorrigible     Infant,     final     Judgment     of 

court,  8  1388. 
infant     delinquent,      probationary      term, 

8  1388. 
informal  verdict  on,  8  1102. 
InsanltT  of  defendant 

proceedings   for   determining,    88  1221, 

1224. 
showing    against,    9  1201. 
Judgment-roll,    9  1207. 

Jurisdiction,     facts     constituting,     to     be 

shown,    8  9G2. 
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Justice's  court,  In.    §9  1445-1456. 
IJen  of.  where  fine  imposed,   S  1206. 
initiKatloii  of  pnnlahmeBt 

inquiry    into     cik*cum8tance8    JuBtlfy- 

inR,    S9  1203,    1204. 
proof  of  matters  in,  §  1204. 
of  imprisonment  in  state  prison,  disposi- 
tion  of  prisoner,   §  1202a. 
on  revocation  and  termination  of  proba- 
tion.   9  1203. 
pleaded   how,   9  962. 
preMence  of  defendant  necessary 
as   to.   erenerally,   9  1193. 
how  brought  into  court  when  on  bail, 

9  1195. 
when   in   custody,   9  1194. 
probation 

arrest    of    probationer,     §  1208. 
judgrment  on  revocation  and  termina- 
tion of,  9  1203. 
rearrest  of  defendant   and   pronounc- 
ing: Judgement,  99  1203,  121ft. 
release  on,   9  1203. 
revocation,    suspension,    or    modiflca- 

tion  of,  99  1203,  1215. 
suspension    of   sentence,    and    placiner 

defendant   on,    9  1203. 
termination   of,    9  1203. 
probationary    treatment    of    Juvenile    of- 
fenders,  9  1388. 
prooeedtnvs 

r.n   arraignment  for  Judgment,  9  1200. 
where    female    on    sentence    of   death 
is  pregnant,   9  1225. 
pronouncing  upon  refusal  to  plead,  when 

no     cause    against     shown. 
9 1201. 
purchase  of  by  constable  or  Justice,  pro- 
hibited,   9  97. 
record   of  action,   what  constitute,    §  1207. 
rflea.«e    on    probation,    and    arrest,    9  1203. 
sanity,   rendition   of  Judgment  after   res- 
toration   of    defendant    to. 
9  1372. 
special  verdict,  on,  9  1167. 
summary    Inquiry    into    circumstances    in 

aggravation    or    mitigation 
of,    9  1203. 
■nspenslon  of 

execution  of  sentence,   9  1203. 
expense  paid  by  county.  9  1388. 
final   Judgment   of   court,    9  1388. 
in    case   of   minors,    9  1388. 
period  of,   9  1388. 
time    for    appointing,    9  1191. 
to  be  pronounced  when,   §  1202. 
to  pay  fine,  constitutes  lien   on   property. 

9  1206. 
transmission      of      papers      to      governor, 

where    Judgment    is    of 
death,  9  1218. 
upon  plea  of  guilty,  as  to  fixing  of  degree 

by  court,   9  1192. 
what     causes     may     be     shown     against. 

99  1201,    1202. 
iThen  defendant  on  ball 
bench-^vnrmnt 

arrest  of  defendant,    9  1199. 
form  of,   9  1197. 
how    served.    S  1198. 
how  broujjht  before  court  for,  §  1195. 


JUDGMBNT-ROLIi 

what  constitutes.  9  1207. 

JUDICIAL  NOTICE 

matters  of,  need  not  be  stated  In  indict- 
ment or  information,   9  961. 
JUDICIAL   OFFICER.     See   tit.    Officer. 

bribery   of.  penalty.    99  92.   93. 

receiving   bribe,   felony,   9  93. 

salary    of   stenographer    or    reporter,    re- 
ceiving   part    of,    by   Judge, 
penalty,  9  94. 
JUDICIAL  PAROLE 

law   providing  for,   9  1203. 

JUDICIAL     RECORDS.       See     tit     Forging, 
Stealing,    etc..    Public    Records    and 
Documents. 
JUNK 

receiving,   from   infant,   penalty,   9  501. 
JUNK-DEALERS 

nrtlclea  may  not  pniirchnae 

brass     used    or    owned     by    railroad, 

9  496a. 
cable.  9  496a. 
copper,   9  496a. 
iron,  9  496a. 
lead,   9  496a. 
solder,   9  496a. 
wire,    9  496a. 
buying  or  receiving  from  minor,  penalty, 

9  501. 
failing  to  keep  register,  penalty.  9  339. 
penalty     for    purchasing    prohibited     ar- 
ticles.  9  496a. 
•    regulations  as  to.  9  344. 
refUNlngr 

to  allow  inspection  of  books,  9  343. 
to  disclose  facts,   9  342. 
sections  applicable  to,   9  844. 
subject  to  rules  regulating  pawnbrokers, 

9  344. 

JURISDICTION 

abduction,  of,  9  784. 

accessories,  where  principal  offense  com- 
mitted in  another  countv. 
9  792. 

acta    partly    within    and    partly    without 

eonnty 

as  to,  generally,  9  781. 
without  state,  9  778. 
bigamy,   of,    9  785. 
boundary    of    county,    act    committed    on, 

9  782.      • 
child,  taking  or  enticing  away  of,  charge 

of,    9  784. 
commitment  of  defendant  where  Jury  dis- 
missed  for   lack    of.    9  1114. 
concubinage,     enticing    or     taking     away 

woman    for.    9  784. 
conoorrent 

conviction  or  acquittal 

in    another    county    bars    action, 

9  794. 
in     another     state     bars     action, 
9  793. 
county 

act  partly   in   one   and  partly   in   an- 
other. 9  781. 
property    feloniously    taking    out    of 

and    brought    Into.    9  786. 
where  offense   1^   committed  in,  9  777. 
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JURISDICTIOlf— (Continued). 

crimes  committed  out  of  state*  when  pun- 
ishable in  state*  9  27. 

dtocharse  of  defendant 

where  court  without,  S  1116. 
where    Jury    dismissed    for    lack    of, 
51114. 

duel 

leaving  state  to  eyade  Qtatute,  98  231, 

780. 
within  state,  death  without,   9  779. 

embexslement  out  of  state,  and   property 

brouRht  within  state.  9  789. 

enticing:  away  child,  9  784. 

escape  from  prison,  of,  9  787. 

feloniously  taking:  property  in  one  county 

and    carrying:    it    into    an- 
other,  9  786. 

goodB    stolen    out    of    state    and    brought 

within    state,    99  497.    789. 

homicide,   where  injury  is   in   one   county 

and    death    occurs    in    an- 
other, 9  790. 

in  case  of  principals  who  are  not  present 

at    commission    of    offense, 
9  792. 

in  certain  cases.  9  796. 

in   g:eneral,   9  777. 

incest   of,    9  786. 

Information  for  ofPense  triable  tn  an- 
other county,  proceeding:s, 
9  827. 

tnhobttnnt  lenvlnv  tkto  atate 

concerned  in  duel  without  state,  and 
party  wounded  dies  within 
state.  9  779. 
to  evade  statute  against  dueling:  or 
challenge  to  flg:ht  duel, 
9  780. 

Judg:ment,  facts  concerning:,  to  be  shown 

on   trial.    9  962. 

Jury  di8charg:ed  for  lack  of,  99  1114.  1117. 

Justice's  court,  of,   9  1426. 

kidnaping:.     See  tits.  Abduction;   Kidnap- 
ing, 
as  to,  generally,  9  784. 

larceny  out  of  state,  goods  brought  into 

state,    9  789. 

non-resident    aiding    in    crime    committed 

In   the  state,   9  778b. 

objections  to 

how   taken,   9  1012. 
not  waived,  9  1012. 

of  crtminal  action 

as  to,  generally.  See  the  various* 
crimes. 

for  escape  from   prison,   9  787. 

for  larceny,  where  property  taken  in 
another  state  and  brought 
into   this  state,   9  789. 

for  murder,  etc.,  where  injury  in- 
flicted in  one  county  and 
death  occurred  in  another. 
9  790.^ 

for  treason  committed  out  of  the 
state,    9  788. 

of  Indictment 

afl  to,  generally.  9  785. 
against  accessories.  9  791. 
for  bigamy.     See  tit.  Bigamy, 
for  incest.     See  tit.  Incest. 


JURISDICTIOlf— (Continued). 

of  offenses  committed  In  this  state.  9  777. 

offense  committed  on  boundary  of  two  or 

more  counties 

cs   to,  generally,   9  782. 

commenced  without  being  consum- 
mated   within    state.    9  778. 

committed  partly  in  one  county  and 
partly  in   another,   §  7S1. 

committed  partly  within  state.  §  778a. 


committed  on  ships  or  cars,   9  783. 
over    which    courts    have,    generally, 

9  777. 
performance    of    act    within     this     state, 

culminating    in    a    crime    in 

another,   9  778a. 
person     out     of     state     aiding     in     crime 

within  state,   9  778b. 
principal,   when   not   present    at    commis- 
sion of  offense,  9  792. 
prise-fight,  9  796. 
proceedings    when   court   has    no,    §9  1114. 

1116. 
prostitution,    inveigling    or    taking    away 

female  for,  of.  9  784. 
railroad    train,    where    offense    committed 

on,   9  788. 
receiving   stolen   goods   out   of   state    and 

bringing  into   state.   9  789. 
state 

acts    partially    within    and    partially 

without,   9  778a. 
acts  wholly  without,   99  778,  779. 
stealing    property    in    another    .state    and 

bringing     into     this     state. 

9  789. 
train,  of  offense  committed  on,   9  783. 
treason  out  of  state,  of,  9  788. 
vessel,  of  ofPense  committed  on.  9  783. 
when     ofPense     commenced     without     but 

consummated   within    state, 

9  778. 

jrROR.     See   tits.   Grand  Jury;  Jury, 
as  witness,   9  1120. 

improper  attempts   to   influence,    9  93. 
knowledge    of,    to    be    declared    in    court, 

9  1120. 
misconduct  of,  receiving   bribe,   a   felony. 

9  96. 
prejudiced,  permitting  to  retire.   9  907. 

J  TRY.       See     tits.     Coroner;     Grand     Jury; 
Juror;  Verdict. 

necommodations  for 

court    may    order    sheriff    to    provide, 

9  1136. 
expenses  of,  county  charge,  9  1135. 
on  retirement,   9  1186. 
sheriff   to    furnish,    if   supervisors    do 

not.    9  1136. 
when  kept  together,   9  1136. 
who   to   provide,   9  1136. 
adding  to  list  of  Jurors,  a  felony.  H  116. 
adjournment   of  court  during  absence  of. 

9  1142. 
admonition   of.  by  court  on  adjournment. 

9  1122. 
advising  to  acquit.     See  tits.  Advising  to 

Acouit;  Acquittal, 
as   to,   generally,   9  1118. 


JtRY— ^Continued). 

agreement,    ofBcer    to   condnct   Janr    Into 

court  on  announcement  of. 
1 1147. 
alternaU  jurors,  how  chosen*  f  10t9. 

rights  and  duties  ot   §  1074. 
amendment  of  challenge  to  panel,  f  1062. 
bribingr.  penalty,  f  f  92-96. 
certifying:  to  false  list,  a  felony,  S  117. 
challensre  to.     See  tit.  Challenge, 
cause  of.  how  stated,  8  1076. 
consangrulnlty,  for.   ft  1074. 
conscientious   scruples   agrainst   death 

penalty,  S  1074. 
court  must  allow  or  disallow,  ft  1078. 
decision  of  court  on  entering:,  8  1083. 
defendant  to  be  Informed  of  ri^ht  of, 

8  1066. 
defendants  can   not  sever.   8  1056. 
definition  of,  811066,  1071. 

«eBlaI  of 

how  made.   8  1062. 
to  be  entered,  8  1063. 
division  of.   8  1065. 


JIJKT 

ekallcacv  te  paad 

tm   ekslleave — (Continued.) 


execetflon  to  trial  om 

as   to.  generally,   8  1078. 
rules    of    evidence    on    trial    of, 
8  1082. 

exemption,  not  a  grround  for,  8  1075. 

f  nets  allegred 

fiduciary     relation,     srround     for, 

8  1074. 
may  be  denied  orally,   8  1077. 
first  by  defendant,   then  by  the  peo- 
ple, 8  1086. 
for  cause 

defined.  8  1071. 

veaeral 

causes  of.   8  1072. 

grounds   for,   8  1071. 

or  particular,    8  1071. 
kinds   of,   8  1071. 
order  of,   8  1087. 

particular  causes  of.  86  1071,  1073. 
for  having  served  as  Juror.   8  1074. 

ekalienve  to  Indlvldaal  Jurors 

defendant  to  be  informed  of  his  right 

to,  8 1078. 
for  implied  bias,   8  1074. 
grounds   of,   8  1074. 
order  of,  88  1086.  1088. 
rules  of  evidence  on  trial  of,  8  1082. 
time  for.  8  1068. 
when    taken,    8  1068. 

ekallenve  to  the  panel 

allowing  jury  to  be  discharged.  8  1065. 

amendment  of,  81062. 

bias  In  summoning  officer,  where  sum- 
moned, but  not  drawn, 
8  1064. 

definition  of,  8  1057. 

denial  of  challenge 

how  made,  8  1068. 

trial  of  challengre  on  exception 

as  to,  g:enerally,  8  1061. 
who    may    be    examined    on, 
8  1068. 

exception  to  chnllcn«e 

how   taken,   8  1060. 


as  to,  generally.  8  1060. 
exception    overruled,    court 
may  allow  denial,   8  1062. 
for  bias  of  summoning  officer,  8  1064. 
formed     from     persons     not     drawn, 

'    81064. 
grounds  for,-  8  1059. 
taken  when,  and  how,  8  1060. 
upon  what  founded,   86  1059,   1060. 
when  and  how  taken,  8  1060. 
challenged  person  as  witness,  f  1081. 
challenges    in    justice's    court      See    tit. 

Justice's  Court, 
as  to,  generally,  8  1436. 
changrlngr  list  of,  a  felony,  8  116. 
chargingr.     See  tit  Instructions, 
conduct  of.  after  cause  submitted,  88  1186- 

1143. 
coroner.     See  tit  Coroner. 


covrt  ssny 

eonatltnte  offenne 

as  to,  generally,  8  1117. 
procedure  on,   8  1117. 


may    dimehmrg^^    when    It    Man    no 
Jurisdiction 

as  to,  generally.  8  1113. 
procedure     where     crime     committed 
out   of   state,    88  1113-1116. 
decision  of  challenge,  8  1083. 
decision   of  may   be   in   court,   or   on   re- 
tirement,   8  1128. 
degree  of  crime  to  be  found  by,  8  1157. 
destroying 

Jury-box.   penalty,   8  116. 
list  of,  penalty,  8  116. 
discharge  of 

for    want    of    jurisdiction    of    court 

88  1113-1116. 
juror  becoming  sick  after  retirement. 

8  1189. 
not  for  cause,  other  than  sickness  of 

juror,   8  1140. 
retrial  on,  8  1147. 
when  all  do  not  return,   8  1147. 

when    facts    charged    do    not    constl- 
tntc  an  offense 

as  to,  generally.  8  1117. 
proceedings  on.  8  1117. 
discharged 

cause  tried  again.  8  1141. 

not    to    be.    unless    no    probability    of 

agreement,    8  1141. 
or    preventing    from    giving    verdict, 
cause    to   be   retried,   8  1141. 
exceptions    to    challenge,    denial    thereof, 

§8  1061.   1077. 
exemption    not    a    ground    of    challenge, 

6  1076. 
facts 

Issue  of,   to  be  tyled  by.  8  1042. 
question  of,   to  be  decided   by,  8  1126. 
false  list  penalty,  8  117. 
falsifying  list,  penalty,   8  117. 
fees  of  Jurors,  how  paid,   8  1143. 
form  of  verdict.     See  tit.  Verdict 
formation  of  trial 

as   to,   generally,    8  1046. 
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forma^OB  of  trial — (Continued). 
clerk  to  prepare  calendar 

as  to,  generally,  S  1047. 
order   of  disposing   of  Issues   on, 
S  1048. 

seneral  ckalleave  for  caaae 

definition  of,   S  1071. 
kinds  of,  §  1071. 

ereneral  grounds  of,  as  to,  grenerally, 
ft  1072. 
errand.     See  tit.  Grand  Jury. 

illneaa  of  Juror 

as   to,   generally,    S  1123. 
proceedings  on,   S  1123. 
inquest  of.     See  tit.  Coroner, 
instruction,  may  take  with  them,  §  1137. 
intimidating,  penalty,  S  95. 
Juror,    challenged,    may    be    examined    as 

witness,  ft  1081. 
Jury-box 

extracting     name    from,    or    putting 
names   into,   penalty,    S 116. 
interfering   with,   penalty,   S  118. 
justice's     court,     in.       See     tit.     Justice's 

Court, 
keeping    together    or    separating    during 

trial,    discretion    of    court, 
§  1121. 
kinds  of  challenges  to,  §  1065,  1087,  1071. 

« 

knowledge  of  facta 

as  to  declaring,  to  court,  S  1120. 
proceedings     where     Juror     declares, 

§  1120. 
law    and    fact,     to    determine,    in    libel, 

S  251.  1125. 
lesser    offense    or    attempt,    may    convict 

of,  S  1159. 
libel,     to    determine    law    and    fact    in, 

S§  251,   1125. 
lists,    altering,    changing,    or    interfering 

with,  a  felony,  §  118. 
may  convict  of  lesser  offense  or  attempt, 

as  to,  generally,  §  1159. 
may   find   upon   charge   of   previous   con- 
viction,   S  1158. 
member     becoming     unable     to     perform 

duties,  procedure  on,  S  1123. 
mileage  of  Jurors,  S  1143. 
mlacoBdaet  of 
Jury,  of,  §  98. 
ground   for  new   trial.     See   tit.   New 

Trial, 
as  to,  generally,  S  1181. 
must  take  law  from  court,  exceptions  In 

case  of  libel,  9S  251,  1125. 
number  of.  In  misdemeanor  cases,  S  1052. 
oath  of,  in  Justice's  court,  S  1487. 
oath  of  officer  having  custody  of,  S9  1121, 

1128,    1440. 
officer,  of,  on  removal  from  office,  §  767. 
opinion     or     scruples,     conscientious,     of 

Juror,  precluding  verdict  of 

guilty,    S  1074. 
opinion.  Juror   not  disqualified  by,  when, 

S  1076. 
order  in  which  parties  to  challenge,  S  1087. 
panel,  definition  of,  §  1057. 
papers    that   may   be   taken    with,   on  re- 
tiring,   §  1137. 
particular  challenges  for  cause,  9  1073. 


JURY 

particular  challenffes  for  cause — (Cont'd). 

partiality 

for  Implied  bias,  grounds,  9  1074. 
ffeneral  causes  of,  9  1072. 
general   or   particular,    9  1072. 
grounds     of,     for     implied     bias, 

9 1074. 
kinds  of,  99  1065,  1067,  1071. 
order  of,   9  1087. 
particular  cause  of,  9  1073. 
particular  relations  of  parties,  as 

Srround   for,   9  1074. 
party    adverse,    haviner    been    an, 

9  1074. 

peremptory 

after     challenge     for    cause     ex- 
hausted, 9  1088. 
defined,   9  1070. 

how  and  when  taken,   9  1069. 
number  of,  9  1070. 
order  of  taking,  9  1088. 
or  for  cause,  9  1067. 
-  rules    of   evidence    on    trial    of    chal- 
lenges, 9  1082. 
severance    of   challeng'es    to,    not   al- 
lowed.  9  1066. 
time  for  challenge  to,  9  1068. 
to  individual  Juror,  challenge,   9  1056. 
to  the  panel,  challenge,   9  1056. 

peremptory  cballcave 

may  be  taken  after  challenge  for 
cause   exhausted,   9 1088. 

number  of  peremptory  challenges  al- 
lowed, 9  1070. 

what  and  how  taken,  9  1069. 
police  court,  in.    See  tits.  Magistrate;  Po- 
lice Courts. 

poiiiaar 

as  to,  generally,  9  1163. 
sending  out  for  further  deliberation, 
9 1168. 
prejudiced    Juror,     permitting    to    retire, 

9  907. 
previous     conviction,     may     find     upon 

charge,    of,    9  1158. 

proceedlni^ 

where  all  Jurors  do  not  appear  on  re- 
turn with  verdict,  9  1147. 

where  Jurors  become  unable  to  per- 
form duties,  9  1128. 

province  of.    See  tit.  Province  of  Jury, 
receiving'  bribe,   penalty,   9  93. 
retirenaent 

Juror   becoming  sick   on.   Jury   to   be 

discharged  when,   9  1139. 
Juror     declaring    knowledge     during, 

9  1120. 
Jury  not   to   be   discharged  for  what 

cause,    9  1140. 
of  prejudiced  Juror,   9  907. 
papers   that  may   be   taken  with,   on, 
9  1137. 
return   of,   as   to,   generally,    9  1147. 
for  delivery  of  verdict,   9  1147. 
for  information,  9  1138. 
on    agreement,    9  1147. 
room  and  accommodations  for,  bow  pro« 

vided,   9  1136. 
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rule   of  verdict   on   trial   of  challengre   to, 

as  to,  generally,   9  1082. 

rumor,   opinion   formed  on,   does  not   dis- 

dualify,    f  1074. 

scruples,  conscientious,  precludlngr  ver- 
dict of  eruilty,  grround  of 
challenere,   §  1074. 

mewmrmting  dvrlms  trial 

admonishment  of,   by   court,    S  1122. 
as  to  when  permitted,  fi  1121. 
erround  for  new  trial   when.     See  tit. 

New   Trial, 
rests  in  discretion  of  court,  $1121. 
to  be  admonished  by  court.  S  1122. 
sick   Juror,    after   retirement,    §  1123. 

proceeding's  on,  S9  1123,  2239. 
stating  cause  of  challenge,  8  1076. 
testimony,   notes  of,  Jury  may   take  with 

them.    S  1137. 
to    be    supplied    with    food    and    lodging. 

SS  1136.    1136. 
to  determine  law  and  fact  in  criminal  li- 
bel,   9  251. 
to  find  degree  of  crime,   §  1167. 

trial  of  ehallenve  of 

as   to,   generally,    9  1078. 

to   panel,   9  1063. 
verdict  of.     See  tit.  Verdict. 

prevented,  trial  of  cause  again,  9  1141. 
view  of   premises,   by,   9  1119. 
waiver  of.   9  1042. 

when   to   be   discharged    without   verdict, 

in     Justices'     and    police 
courts,    9  1443. 
vrltaem 

challenge  Juror  may   be,  9  1081. 

Juror  as  a,  9  1120. 

JURY-LIST 

adding   names   to,   felony,   9  116. 
falsifying,    felony,    9  H*. 

jrRV  TRIAL.     See  tits.  Jury;  Trial, 
how  waived,  9  1436. 
waiver  of 

of  district  court,  9  1042. 
of  Justice's  court,   9  1436. 

JUSTICE.     See   tits.  Justices   of  Peace;  Su- 
preme  Court  Justice. 

JUSTICES'    COURT.      See    tits.    Justices    of 
Peace;  Justices'  and  Police  Courts; 
Magistrate, 
acquittal,     discharge     of     defendant     on, 

9  1464. 
affidavits   in,   entitling,   9  1460. 
appeal    to    superior    court    from,    99 1466- 

1470. 
arrent 

form  of  warrant,  9  1427. 
grounds    of,    9  1427. 

arrest  of  JvdgaieBt 

as  to,  generally.  9  1462. 

effects  of,    9  1452. 

grounds  for,  9  1452. 

time  for  motion  in,  9  1452. 
aRRRUlt  and  battery.  Jurisdiction  of,  9  1425. 
bail   in.    9  1458. 
breach    of   peace.   Jurisdiction,    9  1426. 

ehallenire  to  Jarom 

as   to.   generally,    9  1436. 
court   to   try,   9  148G. 


JUSTICES*   COURT— (Continued). 


for   misdemeanor,   triable    in.    f  1426a. 
form  of,  and  what  to  set  forth,  §  1426. 
proceedings     to     be     commenced     by» 
9  1426. 
conviction,    proceedings    on,    S  1443. 


committing    offense,    summons    to    is- 
sue,  9  1427. 
summons  against,   9  1427. 
costs  in,   9  1447. 
courts 

can  not  charge  on  questions  of  fact. 

9  1439. 
trial  by.  9  1430. 
discharge    of    defendant    on    payment    of 

fine,    9  1457. 
docket  of,  9  1428. 

execBtlon   of  Jadsaient 

by  imprisonment.  9  1455. 
for   imprisonment   until    fine    is    paid, 
9  1457. 
facts,  court  not  to  instruct  as  to.  9  1439. 
line 

Judgment  of,   discharge   of  defendant 

on.    9  1464. 
paid  in,  failure  to  pay  over.   9  427. 
fine  and   imprisonment   by,    9  1446. 
fines    and    forfeitures,    how    disposed    of, 

9  1457. 
instructions,  9  1489. 
issue,  how  tried,  9  1430. 

JndinMeBt 

ball     to     appear     for,     postponement, 

9  1449. 
of     fine,     may     direct     imprisonment, 

9  1446. 
purchase    of,    by    Justice,    prohibited, 

9  97. 
time  for  rendering,  99  1449.   1453. 
to  be  entered   in  minutes,   9  1453. 
Jurisdiction   of  what  offenses,   9  1425. 

Jury 

dlacharve  of 

as  to,  without  verdict.  9  1443. 
retrial  of  defendant  on,   9  1444. 
formation  of,  9  1435. 
may   decide   in   court-room   or   retire, 

9  1440. 
trial,  how  conducted.  9  1438. 
waived  how,  9  1435. 
law,  can   not  decide   questions   of.    9  1439. 
lottery,  proceedings  to  enforce  forfeiture 

or  penalty   in,   9  325. 
magistrate  is  a,  9  808. 
minutes,   how  kept,    9  1428. 

new  trial 

granted  on   appeal,  to  be  had  in  su- 
perior  court,    9  1469- 
grounds   for,    9  1451. 
time    for   motion.    9  1460. 
oath   of  Jurors,    9  1437. 
oath    of    officer    having   custody    of   Jury, 

9  1440. 
petty  larceny,  Jurisdiction   of,    9  1425. 

plea 

how  put  in,    9  1429. 
of     guilty,     proceedings     on,     99  1429, 
1445. 
postponement   of   trial,    9  1433. 
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JUSTICES*  COURT — (Continued). 

presence    of    defendant    necessary    when, 

91434. 
prosecution    need    not    be    by    indictment 

or  Information,  S  682. 
riots,  routs,   and   affrays,   jurisdiction   of, 

§  1426. 


as   to.   grenerally,    6  1459. 

who  may  Issue,  §  1459. 
trial,  conducted  how,  S  1488. 
venue,  changre  of,  S§  14S1,  1482. 

Terdict 

dischargre   of  Jury  without,   §  1448. 
how  delivered  and  entertained,  S  1441. 
to   be   general,   S  1441. 
when   'there    are    several    defendants, 
S  1442. 
JUSTICES'  AND   POLICE  COURTS 
■rrent  of  JvdKment 

defendant  may  move  for,  when,  S  1*50. 
grounds  of  motion,  S  1452. 
bias    or    opinion    of   Justice,    papers,    etc., 

to   be  transmitted  on, 
§  1482. 
change  of  venue,  when  granted,  §  1431. 

defendant 

may  be  admitted  to  ball  in,  §  1458. 
to  be  present,   §  1434. 
entitling  affidavits  in,   §  1460. 

fine 

discharge  of  defendant  upon  payment 

of.  9  1457. 
disposition  of,   9  1467. 

Judgment 

fine    and    imprisonment,    9  1446. 

fixing  time  for  rendering,   9  1449. 

of   acquittal,    or   fine    only,   defendant 

to  be  discharged,   §  1454. 
rendering,    9  1446. 
to  be  entered  in  minutes,  9  1453. 
Jurisdiction    of,    9 1425. 

Jnry   trial 

challenges,    9  1436. 

how  waived,  9  1435. 

oath  of  Jurors,  9  1487. 
minutes,  how  kept,  9  1428. 
new  trial.     See  tit.  New  Trial. 

defendant     may     move      for,      when, 
9  1450. 

grounds  of,   9  1451. 
of  acquittal 

defendant    to    be    discharged,    9  1447. 

Judgment      against      prosecutor      for 
costs,  9  1448. 

prosecutor  to  pay  costs  when,  9  1447. 

of  Imprlaonmcnt 

how  executed,   9  1465. 

that    defendant    be    imprisoned    until 

he  pay   fine,  how  executed, 

9  1456. 

plea 

how   put  in,   9  1429. 

trial  of  issue  raised  by,  99  1429,  1430. 
"police    court"   defined,   9  1461. 
postponement  of  trial,  9  1488. 
proceedlnsfli  mnat  be  commenced  by  com- 
plaint 

as   to,  generally,  9§  1426,  1427. 
rendering  Judgment,  9  1446. 
subpoena,    9  1469. 


JUSTICES'    AND    POLICE    COURTS — (Con- 
tinued). ^ 

trial 

as  to  when  warrant  Issues,  and  form 
of  warrant,  9  1427. 

charge  not  to  be  given  In  respect  to 
matters  of  fact,   9  1439. 

court    to    decide     questions    of    law, 
9  1439. 

how  conducted,  9  1438. 

in    case    of     offense     by    corporation, 
9 1427. 

J«ry 

may    decide    in    court,    or    retire, 

9  1440. 
oath   of   officer   on   retirement   of 
Jury,  9  1440. 
verdict   of  Jury,   how   delivered    and    en- 
tered, 9  1441. 

w^hen  acveral  arc  tried  together 

as  to,  generally,  9  1442. 

dlachargrc  wlthont 

as  to,  when  may  be,  9  1443.  , 
defendant   to   be    tried   again, 
9  1444. 
when    warrant   of   arrest   may   issue. 
9  1427. 

JUSTICES  OF  THE  PEACE 

is  a  magistrate,  9  808. 

purchasing  Judgment  by,  prohibited,  9  97. 

JUSTIFIABLE  HOMICIDE.     See   tit.  Homi- 
cide, 
bare  fear  will  not  Justify  Icllling.  9  198. 

by  other  than  public  ofllccr 

as  to,  generally,  9  197. 
self-defense.     See  tit.  Defense. 

by  public  ofllcer 

as  to,  generally,  9  197. 
instruction  laying  down  law  of  self- 
defense.      See    tit.    Instruc- 
tion, 
fear  alone  will  not  Justify  killing,  9  198. 
in   self-defense.     See   tit.   Self-defense, 
instructions  as  to  when   homicide  is  Jus- 
tifiable, 9  197. 

JUSTIFICATION  OF  BAIL..     See   tit.   Ball. 

JUVENILE  DELINQUENT.     See  tit  Reform 
School, 
as  to  probationary  treatment  of,  9  1388. 

KIDNAPING.  See  tits.  Abduction;  Child- 
Stealing. 

abduction  out  of  state  and  bringing  per- 
son into  state,  9  207. 

child,    9  278. 

criminal  action  for,  9  784. 

definition    of,    9  207. 

Jurisdiction   of,   9  784. 

out  of  state,  and  bringing  person  within 

state,  9  207. 

penalty  for,    99  208,   209. 

what  amounts   to.   99  207.   209. 

KILLING 

birds  and  othet  game,  99  626,  626a. 

application  of  prohibition,  9  637b. 

birds  not  Included,  9  687a. 

exceptions,   9  637a. 

meadow-lark,  etc.,  9  637a. 
deer.     See  tits.  Deer;  Game  and  Fish, 
elk,  a  felony,  9  699f. 
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KLABIATH  RITBR 

limit  of  tide-water  in,  8  684. 
KNOWINGLY 

definition  of,  §  7. 

LABEL.       dee     tits.     Brands;     Marks 
Brands;   Trade-Marks, 
misrepresentiner  labor  by  which  produced, 

penalty,   S  349a. 
put     upon     produce     and     manufactured 

SToods     falsely     and     fraud- 
ulently,  penalty.    §  349a. 
to    be    put    upon    poisonous    substances, 

ftS47a. 

LABOR.     See  tits.  Sight-Hour  Law;  Hours 
of  Labor. 

elffht-hour  law,  S  661 

fraudulent   misrepresentation   as    to   kind 

used   on  product,   S  349a. 

hours  of.  for  wards,  8  661. 

obtaininfiT,    by    false    pretenses,     penalty, 

8  682. 

prisoners  may  be  required  to,  8  1613. 

rules  and  regulations   for  labor   of  pris- 
oners, 8  1614. 
LABOR  UNION 

coercingr    persons    not    to    Join,    penalty, 

8  679. 

misrepresentation   regrardlng   employment 

of    union     labor,    a    misde- 
meanor, 8  349c. 

use    of   regristered   trade-mark,    a   misde- 
meanor, 8  349b. 
LADDERS 

construction    of    unsafe,    a    misdemeanor, 

8  402c. 

LAKE  MERRITT 

act    to    prevent    destruction    of    fish    and 

game   in   and   around,   con- 
tinued in  force.  6  23. 

LANDLORD  AND  TENANT.     See  tits.  Gam- 
bling; Lease. 
SAMbllnv 

as    to    permitting,    by    lessor,    88  331, 

836. 
by  infant,  permitting,  by  lessee,  8  336. 
overcrowding  apartments,  penalty,  8  401a. 

LANDMARK 

removing,  defacing,  or  altering,  a  misde- 
meanor,  8  606. 

LARCENY 

allegations  of,  sustained  when,  8  1131. 

assault  with  intent  to  commit.   8  220. 

bicycles,  of,    8  487. 

committed     in     another     state,     bringing 

property  into  this,  jurisdic- 
tion, 88  27,   497,  789. 

county  treasurer,  delivering  of  unclaimed 

property   to,   8  1411. 

custody     of     property     by     peace-officer, 

8  1497. 

definition  of,   8  484. 

degrrcc  of 

as  to,  generally,  8  486. 

delivery    of    property    to    owner,    88  1408. 

1409. 

dog.  subject  of,  8  ^91. 

electricity,  of,   8  499a. 

evidence    to    prove,   8  1131. 

fire,  of  goods  saved  from,   8  600. 

fixtures,   of,   8  493. 


LARCENY— (ConUnued). 
gas,  of.  8  498. 

grand.     See  tit.  Grand  Larceny, 
articles  subject  to,   8  487. 
defined.   8  487. 
petty   larceny,    8  488. 
what  amounts  to,  8  487. 
Indictment  or  information  for  petty,  8  488. 
JvrladletloB 

When   crime   committed   out   of  state, 
goods    brought    into    state, 
88  27.   497.  789. 
where  crime  committed  out  of  county, 
goods  brought  Into  county, 
8  786. 
Justice's  Jurisdiction  of  petty,   8  1425. 
lost  property,  of.  8  486. 
mines,  from.   8  486. 

mortVAVed  ehAttcls 

fraud   in   transporting,    8  588. 
removing  improvements  from,  8  602 %. 
removing    or    disposing    of.    without 
consent.  8  637. 
of   goods   saved    from   fire    in   San   BYan- 

clsco.  8  600. 
of  lost  property,   6  486. 
of  passage- tickets,   value  of,   how   deter- 
mined,  8  493. 
of  public  records,  by  officers  having  them 

in  custody,   8  113. 
of  written  instrument,  8  492. 
out   of   state,   goods   brought   Into    state. 

88  27,  497.  789. 
petty 

definition  of,   6  488. 

Jurisdiction    of    justice's    court    over, 

8  1425. 
penalty  for  second  offense,  8  666. 
property   or  money   taken  from   prisoner, 

receipt     to     be     given     for, 
6  1412. 
property  stolen  or  received  out  of  state. 

as  to,  generally,  8  496. 
public  documents,  of.  88  118.  114. 
pnnlshineitt 

for  grand.  8  489. 
for  petty,   8  490. 
for  second   offense.   8  666. 
purchasing  or   receiving   in   pledgte  junk, 

etc..  of  minors.   8  501. 
realty,  severing  and  removing  part,  §  495. 

reeclvlns  stolen  property 

as  to,  generally,  8  496. 
purchasing     or,     when     evidence     of. 
8  496. 
records,  of,  88  113,  114. 
removal  of  Improvements  from  mortgaged 

realty  is,  5  502. 
search-warrant,   8  1524. 
second  offense,  penalty  for,  8  666. 
severing    and    removing    part    of    realty, 

8  495. 
M  tenting 

electricity,  a  misdemeanor,   8  499a. 
gas,  a  misdemeanor,  8  498. 
water,   a   misdemeanor,   8  499. 
Mtolen  goods 

buying  or  receiving,  8  496. 
evidence,    8  496. 
stolen  property  brought  Into  state.   88  27 

497,    789. 
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LARCBNY— (Continued). 

taking:  motor  vehicle*  bicycle,  etc.,  tem- 
porarily, for  use,  etc<,  a 
misdemeanor,  S  499b. 

tickets,  of,  9  49S. 

value  of  written  instruments,  §  492. 

water,   of,   fi  499. 

fvrltteii  Inatramciit 

completed,  but  not  delivered,  §  494. 
value  of,  9  492. 

liARGBlVY,  BTC,  OF  PUBLIC  RECORDS 

by  person  other  than  officer  having  same 

in  chargre,   9 114. 

LASCIVIOUS 

conduct  with   child,   penalty,    S  288. 

LAUDANUM.     See  tits.  Drugs;  Narcotics. 

LAUNDRY,  PUBLIC 

receiving  linen,   etc.,   from   hospital,   etc., 

where  contagious,  etc.,  dis- 
eases  are   treated,   penalty, 
9  402e. 
LA"W 

court  to  decide  questions  of,  99  1124,  1126, 

14S9. 

exceptions  may  be   taken   to   decision   on 

questions  of,   99  1170,  1172. 

Jury  to  take,  from  court,  9  1125. 

libel,  in,  jury  decides  both  law  and  fact, 

9  1125. 

LAWFUL  RESISTANCE 

when  and  by  whom  may  be  made,  99  <92, 

694. 
LEAD 

purchase    of    by    Junk-dealer    prohibited, 

penalty,  9  496a. 

LEASE 

forgery   of,    9  470. 

lessee    permitting    infant    to    gamble, 

penalty,    9  S36. 
lessor  permitting,  99  381,  336. 
lottery,  of  building  for,  penalty,  9  326. 
prostitution  or  assignation,  letting  house 

for,  penalty,  9  816. 

LEASED  PROPERTY 

fraudulent     removal     of     embezzlement, 

9  504a. 
LEGISLATOR 

bribery   of.     See   tit   Bribing  Member   of 

L>egl8lature. 
conviction  of  taking  bribe,  efTeot  of,  9  86. 

LEGISLATURE 

alterinfc 

draft    of    bill    or    resolution,    penalty, 

9  83. 
enrolled    copy    of   bin    or    resolution, 
penalty,  9  84. 
bill,  altering,  penalty,  99  83,  84. 
bribery,  obtaining  money   or  property  to 

influence    vote    of    member, 
9  89. 
bribe* 

giving,  to  members,   penalty,   9  86. 
offering,  to  member,  penalty,  9  85. 
receiving,  by  member,  penalty,  9  86. 
to  members,   by   candidate   of  United 
States  senate,  penalty,  9  63. 
bribing  members  of,  penalty,  9  85. 


LEGISLATURE— (Continued). 
candidate  for 

or  member  of,  receiving  money  from 
candidate  for  United  States 
senate,    9  53. 
pledge  by,  penalty,   9  56a. 
soliciting  vote  of,  penalty,   9  66a. 
disorderly    conduct    in    presence    of,    pen- 
alty.   9  82. 
disqualified  to  hold  office,  member  is,  for 

what  crime,   9  88. 
disturbing,  w^hlle  in  session,  penalty,  9  82. 
forfeiture  of  office  by  member,  for  what 

crimes,   9  88. 
lobbying 

no    privilege    of    witness    in    case    of, 

9  89. 
punishment  for,  9  89. 
member  forfeits  office  and  Is  disqualified 

for  what  crime,   §  88. 
member  of,  must  not  accept  valuable  con- 
sideration, 9  53%. 
obtaining    money    to     Inflaence     vote    of 


as  to,  generally,  9  89. 
privilege  of  witness,  9  89. 
preventing   the   meeting   or    organization 

of,  penalty,  9  81. 
receiving    bribe    by    member    of,    penalty, 

9  86. 
resolution  altering,   penalty,   99  83,   84. 
vrltneaa  before 

refusal   to  attend,  penalty,   9  87. 
refusal  to   be   sworn   or  to  give   evi- 
dence, contempt,  9  87. 

LETTER.     See  tit.  Threatening  Letter, 
conveying,    to    convict    in    state    prison. 

penalty,   9  171. 
opening   or  publishing,   pei^alty,   9  618. 
sending  deemed  complete  when,   9  660. 
threatening,  sending,  penalty,  99  623,  660. 

LEVEE 

maliciously   destroying  or  injuring,   pen- 
alty,   9  607. 

LEiiVD.    See  tits.  Lewd  and  Lascivious  Con- 
duct;   Lewd    and    Obscene    Books; 
Obscene, 
conduct  with  child,  penalty,  9  288. 
with  child,  a  felony,   9  288. 

LETVD  AND  OBSCENE  BOOKS 

pleading  in  indictment  or  Information  for 

selling,    9  968. 
LIBEL 

author's  liability  for,   99  258,   259. 
cartoons  or  caricature,  publishing,  9  268. 
erimlnal 

evidence,  truth  may  be  given  In,  9  251. 
Jurisdiction  of  court  to  try,  9  254. 
Jury  to  determine  law  and  fact.  9  361. 
liability    of    editors    and    publishers, 

9  268. 
malice   presumed,   9  260. 
newspaper  articles  of  personal   char- 
acter must  be  signed,  pen- 
alty for   not  signing,    §  269. 
offer  to  prevent  publication  to  extort 

money,   9  257. 
privileged  publications.     See  tit.  Priv- 
ileged Publications, 
probable  cause,  rebuts  presumption  of 
malice,   9  251. 


I«IBEI« 

criMlnal — (Con  tinned). 

publication   defined,    i  252. 
of 


as   to  liability  for.   |  252. 
liability  attaches  to  whom,  S  258. 
publishins  true  report  of  public  offi> 
cial  proceedings,  pririleged, 
1254. 
threateniner  to  publish  libel,  f  257. 
definition  of.  i  242. 
editor's   liabiUty,    SI  253.   259. 
indictment  or  information  for.  S  964. 
jur>'    to   determine   law   and    fact,    f  §  251. 

1125. 
letter,   sendiner.   complete   when.    S  «0. 
malice    presumed.    §  250. 

■cwspaper  articles 

penalty  for  failure  to  sign,  {  259. 
to  be  signed  when.   S  259. 
offer   to  prevent  publication   of.    ft  257. 

prlTilesed 

communication   by   interested   person. 
99  254.   256. 

communications.   9  256. 

report    of   public   ofllcial    proceedings 
for.    99  254.    265. 
publication   defined.    9  252. 
publisher's  liability.   99  253.   258. 
Fvalahmeat  of 

as   to.   generally.   9  249. 
special  verdict  can  not  be  found  in.  9  1150. 
threatening  to  publish.  9  257. 
truth  may  be  given  in  evidence,  9  251. 

LIBRARV  BOOK9.     See  tit  Boolcs. 

LICIBNSE 

acting   as   auctioneer   without,    a   misde- 
meanor. 9  436. 

carrying   on    business   without,   a   misde- 
meanor.  9  435. 

delivery     without     receipt     for     payment, 

9  431. 

for   piloting,   penalty  for   failure    to   pro- 
cure.  9  279. 

fish  dealer  to  have.    See  tit.  Fish  Dealer, 
revocation  of.   9  631e. 

forfeiture  of,  by  attorney.  9  162. 

for   holding   mock   auction.   9  535. 

gambling.   9  337. 

having   blank    receipts,   other   than    those 

prescribed    by    law.    a    fel- 
ony, 9  482. 

issuing,   to  carry  on   forbidden   games,   a 

felony,  9  337. 

marriage,    solemnizing,    without,    penalty. 

9  360. 

necessary     to     form     military     company, 

9  784. 

pawnbroking  without,  penalty.   9  338. 

piloting,   unlicensed,   penalty,    9  379. 

receipt   for  payment  of.   9  432. 

for,    unlawfully    having   blanks,    pen- 

alty.    9  432. 
Inserting  more   than   one   name   In.  a 
misdemeanor.    9  431. 

revocation   of,   9  631e. 

to  form  military  company,  revocable  from 

time    to   time,   9  734. 

to    raise    elk,    deer.    etc..    as    a    business. 

9  631d. 


Judgment  for  fine  constitutes  a,  f  120C. 


Impeached,    as    to    who    shall    preside   at 

hearing.    9  752. 
liable  to  impeachment,  9  737. 

L.IFK  co^rvicrr 

assault  by.  with  deadly  weapon,  penalty. 

9  246. 

UGHT.    See  tits.  Beacon;  Signal  Light. 

LIMIT  OF  BAG.    See  tit.  Game  and  Fish, 
as    to.    9  626d. 
as  to  number  of  deer.  |  C2CL 

L.IMIT.4TIO!f  OF  ACT*I01f  FOR  CRIMES 

absence  of  defendant  from  state,  9  802. 
complaint  for  misdemeanor,  of,  9  1426a. 
embexxlement,  for,   9  799. 
exceptions    to    statute,   defendant    out    of 

state,  9  802. 
falsification  of  record,  for,  9  799. 
felonies,  for.   9  799. 
in  general.  9  800. 
indictment    found     when     presented    and 

filed.  9  803. 
misdemeanor,  for,   99  801,  1426a. 
murder,  for.  9  799. 

none  tmr  esabt  ■■lesae»t  •!  pvblie  ns^aeyM 
as  to.  generally.  9  799. 
for    falsification     of     public     records, 

9  799. 
for  murder.  9  799. 
one- year     limitation     in      misdemeanors, 

9  801. 
three-year  limitation   in   felonies.   9  800. 
when  defendant  out  of  state.  9  802. 

LIMITATIOir  OF  SHIPME!fT 

of  certain  game.  9  627b. 

L.IX3IBT,  CAI^IFORinA 

a  predatory  bird.  9  637  H. 

LIQrORS,  OTTOXICATIIfG.     See  tit  Intox- 
icating liiquors. 
sale    near    state    building    and    grounds. 

9172. 
sale  near  university,  9  172a. 

LITERARY    PROPERTY.      See    tit.     Copy- 
right 

LITERATI'RE 

injuring,    etc..    books   in    public    libraries, 

penalty.   9  623. 

LIVERV  STABLES 

defrauding     owner     of.     a     misdemeanor. 

9  537b. 
injuring    animals     or     vehicles     obtained 

from,  a  misdemeanor.  9  637b. 
owner,    manager,    etc.,    using    horse,    etc.. 

without  authority,   penalty. 

9  537c 

LIVE  STOCK.    See  tits.  Animals;  Railroads. 

confining,  in  car  for  over  thirty-six  hours. 

penalty.   9  369b. 

impounding  without  food  or  water,  pen- 
alty, 9  597e. 

poisoning,  penalty,  9  596. 

registration,  fraud  in.  penalty.  9  537a. 

LOBBYI3IG 

obtaining  money  to  influence  vote,  pen- 
alty, 9  89. 


GBNERAL  IND^X. 


LOBSTERS 

close  of  season  for,   S  628. 
penalty   for  unlawfully   taklnff,   §  628. 
possession   of,   duringr  close  season,  pen- 
alty, S  628. 
protection  of,  9  628. 

LOCOMOTIVE-BNGINE3 

mismanagement   of,   penalty,    §§  349,   368. 

omitting    to   ring  bell   of,   when    crossing 

highway,  a  misdemeanor, 
S390. 

tampering  with  air-brake  of,  misde- 
meanor,   SS  587a,    687a[2]. 

trespassing   on,   misdemeanor,    S  587b. 

LODGER 

guilty  of  embezzlement  when,  §  507. 

LODGING-HOUSE.  See  tits.  Inn;  Innkeepers, 
defrauding  keeper  of,   §  637. 
overcrowding    sleeping   apartments,   pen- 
alty, 8  401a. 

LOG.  See  tit.  Timber. 

defacing  bark  on,  penalty,  S  356. 
driving    hard    substances    into,    penalty, 

S  593a. 

LOST  INFORMATION 

filing  copy.  S  810. 

LOST  PROPERTY 

larceny  of,   §  486. 

LOT 

city.  Injury  to,  penalty,  9  602. 
giving  with  ticket,  prohibited,  §  532a. 

LOTTERY 

advertising  lottery-offlces,  a  misdemeanor, 

8  323. 

aiding  lotteries,  a  misdemeanor,  S  322. 

definition  of,   9  319. 

evidence  respecting  tickets  of,  S  1109. 

forfeiture  of,  property  offered  for  dis- 
posal, 9  226. 

Insuring  lottery  tickets,  prohibited,  9  324. 
publishing  offers  to  insure,  a  misde- 
meanor, 9  324. 

letting   building    for    lottery    purposes,    a 

misdemeanor,    9  326. 

offices,  keeping  of,  a  misdemeanor,  9  828. 

proceedings  to  enforce  forfeiture  of  prop- 
erty, 9  326. 

property   offered   for  disposal   in   lottery, 

forfeiture  of,   9  826. 

punishment  for  drawing,  as  to,  generally, 

9  320. 

punishment    for    selling    lottery    tickets, 

9  321. 

LUMBER.     See  tits.  Logs;  Timber. 

LUNATIC.     See  tit.  Insane  Persons. 

cruel  treatment  of,  a  misdemeanor,  {  361. 
liability  of,  for  crime,  9  26. 

LYING  IN  WAIT.     See  tit.  Murder. 

MAGISTRATE.    See  tit.  Justices'  and  Police 
Courts, 
arrest,   may   order,  when,   9  838. 
bail,  may  admit  to,  when,  9  1277. 
definition  of,  99  7,  807. 
delay   in   taking   arrested   person    before, 

9  145. 
deposition    and    warrant    to    be    delivered 

to,   at   hearing,    9  826. 
depositions,  may   take,   9  811. 
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MAGISTRATE— (Continued). 

examination  of  prosecutor  and  witnesses 

upon  complaint,   9  811. 

inability  to  act,  prisoner  to  be  taken  be- 
fore another  magistrate* 
9  824. 

information  for  offense,  triable  in  another 

county,  proceedings,  9  827. 

may  admit  to  bail  on  holding  to  answer 

when,  9  1277. 

meaning  of  word,  99  7,  807. 

neglecting  or  refusing  to  disperse  rioters, 

guilty  of  misdemeanor, 
9  410. 

procedure  where  defendant  brought  be- 
fore, on  presentment,  9  937. 

proceedings  where  defendant  taken  be- 
fore another  Judge,  99  826- 
828. 

rioters,  refusing  to  disperse,  a  misde- 
meanor, 9  409. 

taken  before 

as  to,  generally,  99  821,  822,  827. 
another  than  the  o.ne  who  issued  the 

warrant,    99  824,    826,    827. 
defendant    must    be,    without    delay, 

99  825,  849. 
delay  In  taking,  a  misdemeanor,  9  145. 
nearest,  99  824,  828. 
without     delay,     defendant     arrested 
without  warrant,   9  847. 
to  command  rioters  to  disperse,  9  726. 
to  transmit  warrant,  depositions,  and  un- 
dertaking to  clerk  of  court, 
9  829. 
warrant  indorsed   for  service   in  another 

county,  liability  of»  9  820. 
who  is,  9  809. 
MAIL«    See  tit.  Letters. 
MAIL-CARRIERS.     See  tit.  Letters. 
MAINTENANCE.     See   tit.   Attorney. 

MAKING  FALSE   STATEMENT 

as    to    financial    condition,    misdemeanor, 

9  532a[2]. 
MALE  DEER 
and  deer  meat,  9  626f. 

MALICE.     See  tit  Libel, 
definition  of  word,  99  7,  188. 
express  malice,  9  188. 
implied  malice,   9  188. 
in  homicide,  9  188. 
in  libel,  9  249. 
presumption  of.  In  criminal  libel,  9  260. 

MALICIOUS  INJURY.  See  tit  Malicious 
Mischief. 

driving  nails,  etc,  into  wood  Intended  to 

be  manufactured  into  lum- 
ber, a  felony,  9  593a. 

Interfering    with    electric    wire,    penalty, 

9  593. 

to  bridges,  penalty,  9  588. 

to  guide-boards,  a  misdemeanor,  9  590. 

to  highways,  penalty,  9  688. 

to  milestones,  a  misdemeanor,  9  690. 

to  private  ways,  penalty,  9  688. 

to  railroads  and  railroad  bridges,  penalty, 

9  687. 

to  telegraphic  and  telephonic  lines,  a  mis- 
demeanor,  9  691. 

to  toll-gates,   a   misdemeanor,   9  589. 
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MALICIOUS  INJURY — (Continued), 
to  toll-houses,  a  misdemeanor,   §  689. 
to  water-ditches,  a  misdemeanor,   S  592. 

MALICIOUS  MISCHIEF.     See   tit.   Malicious 
Injury, 
altering    telegrraphic    or    telephonic   mes- 
sages,  §  620. 

killlnsr,   malmlngr,   torturing:,   S  597. 
poisoning,  §  696. 

birdii 

in  cemetery,  killing,  S  598. 

to,   §8  698,  699. 
books,   etc.,  of  public   libraries,   to,   fi  623. 
breaking   «ras-    or    water-pipes,    a   misde- 
meanor,  S  624. 
bridge,  to,  §S  688,   600,  607.- 
buoys,   or  beacons,  to,   {  609. 
bnmliiir 

bridges,  grain,  etc.,   §  600. 

or  injuring  raft,  S  608. 

property  of  another,  8  600. 

structures,  etc.,  not  subject  of  arson, 
S  600. 
canals,  etc.,  to,  88  592.  607. 
crops,  to,  8  604. 
cruelty    to    animals.      See    tit.    Cruelty    to 

Animals  und  Children, 
dam.  to,  8  607. 
damages  to  buoys  and  beacons,  8  609. 

deflnltloii  of 

as  to,  generally,  9  594. 

of  terms,  8  699b. 
depositing    sand,    etc.,    in    Humboldt   bay, 

8  612. 
deatroyinv 

bridges,   dams,  or  levees,    8  607. 
•  notices,  etc.,  before  expiration  of  time 

for  which  set  up,  8  616. 

or  injuring  jails.     See  tit.  Jails. 

written  instrument,  8  617. 
disclosing  contents  of  telegraphic  or  tele- 
phonic message,   8  619. 
drawing    water    from    works    after    they 

have  been  closed,  8  625. 
electric  lines,  to,  8  591. 
exhibiting  false  lights,  8  610. 
explosives.     See  tit.   Explosives. 

malicious  use  of,   8  601. 
fences,   to,   8  602. 
fighting    animals.      See    tit.    Cruelty    to 

Animals  and  Children. 
Are,  false  alarm  of,  turning  in,  8  626a. 
flres,  malicious,  in  general,  8  600. 
freehold,  to,  as  to,  generally,  8  602. 
gas- pi  pes,  to,  8  624. 
gates,  to.  8  602. 
guide-boards,  to,  8  590. 
gulls,  to.  8  599. 
highways,   to.   8  588 
Injuries   to  standing  crops,   8  604. 

injurlnnr 

improvements  of  town,  etc.,  8  622. 
works  of  art  in  towns,  etc.,   8  622. 
written  Instrument,  8  617. 
injury    to    signals,    monuments,    etc., 

erected     by     coast     survey, 
8  615. 
irrigation-works,    to,   8  607. 
jailH,   to.   S  606. 
landmarks,   to,   8  606. 


MALICIOUS  MISCHIEF — (Continued), 
letters,   to,   8  618. 
masking  signal  lights,  6  610. 
milestone,  to,   8  590. 
misdemeanor.  Is,  8  594. 

mooring  vessels  to  buoy  or  beacon,  8  614. 
mutilation    of    books    in    public    libraries 

and  museums.   8  623. 
nAvlKatlon»  olMtmetlav 
as   to,   generally,   8  611. 
by   throwing   overboard    ballast,   etc., 

8  618. 
notices   to,   8  616. 
ohmtmctlng 

gas-   or  water-pipes,   8  624. 
navigable  streams,   8  611. 
navigation  in  harbor,  8  613. 
OFenIng 

sealed  letters,   8  618. 
telegraphic    or     telephonic     message* 
8  619. 
pigeons,  to,  8  598a. 

poisoning     cattle.       See     tit.     Cruelty     to 

Animals  and  Children, 
as  to,  generally,  8  596. 
penalty  for,   8  596. 
private  way,  to,  8  588. 
proclamation.  Injuring,   8  617. 
provisions   of  code   not   restrictive   when, 

8  596. 
publishing   sealed   letters,    8  618. 
rafts,   to,   8  608. 
railroads,  to.  8  587. 
removlns.  defAclnv,  or  altering 
landmarks,   8  605. 
signal-lights,    9  610. 
restrictions,     on      provisions      respecting, 

8  595. 
saw-log,  driving  hard  substances  into,  Is, 

when,   8  59Sa. 
search    of    building    in-  cases    respecting 

abuse   of  animals,   8  599a. 
setting  vessel  adrift.   8  608a. 
signal  lights,  to,   8  610. 
•Ivnals 

false,   8  610. 

in  coast  survey,  to,  8  615. 
signboards,   to.   8  602. 
stream,  obstructing,  8  611. 
telearrapliic  or   telephonic  meaiMifire,   to 
as   to,   generally,   88  619,   620.   621. 
altering,  8  620. 
disclosing  contents  of.   8  619. 
throwing    overboard    ballast    in     harbor, 

8  613. 
timber,   driving   hard   substances   into,   Is, 

when,    8  593a. 
timber,    to,    8  602. 
toll-gates,   to,   8  589. 
toll-house,  to,  8  589. 
trees  or  plants,  injuring,  8  622. 
trespass  upon  property,  8  602. 
United     States     coast     survey,     removing 

signal-posts.   §  615. 
unlawful     Interference      with      flre-alarm 

apparatus,   8  625. 
unnecessary  torture  of  animals.     See   tit. 

Cruelty     to     Animals     and 
Children, 
using   explosives   in   destroying  or   injur- 
ing buildings.    8  601. 
vessel,  setting  adrift,  §  608a. 
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MAIilCIOtS    MISCHIEF — (Continued), 
water  company  property,  to,  S  592. 
water,    drawinK.    after    works    have    been 

closed,   §  625. 
water-pipes,   to,   §  624. 
water-works,   to,   S  607. 
wilful  detention  of  library  books,  §  628H. 
works  of  art,  injuring:,   S  622. 
written  instrument,  to,  S  617. 

MALPRACTICE.     See   tit.  Physician, 
by  intoxicated  physician,  penalty,  §  346. 

MALT    LIQUORS 

adulteringr.   penalty,   8  382. 

sale   of  adulterated,   penalty,   §  883. 

MANIFEST 

making:    false    or    fraudulent,    of    cargro, 

penalty.   S  541. 

MANSLAUGHTER.     See   tit.   Homicide, 
deceased   must   die   within   a   year  and   a 

day.   §  194. 
definition  of.  S  192. 
evidence.     See  tit.  Threats. 
kind*  of 

involuntary,   §  192. 
voluntary,   S  192. 
punishment  for,   9  193. 

MANUFACTURED   GOODS 
false  label* 

a  misdemeanor,  §  349a. 
penalty  for  afDxiner.   S  349a. 
fraud  in  stamping  and  labeling,  penalty, 

§  349a. 

MANUFACTURES.     See   tit.  Logs. 

MAP 

and   diag-rams.   use   in   evidence.     See   tit. 

Evidence, 
stealing    or    mutilating,    penalty,    §S  113, 

114. 

MARIPOSA  COUNTY 

act  to  protect  stock-raising  in,  continued 

in  force,  B  23. 

MARKET  FISHMAN.     See  tit.  Fish  Dealer, 
revocation  of  license  of,  S  631e. 

MARKET   PRICE 

fraud  to  affect,  penalty,   S  395. 

MARKET  VALUE 

fraud  to  affect,  a  misdemeanor,  S  395. 

■ 

MARKING     BALLOTS.       See     tit     Election 
Laws, 
a  misdemeanor,  when,  S  49. 

MARKS   AND  BRANDS 

acts  concerning,  in  Siskiyou  county,  con- 
tinued  in    force.    §  23. 
altering   brands,   penalty.   S  857. 
chanKlnK  or  defaclngr,  on  domentlc  anlmala 
a  felony,  when,   §  357. 
a  misdemeanor,  when,  §  357H- 
defacing 

upon     logs,     lumber,     etc.,     a     misde- 
meanor,   §  356.' 
upon     wrecked     property,     a     misde- 
meanor,  9  354%. 
signature  or  Inscription  includes,  9  7. 
signing  by,  §  7. 

MARRIAGE 

advertising  to  procure  annulment  of,  pen- 
alty, 9  169. 


MARRIAGE — Continued). 

contracting     or     solemnizing     forbidden, 

penalty,   9  359. 
failure  to  record  marriage  and  marriage- 
certificate,   penalty,    9  360. 
false 

personation,  under,   9  528. 

record  of  marriage  returned,  penalty, 

9  360. 
return    of   marriage,    a   misdemeanor, 
9  360. 
incestuous      or      forbidden,      solemnizing, 

penalty,   9  369. 
intermarriage,    a    bar    to    prosecution    for 

seduction  when,    9  269. 
license,     solemnizing,     without,     penalty, 

9  860. 
performing    ceremony    before    license    is 

presented,  penalty,  9  360. 
return  of 

failure  to  make,  penalty.   9  360. 
false,  penalty,  9  360. 
seduction     under     promise     of,     penalty, 

9  268. 
■olemnlalnv 

Incestuous,   penalty,    9  360. 
without  license,   penalty,    9  360. 
taking  woman  with  intent  to  compel  her 

to  marry,  penalty,   5  265. 
wilfully     marrying     spouse     of     another, 

penalty,  9  284. 

MARRIED    PERSON.      See    tit.    False    Pre- 
tenses and  Cheats, 
conveying   lands   under   false    representa- 
tions, penalty,  9  534. 

MARRIED   WOMAN 

criminally  liable  when.  9  26. 
not  liable  for  crime  when,  9  26. 
undertaking    as    witness    at    preliminary 

examination,    9  380. 
MARRYING 

under  false  pretense,   felony,   9  528. 

MARSHAL 

peace-officer.   Is,    9  817. 

warrant  of  arrest  directed  to,  9  318. 

MARTINS 

predatory  animals,   9  637 H. 

MASCULINE 

Includes  feminine  and  neuter,  9  7. 

MASK 

wearing,  a  misdemeanor,  9  186. 

MASTER   AND   SERVANT.     See   tits.    Elec- 
tions; Hours  of  Labor:  Railroads, 
child,  sending  to   Immoral  place,   penalty, 

9  273f. 
coercion    of    employee    not    to   Join    trade 

union,  a  misdemeanor,  9  679. 
discrimination    against    member     of    na- 
tional guard,  penalty,  9  421. 
embezzlement,    when    servant    guilty    of, 

9  508. 
employees.     See  tit.  Employees, 
homicide   in   defending,   9  197. 
receiving  w^rt  of  t^agrea  of  laborer 
by  Judicial  officer,  9  74a. 
on   public   works,   a  felony,   9  653d. 
or  subordinate  officer,   9  74a. 
•caffolding  and  appllanreM 

obstructing     Inspection      of,     penalty, 
9  402c. 
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MASTER  AND  SERVANT 

veaffoldinv  aad  appliances — (Continued), 
removal    of    notice    of    unsafe    condi- 
tion, penalty,   S  402c. 
unsafe  erection  of,  penalty,  S  402c. 
sending  child  under  elgrhteen  to  Immoral 

place,  penalty,   §  273. 

MASTER  OF  VESSEL 

violation   of  quarantine  law  by,  penalty, 

S376. 
MAYHEM 

assault   with   intent   to   commit,    Instruc- 
tions as   to,   §  220. 

definition  of,  §  203. 

murder  in  committing,  §  189. 

punishment  for,   5  204. 

what  constitutes,  S  203. 

MAYOR 

consent  to  employ -child  as  musician,  S  272. 
duty  of,  to  preserve  peace,  §  720. 

MEADOW-LARK 

penalty  for  killing,  S  637a. 

MEASURES.     See   tits.   False   Weights   and 
Measures, 
definition  of,  S  552. 
false,  penalty  for  using,  (ft  663,  654. 

MEAT 

deer,  §  626f. 

MEDICINE 

adultering,  penalty,  §  382. 

selling  adulterated,  penalty,   §  383. 

wilfully  poisoning,  a  felony,  S  347. 

MEETING 

corporate,   S5  569,  670. 
disturbing  public,  penalty,   99  58,  403. 
police  to  preserve  peace  at,  9  720. 
preventing  public,  penalty,  9  58. 
religious,   disturbing,   penalty,   9  802. 

MEMORIAL  DAY 

sparring  exhibition  on,  prohibited,  9  413^. 

MENAGE.     See  tits.  Duress;  Threats, 
as  effecting  liability,  99  26,  31. 
crimes    committed    under,   as    to   liability 

for,   9  26. 

MERCHANDISE.  See  tit.  Fraudulent  Issue 
of  Documents  of  Title  to  Mer- 
chandise. 

MESHES    OF    FISH-NETS.      See    tit.    Oame 
and   Fish. 
size     prescribed,     penalty     for    violation, 

9  636. 
MESSAGES 
false.     See  tit.  Forgery, 
not   to  be  delivered  at  certain  places  by 

children,    9  273f. 

METER 

gas  or  electric,  Interfering  with,  penalty, 

99  498,    499a. 

MICE 

predatory  animals,   9  637%. 

MIGRATORY    NON-GAME    BIRDS 

shipping   of,  penalty,   9  637d. 

MILEAGE 

of  Jurors,  9  1143. 

sale   of   for  passage    on   common   carrier 

to  person  not  entitled,  a 
misdemeanor,  9  483. 


MILESTONE 

malleloiui  Injury  to 

as  to  punishment  for,  9  590. 
informer   to   receive   half   of   the   fine 
collected  for,   9  590a. 

MILITARY    COMPANY 

license  to  form,  must  be  issued  for,  9  734. 
revocable  from  time  to  time,  9  734. 

MILITARY   PROPERTY 

unlawful   conversion   of,   a   misdemeanor, 

9  442. 

MILITARY   STORES 

having  or  selling,  99  442,  443. 

MILITIA 

arms  and  equipments  of,  having  or  sell- 
ing,  penalty,   99  442,   443. 

disobedience  or  insubordination  of,  a  mis- 
demeanor, 9  662. 

failure  to  attend  parade  or  drill,  penalty, 

9  653. 

offenses,  how  prosecuted,  9  682. 

parading  with  arms,   right  restricted   to. 

as  to,  generally,  9  734. 
exceptions,  9  734. 

punishment  of  offenses  of,  9  682. 

unlawful  companies,  9  784. 

unlawfully  retaining  possession  of  arms, 

equipments,  etc.,  penalty, 
9  442. 

MILK 

fraud  in  sale  of,  penalty,  9  381a. 

MILL-RACE 

screen  over,  prohibited,  penalty  for  viola- 
tion,  9  629. 
MINE 

larceny  from,  penalty,   9  487. 

MINIMUM    PUNISHMENT 

for  felony,  other  not  provided,  six  months 

In  state  prison  (Stats.  1919, 
p.  7),   918a. 

MINISTERIAL   OFFICER 

code  applicable  to,  9  77. 
crimes  by  and  against,  9  77. 

MINKS 

predatory  animals,  9  637  %• 

MINOR.    See  tit.  Infant. 

allowing,  to  play  at  game   of  chance  In 

saloon,  a  misdemeanor, 
9^36. 

not  to  be  admitted  to  houses  of  prostitu- 
tion,  9  309. 

not  to  visit  saloons,  9  273 [a]. 

MINUTES 

of  Justices*  and  police  courts,   how  kept, 

9  1428. 

MISCARRIAGE.     See  tit.  Abortion. 

advertising  to  procure,  a  felony,  9  317. 
MISCHIEF.     See  tit.  Malicious  Mischief. 

MISCONDUCT     AS     GROUND     FOR     NEW 
TRIAL 

of  court.     See  tit.  New  Trial. 

of  district  attorney.     See  tit  New  TrlaL 

of  Jury.     See  tit.  New  Trial. 

of  officer.     See  tit.  New  Trial. 

of  sheriff.     See  tit.  New  Trial. 

MISDEMEANOR 

abusing     horse     hired     at     livery-stable, 

9  637b. 
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MISDEMEANOR—  (Continued) . 
acts  injuriner  works  of  art,  S  662. 
adulterated  food,  sale  of,  la  a,  8  383. 

adulteration 

of  candy,  S  402a. 
of  food,  §§  380,  882. 

adTertlaeBaent 

injurlngr,   S  616. 

notice    or    proclamation,    destroying, 

S616. 
placinfiT,  on  property  without  consent, 

S  602. 
pcMtias 

on  state  property,  S  602. 
without  license  of  owner,  §  602. 


false  statement  by,  to  principal,  §  536. 
foreigrn  insurance,  of,  soliciting:,  with- 
out   company's    compliance 
with  law,  §  439. 
aidlnfiT  a,   is  a  misdemeanor,   S  659. 
animals,    abusing:    or    failure    to    provide 

for,  S  697. 

alDicted  with  vlandera 

failure  to  kill,  s  402b. 

or  farcy»  or  iBfcctfomi  discasea 

brlngring:   into   state.    §  402. 
sale  of,  S  402. 
carrying:,  in  cruel  manner,  S  697a. 
certificate   of  regrlstratlon,   obtainingr, 

by  fraud,  S  537a. 
dead,    putting:    in    stream,    hig:hway, 

etc.,  S  374. 
diseased,   failure   to  keep   from   other 

animals,    S  402d. 
docking:  tail  of  horse,   9  599d. 
flg:hting:,  causing:,  permitting:,  or  wit- 
nessing:,  S  697c. 
giving:  false  pedig:ree,  §  537a. 
having:  e:landers  or  farcy,   failure   to 

kill.    S  402. 
impounding:,  failure  to  feed,   S  597e. 
killing,   maimingr.   or   torturing.    S  597. 
left  within  Inclosure,  neg:lecting:, 

S  697e. 
Icttlns 

certain   male   animals    to    run   at 

large,   S  697g. 
stallion  or  Jack  to  mare  or  Jenny 
in    city,    §  597. 
malicious  injury,  killing  or  maiming, 

9  597. 

obtaining  false  registration  of,  9  587a. 

torturing,  maiming,   or  killing,   9  597. 

unfit,  failure  to  kill  on  notice.  9  699e. 

appointment  to  ofllce,  buying,   9  73. 

appraiser     accepting     fee     not     allowed, 

9  653%. 
apprentice 

aiding,    to    run    away,    or    harboring, 

9  646. 
requiring,    to   work   more   than   eight 
hours  a  day,  9  661. 
apprenticeship,  unlawful,  a  misdemeanor, 

9  272. 
arraignment,    defendant    may    appear    by 

counsel,  ff  977. 
arrest 

when,    only,    can    be   made    at    night, 

9  840. 
without  lawful  authority,  9  146. 


MISDEMEANOR — (Continued). 
aaaaalt 

as  to,  generally,  9  241. 
by  public  officer,  9  149. 
possession  of  deadly  weapon  with  in- 
tent to,   9  467. 
assessor,  obstructing,  9  428. 

attorney 

advertising  or  holding  one's  self  out 

as,    9  161a. 
buying  suits  or  demands,  9  161. 
defending    prosecution    instituted    by 
himself    or   partner,    99  162, 
163. 
misconduct  of,   9  160. 
auctioneer,   acting   unlawfully   as,    9  436. 
auctions,  mock,  9  535. 
automobile,    temporarily    taking,    without 

consent,   9  499b. 
badge  of  secret  society,  wearing,  9  538b. 

baUaat 

obstructing  navigation  by  overthrow- 
ing,   9  613. 

throwing   overboard,    9  613. 
ballot,  printing  or  circulating  false,   9  62. 
barratry,  common,  9  158. 
battery,  9  242. 

beacon 

mooring  vessel  to,  9  614. 
removal  of,  9  609. 
betting  on  elections,  9  60. 
bicycle,  temporarily  taking,  without  con- 
sent, 9  499b. 
Mil 

of  lading  or  Invoice,  destroying.  9  355. 

posting,    on    public    property,    or    on 

property    of   another,    9  602. 

birds,    killing    or    injuring,    in    cemetery, 

9  698. 
birds'   nests   or  eggs,   injuring,   in   ceme- 
tery,  9  598. 
blackmailing,  9  267. 

board   of  kealth 

failure    to    obey    regulations    of,    to 
prevent     pollution     of     Ice, 
9  377c. 
failure  to  obey  rules  of,  9  377a. 
boarding-houses      or      inns,      defrauding, 

9  537. 
brake  or  fender,  failure  of  carrier  to  use, 

9  369a. 
brand,  alteration  of,  9  857%. 

bridge 

injuring  or  destroying,   9  607. 
maintaining,  without  authority,  9  886. 
bridges,  dams,  etc.,  injuries  to,   9  607. 

bvoy 

mooring  vessel  to,  9  614. 
removal  of,   9  609. 
burglarious     Instrument,     possession     of, 

9  466. 
burial,  neglect  of,  9  298. 
butter,    process    or    renovated,     sale    of, 

without  label,   9  388a. 
camp-meeting,  sale  of  liquor  at.  9  304. 

canal 

injury   to,    99  692.   607. 
taking    water    from    or    obstructing, 
9  592. 
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candidate 

offering'  to  procure  office  for  elector, 

§  56. 
solicitingr  vote  of,  §  66a. 

candy 

adulterated,  keepingr  or  selling:,  9  402a. 
adulteration  of,   S  402a. 
carcass,  attempting  to  destroy,  by  fire,  in 

city,  etc.,   S  374. 
caricature,  publishing,  S  258. 
carrier 

pledge  or  sale  of  property  by,  §  681. 
refusing  to  receive  passenger,   {  366. 
violation  of  law  governing  transpor- 
tation  of  fish.   S  632a. 
carrying    game,    guilty    of    misdemeanor 

when,   S  627a. 
cartoon,  publishing,   §  268. 
cemetery 

injuring    shrubbery,    fences,    etc.,    in, 

9  296. 
monument     or     tomb     In,     defacing, 
9  296. 
certificate,    false,   issuing,    by   public   offi- 
cer.  99  167,  649. 
champerty,  9  161. 
cUld 

cruelty  to,   9  273a. 

disposing  of,  for  mendicancy.  9  272. 

endangering  life,   limb,   or   health  of, 

9  373a. 
exhibiting,    employing,     apprenticing, 

etc..   9  273. 
omitting  to  provide  for,  9  270. 
permitting    use    of,    for    mendicancy, 

9  272. 
sending,     to     house     of     prostitution, 

9  273f. 
sending,    to   immoral   place,   9  273f. 
under  eighteen,   sending   to   house   of 
prostitution,    or    other    Im- 
moral  place,    9  272. 
Chlneae 

employment  of,  by  corporation,  9  179. 
importation   of,    9  174. 
shrimp   nets.     See   tit.   Fish  Nets. 
coal-tar,    etc.,    discharging,    into    waters, 

9  374H. 
complaint    for,    triable    In    Justice's,    etc., 

court,  9  1426a. 
compounding  crime,   9  153. 
compromlae 

by    permission    of   court,    proceedings 

for,   9  1378. 
of,  power  of  injured   person  to  make, 
99  1377,    1379. 
conspiracy,   9  182. 
convict 

foreign,   importing,    9  173. 
unauthorized      communication      with, 
9  171. 
convict-made  goods,  sale  of,  9  679a. 
corporation 

employment   of   Chinese   by,    9  179. 
refusing   inspection    of   books,    9  565. 
unauthorized     use    of    prospectus    or 
circular  of.   9  559. 
county    treasurer    receiving    private    de- 
posits,   9  180. 
cranes.    Injuring    or    destroying    eggs    or 

nests  of,  9  599. 
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is  a,  9  16. 

punishable  by  Imprisonment  In  state 

prison    or    county    Jail    and 

fine,  9  17. 
crops,  injuries  to,  9  604. 

dairy  prodneta 

false  tests  in,  9  881a. 
dam,  injuring  or  destroying,   9  607. 
dead  body,  arrest  or  attachment  of.  9  295. 
deadly   weapon,   exhibiting,    In   rude,   etc., 

manner.  9  417. 
debtor   fraudulently   concealing   property, 

99  164,   166. 
decency,  offenses  against,  9  660 H. 
declalon 

of    arbitrator,    referee,    etc.,    attempt 

to  influence,  9  96. 
offer  to  give,  9  96. 
definition  of  word,  9  17. 

deformity 

exhibiting,    9  400. 

giving  appearance  of.  9  400. 
delay    In    taking    arrested    person    before 

magistrate,   9  145. 
detainer,  unlawful,  9  418. 
directors   of   corporations,    what   acts    of. 

are,  9  660. 
disguise  or  mask,  wearing.  9  186. 
dismissal  not  a  bar  in,  9  1387. 

disorderly 

conduct,  9  416. 
house,  keeping,  9  316. 
dlatnrblnv 

public  meetings,   99  68,   403. 
religious  meeting,  9  302. 
divorce,  advertising  to  procure,  9  159a. 
dockage,     toll,     or    wharfage,     collecting. 

illegally.   9  642. 
druggist,  negligence,  fraud,  or  wrongs  of. 

9  380. 
drunkard,   selling   liquors   to,   9  397. 

dnel 

fighting,     or     sending,     or     acceptlng- 
challenge,   9  227. 

officer    not    exerting   himself    to    pre- 
vent,  9  230. 

posting   or   publishing   for   not   fight* 
ing,  9  229. 
eight-hour  law,   violation   of,   9  653c. 
ejectment,   retaking  possession   of,   resid- 
ing on  land  after,  9  419. 
election-days,     selling     or    g^ivlng     away 

liquor  on,  9  63b. 
election  Intra 

aiding    or    abetting    offenses    against, 
9  52. 

attempt  to  vote  more  than  once,  9  45. 

ballot,     tampering     with,     by     officer, 
9  48. 

communicating     unlawful      offer      to 
voter,   9  56. 

false  registration.   9  42. 

fraudulent  acts  of  officers,  9  41. 

fraudulent  attempt  to  vote,  9  46. 

furnishing  money,  property,  or  enter- 
tainment  for   election,    9  54. 

printing  or  circulating  illegal  ticket, 
9  62. 

refusal  to  act  by  officers.  9  41. 


OBNERAL  INDEX. 


ISSl 


3JISDEMEANOR 
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refusal    to    be    sworn    by    or    answer 

board  of  Judgres,   S  43. 
refusal  to  obey  sumnions  of  board  of 

resrlstration,    S  44. 
violation  of,   by  person,   §  61. 
«lectloii  ottLeer 

acting  as,  by  one  who  can  not  read  or 

write,  S  49a. 
refusing  to  act  as,   S  49a. 
elections,    circulating:    or    printing:    circu- 
lars injurious  to  candidate, 
6  62a. 
«lectxie 

line  and  apparatus,   injury  to,   §  593. 
meter,  interfering  with,  §  499a. 
electrical  lines  or  apparatus,  Interference 

with,  §  593. 
electricity,  stealing,   S  499a. 
employee 

paying,  in  saloon,  S  680. 
refusing  to  give  name  to  tax-collec- 
tor, S  434. 
employees   of  railroad,   violation   of  duty 

by,   §  393. 
engineer  crossing  highway  without  ring- 
ing bell  or  sounding  whis- 
tle,   S  390. 
escape 

carrying  things  into  prison  to  aid  in, 

6  110. 
from  other  than  state  prison,  attempt 
to,  S  107. 
evidence,  concealing  or  destroying,  S  135. 
expioalven 

failure    to    keep    record    of    sales    of, 

$  376a. 
keeping  or  carrying,  in  city,  §  375. 
using,  in  Ashing,  9  685. 
extortion 

as   to,  generally,   §9  520,   521. 
attempts  by  verbal  threats,  9  522. 
by  offlcer,  99  70,  94. 
fnlae 

imprisonment,   9  237. 

personation,   99  529,  630,   649. 

pretenses,   9  532. 

proofs  upon  insurance  policy,  9  649. 

■tntementa 

as  to  quality  of  goods,  9  654a. 
to  principal,  9  536. 
weights  and  measures,  using,  9  553. 
fast  driving,   9  388. 

females   procuring   or   permitting  exhibi- 
tion of,  public  places,  9  306. 
fences,  maliciously  injuring,  9  602. 
ferry 

maintaining,  without  authority,  9  386. 
violating  condition  of  undertaking  to 
keep,   9  387. 
lines,  failure  of  officer  to  turn  over,  9  427. 


alarm    apparatus,    interference    with, 

9  625a. 
false  alarm  of,  turning  In,   9  625a. 
negligently    setting,    to    property    not 

one's  own,   9  384. 
obstructing    attempts    to    extinguish, 

§  385. 
fish,   transportation,   rules  governing,  and 

penalty  for  violating,  9  632a. 
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fishway,  failure  to  keep  in  repair,  9  637. 
food,    adulterated    or    tainted,    selling    or 

keeping,    9  383. 
foreign    insurance    company    doing    busi- 
ness  with,    complying'  with 
law,  9  439. 
frand 

affecting  market  price,   9  395. 
by  debtor  to  defraud  creditor,  9  532. 
in  affairs  of  special  partnership,  9  358. 
in  keeping  accounts  of  corporation  or 
Joint-stock   company,    9  563. 
In  subscriptions  to  stock,  9  557. 

frandnlent 

conveyance,   99  154,  531. 
conveyance  by  debtor,  99  154,  155. 
gambling,  permitting,  in  houses  owned  or 

rented,  9  331. 
vame 

carrying,  by  carrier,  when  is,   9  627b. 
violating,  regulation  against  transpor- 
tation of.  See  "game  laws," 
this  title, 
game   law,   violation   of,    99  626-628d,    682, 

632H,  632a,  637. 
gaming,  ofRcer  neglecting  duty  In  regard 

to,    9  335. 
witness  not  attending  trial,  9  333. 
gaming-house,  enticing  one  to  visit,  9  318. 
gas,   stealing,   9  498. 
gas-meter,  interfering  with,   9  498. 
gas-pipes,  injuring,   9  624. 
gates,  maliciously  leaving  open,  9  602. 

mi^and  Jnror 

acting  after  challenge  allowed,   9  164. 
disclosing  what  took  place,  9  169. 
guide-board,  injury  to,  9  590. 
gulls,     shooting,     trapping,     or     injuring, 

9  699. 
kabeaa  eorpaa 

concealing  persons  entitled  to  benefit 

X  of,  9  364. 
recommitment    of    party    discharged, 

9  363. 
refusal  to  issue  or  obey,  9  362. 
hazing   is   a,    9  367b. 

kealth  law 

neglecting  duty  under,  9  378. 
violation   of,    9  376. 
wilful   violation   of,   9  877. 
highways,   putting   carcasses   or   offal   in, 

9  374. 
homing-pigeon,  shooting,  maiming,  or  de- 
taining, 9  598. 
Humboldt  bay,  making  deposits  in,  9  612. 
hunting  on  Inclosed  property  without  per- 
mission, 9  602. 
immigration  laws,  violation  of,  9  174. 
improvements,  injuring,  9  622. 
indecent  exposure,  9  311. 

Indiana 

selling  arms  or  ammunition  to,  9  898. 
selling  firearms  to,  9  398. 
selling  liquors  to,  9  397. 
indictment,  disclosing  finding  of,  9  168. 

Infant 

admitting  to  or  keeping  in  houses  of 

prostitution,   9  309. 
permitting,  to  gamble  in  saloon,  9  336. 
sending,  to  questionable  resort,  9  1389. 
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under  eigrhteen,   g^lvlngr   or  selllngr  li- 
quor to,   §  397b. 
under   elgrhteen,    permittlnff,    to    visit 
saloon,  I  397b. 

infected  person,  exposingr*  §  394. 

injuring  works  of  art,  §  622. 

innkeeper,     refusinsr     to     receive     guest, 

9  365. 

insane  persons,  cruelty  to,  §  361. 

Insolvent  bank 

employee  of,  overdrawing,  fi  561. 
officer  of,  overdrawing,  fi  661. 
interments,  unlawful,  S  297. 

Intoxlcattngr  llqnors 
•ale  of 

In  capitol  building.  §  172. 
in  vicinity  of  soldiers'  home,  S  172. 
on  election-day,  S  63b. 
within  certain   distance  of  public 
institutions,   S  172. 

selllnK  to 

Indians,  §  897. 
minors,  fi  397b. 
intoxication  of  certain  railroad  employees, 

S391. 
issuing  or  circulating  paper  xnoney,  first 

offense,    fi  648. 
Japanese,  importation  of,  S  174. 
joint  defendants.  Joint  or  separate  trials, 

9  1098. 
Joint-stock  company,  unauthorized  use  of 

prospectus    or   circular, 

9  659. 
Judge,    receiving    emolument    or    reward, 

9  94. 
Judgment,   Justice    or    constable    purchas- 
ing,  9  97. 
Junk,   receiving,    in   pledge    from   minors, 

9  601. 
Jurors,  number  of,  to  try,  9  1042. 
Jury,  number  of  on  trial  for,  9  1042. 
Justice's      court.      Jurisdiction      of,      over, 

9  1425. 
killing  animal  while  hunting  on  inclosed 

land  of  another,   9  384c. 
labels,  false,  on  goods,  9  849a. 
labor  union,  coercing  person  not   to  Join, 

9  679. 
landmarks,  defacing,  removing,  etc.,  9  605. 
larceny,  petty,  9  490. 

lefflalature 

disturbing,   while   in   session,   9  82. 
refusal    of   witness   to   attend    before, 
9  87. 
letter,  opening  or  publishing,   9  818. 

libel 

as  to,  generally,  9  249. 

extortion  by  offer  to  prevent  publica- 
tion, 9  267. 

threatening  to  publish,   9  267. 
library 

destroying  books,  maps,  etc.,  of,  9  623. 

detaining  books,  etc.,  of  9  623 H. 
llcenae 

carrying  on   business  without,   99  337, 
379,  436. 

collecting,    without    receipt,    9  431. 

inserting  more  than  one  name  in  re- 
ceipt,  9  431. 
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limitation  of  time  to  file  indictment,  9  801. 
llverywatable 

abusing  horse   hired  at,   9  637|l>. 
injuring   animal    or   vehicle    obtained 

at,    9  637b. 
keeper 

breach  of  agreement  with,  9  637b. 
defrauding,   9  537b. 
lodging-house  keeper,  violation  of  cubic- 
air  law,  9  401a. 
lottery 

advertising,    or    opening    offices    for, 

9  323. 
aiding   in,    9  322. 
drawing,  9  820. 
insuring  tickets,  9  824. 
letting    building    or    vessel    for    pur- 
poses of,   9  826. 
maintaining,  9  823. 
tickets,  selling,  9  321. 
maintenance,    9  161. 

mallelona 

injury  to  bridge,   highways  or  ways, 

9  588. 
mischief,   9  594. 
marks  upon  logs,  lumber,  or  wood,  defac- 
ing, 9S66. 


false     return     or     record    of    return, 

9  360. 
Incestuous   or  forbidden,  solemnizing, 
9  869. 
marrying   spouse    of   another,    9  284. 
milestone,  injury  to,  9  690. 

military 

company,     forming,    without    license, 

9  734. 
property,     unlawful     conversion     of. 
9  442. 
nUlltla 

disobedience     or     insubordination     of 

member,  9  662. 
failure     to    attend    parade    or    drill, 
9  662. 
minors,    requiring,    to    work    more    than 

eight  hours  a  day,  9  651. 
misconduct  of  Jurors,   referees,   etc.,   9  96. 
monuments,   injuring,    9  622. 
morals,   offenses  against,   9  660 H. 
motorcycle,    temporarily    taking,    without 

consent,   9  499b. 

name  of  another 

use  of,  for  lewd  purposes,  9  650^4. 
using,    so    as    to    injure    reputation, 

9  660H. 
national    guard,     discrimination     against 

member  of,  9  421. 
navigable   streams,    obstructing,    9  611. 
navigation,   obstruction   to,   9  613. 
newspaper,     misrepresenting     circulation, 

9  538a. 
night,  arrest  may  not  be  made  at,  when, 

9  840. 

notice 

placing,  on  property  without  consent, 

9  602. 
prohibiting    shooting,    tearing    down. 

9  602. 
nuisance,     committing     or     maintaining. 

9  372. 
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nulvnnce,  public 

xnaintalnlngr  or  permitting,  after  no- 
tice,   §  378a. 
separate   offense    for   each   day   it   is 
permitted    to   remain    after 
notice,   §  373a. 

obscene  books,  papers,  pictures,  etc.,  §  311. 

offense,  when  a  felony  a«id  wl^»a  a  mis- 
demeanor, S  1*1 . 

office,  exercising:  functions  of,  wrongfully, 

5  75. 


becoming  interested  in  contract,  §  71. 
not  taking:  oath  or  ^ivingr  bond,  §  65. 
obstructing,     in     collecting     revenue, 

9  428. 
receivins:  fee  in  extradition  proceed- 

ingrs,   S144. 
refusinff  to  receive  or  arrest  person 

chargred  with  crime,  fi  142. 
retaking  groods  from  custody  of,  §  102. 


for  appointment  of  deputy,  S  74. 
for  deputation  of  authority,  S  74. 
wilful    omissions,    where    no    punish- 
ment provided,  9  176. 
one    aiding:    in,    gruilty    of    misdemeanor, 

9  659. 

opcm,  vnpiibllalied  or  nneopTTighted 

performing,  without  consent,  9  367a. 
sale  of,  without  consent,  9  867a. 
opium 

resort,  visiting,  9  807. 
sale  of,  9  S07. 
orphan,  representing  child  to  be,  to  man- 
ager    of     orphan     asylum, 
9  271a. 
oysters,  trespassing  upon  property  where 

planted,   9  <(02. 
pwreat 

abandonment  of  child,  by,  9  271. 
failing  to  provide  for  child,  9  270. 

patvnbroker 

charging  unlawful  interest,  9  340. 
failure   to   keep   register,   9  389. 
refusing  inspection  of  register  of  ar- 
ticles, 9  348. 
refusing  to  pay  over  proceeds  or  dis- 
close   particulars    of    sale, 
9  842. 
sale  without  notice,  or  before  time  of 
redemption   expired,   9  341. 
peace,  disturbing,   9  415. 
periodical      misrepresenting      circulation, 

9  638a. 
person,  injuries  to,  9  650^. 
physician,    intoxicated,    guilty    of,    when, 

9  346. 
plants,  injuring,  9  622. 
poisonous    substances,   sale   of,    in   viola- 
tion of  statute,  9  S47a. 

prenenee  of  defendant 

at  trial,  necessity  of,   9  1043. 

not  necessary  at  Judgment,  9  1198. 

when  verdict  rendered,  not  necessary, 

9  1148. 
prisoner 

communicating  with,  9  171. 

letter,     writing,     or     reading-matter. 

taking  to  or  from,  9  171. 
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prize  light,  spectators  at,  guilty  of,  9  413. 
procedure,     where     Jury     discharged     for 

want   of  jurisdiction, 

99  1114,  1116. 
property,  injuries  to,  9  650H< 

prostitution 

enticing  one  to  enter  house  of,  §  318. 

keeping  or  living  in  house  of,  9  315. 

letting  or  keeping  house  for,  9  316. 
public  administrator,  neglect  or  violation 

of  duty  by,  9  143. 
public  lands 

obstructing  passage  through  or  over, 
9  420. 

preventing     entry     and     settlement, 
9  420. 
pnnlaliment 

in  general,  9  It* 

limits  on,  9  13. 

when  no  penalty  prescribed,  9  177. 

when  not  otherwise  provided,   9  19. 
Quarantine   laws,   violation   of,    9  376. 
quarantine   officer,   failure   to  obey  regu- 
lations  of,   9  377a. 
racing  on  highway,  9  296. 
raft,   burning   or   injuring,    9  608. 

railroad 

crossing,  or  private  passway,  leaving 

open  gates  of,  9  369d. 
employee,     becoming    intoxicated, 

99  869f,   391. 
employees,  violation  of  duty  by,  9  393. 
officer  of,  contracting  debts  in  excess 

of  means,  9  566. 
overcharges  by  officers,  of,  9  525. 
neglecting    to    unload    live-stock    for 
rest,  water  and  food,  9  369b. 
placing    passenger-car     in     front     of 

freight-car,   9  392. 
property  or  bridges,  injury  to.  9  587. 
riding  or  driving  vehicle  along  track 
or     over     right     of     way, 
9  369g. 
ticket 

counterfeiting,  9  481. 
restoring  canceled,  9  482. 
track,  leading,  driving,  or  permitting 
animals    to    remain    along, 
9  369e. 
receiving  stolen  goods,  9  496. 
records,     destroying,     stealing,     altering. 

mutilating,   etc.,.  9  113. 
re-entry  after  removal  by  process,  9  419. 
referee,  etc.,  attempt  to  Influence,  9  96. 
reformatory,    evil-minded    person    or    va- 
grant,   etc.,    communicating 
with  inmate,  9  171c. 
refusal  of  persons,  assembled  to  disturb 

peace,  to  disperse,  9  416. 
refusing,  by  officer,   to  receive   or  arres£ 

nerson  charged  with  crime, 
9  142. 
religious  meeting,  disturbance  of,  9  302. 
rescue  of  prisoner,  9  101. 
resisting  officers,  99  69,  148. 

revenue 

obstructing  collection  of,  a  misde- 
meanor,  9  428. 

officer  connected  with,  refusing  in- 
spection of  books,  9  440. 
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MISDBMBANOIt^— (Continued). 
riot 

as  to,  grenerally.  I  405. 
officer    or    magistrate    negrlectingr    or 
refusing:  to  disperse  assem- 
bly.  §  410. 
remaining  at,  after  order  to  disperse, 
§409. 
road,    malntainingr    without    authority, 

§  386. 
rout,  participation  In,  |  408. 
sale  of  adulterated  or  debased  quicksilver, 

I  867. 
«ale  of  llqnom 

at  camp-meetlngr,  (  804. 
on  election -days,  |  68b. 
prohibited  in  vicinity  of  what  institu- 
tions, §  172. 
to  drunkards,    §  397. 
to  Indians,  |  897. 
to  minors,  |  897b. 
sales,  putting:  in  extraneous  substance  to 

increase  welgrht,  §  381. 
San    Francisco    harbor,    violating    police 

regulations    of,    §  643. 
savings    bank,     officer    or    employee     of, 

overdrawing     his     account, 
(561. 
acalToldlBs  mad  applUiBeco 

obstructing  Inspection  of,    {  402c. 
removal  of  notice  of  unsafety,  9  402c. 
unsafe,  erection  of,  S  402c. 
seamen,   enticing,   to   desert,   |  644. 
search-warrant,     maliciously      procuring, 

8170. 
secret   society,    wearing   badge   of,    with- 
out right,  (  538b. 
■edactlon 

for  purpose  of  prostitution,   §  266. 
under  promise   of  marriage,   |  268. 
seizing  property  without  authority,  §  146. 
shade-trees,  injuring,   fi  622. 
spitting  on  sidewalks,  etc.,  is  a.  §  872a. 
state  arms,  equipments,  etc..  having  pos- 
session   of,    9  448. 
state  printer,  fraud  or  collusion  by,  ||  99, 

100. 
stenographer  paying  part  of  fees  to  Judge, 

§94. 
tax,    collecting,    without    giving    receipt. 

§481. 
tax-receipt.  Inserting  more  than  one  name 

in.   S  481. 
taxes,  false  statement  respecting,  §  430. 
leaeker 

abuse  of,  §  663b. 

abusing,  in  presence  of  pupil,   §  653b. 
telegnrapk 

line,  malicious  injury  to,  §  591. 


altering.    §  620. 

clandestinely     learning    contents, 

§640. 
conspiracy  concerning,  §  474. 
disclosing  contents,  §  619. 
employee    using    Information    of, 

S  689. 
forging,    S  474. 
opening.  §  621. 
refusal,  neglect, 

of  delivery. 

intoxication 


MISDBMEABroiU-CContlnued). 

telegram  obtaining,  by  false  personation. 

§  619. 
telephoae 

companies.  Injury  to  or  obstruction  of 

lines  of,  §  691. 
message,    delay,    refusal,    or    sending 
out    of   order,    §  638. 
tobacco,  sale  of,  to  Infants  under  sixteen, 

§808. 
toll-bridge,   fast   riding   or   driving    over. 

§888. 
toll-gate 

injury  to,  §  689. 

passing,   without  paying,   §  389. 
toll-house,    injury    to,    §  689. 


operator, 


or  postponement 
§638. 
of,   §  391. 


counterfeiting  or  forging.   §  350. 
destroying  or  defacing.  §364%. 
refilling   casks,   etc..   bearing.    §  354. 
selling  casks,  etc.,  containing.  §  354^. 
selling   goods    that   have    counterfeit, 
§  861. 
transporting  game   out   of  state   without 

permit,  §  627a. 
trespass,  malicious,  §  602. 
United  States  coast  survey,  injuring  posts. 

signals,  etc.,  of.   §  616. 
University    of   California,    sale    of    liquor 

within  one  mile  of.  §  170. 
vehicle,  temporarily  taking,  without  con- 
sent,  §  499b. 
vessels,   setting  adrift,   §  608a. 
voters,    intimidation    of.    §  58. 
voting.   Illegal,   aiding  or  abetting,   §  47. 
ward,  requiring,  to  work  more  than  eight 

hours  a  day,  §  651. 
warrant  of  arrest,  maliciously  procuring. 

§  170. 
water 

befouling,    §  374^. 
drawing,  after  works  closed.  §  625. 
pollution,  §§  874,  685. 
stealing,  §  499. 

taking,    from,    or    obstructing    canal, 
ditch,   etc.,   §  692. 
water-pipes.  Injuring,  §  624. 
waterworks,    Injuries    to,    §  607. 
weight 

false,   in   selling.    §  555. 
stamping    false,    on    cask,     package, 
etc.,    §  564. 
witness 

deceiving,   §  138. 
preventing  appearance  of,  §  136. 
wrecked  property 

defacing  marks  upon,  §  855. 
detaining,  after  salvage  paid.  §  544. 
unlawful  taking  or  possession.  §  545. 

MISFORTUNB 

crime  committed   through,  as  to  liability 

for,   §  26. 

misleading  Instructions.  See  tit.  Instruc- 
tions. 

MISMANAGBMBNT 

of  steamboats,   a  felony.   §  848. 
of    steam-boilers,    a    felony.    §  349. 

MISPRISION  OF  TRBASON.     See  tit.  Trea- 
son. 
as   to.   generally,   §  38. 
penalty  for.  §  38. 
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MISRBPRESBNTATION.     See   tit.    Frauds. 

in   advertisement  concernlngr  real   estate, 

S  664b. 

in  regard  to  labor  employed  upon  an  ar- 
ticle produced,  |§  349a, 
S49c. 

in  securing  signatures   to  petitions.     See 

tit.  Petition, 
initiative,  etc.,  penalty,   9  64b. 

regarding  employment  of  union  labor,  a 

misdemeanor,    S§  849a,   349c. 

sale  or  offer  for  sale  of  coal  under  false 

name,  a  misdemeanor,  |  666. 

MISTAKB.     See  tit  Errors  and  Mistakes, 
as  affecting  liability  for  crime,   §  26. 
crime  committed  through,  as  to  liability, 

§  26. 
immaterial,  in  proceedings,  S  1404. 
unless  prejudicial,   §  1404. 

MOB.     See  tit.  Riot. 

MOCK  AUCTION.     See  tit  Fraud, 
as  to.  generally,  9  636. 
penalty  for  holding,  9  686. 

MODBIi 

injury  to,  penalty,  9  622. 

MOKELVMNB  RIVBR 

seining   in,   prohibited,    9  636b. 

MOLES 

predatory  animals,  9  637H[g]* 

MONEY 

attorney     wilfully    accepting,     guilty    of 

misdemeanor  when,  9  160. 
collected  by  warden,  etc.,  from  prisoners. 

See   tit.  State  Prisons, 
conspiracy  to  obtain,   by  false  pretenses, 

9  182. 
issuing     or     circulating    paper,     penalty, 

9  648. 
obtained  by  false  pretenses,  penalty,  9  632. 
obtaining,  to  influence  legislator,  penalty, 

9  89. 
paid  for  trial  of  escaped  convict,  9  HI* 
paper,     circulating,     unauthorized     issue, 

penalty,   9  638. 
issuing,  unauthorized,  a  misdemeanor, 

9  648. 
personal  property  includes,  9  7. 
unlawful    use    of,    at    elections,    penalty, 

9  64. 

MONTEREY  COUNTY 

act  to  protect  stock-raising  in,  continued 

in   force,   9  23. 
MONTH 

definition  of  word,  9  7. 

MONUMENT.     See  tit.  Cemetery, 
erected    to    memory    of    deceased    person, 

defacing,     a     misdemeanor, 
9  296. 
of  coast  survey,   maliciously   injuring,    a 

misdemeanor,  9  616. 

MORAL  DEPRAVITY.     See  tit.  Insanity. 
MORAL  INSANITY.     See  tit.  Insanity. 

MORALS 

offense      against      decency      or,     penalty, 

9  660H- 
MORPHINE.    See  tit.  Narcotic. 


MORTGAGE 

by  Infant  on  Junk,  etc..  9  601. 
chattel.     See  tit.  Chattel  Mortgage. 

removing    or    disposing    of    property 
'   without     consent,     larceny, 
9  688. 
fraud  in  transferring  mortgaged  person- 
alty,  penalty.    9  638. 
fraudulent,     given     by     married     person, 

9  634. 
removing  mortgaged   improvements  from 

property,    penalty.    9  602^. 
MOTION 

arrest  of  Judgment  without.   9  1186. 
for  new  jtrial,  when  made,  9  1182. 
in  arrest  of  Judgment.     See  tit.  Arrest  of 

Judgment, 
as  to,  generally,  9  1186. 
deflnitlon  of,   9  1186. 
in  Justice's   court,   9  1460. 
upon  what  may  be  founded,  9  1185. 
to    set   aside   indictment    or    information, 

99  996,   996,  997. 

MOTORCYCLE 

temporarily    taking,    without    consent    of 

owner,  penalty,  9  499b. 

MUNICIPAL  CORPORATION.     See  tit  Mu- 
nicipality, 
effect  of  code  on  acts  incorporating,  9  23. 
Injury  to  lots,  streets,  etc.,  penalty,  9  602. 

MUNICIPALITY.      See    tit.    Municipal    Cor- 
poration. 

MURDER.     See  tit  Homicide, 
definition  of  word,   99187.  189. 
degrees  of,  9  189. 

no  limitation  to  prosecution  for,  9  799. 
of  civil  and  criminal  actions.  9  9. 
proceedlBgs 

where  defendant  under  death  sentence 
becomes   insane.    99  1221, 
1223. 
where  female  under  sentence  of  death 
is  pregnant,   9  1225. 
punishment  for,  9  190. 
VBezeeiited  Jadsment  of  deatk 
carrying   into    effect,    9  1227. 
order  carrying  into  effect  not  appeal- 
able,  9  1227. 
MUSEUM 

injuring  public,   penalty,    9  623. 

xMUSICAL    COMPOSITION 

unauthorized  use  of,  penalty.  9  367a. 

MUSTELIDi«  FAMILY 

predatory  animals,   9  637 H- 

MUTILATION 

of  public  records  by  oflflcers  having  them 

in  custody,  99  113,  114. 
NAME 

arraignment,  proceedings  on,  where  de- 
fendant not  Indicted  in 
true,   §  989. 

fictitious   indictment   by.    9963. 

unauthorized    use    of,    in    prospectus     of 

corporation,    penalfy,    S  559. 

use  of  name  of  anotker 

for  lewd   purposes.    9  660^. 
80  as  to  injure  reputation  of  another, 
9  650H. 

NAMES  OF  STATE  PRISONS.     See  tit  State 

Prisons. 
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NAPA 
•ale  of  llqaor  wltkla  one  mile  of 

insane    asylum     at.     a    misdemeanor, 

9  172. 
soldiers     home     at,    a    misdemeanor, 
(172. 

NAPA  RIVER 

act  to  prevent  destruction  of  flsh  in,  con- 
tinued in  force,  §  23. 

NARCOTIC 

administering:,   unlawfully,   penalty,   §  222. 
bringring:,  into,  or  within  grrounds  of,  pris- 
on,  etc.,   penalty,    §  180[a]. 
opium  sale  of,  penalty,  9  307. 

NATIONAL  GUARD.     See  tit.  Militia. 

discrimination  agrainst  members  of,  a  mis- 
demeanor,  9  421. 

failure   to  attend  parade,   penalty,   9  652. 
to   discharge   duty,   penalty,    9  662. 
to  obey  order,  penalty,  9  652. 

Insubordination    of   officers   and  members 

of,  9  663. 

member  failing:  to  attend  parade,  penalty, 

9  652. 

officer  failing:   to   attend   parade,  penalty, 

9  652. 

only    persons    who   shall    drill    or    parade 

with  arms,  exception.  9  734. 

unlawful  conversion  of  military  property, 

9  442. 

NAVIGABLE   STREAMS.     See  tit.   Waters, 
dumping:     g:arbag:e,     etc.,     into,     penalty, 

9  374a. 
maliciously    obstructing:,   a   misdemeanor, 

9  611. 

NAVIGATION 

obstructing:,  a  misdemeanor,  9  613. 

NECESSARIES 

parent    neg:lectlng-    to    provide,     penalty, 

9  270. 

NECESSITY.  See  tits.  Justifiable  Homicide: 
Self-Defense. 

NEGLECT 

deHnition   of   word,   9  7. 

of    children.      See    tit.    Abandonment    and 

Neglect  of  Children, 
of    wife.     See    tit.    Abandonment    of   and 

Non-Support  of  Wife. 

NEGLIGENCE 

definition  of  word,  9  7. 

meaning     of     words,     "neglect,"     "negli- 
gence,"     "negligent"     and 
"negligently,"   9  7. 
of  locomotive-engineer  at  railroad  cross- 
ing. 9  890. 
of  owner  of  mischievous  animal  running 

at  large,   9  399. 
of  person 

in  ckarge 

of  railroad  train,  9  369. 
of   steam-boiler,    §  368. 
labeling   drugs,    etc.,    9  380. 
steam-boilers,   in  management  of,   99  348, 

368. 

NEGOTIABLE  INSTRUMENT 

forgery   of,    9  470. 

issuing  paper  money,  punishment,  former 

conviction  charged,  9  648. 


NEGOTIABLE  INSTRUMENT~(ContInued). 
mnklns  and  ntterlns 

penalty  for.  9  496. 

to  circulate  as  money,  penalty,  9  648. 
possessing    or    receiving    forged,    penalty, 

9  475. 

NESTS.     See  tits.  Birds;  Game  and   Fish. 

destroying 

of     certain     birds,     a     misdemeanor, 

9  626b. 
of  gtills  or  cranes,  penalty,  9  699. 

NET.     See   tits.  Game   and   Fish;   Nets  and 
Seines. 

NETS  AND  SEINES 

as   to,  generally,   99  631,   636,   636a. 
penalty  for  use  of,   9  636. 
use  of,  prohibited  by  flsh  laws,  99  631,  634, 

636,    636a. 

NEUTER  GENDER 

masculine  includes,  9  7. 

NEIV  TRIAL.     See  tit  Appeal, 
all  evidence  to  be  produced  anew,  9  1180. 
appeal  from  order  respecting 

as  to,  generally,  9  1238. 

ordering  on,  9  1260. 
application  for,  when  to  be  made,  9  1182. 
bills   of   exception   on.     See   tits.    Bills   of 

Exception;    Exceptions, 
definition  of,   9  1179. 
effect  of  granting,  9  1180. 
entry  of  application  for,  9  1182. 
exception  may  be  taken  to  ruling  on  mo- 
tion for,  9  1172. 
former  verdict,  9  1179. 
granted  In  wkat  cases 

as  to,  generally,  9  1181. 

on  appeal,  where  to  be  held,  9  1261. 
grounds   for.   enumerated,   9  1181. 
In  Justices'  or  police  court* 

as  to,  generally,  9  1451. 

grounds  of.  9  1451. 
in  what  cases  may  be  granted,  9  1181. 
in  what  court  to  be  held,  9  1469. 
Jvstice*s  covrt,  in 

grounds   for,   9  1451. 

motion  for,  9  1452. 
new  evidence,   on   ground  of,   9  1181. 
on  ground  of  newly  discovered  evidence, 

granted  when,  9  1181. 
special  verdict  defective  when,   9  1156. 
time  for  application,  9  1182. 
where  to  be  had,   9  1260. 

NEWLY  DISCOVERED  EVIDENCE 

ground  for  new  trial.    See  tit.  New  Trial. 

NETTSPAPER 

articles  to  be  signed  when,  9  259. 

caricature  or  cartoon.  See  tits.  Carica- 
ture; Libel. 

circulation,    misrepresenting,    penalty, 

9  538a. 

misrepresentation  of  circulation  of,  a  mis- 
demeanor, 9  538a. 

penalty,    where    articles    in,    not    signed, 

9  259. 

NEWSPAPER  ARTICLE 

to  be  signed,  9  259. 

NEWSPAPER    REPORT.      See    tlL     News- 
paper Article. 
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•'NIGHT-TIMB'* 

deflnition   of,   §S  450,   468. 

disturbing:   the   peace   In,   a   misdemeanor, 

'    I  416. 
hunting:  in,  prohibited,   §  626. 
meaningr  of.  In  burgrlary.     See  tit.  Words 

and  Phrases. 

NITROGLYCBRIIfB.     See  tit.  Explosive. 

NOLLE  PROSBCIUI 
abolished.    I  1886. 

NON-GAMB  BIRDS 

penalty  for  transportlnsr,  t  687d. 

NON-RBSIDBNT 

aidinff  in  crime  committed  in   this  state, 

jurisdiction,   §  778b. 

NON-SUPPORT 

of   children.     See   tit    Abandonment  and 

Negrlect  of  Children. 

of  wife.  See  tit.  Abandonment  and  Non- 
Support  of  Wife. 

penalty   for,    1 270a. 

security  for  future  support,  §  270b. 

NOT  GUILTY 

plea  of,  16  1017-1024. 

NOTARY 

certifying:   to  acknowledg:ment   of  person 

who  did  not  appear,  a  mis- 
demeanor.   §  167. 

NOTE.     See  tit.  Neg:otlable  Instrument, 
passing:     or     receiving:     forg:ed     penalty, 

6  476. 

NOTICE 

application    for    conditional    examination 

of  witness,  of,  §  1339. 

ball 

of  application   for.   to   district  attor- 
ney, §1274. 

service  of  notice  of  application  to  re- 
duce,  §  1289. 

malicious  Injury  to,   penalty,   S  616. 

maliciously  tearing  down  or  destroying:,  a 

misdemeanor,   when.    §  616. 

nuisance,   public,   to   abate,   §  373a. 

of  appeal.     See  tit.  Appeal, 
by  publication,   S  1241. 
how  served,   §  1240. 

of  application   for   bail,   6  1274. 

pardon,  of  application  for,  §  1421. 

placing:,   on  property,  without  consent,   a 

misdemeanor.  §  602. 

POBtlDK 

on  state  property,  §  602. 
without  license  from  owner,  fi  602. 
tearing:  down,  prohibiting:  shooting:,  pen- 
alty,   9  602. 

NUDE  PICTURES.    See  tit.  Obscene  Books, 
Pictures,  etc. 

NUISANCE 

attempt  to  destroy  carcass  by  Are,  a  mis- 
demeanor when,   §  374. 

earcasM 

attempting:  to  destroy,  by  fire,  a  mis- 
demeanor,  when,    S  874. 
putting:,  in  street,  stream,  etc.,  a  mis- 
demeanor when.  S  374. 

committing  public,  where  no  penalty  pre- 
scribed, a  misdemeanor, 
(372. 


NUISANCE — (Continued). 

district    attorney    to     prosecute     persons 

permitting:   or   maintaining, 
§873a. 

highway,  placing  carcass  or  oflfal  In,  S  374. 

hospital  for  contagious  diseases,  keeping 

is,  when,  §  373. 

maintaining  a  public,  penalty,  §  372. 

■ilsdemeanor 

separate    offense    for    each    day    per- 
mitted to  remain  after  no- 
tice, §  873a. 
to    maintain,    or    permitting    public, 
after   notice.    9  373a. 

nets,  seines,  etc..  §  636. 

offal,  putting,  in  street,  river,  etc.,  a  mis- 
demeanor,  9  374. 

pest-houses,  maintaining,  is,  when,   9  373. 

public,  definition  of,  9  370. 

separate   offense    for    each,    permitted    to 

remain   after   notice   given, 
9  878a. 

unequal  damage  for,   §  371. 

water,  pollution  of.   by  drainage,   9  374. 

NUMBER 

as  to  singular  and  plural  words  in  codes. 

9  7. 
NURSE 

substituting  one  child  for  another,  a  fel- 
ony. 9  157. 
OATH 

de  facto  officer  taking,  effect  of,  9  66. 

definition    of,    9  119. 

false  affidavit  as  to  what  affiant  will  tes- 
tify to.  9118a. 

grand  Jurors,  of,   9  904. 

grand  Jury,  foreman  of,  may  administer, 

to  witnesses,  9  918. 

Impeachment,  in,  of  senator,  9  745. 

Includes    affirmation   or   declaration,    99  7. 

119. 

Jurors,  of.  In  Justice's  court,  9  1487. 

Jury,  of  officer  having  custody  of,  9  1128. 

Justice's  court,   of  officer  having  custody 

of   Jury   in,    9 1440. 

notary   certifying   to,   of  person  who   did 

not  appear.  9  167. 

of  officer 

as  to,  generally,  9  180. 
acting  in  public  capacity  without  hav- 
ing taken,  9  66. 
perjury,  9  121. 

officer  acting  without  having  taken.  9  68. 

testifying  includes,  9  7. 

what  is,  9  119. 

OBSCENE 

advertisement  or  notice.  9  811. 
books,  etc.     See  tit.  Obscene  Books,  Pic- 
tures,  Writings,    etc. 
as  to,  generally.  9  811. 
character   to   be   determined   summa- 
rily, 9  813. 
destruction  of,  9  814. 
indictment  or  information  for  selling, 

etc.,   9  968. 
magistrate  to  deliver  copy  to  district 

attorney,   9  818. 
seizure  of.  99  811,  812. 
language,  9  415. 
pictures,   9  311. 
songs,   9  811. 
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OBSCEIVE  BOOKS,  PICTURES,  WRITINGS, 
ETC.    See  tit.  Obscene, 
character  of  articles  to  be  summarily  de- 
termined*  (  318. 
destruction  of,   §  314. 
Indictment    or     Information    for    selUnff. 

etc..  S  968. 
seizure  and  destruction  of,  §  312. 

OBTAI!VING     MONEY,     ETC.,     BY     FALSE 
PRETBlfSES.      See   tit.    False   Pre- 
tenses and  Cheats, 
is  a  fraud.     See  tit.  Fraud. 

OCEAN 

dumplngr     erarbaffe.     etc.,     Into,     penalty, 

§  874a. 
OFFENSE 
committed    out    of   state,    proceedlngrs    in 

case  of,   §§  1116,  1116. 
for  which  no  penalty  prescribed,  9  177. 
when   misdemeanor,   $  177. 

OFFICE.     See  tit  Officer. 

exercisin^T    functions    of,     wron^rfully,    a 

misdemeanor,  $  75. 
tighting    duel    disqualifles    from    holdings, 

§  228. 

OFFICER.    See  tit.  Office, 
accounts,  falsification   of,   by  administra- 
tive,  code    section    applica- 
ble  to,   I  424. 
accusation  against,  summary  proceeding's, 

§772. 
private   person,   by,   time   of   hearingr. 

§  772. 
to  be  filed,   §  772. 
administrative,    code    sections    applicable 

to,  8  77. 
aldingr.   is  justifiable,   S  698. 
appropriation  of  money  by,  penalty,  §  424. 
arrest    by,    without    lawful    authority,    a 

misdemeanor,    §  146. 
delay   In   taking  arrested   person   be- 
fore    magristrate,     penalty, 
§  145. 
asking:  or  receiving:  reward,  etc.,  penalty, 

§70. 
assault   by,   §  149. 
bills,  presenting  fraudulent,  §  72. 
bond 

acting  without  having  given,  I  65. 
effect  of  de  facto   officer  not  giving, 
§66. 
book* 

as  to  mutilating  or  taking  away,  §  76. 
refusal    to    surrender,    to    successor, 

§76. 
stealing,    penalty,    9  118. 
bribery 

of  executive,  9  67. 
of  Judicial,  99  92,  98. 
of  members  of  nominating  body,  pen- 
alty, 9  57. 
bribes,    executive,    asking    or    receiving, 

9  68. 
buying  appointment,  penalty,  9  73. 
candidate,   circulating   or   printing   circu- 
lars,   injurious    to,    penalty, 
9  62a. 
changing    coin    to    currency,    currency    to 

coin.  9  424. 
claims,   presenting   fraudulent,    9  72. 


OFFICER — (Continued). 

communicating  unlawful  offer  to  vote  in 

behalf  of  candidate,  a  mis- 
demeanor,   9  66. 

contracts,  illegally  Interested  in,  penalty, 

9  71. 
de  facto,  effect  of  not  taking  oath  or  giv> 

ing  bond,  9  66. 
deposits  in  bank  by,  unlawful.  9  424. 
deputation,  taking  reward  for,  9  74. 
deputy    retaining    part    of    salary    under. 

penalty,  9  74a. 
destruction  of  public   records  by,   having 

them  in  custody,  9  113.    . 
disclosure   of   fact   of    indictment   having 

been  found,  a  misdemeanor, 

9168. 

dlMnuOlfleattoB  of 

because  of  interest  In  contract  9  71. 

for    bringing    contraband    goods    into 
prison,  9  180[a]. 

for  dueling,  9  228. 

for  embezzlement,  9  514. 

for  forgery,   when,   9  88. 

for  taking  what  rewards,  9  74. 

from  holding  office,  by  conviction  for 
bribery,    9  98. 

legislator,  of,  when,   9  88. 

to  hold  office  by  crime,  9  98. 
documents,   forging,   stealing,   mutilating, 

etc.,  9  113. 
dueling  disqualifles,   9  228. 
duty  to  prevent  duels,  9  280. 
election.     See   tit.   Elections, 
embezzlement  by,  9  424. 
emolument   or   gain,    receiving,   a   misde- 
meanor, 9  70. 
escape,  suffering  convicts   to,   9  106. 
exercising  functions  wrongfully,  9  76. 
extortion 

as  to,   generally.    99  70.   94,   520. 

by  Judicial  officer,  9  94. 
false  certificate  by,  9  167. 
false  personation  of.     See  tit.  False  Per- 
sonation, 
falsifying  Jury  list,  9  117. 
fees   or   salary   of  deputy,   retaining   part 

of.   9  74a. 
fine    or    forfeiture,    failure    to    pay    over, 

9  427. 
forfeits  office 

for    bribery,    9  98. 

for  crime.   9  98. 

for  receiving  bribe,   9  68. 

for  taking  what  rewards.   9  74. 

on  conviction  of  bribery,  9  98. 
fraudulently      fitting    out    or    destroying 

vessel,  penalty,  9  639. 
gmad  Jury 

to   inquire  into   books,   etc.,   of,    9  928. 

to  inquire  into  conduct  of.   9  923. 
holding  over  wrongfully,  9  76. 
impeachment  of.     See   tit.   Impeachment 

as  to,  generally,  9  10. 

effect  of  code  on  proceedings,  9  10. 
indictment  of,  in  what  court  found.  9  890. 
inhumanity  to  prisoners.  9  147. 
intervene,   may.   in   what   case,   9  697. 
intruding    Into    office    when    not    clotted. 

§76. 
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OFFICEIt—  (Con  tinued) . 
Judicial,  receiyinff  part  of  reporter's  fees, 

penalty,  S  70. 
loaning    or   makingr   profit   out   of   public 

money,   5  ^24. 
majority  may  act,   5  7. 
ministerial,    code    sections    applicable    to, 

§77. 
■MBcy 

making  profit  out   of  public,   S  424. 
or  property,  withiiolding  from  succes- 
sor, {76. 
refusal     to     pay     over,     on     demand, 

9§  424,  426. 
refusal  to  transfer,  9  424. 

omtU 

acting  without  having  taken,   9  66- 
effect  of  de  facto  ofllcer  not  taking, 

9  66. 
of  perjury,  9  121. 

obatmctlnc 

in  collecting  revenue.   9  428. 

in  serving  warrant.     See  tits.  Arrest; 
Search-Warrant;     Warrant. 
of  bask 

abstracting  or  misappropriating 
money  of  bank,  punishment, 
9  661a. 

concealing  accounts  or  loans,  a  misde- 
meanor,  9  661d. 

concurrence  in  loan  to  director,  a 
misdemeanor,  §  561d. 

deposit  with  bank  for  loan,  a  misde- 
meanor, 9  661d. 

false  or  fraudulent  entry  by,  in  books 
of  bank,  a  felony,   9  663a. 

frauds  of,  punishment  of,  9  661b. 

guaranty  by,  beyond  legal  amount,  a 
misdemeanor,    9  661c. 

receiving  deposit  by.   when   bank   In- 
solvent,     a      misdemeanor, 
9  662. 
of    corporation    publishing    false    reports, 

etc.,  guilty  of  felony.  9  664. 
of  state  prisons.     See  tit.  State  Prisons. 

omifwIoB  of  duty 

as  to,  where  no  special  provision  for 

punishment    thereof,    9  176. 
punishment  for,   9  €€2. 
peace 

definition  of,  9  7. 
who  are.  9  817. 
persons  aiding,  are  Justified,  9  <^98. 
power  of.  to  overcome  resistance,  9  72e. 
presenting  fraudulent  bill  or  claim  to,  a 

felony,    9  72. 
proceedings    for    removal    of.      See    "re- 
moval," this  title, 
district  attorney,  9  771. 

public  moaeys 

definition   of.   9  426. 

what  includes,  9  426. 
recelvlna:  portloa  of  wases 

of  deputy,   99  74.  74a. 
of  laborer  on  public  works,   9  663d. 
records  or  docaments 

destroying  or  taking  away,   9  76. 
forging,     stealing,     mutilating,     etc., 

9  lis. 
withholding,  after  right  to  ofllce  ter- 
minates, 9  76. 


OFFICER— (Contlnuel). 
refvaal 

to  arrest  parties  charged  with  crime, 

9143. 
to  receive  parties  charged  with  crime, 
9  142. 
refusal'  or  omission  of,  to  transfer  money, 

9  424. 
removal 

aecasatloB 

defendant   must   appear   and   an- 
swer,   9  761. 
form   of,   9  769. 
may  be  presented  by  grand  Jury, 

9  768. 
private  peraoa  may  file 
as   to,   generally,   9  772. 
citation  to  ofllcer.   9  772. 
Judgment  on  conviction,  9  772. 
answer    of    defendant    to    accusation, 

9  765. 
appeal.     See  "appeal  from  Judgment," 
this  title, 
defendant  suspended  pending, 

9  770. 
how   taken,    9  770. 
Judgment,   of,   effect   of,   as   stay, 

9  770. 
ofllce  to  be  filled  pending,  9  770. 
right  of,  from  Judgment,   9  770. 
appeal  from  JndgmcBt 

certificate    of   probable   cause, 

9  770. 
effect  of,  as  stay,  9  770. 
filling   office   where   no   certificate 

filed,  9  770. 
of  priority   of  hearing,    9  770. 
office  to  be  filled  pending,  9  770. 
proceedings  where  bill  of  excep- 
tions not  settled  In  time  for 
certificate     of    probable 
cause.  9  770. 
right  of,   9  770. 
by  Impeachment,   99  739-76S. 
defendant  may  object  to  or  deny  ac- 
cusation,  9  762. 
denial  of  accusation  to  be  entered  in 

minutes.    9  764. 
effect  of  code  on  proceedings.  9  77. 
for  neglect  of  duty,  9  661. 
forat  of  obJectfOB  to  accvaatloB 
of  accusation,   9  769. 
of  objection   to   accusation,    9  763. 
laforatatloB  or  ladlctment 

as  to,  generally,  99  889,  890. 
indictment.  In   what  court  found. 

9  890. 
Information      against.      In      what 
court  found.   9  890. 
Jadgment  of 

on  conviction,  9  769. 
to  be  entered,  and  cause  for,  as- 
signed, 9  769. 
Jury  trial  on,   9  767. 
maaaer  of  denial 

as  to,  generally,  9  764. 
of  district  attorney,  9  771. 
of   public   officer,    9  772. 
otber  than   by  impeaehmeBt 
accusation,  form  of,  9  769. 
accusation    to    be    presented     bjr 
grand  Jury,   9  768. 
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OFFICESE 

•tker    tkma    by    ImpeachflieBt — (Con- 
tinued). 

accusation    to    be    transmitted    to 

district  attorney,   9  760. 
appeal  from  jud^rment,  effect  of, 

8  770. 
copy  to  be  served  on  defendant, 

S760. 
defendant  may  object  to  or  deny 

accusation,  §  762. 
defendant  suspended  pending:  ap- 
peal,    until     Judgment  *  re- 
versed,  §  770. 
defendant's     objection,     form     of, 

§768. 
denial,  manner  of,  i  764. 
denial   of   accusation    by   defend- 
ant.  §  762. 
form  of  accusation,  §  759. 
Judsrment    upon    conviction,    and 

its  form,   §  770. 
misconduct  in  office,  I  661. 
objection      overruled,      defendant 

must    answer,    S  765. 
office   filled   upon   appeal,    S  770. 
of  district  attorney,  proceeding's  for. 

§771. 
otherwise      than      by      impeachment, 

§§  75^-770. 
proeeedlBffs 

may  be  commenced  by  accusation 

or  information,  §  889. 
on  denial  of  matters  charged,  §  766. 
on  refusal  to  answer  accusation, 

§766. 
under  provision   of  code,   §  77. 
upon  plea  of  guilty,   §  766. 
upon  refusal  to  answer,   §  770. 
where  defendant  falls  to  appear, 
§761. 
service  of  accusation,  §  760. 
time  to  appear  and  answer,  §  760. 
transmitting    accusation     to    district 

attorney,    §  760. 
trial 

how  conducted,  §  770. 
to  be  by  Jury,  §  767. 
witnesae* 

attendance   of,   §  768. 
state    and    defendant    entitled    to 
process   for,   §  768. 
VcmoTal  p>rocc«dlBKa 

otherwise     than     by     impeachment, 

§§  758-770. 
plea  of  guilty,  on,  §  766. 
proceedings  when  defendant  does  not 

appear,   §  761. 
process  for  witnesses,  parties  entitled 

to,    §  768. 
refusal  to  answer  or  deny  accusation, 

§766. 
reversal,   §  770. 
right  of  appeal,  §  770. 
service  of  accusation,  §  760. 
state  and  defendant  entitled  to  proc- 
ess  for   witnesses.   §  768. 
transmitting    accusation     to    district 

attorney,   §  760. 
trial  by  jury,   §  767. 
witnesses,  attendance  of,   §  768. 


OFFICBR~(Contlnued). 

reporter,  receiving  part  of  salary  by  Ju- 
dicial, penalty.  3  94. 
rescuing  prisoner  from,  §  101. 

realstlniT 

as  to.  generally,  §  148. 
executive.   §  69. 

retaking  goods  from  custody  of.  §  101. 
reward  for  deputation,  §  74. 
riot,   neglecting   or  refusing    to   disperse, 

guilty    of    misdemeanor, 
§  409. 
•alary 

of  stenographer   or   reporter,    receiv- 
ing part  of.  by  Judicial  offi- 
cer.   §  94. 
retaining  part  of  subordinate's,  pen- 
alty, §  74a. 
scrip,  dealing  in,  §  71. 
seal 

how  made.   §  7. 
meaning  of,  §  7. 
seizing  property  without  authority,  a  mis- 
demeanor. §  146. 
stenographer,  receiving  part  of  salary  of, 

by    Judicial,    penalty.    §  94. 
subordinate,   receiving  part  of  salary  of» 

penalty,  §  74a. 
successor    refusing    to    surrender    books» 

etc..   to.   §  76. 
suffering  convict  to  escape,  penalty,  §  109. 
•naunary  proceeding* 

for  removal  of,   §  772. 
in.   §772. 
superintendent    of    state    printing    inter- 
ested in   contract.    §  99. 
suspension  In  case  of  Impeachment.  §  751. 
taking  reward  for  appointment,   S  74. 
taxes,   obstructing  collection   of.   9  428. 
to  certify  to  court,  names  of  resisters  in 

riot.   9  724. 
to  command  rioters  to  disperse.  §  726. 
to    take    receipts    for    money,    etc..    taken 

from    persons    arrested    for 
public  offense,   §  1412. 
voucher,  presenting  fraudulent.  §  72. 
wilful  omission  of  duty  where  no  punish- 
ment     provided       therefor, 
§  176. 

OliESOMARG.^RINB 

sale  of,  penalty,  §  883a. 

OMITTING  TO  PROVIDB 

for  child,   penalty,   §  270. 

OPKN  SBASON.    See  tit.  Game  and  Fish, 
retaining  flsh  and  game  after,   9626a[2]. 

OPERA.    See  tit  Copyright 

OPINION 

chemists,  of  cause  of  death,  §  1512. 

OPIUM.     See  tit  Narcotics. 
•ale  of 

as  to.   generally,   9  307. 

prohibited,  penalty,  9  307. 

visiting  resort,  a  misdemeanor,  §  307. 

ORDER 

appeal,   time   of   taking,    §§  1237-1239. 
contents  of,   §  1339. 

for  additional  examination.    See  tit.  Wit-^ 

ness. 

application 

how  made,   §  1337. 
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orde:r 

for  additional  examination 
appllcatloB — (Continued). 

must  direct  what.   §  1337. 
to  contain  what.   (  1339. 
to  whom  made.  S  1338. 
when  may  be  applied  for,   §  1336. 
for  bail  to  be  indorsed  on  bench-warrant, 

!  982. 
for  change  of  venue,  (  1036. 
for   recommitment.    §  1310. 
for  resubmission  to  grrand  Jury.  §  998. 
of  court,  disobedience  of,  §  143. 
setting:   aside   indictment,   no   bar  to   an- 
other prosecution,   §  999. 
ORDINANCES 

fines,  etc.,  for  violation  of,  disposition  of, 

§§  1467,   1470. 

ORNAMENTAIi  PLANT 

injury  to,   (622. 

ORPHAN 

representing  an  Infant  to  be,  to  super- 
intendent of  orphan  asy- 
lum, a  misdemeanor,  §  271a. 

ORPHAN   ASYLUM 

children  may  be  committed  to,   S  273d. 
custody   of   child    may    be   committed   to, 

when,   §  278d. 
representing  child  to  be  orphan  to  man- 

agrer     of,     a     misdemeanor, 

when,   S  271a. 
OSPRET 
having:    in    possession    for   sale,    penalty, 

(  626r. 
selling:,  penalty,  §  626r. 

OTHER  OFFENSES.     See  tit  Child. 

OVERCHARGES 

by  railroad  officer,   8  625. 

OVERT   ACT 

necessary  to  constitute  conspiracy,   §  184. 

on  trial  for  conspiracy,  S  1104. 

on  trial  for  treason,  S  1103. 

out  of  state,   treason,   S  788. 

when  necessary  to  constitute  crime,  9  184. 

OWL,  GREAT  HORNED 

a  predatory  bird,  9  637^. 

OYSTER 

effect  of  code  on  statutes  respecting:.  §  23. 
injury,  etc.,  to,  §  602. 

trespass    upon    property    where    planted, 

9  602. 

PACIFIC  OCEAN 

dumping:     garbage,     etc.,     into,     penalty, 

9  374a. 
PANEL.    See  tit  Jury. 
PAPER 

mutilation  of,  by  public  officer,  9  76. 
official,    refusal    of   officers    to   surrender, 

9  76. 
preparing  false,  for  use  upon  trial,  9  134. 
stealing  or  injuring  public,  99  113,  114. 

PAPER  MONEY 

issuing  and  circulating,  penalty,  9  648. 
penalty,  where  former  conviction  charged, 

9  648. 
PARADE 
consent  of  governor,  necessity  of,  to,  9  734. 
failure  to  attend,  penalty.  9  662. 
right   to.   with   arms,   9  734. 
P.  C— 116 
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use  of  prohibited^  penalty,   9  636%. 

PARDON.      See    tit.    Reprieves,    Commuta- 
tions and   Pardons. 
ffovcraor 

may  grant,  when,   9  1417. 
to      communicate      with      legislature, 
9  1419. 
impeachment  of,  9  1417. 
Botice  of  appllcatlOB   for 

dispensed  with  when,  9  1421. 
publication  of.  9  1422. 
to  district  attorney,   9  1421. 
report 

of  case,  how  and  for  whom  required, 

9  1420. 
of  directors,   of  prisoners  entitled   to. 
9  1696. 
treason,  not  grantable  for,  9  1418. 

PARENT  AND  CHILD.  See  tit.  Infant, 
abandonment  of  child,  penalty,  9  271a. 
abusing    teacher    in    presence    of    pupils. 

9  663b. 
child,   unlawful   use,   sale,    or   letting   of, 

penalty,   9  272. 
cruelty    to   children.     See   tit.   Cruelty   to 

Animals  and  Children, 
as  to,  generally,   9  273a. 
desertion  of  child,  penalty,   9  271. 
endangering  life,  limb,  or  health  of  child, 

9  273a. 
enticing   away    child    from    parents,    etc.. 

Jurisdiction,   9  784. 
exhibiting,  employing  or  letting  of  child. 

99  272.   273. 
failure  to  provide  for  child,  99  270.  271a. 
fines  for  offenses  to  children,  9  273c. 
homicide  in  defense  Qf.  Justifiable.  §  197. 
immoral     place,     sending     minor     under 

eighteen   to,   9  273. 
mendicant    purposes,    etc.,    disposing    of 

child    for,    9  272. 
musician,     consent     to     employment     of 

child  as.  9  272. 
necessaries,   penalty   for  parent   omitting 

to   provide,   9  270. 
omitting  to  provide  for  child,  9  270. 
orphan,  representing  child  to  be,  to  man- 
ager    of     orphan     asylum, 

9  271a. 
proatttatlOB 

penalty  for  admitting  child   to   house 

of,   9  809. 
Bending  child  under  eighteen  to  house 

of,   9  273. 
substituting  one  child  for  another,  a  fel- 
ony,  9  167. 
unlawful   use,    exhibition,   sale    or    hiring 

of  children,   9  273. 

PARKS 

injury   to   trees,   plants,   or  improvements 

in,   9  622. 

PAROL 

evidence.     See  tit.   Evidence. 

PAROLE 

inducing  persons  to  break,  penalty,  §  I71c. 
Judicial,   law  providing   for,    9  1203. 

PAROLED  PRISONERS 

exposing,  penalty,  9  660a. 
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PARTIES.     See   tit.   Defendant. 

principals  and  accesBories,   §S  81,  32. 
special   proceediners,    to,   desigrnated   how, 

!  1662. 

PARTNERSHIP.     See    tit.   Special   Partner- 
ship, 
fraud,  in  special,  §  S68. 
suft   carried   on    by   attorney   of  partner, 

S§  162,  163. 
PASS 

selling    for    passagre    on    common    carrier 

to    person    not    entitled,    a 
misdemeanor,  §  483. 

PASSENGER.     See   tits.  Carrier  of  Passen- 
gers; Railroads, 
evading:  payment  of  fare,  penalty,   (  687c. 
refusal  to  receive,  penalty,  §  366. 

PASSENGER-CARS 

••freight  cars,"  definition  of,   §  392. 
placing,   in    front   of   freigrht-cars,   a   fel- 
ony,   9  392. 

PASSES.     See   tits.  Carriers  of  Passengrers; 
Forgery. 

PAWNBROKER 

carrying  on  business  without  a  license,  a 

misdemeanor,    §  838. 
failing   to  keep   register,  a  misdemeanor, 

(339. 
Interest,    limit    on    rate    of,    charged    by, 

§§  838,   340. 
unlawful  rate  of,  §S  338,  340. 
which  may  be  charged  by,   §  340. 
junk  dealers,  as  to,  generally.  §  344. 

are  included  in  code  provision  relat- 
ing  to    pawnbrokers,    §  344. 
license  of,  doing  business  without  grant- 
ing of,   §  338. 
notice  of  sale,  §  341. 

refusal    to    allow    inspection    of    register 

of  pledged  articles,   a  mis- 
demeanor,  §  343. 
refusing  to  disclose  particulars  of  sale,  a 

misdemeanor,    |  342. 
refflster  of 

entries   in,    9  339. 
failure   to  keep,   9  339. 
refusal    to    allow    oflUcer    to    inspect, 
9  343. 
Mle 

before  redemption  expires,  9  341. 
refusal     to     disclose     particulars     of, 

9  342. 
refusal  to  pay  over  proceeds  of,  9  342. 
without  notice,  9  341. 
search-warrant,    refusal    to    allow    officer 

with,     to    inspect    register, 
9  343. 
selling.     See  "sale"   this  title. 

before    time    of    redemption    has    ex- 
pired, a  misdemeanor,  9  341. 

PAY-ENVEIiOPES 

containing  names  of  candidates  and  polit- 
ical mottoes,  prohibited,  9  69. 

PAY  FOR  FEMALE 

for    purposes    of    prostitution,    a    felony, 

9  266e. 
PEACE 

arrest  of  person  threatening  a  breach  of, 

9  708. 
breach  of  evidence,  9  718. 


PEACE — (Continued). 

deposition  of  witnesses  to  be  taken  when, 

9  702. 
dlsckarse  of  partr 

threatening  breach  of,  when,  9  706. 
where    no     reason     to    fear     offense, 
9  706. 
disorderly  house,  keeping,  a  misdemeanor, 

9  816. 
dlstorblBK  tke 

penalty  for,  9  416. 

refusal    to    disperse    on    lawful    com- 
mand,  9  416. 
evldeace 

of  breach  of,  9  713. 
to  be  reduced   to  writing  and  signed 
when,   9  704. 
Information    charging    threatened    breach 

of,  9  701. 
officer  may  intervene  to  keep,  9  697. 
officers  of.  who  are,  9  817. 
proceedings   where   charge   of  breach   of, 

is  contested.  9  704. 
public  meeting,  at,  police  to  keep,   9  720. 
security   for,    for   assault   in    presence    of 

court,  9  710. 
•eeniity  to  keep 

discharge  of  party,  9  710. 
exaaBlnatloii 

of  informer  and  witnesses,   9  702. 
of  party,  9  702. 
prescribed    by    what    sections,    99  710. 

714. 
required  when,   9  714. 
when  only  can  be  required,  9  706. 
threatening,  offenses,  9  7Ul. 
vudertaklBir  to  keep 

effect  of  giving  or  refusing,   9  709. 

evidence  of  breach  of,  9  713. 

extension  of  time  for,  9  706. 

filing  of,   9  709. 

new,  9  706. 

valid  how  long,  9  706. 

when  and  how  prosecuted,  9  712. 

when  broken,  9  711. 

PEACE-OFFICERS 

arrest  by,   9  886. 

constables  are,  9  817. 

definition  of,   9  7. 

duels,  to  prevent,   9  880. 

duty  of,  executing  warrant,   9  828. 

refusing    to    receive    or    arrest    persons 

charged  with  crime,  9  142. 
sheriffs  are,  9  817. 
to  execute  warrant  of  arrest,  9  816. 
to  ^rkom  warrant*  are  to  be  addressed 

as  to.  generally,  9  818. 

indorsement   on    warrant   for   service 
in  another  county,   9  820. 

when   and   how   executed   in   another 
county,  9  819. 
warrants  directed  to  what,   99  816,   818. 
^rko  are 

as  to,  generally,  9  817. 

constables  are,  9  817. 

sheriffs  are,  9  817. 

PEAT-GROUND 

penalty  for  burning,  9  <{00. 

PEDIGREE 

fraudulent   registry   of   animals,   penalty.' 

9  637a. 
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PENAL  CODES.    See  tit.  Code. 

construction  of.     See  tit.  Construction. 

effect  of  on  past  offenses,  9  6. 

not  retroactive,  S  3. 

parts  of,  9  1. 

provisions    of,    similar    to    ezisting   laws, 

how  construed,  9  6. 
took  effect  when,  9  2. 

PJBNALTY.     See  tit.  Fine. 

Jury  may  determine,  when,  9  190. 

none  provided  for  offenses,  punishment  in 

cases   where,   9  177. 
PERCH 

Sacramento,  9  €S2b. 

PERIODICAL 

misrepresentlngr    circulation    of,    penalty, 

9  688a. 
PERJURY 

allldavlt  coBiplete  whea 

as  to.  generally,  9  128. 

false,    as   to    testimony    that   will    be 

given,    9  118a. 
what  statements  in,  are,  9  118a. 
by  person  not  going  before  officer  certify- 
ing oath,  99  118a.  120. 
eertifleate 

is  complete  when,  9  124. 
making    of,    when    deemed    complete, 
9  124. 
conviction  procured  by,  a  felony,  9  128. 
definltioii  of 

as  to,  generally,   9  118. 
of   oath,    9 119. 
deposition  is  complete  when,   9  124. 
evidence  to  prove,  9  1108a. 
execution   procured   by,  a  felony,   9  128. 
ffraad  Juror 

may    be    required    to    disclose    testi- 
mony  of  witness,   9  820. 
of,   9  927. 
how  proved,  9  1103a. 
incompetency   of   witness   not   a   defense, 

9  122. 
IndlctBieiit  or  iBformatloB  for 
as  to,  generally,  9  966. 
for  subornation  of,  9  966. 
materiality    of   testimony,    knowledge    of, 

is   not  necessary,   9  123. 
oath 

definition  of  word.   9  119. 

failure  of  affiant  to  go  before  officer, 

no  defense  when,  9  121. 
includes  affirmation,  9  119. 
irregularly  administered,   9  121. 
of  officer,  9  120. 
oath  by  person  not  in  presence  of  officer 

acknowledging,    9  121. 
punishment  for,  99  126,  128. 
return,  statement,  or  report,  false  state- 
ment in.  9 129. 
statement  of  what  affiant  does  not  know 

to  be   true.   9  126. 
■ubornation  of 

as  to,  generally,  99  127,  128. 
penalty  for,  99  126.  128. 
who  guilty  of,  9  127. 
testimony    of    witness,    reading,    against 

him  on  trial  for,  9  14. 
that  evidence  did   not  affect  proceedings 

Is  no  defense,  9  122. 
witnesses,   number  of,   necessary   to   con- 
viction, 9  1103a. 


PERMITTING  PLACING   OF  WIFE 

In  house  of  prostitution,  a  felony,  9  266g« 

PERSON 

includes   corporation.    9  7. 
indecent  exposure   of,  penalty.   9  311. 
injuries  to,  what,  a  misdemeanor,  9  650 H- 
liable  to  punishment  for  crime,  9  26. 

PERSON  IMPRISONED  IN  STATE  PRISON 

how    brought    before    court    in    another 

county.     Bee   tit.  Jails   and 
Prisons. 
^PERSONAL" 

term  Includes  what,   9  7. 

PERSONAL  LIBERTY 

attempt  to  assume  ownership  of  persons, 

penalty.   9  181. 
Infringement  of.  penalty,  9  181. 

PERSONATION.     See    tits.    False    Persona- 
tion;  False  Pretenses  and  Cheata. 
false,  misdemeanor.  9  660  H« 

PEST-HOUSES 

in  cities,  9  378. 

laundry,  public,  receiving  linen,  etc.,  from, 

penalty,   9  402e[2]. 
PESTILENCE 

removal  of  prisoners  in  case  of.  9  1608. 

PETAURISTIDiK  FAMILY 

non-predatory   animals.   9  687 H. 

PETITION 

circulation  of  false  statements  concern- 
ing contents,  etc..  unlaw- 
ful, 9  64b. 

false    signatures    affixed    to.    not    to    be 

filed,    9  64b. 

initiative,  etc.,  signing  false  or  fictitious 

name  to,  a  felony.  9  ^72a. 

misrepresentation  in  procuring  signatures 

to,  penalty,  9  64b. 

signing  more  than  once,  unlawful,  9  64b. 

violation  of  provisions  regulating,  pen- 
alty for,  9  <4b. 

PETTY  LARCENY 

definition  of,  9  488. 
dog  Is  subject  of,   9  491. 
punishment  of,  9  490. 

PETTY   TREASON 

abolished.    9  191. 

PHARMACY 

adulteration     of     drugs,     prohibition     of, 

9  883. 

PHEASANT.     See  tit.  Game  and  Fish, 
killing,   etc.,   of,   a   misdemeanor,    9  626. 

PHONOGRAPHIC     REPORTER.        See      tit 

Stenographer, 
officer  receiving   part   of   salary   of,   pen- 
alty, 9  94. 

PHRASES.     See  tit.  Words  and  Phrases, 
construction  of.  general  rule  for,  9  7. 

PHYSICAL   ABILITY 

In  charge  of  rape,  must  be  shown.  9  262. 

PHYSICIAN 

coroner's  inquest,  attendance  at,  and  com- 
pensation of,   9  1612. 

Intoxicated,  prescribing,  etc.,  a  misde- 
meanor, 9  346. 

post-mortem  examination  by,  9  1612. 

privileged  communication.  See  tit.  Priv- 
ileged   Communication. 
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PICTURE 

obscene,  penalty  for  exhibiting  or  selling, 

§SS11.   312. 

PIGEON.     See  tit.   Homlngr-Pigeons. 

detaining    or   injuring   homing,   a  misde- 
meanor, §  698a. 
PILE 

injuring,  a  misdemeanor,  §  607. 

PILOTING 

without  a  license,   a  misdemeanor,    §  379. 

PIPE 

screen  over,  prohibited  by  fish  laws,  pen- 
alty for  violation,  9  629. 

PIRACY.     See  tit.  Copyright. 

PISMO  CLAMS 

as  to  protection  of,  9  628f. 
cockles,    §  628f. 
crabs,    S  628f. 
.  razor  clams,  9  628f. 

PLACE  or  TRIAL.     See  tit.  Venue. 

PLACING   FEMALE  IN    CUSTODY 

for    purposes     of    cohabitation,     penalty, 

9  266d. 

PLACING    WIFE    IN    HOUSE    OF    PROSTI- 
TUTION 

a  felony,  9  266g. 

PLANTING  FISH   OR  EGGS 

Without  permission,  a  misdemeanor,  9  628h. 

PLATES 

making    or    passing    counterfeit,    penalty, 

9  480. 

PLEA.    See  tit.  Pleading, 
classes  of,  9  1016. 
corporation,  by,   9  1398. 
defendant   has    two   days    to   prepare   for 

trial,   9  1049. 
different  kinds  of.  as  to,  generally,  9  1016 
entered  on  minutes  of  court,  to  be,  9  1017. 
form  of,   9  1017. 
former   acquittal   or   conviction,    of.     See 

tit.  Former  Jeopardy. 

m^ntr  of 

court  to   determine   degree   of  crime, 

9  1192. 
put  in  how,  9  1018. 
withdrawal  of,  9  1018. 
guilty,  of  not 

evidence    that    may    be    given    under, 

9  1020. 
puts  what  in   issue,   9  1019. 
how  put  in,  and  form  of,  9  1017. 
in  Justices'  and  police  courts,  how  put  in. 

9  1429. 
is.sue.     See   tit.   Issue. 
Justice's  court,  in,  9  1429. 
kinds  of 

as  to,  generally,  9  1016. 
plea  of  former  acquittal,   9  1021. 
what  !■  a  former  acquittal 
as  to,  generally,  §  1022. 
conviction    or   acquittal    of   a 
higher  crime   is   for  an   in- 
cluded crime,  9  1023. 
what   is   not   a   former   acquittal, 
9  1021. 
plea  of  guilty,  9  1018. 
how  put  in,   9  1018. 
when   may   be   witharawn,   9  1018. 


PLEA 
kinds  of — (Continued). 

plea  of  not  guilty,   9  1018. 

to    be    entered    by    court    when, 

91024. 
what  evidence  may  be  put  in  un- 
der,  9  1020. 
what  puts  in  issue.   99  1019,   1020. 
must  be  put  in  in  open  court,  9  1003. 
not  gtiilty.     See  "plea  of  not  guilty."  this 

title, 
of    corporation,    on    proceedings    against. 

9  1396. 
of  guilty.     See  "plea  of  guilty."  this  title, 
oral,  to  be,  9  1017. 
pleading,  as  a,  9  1002. 
prior  conviction 

indictment    charging    a,    proceedings 

on,  9  1026. 
not  to  be  read  to  Jury  or  alluded  to, 

9 1026. 
plea  to,  and  proceedings   on   answer, 

9  1025. 
refusal   to   answer   equivalent   to   de- 
nial of,  9  1025. 
put  In  how,  9  1017. 
refusal  to  answer,  plea  of  not   guilty  to 

be  entered,   9  1024. 
refusal    to    plead,    action    of    court    on, 

9  1024. 
time  to  put  in,  9  1003. 
withdrawing  plea  of  guilty,   9  1018. 

PLEADING.     See   tits.  Answer;   Complaint; 
Demurrer;     Former    Jeopardy;     In- 
dictment; Information;  Plea, 
defendants,  is  demurrer  or  plea.  9  1002. 
errors  in,   immaterial  when,   9  1404. 
form  of,  generally,  9  948. 
impeachment,  in,  9  739. 
issue  on.     See  tit.  Issue. 
Judgment  is  a,  9  962. 
officer,     of,     in     proceedings     to     remove, 

99  762-766. 
private  statute,  how  pleaded,   9  963. 
rules  of,  generally,  9  948. 

T^LEDGE.     See  tit.  Pawnbrokers, 
by  carrier,  a  felony,  99  681,  683. 
by  infant,  or  Junk,  etc.,   9  601. 
by   warehouseman,   penalty,    §9  581,   582. 
carriers  making,  a  felony,  9  581. 

PLOVER 

destruction    of,    at    certain    seasons    pro- 
hibited,  9  626. 

PLUME   OF  FEATHERS 

having    in    possession    for    sale,    penalty, 

9  626u. 
selling,  penalty,  9  626r. 

PLURAL  NUMBER 

includes  singular  number,  9  7. 

POISON.     See  tit.  Murder. 
administcrinir 

as   to,  generally,   9  216. 

stupefying  drugs,  9  222. 

with  intent  to  kill,  punishment.  9  216. 
animals,   poisoning,  penalty,   9  596. 
cattle,  poisoning,   9  596. 
food,    putting    poisonous    substances    in, 

9  347. 
medicine,  poisoning,  9  347. 
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POISOIf— (Continued). 

book 

entry  of,  to  be  made  in,  |  347. 
to    be    kept    open    to    inspection, 

!  347a. 
Identification  of  purchaser  of,  §  847a. 
labeling:  parcels,  S  847a. 
poisonous   substances,   of,   S  347a. 
recording:  sale  of,   §  847a. 
statute  regulating:,  does  not  apply  to 

prescriptions,  |  847a. 
to  whom  only  to  be  made,  S  347a. 
violation  of  statute  regulating,   pen* 

alty,   S  347a. 

POISOIfOVS    SUBSTANCES 

act   regulating    sale    of,    does    not    apply 

to      prescriptions      when, 

9  347a. 
entry  of  sale  to  be  made,  (  847a. 
how  labeled  and  sold,   §  347a. 
to  whom  sold,   9  847a. 
use  of,  prohibited  by  fish  laws,  penalty, 

99  681,  631a. 
violation     of     law     regulating,     penalty, 

9  847a. 

POLICE.      See    tit.    Police    In    Cities    and 
Towns. 

POLICE    COURT.      See    tit.    Justices'    and 
Police  Courts, 
acquittal   by   discharge    of   defendant   in, 

9 1454. 
affidavits,  entitling,  in,   9  1460. 
alTmyo 

Jurisdiction  of,  9  1426. 
trial  conducted  how,  9  1438. 
appeal  to  superior  court  from,  9  1466. 

arrest 

form  of  warrant  in,  9  1427. 
grounds   for,    9  1427. 
of  JadgmeBt 

as  to,  generally,  9  1450. 
effect  of.  91461. 
grounds  of,  9  1452. 
time  for  motion  for,  9  1450. 
assault  and  battery.  Jurisdiction  of,  9  1425. 
ball  In.  9  1468. 

breach  of  peace,  Jurisdiction  of,  9  1425. 
challenge   to  Jurors  in,  9  1436. 
charge  on  questions  of  fact  not  allowed, 

9  1439. 
conplalBt 

proceedings  commenced  by.  In,  9  1426. 
triable  in,  9  1426a. 
convictions,   proceedings   on,   9  1445. 
corporation,  summons  to,  9  1427. 
costs  in,  9 1447. 
eonrt 

can  not  charge  on  questions  of  fact, 

9  1439. 
trial  by,  9  1430. 
definition  of,  9  1461. 
discharge    of    defendant    on    payment    of 

fine,  91457. 
docket  of.  9  1428. 

execntlon  of  JadgmeBt  of  ImprlsoBmeiit 
for,  9  1465. 

until  fine  is  paid,   9  1456. 
line 

and  imprisonment  by,  9  1446. 


POLICE  COURT 

Hue — (Continued). 

failure     to    pay    over,     on     payment 

thereof,  9  427. 
Judgment  of.  discharge  of  defendant. 
9  1454. 
fines    and    forfeitures,    how    disposed    of. 

9  1457. 
Indictment  and  information  in,  none,  9  682. 
instructions  In,  9  1440. 
issue,  how  tried,  9  1430. 
Jadgment 

of  fine  and  Imprisonment.  9  1446. 
purchase    of,    by    Justice,    prohibited. 

9  97. 
time  for  rendering,  9  1449. 
to  be  entered  in  minutes,   9  1458. 

J«ry 

formation  of,  9  436. 

may  decide  In  court  or  retire,  9  1440. 

on  diaekarge  of 

before  verdict  when,   9  1443. 
retrial  of  defendant  on,   9  1444. 
waived  how,   9  1435. 
law,    court    to    decide    all    questions    of, 

9  1439. 
lottery,  proceedings  to  enforce  forfeiture 

of  property  in.   9  326. 
magistrate.  Justice  of,  is  a,  9  808. 
minutes  of,  how  kept,  9  1428. 
new  trial 

granted  on  appeal,  to  be  In  superior 

court,    9  1469. 
grounds  for,  9  1461. 
time  for  motion  for,  9  1460. 
oatk 

of  Jurors,  in.  9  1437. 
of    officer    having    custody    of    Jury, 
9  1440. 
petty  larceny.  Jurisdiction  of,  9  1425. 
plea 

how  put  In,  9  1429. 
of  guilty,  proceedings  on,  9  1446. 
postponement  of  trial,  9  1433. 
presence    of   defendant,    necessary    when, 

9  1434. 
prosecution   need    not   be    by    Indictment, 

9  682. 
riots,  routs,  affrays,  Jurisdiction  of,  trial 

conducted  how,  9  1438. 
subpoenas  in.  9  1459. 
venue,  change  of,  99  1431,  1482. 
verdict 

discharging  Jury   without,   9  1448. 
how  delivered  and  entered,  9  1441. 
when  several  defendants,  9  1442. 
what  courts  included  In,  9  1461. 

POLICE   COURTS   IN   SAN   FRANCISCO 

act  as  to,  continued  in  force,  9  28. 

POLICE   IN   CITIES   AND  TOWNS 

forming,   9  697. 

gaming,  duty  of.  In  regard  to,  9  385. 

in  incorporated  towns,  etc.,  duty  of  per- 
sons In  charge,  9  1413. 

organization  of.  9  719. 

peace  officer,  policeman  is.  9  817. 

public  meetings,  forced  to  preserve  peace 

at,  9  720. 

regulations  of,  governed  by  special,  9  719. 

to  preserve  the  peace  at  public  meetings, 

when  and  how  ordered,  9  720. 
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POLICES  JUDGBS 

eorporatloB    commlttlBS    offense 

summons   to   be  served,  and  proceed- 

Insrs  on,  §  1390. 
summons  to  issue,  §  1390. 
warrant  of  arrest,  form  of,  and  when  to 

issue,  §  1390. 

POIilCE-OFFICKR 

a  peace-officer,  (  817. 

falsely  personatlngr-  See  tit  False  Per- 
sonation. 

POLITIC Ali   CONVENTION.     See    tit.    Elec- 
tions. 

POLITICAL  MfiSTING 

disturbing,  penalty,   §  68. 
hinderingr  electors  from  holding:,  penalty, 

158. 

POLL-TAX.     See  tit.  Tax. 

delivering  receipt  other  than  that  pre- 
scribed by  law,  a  misde- 
meanor, §  431. 

failure  to  grive  receipt  prescribed  by  law, 

penalty,   §  431. 

receipt  to  be  given  for,  §  431. 

POLLING  JURT.     See   tit   Verdict 
as  to,  fiTcnerally,   S  1163. 

POLLS.    See  tit.  Elections. 

POLLUTION   OF  TTATER 

penalty  for,   S  874. 

POOL-SELLING 

a  penalty  for,  §  337a. 

POSSE   COMITATUS 

refusing  to  join,  penalty.   §  150. 

POSTING 

bills  on  property  of  another  without  per- 
mission,  penalty,    §  602. 

for    not    fighting    duel,    a    misdemeanor, 

§  229. 

POST  MORTEM.     See  tit  Coroner. 

examination  at.   9  1512. 

POSTPONEMENT.     See   tit   Adjournment 
of  examination   of  charge.     See   tits.   Ex- 
amination   of   Charge;   Pre- 
liminary Examination. 

POSTPONEMENT  OF  TRIAL 

when  to  be  ordered,  |  1052. 

POUND 

duty  of  person  impounding  animals,  §  597. 
use  of,  prohibited  by  flsh  laws,  S  631. 

PO^VDER.     See   tit   Explosive. 

PR.4.CTICE.     See  tit   Pleading. 

PREDATORY  ANIMALS   AND   BIRDS.     See 

tit.  Birds,  Predatory, 
definition  of,   9  637% [g]. 

PREGNANCY.     See    tits.    Execution;    Judg* 
ment  of  Death, 
to   be  examined  into  before   execution   of 

sentence  of  death,  and  pro- 
ceedings,  9  1225. 

PRELIMINARY   EXAMINATION 

acoonipllce,    conditional    examination    of, 

9  882. 
ball  on 

as  to,  generally,  9  1273. 

on  postponement,  9  862. 

order  for,  9  875. 


PRELIMINARY    EXAMINATION>-(Cont'd). 
undertaking    for,    to    be    returned    to 
court,   9  883. 
charge,    magistrate    to   inform    defendant 

of,   9  868. 
comaftltBient 

for  examination,  how  mA,de,  and  form 

of,    9  868. 
font 

of    commitment,    99  863,    872,    873, 

877. 
of  order,   9  873. 
how    made,    and    to    whom    delivered, 

9  876. 
indorsing,  on  complaint,   9  872. 
on   postponement  of,  when,   9  862. 
when  and  how  made.  9  872. 
completed,   to  be,  when,   9  861. 

connael 

magistrate    to    inform    defendant    of 

his  right  to,   9  858. 
sending  for,   9  859. 
time  to  send  for,  9  869. 

depoaltlonn 

by  whom  and  how   taken,   9  870. 
examination   and   copying   of,   9  870. 
In  komleldc 

authentication  and  form  of,  9  869. 
compensation   of   reporter,    9  869. 
longhand,  9  869. 
signature,   9  869. 
to  be  read  on,  9  864. 
to  be  returned  to  court.  9  883. 
discharge    of   defendant,    when    and   how, 

9  871. 
infant    witness,    giving    security    to    ap- 
pear,  9  881. 
magistrate   to   return   depositions,   under- 
takings,   warrants,    etc.,    to 
court   9  888. 
married   woman   witness,  giving  security 

to  appear  when,  9  881. 

postponement  of 

as  to,  generally,  9  861. 

commitment    or    discharge     on    bail, 

9  862. 
length  of,  9  861. 

to    allow    time    to    send    for    counsel, 
9  869. 
present  at,  who  may  be,  9  868. 
reporter's    compensation    for    depositions 

in   homicide,   9  869. 
subpoenas   for  witnesses,   9  864. 
time  for  commencing,  9  869. 
transcript  of  testimony,  9  869. 
undertakings    to    be    returned    to    court, 

9  883. 
warrant  to  be  returned  to  court,  9  883. 
when  to  be  completed,  9  861. 
when  to  proceed,  9  860. 
who  may  be  present  at,  9  868. 
witnesses 

accomplices,   conditional   examination 

of.  9  882. 
conditional    examination,    how    con- 
ducted.  9  882. 
defendant  may  cross-examine,   9  865. 
examination  of  defendant,  9  868. 
exclusion  and  separation  of,  9  867. 
to    be   committed    ott    refusal    to    give 
security   to  appear,   9  881. 
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PRELIMINART    BXAMINATIOM — (Cont'd), 
to    be    examined    in    presence    of    de- 
fendant.   §  865. 
unable    to-   give    security    to    appear, 
may     be     examined    condi- 
tionally.  §  882. 
undertaking     of,     to     appear,     8§  878, 
881. 
PRBMEDITATION.    See  tit.  Murder. 

PREMISES 

forcible   entry   and   detainer   of,   penalty, 

9  418. 

returning:  to,  after  removal  by  legal  proc- 
ess,   penalty,    §  419. 

PRESCRIPTIONS.     See  tit.  Druggist. 

PRESENTMENT.     See  tiU.  Indictment;  In- 
formation, 
by  grand  Jury,  how  made,  I  944. 
disclosing    fact    of    finding    of,    a    misde- 
meanor, (  168. 
of  indictment,  manner  of,  S  944. 

PRESUMPTION 

director,   respecting,  §  669. 

explosives,  possession  of,   (  601. 

guilt,  of,  from  finding  indictment,   (  1270. 

indictment  need  not  state,  of,  law,   S  d61. 

Innocence,  of,  S  1096. 

Intent,  as  to,  (  21. 

PRETENSES     See  tit.  False  Pretenses. 

PREVIOUS  CONVICTIONS.  See  tits.  For- 
mer Jeopardy;   Second   Conviction. 

as  to  proceedings  on  charge  of,  9  1026. 

finding  on,  §  1168. 

form  of  verdict  on,  1 1168. 

Jury  may  find  upon  charge  of,  as  to,  gen- 
erally. 9  1168. 

pleading  in   indictment,   9  968. 

proceeding  on  arraignment.  See  tit.  Ar- 
raignment. 

proof  of,  on  sentence,  9  1204. 

PRIMARY  ELECTION.     See  tit.  Election. 

PRIMARY     ELECTION     LAWS.        See      tit. 
Election  Laws, 
punishment  of  offenses  against,   I  Bi%. 

PRINCIPAL     . 

accomplice.     See   tit.    Accomplice, 
corroboration  of.     See  tit.  Corroboration. 
Jurisdiction  of,  9  792. 

PRINCIPAL  OF  SCHOOL 

purchase  of  supplemental  books  by,  pen- 
alty,  9  308b. 
who  are,  9  SI. 

PRINCIPALS  AND  ACCESSORIES.     See  tit. 
Accessories, 
principals.     See  tit.  Principals. 

PRINTER 

must  put  imprint  on  what  matter,  9  S2b. 

PRINTING 

circulars  injurious  to  candidate,  9  62a. 

election  tickets,  when  unlawful,   9  62. 

superintendent  of  state,  not  to  be  inter- 
ested in  certain  contracts, 
99  99,  100. 

transcripts    on    appeal,    a   county   charge, 

9  1246. 

writing   includes,    9  7. 


PRIOR    CONVICTION.      See    tit     Previous 

Conviction. 
PRIOR  OFFENSE.     See   tits.   Conviction    of 

Prior   Offense;    Plea. 
PRISON.     See    tits.     Convict;    Jail;    Prison; 
Prisoner;  State  Prison, 
assault  by  prisoner  with  deadly  weapon, 

punishment.   9  246. 
board  may  appoint  what  ^officers,  9  1577. 
board    of    examiners    consists    of    whom, 

9  1678. 
carrying    into,    things    to    aid    in    escape, 

penalty,    9  HO. 
child     not     to     be     confined     with     adult, 

9  273b. 
clerk,  appointment  of,   9  1680. 
duties  of,  9  1680. 
removal  of,  9  1681. 
salary  of.  9  1682. 
code,  effect  of,  on  statute  respecting.  9  23. 
communication      with      convict,      penalty, 

9171. 
contraband  articles,  not  to  be  brought  on 

grounds   of,   9 180[a]. 
county  Jails.     See  tit.  Jails, 
credit  for  prisoners,  9  1688. 
cruel      punishment      in,      prohibited, 

9  681[680a]. 
dlreetom 

authority     to     make     contracts     for, 

9  1683. 
can  not  Incur  debt  binding  on  state, 

9  1683. 
compensation  of,   9  1682. 
dlackarKed  prtooaem 

coming  upon  grounds  at  night,  pen- 
alty,  9  171b. 
money  allowed  to,  9  1684. 
drugs,       liquors,       weapons,       explosives, 

bringing    into,    penalty, 
9  171a. 
escape  from.     See  tit.  Escape, 
ex-convict    coming    on    grounds    of.    pen- 
alty,  9  171b. 
explosives,      bringing      into      or      within 

grounds  of,  penalty,  9171a. 
grand  Jury  to  inquire  into,   9  923. 
importation    of    convicts,    penalty,    99  173, 

176. 
inhumanity  to  prisoner,  punishment,  9  147. 
injuring,  etc.,  Jails,  penalty,  9  606. 
Intoxicating     liquors,     bringing     into     ot 

within  grounds  of.  9  171a. 
liquors,  sale  of,  within  two  miles  of,  pen- 
alty,   9  172. 
prisoners  in  Jail,  how  brought  into  court, 

9  1667. 
protection  of  convicts  in,  9  676. 
rescue  from,  penalty.   9  101. 
rules  and  regulations,  board  to  adopt  and 

print,    9  1674. 
tramp  coming  on  grounds,  penalty.  9  171c. 
transfer     of     prisoners     from     one     state 

prison   to  another.   9  1202a. 
under  whose  control  and  superintendence, 

9  1672. 
vacancies    In    board    of    directors,    filling, 

9  1678. 
vagrant   coming    on    ground    of,    penalty, 

9  171c. 
warden  to  make  monthly  reports,   9  157S. 
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PRISON—CContlnued). 

weapons,  bringring:  Into  or  within  grounds 

of,  II  171a,  180[a]. 

PRISONERS.       See     tits.     Convict;     Jails; 
Prison;  State  Prisons;  Witnesses, 
acknowledgnient,  may   make,   §  676. 
arrested  without  authority,  5  146. 
assault   with   deadly   weapon,    punishable 

with  death,  |  246. 
assisting  to  escape,  penalty,  9  109. 
bringing  before  courts,  how,  §  1567. 
child    under    sixteen    not    to    be    confined 

with  adult,   §  273b. 
civil  death  of.     See  tit.  Civil  Death. 

as  to,  generally,  S  674. 
civil  process,  on,  support  of,  9  1612. 
communicating  with,  penalty,  I  171. 
confinement  to  be  actual,  9  1600. 
construction  of  act  as  to,  1 1696. 
convict,  costs  of  trial,  how  paid,  9  HI. 

county 

Jails,  In.     See  tit.  Jails, 
returning,  to  proper,  9  1606. 

credits  of 

as  to,  generally,  99  1688,  1614. 
forfeiture  of,  9  1688. 
rules  as  to,  9  1688. 
schedule  of,   9  1688. 
deposition  of,  to  be  taken  when,  9  1346. 
directors,   report  by,   of,   entitled   to  par- 
don,   9  1596. 
discharge  of,  order  for,  99  1679,  1687. 
discharge,  going  upon  grounds  of  prison 

or      reformatory,      penalty, 
9  171b. 
employment  of,   9  1586. 
escape,   assisting  In,  penalty,   9  109. 

carrying  or  sending  things  into  prison 

to  aid  in,  penalty.   9  HO. 
costs  of  trial,  how  paid,  9  HI. 
officer  suffering,  penalty,    9  108. 
exposure  of  paroled,  penalty,  9  660a. 

federal 

duty  of  ■herllE 

to  keep,   9  1602. 

to  receive,  9  1601. 
expense  of,  9  1689. 

recelvluir  and  keeiHiiir 

in  jails.   9  1602. 
In  state  prisons,  9  1689. 
«  sheriff  to  receive  and  keep,  In  county 

Jail,   9  1602. 
grand  Jury   to   Inquire   Into   condition   of, 

9  922. 
hair-cutting  of,   9  1616. 
how   brought  before  courts,    9  1667. 

In    county   Jails 
rent  oral   of 

in  case  of  fire,  9 1607. 
in  case  of  pestilence,   9  1608. 
to   be   classified,   9  1699. 
Infants     under     probationary     treatment, 

expense  of,   9  1388. 
Inhumanity  to,  penalty,  9  147. 
insane,  disposition   of,  9  1687. 
letter,    writing,    or    reading-matter,    tak- 
ing: to  or  from,  9  171. 
money,  etc.,  taken  from,  9  1412. 
parole  of.     See  tit.  Parolo. 
protection  of,  9  676. 


PRISONERS— (Continued). 

refusal     of     officer     to     receive     person 

charged  with  crime,  9  142. 
release  of,  ordering,  by  governor,  9  1579. 
report 

by  directors  to  grovernor,  or  persons 

entitled   to  pardon,   9 1696. 
of    prisoners    whose    terms    expired, 
9  1696. 
rescue  of,  penalty,  9  101. 
service  of  process  on,  how  made,  9  1609. 
temporary  removal  of,  to  appear  as  wit- 
nesses,  9  1883. 
transfer  of  from  one  state  prison  to  an- 
other. 9 1202a. 
treatment  of  in   state   prison,    9 1687. 
unauthorized    communication    with,    pen- 
alty,  9  171. 
United  States,  of,  9  1689. 
tvltncMi 

as  a,  9  676. 

method  of  securing:,  9  1338. 

PRIVATE   PERSON 

arrest  by.     See  tit  Arrest, 
as   to,  generally,   9  837. 

PRIVATE    STATUTE 

how  pleaded,  9  963. 

PRIVATE   "WAYS 

malicious  injury  to,  penalty,  9  688. 

PRIVILEGE   OF   WITNESS.     See   tit   Wit- 
ness. 

PRIVILEGED    COMMUNICATIONS 

comments    In    report   of    grand   Jury    are 

not,    9  928. 
husband  and  wife.    See  tits.  Husband  and 

Wife;   Witness, 
competency  of,  as  witness,   9  1322. 
malicious  publication  of.     See  tit  Libel. 

PRIVILEGED    PUBLICATIONS 

extent  of  privilege,   9  265. 

false    and    true    account    of    evidence    of 

witness  in  Judicial  pro- 
ceedings,  9  266. 

PRIZE-FIGHT 

competency  of  witnesses,  9  414a. 
In  general,   9  412. 
Jurisdiction  of,  9  796. 
leavlngr  state  to  cnsaffe  In 

as  to,  generally,  9  414. 
penalty,   9  413. 

persons  at,  guilty  of  misdemeanor,  9  413. 
prohibited,  a  felony,  9  412. 
punishment  for,   9  412. 
■parrinir  exklbltlon* 

not  prohibited,  9  412. 

on     memorial     day,     etc.,     a     misde- 
meanor,  9  413^.       ^ 

physical  examination  for,  9  412. 

PROBABLE  CAUSE.     See  tit  Libel. 

certificate  of,  on  appeal.     See  tit.  Appeal, 
as  to,  generally,   §91243,   1244. 

PROBATIONARY    TREATMENT.      See    tita. 
Infant;  Juvenile  Delinquents, 
as  to,  generally,  99  1203,  1388. 
Juvenile  court.     See  tit.  Juvenile  Court, 
of  Juvenile  delinquents,   9  1388. 
on    Judgment    of    fine    and    imprisonment, 

99  1203,  1216. 
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PROBATIONARY  TREATMBBTT— (Cont'd). 
probatloB  oflleer 

duties  of.   8  1208. 
powers  of  peace  officer,  S  1208. 
report  of,  8  1203. 
probatloB  ob  aiispemsloB  of  seBteaee 

bonds  on,  S  1208. 

changre  of  plea  of  gruilty  to  not  ffullty, 

while  on.  9  1203. 
court  may  revoke  order  of,  S  1208. 
hearing:  on  application  for,  {  1203. 
Judgrment  on  revocation  of  order  for, 

8  1208. 
opportunity  grlven  to  pay  fine,  {  1208. 
rearrest  of  defendant,  S  1208. 
report 

of  probation  officer,   S  1208. 

on   prisoner's  antecedents,    8  1208. 
statement     of     terms     of     probation, 

f  1208. 
suspension     of    sentence     on,     bonds, 

9  1208. 
transfer  of  cause   to   another  county 

on,  S  1208. 
withdrawal   of   plea    of   gruilty   while 
on,  9  1208. 

rearresting:,    and    pronouncing:    Judg:ment, 

99  1208.  1215. 

suspension  of  sentence,  and  placing:  de- 
fendant on,  99  1208,  1888. 

treatment  of,  and  discharg:e  of  defendant, 

9  1208. 

PROCESS.    See  tit.  Arrest 
arrest  without,  9  146. 
contempt   for   disobeying:,    99 166,   728. 
definition  of,   9  7. 

duty  of  jailer  when  papers  served  on  him 

for  prisoner,  9  1609. 

execution     of.    Justifies    homicide    when, 

9196. 

in   insurrection,   9  411. 

levying  without,   penalty,    9  146. 

militia  to  aid  in  execution  of.   9  726. 

officer  to  certify  as  to  persons  resisting:, 

9  724. 

parties  to  proceeding:s  for  removal  of  of* 

fleer    entitled    to,    for    wit- 
nesses,  9  768. 

power   of   officer   executing:,    to   overcome 

resistance,  9  728. 

prisoners,   serving,   on,    9 1609. 

resisting:  execution  of,  in  county  pro- 
claimed in  state  of  insur- 
rection,  9  411. 

retaklBV 

of  g:oods  seised  under,  a  misdemeanor, 

9  102. 
possession     after     dispossession     by 
ejectment,    a   misdemeanor, 
9  419. 

returnable   where,   91S04. 

seizing:  property  without,  a  misdemeanor, 

9146. 

■fceriff 

may  summon  persons  to  assist  In  ex- 
ecution of.  9  728. 
not  bound   to  receive  In  Jail,  person 
on  civil,  when.  9  1612. 

to    procur*    witnesses    in    an    accusation 

agralnst  a  civil  officer,  9  768. 


PROCB8S    BUTTBR,      See    tit    01eomarg:a- 

rine. 
penalty  for  sale  of,  9  883a. 

PROCYONID^  FAMILY 

predatory    animals,    9  687^. 

PROFANB  SWBARINO 

disturbance  of  peace.  9  415. 

PROHIBITIOir.     See   tit    Writ   of   Prohibi- 
tion, 
of  g:ame  and  fish  law.  application,  9  637b. 

PROMISSORY    NOTB.      See    tit    Neg:otiable 
Instrument 

issuing:  or  circulating:  unauthorized,  pen- 
alty,  9  648. 
PROPBRTY 

burning:,    not   subject    of    arson,    penalty, 

9  600. 

conspiracy  to  obtain,  by  fraud.  9  182. 

dog:s  are,  9  491. 

fraudulent   concealment   of   by   debtor,  a 

misdemeanor.   9  1^4. 
by   defendant,   penalty.   9  165. 

homicide  in.  Justifiable,  f  197. 

Includes  what  9  7. 

injuries  to,  what  a  misdemeanor,  9  650 U. 

inventory    of,    taken    on    search-warrant, 

9  1687. 

larceny  of  lost.   9  485. 

malicious   trespass  on.   9  608. 

obtaining:,    by    false    pretenses,    penalty. 

9  632. 

protection  of.  9  6ii2. 

receipt  for,  when   taken   on  search-war- 
rant  9  1536. 

refusing:  to  g:ive  assessor  list  of.  penalty, 

9  429. 

selling:  or  pledg:lng:.   by  carrier  or  ware- 
housemen, felony.   9  581. 

PR08BCUTING  ATTORlfEY.     See  tits.  Dis- 
trict Attorney;  Witness. 

PROSBCUTIOBr.     See  tits.  Accusation:  For- 
mer Jeopardy;   Indictment,   etc. 
action  dismissed  for  want  of.  when.  9  1382. 
by    Indictment   or   information,   9  68":. 
continuance    of    cause    on    arraignment 

9  1388. 
costs,  payment  of.  by  prosecutor,  9  1447. 
discharg:e  of  defendant  on   recoR-nlzance, 

when.     See  tit  BalL 
form  of,  9  684. 
in  name  of  people,  9  684. 
what  may  be  accusation  or  information, 

9  889. 
what,  must  be  by  indictment.  9  888. 
when  not  by  indictment  or  information, 

9  681. 

PROSBCUTOB 
coats 

action  ag:ainst  for.  9 1447. 
as  to  when  required  to  pay.  9  1447. 
PROSPECTUS 

unauthorized   use   of  name   In.   a   misde- 
.  meaner.   9  569. 

PROSTITUTION.     See   tits.  House   of  Pros- 
titution;  Seduction   for   Purpose   of 
Prostitution, 
abduction  of  infant  for,  penalty.  9  267. 
child  under  ag:e  of  eighteen  sent  to  house 

of,  penalty,  9  272. 
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PROSTITIJTION— (Continued). 

Chinese  house  of  Ill-fame,  act  for  sup- 
pression of,  continued  In 
force,    9  23. 

Chinese  or  Japanese,  landing^,  for  sale  for, 

f  266c. 

consent   to,   obtaining^   by  fraud,   penalty, 

8  266a. 

disorderly  house,  keeping  of,  a  misde- 
meanor, {  316. 

hosse  of  , 

evidence  of  keeplnsr  or  resorting:  to, 

6  316. 
keeping:  of,  8S  815.  816. 
living:    In,    9  316. 

permitting:  children  to  enter,  9  273f. 
residing:  in,   9  316. 

hssband 

consenting:  to  or  conniving:  at  placing: 
of  wife  in  house  or,  pen- 
alty, 9  266R. 
placing:  wife  in  house  of,  or  conniv- 
Ingr  ftt  or  consenting  to, 
wife  may  testify,  9  266g:. 

ill-fame,  enticing:  unmarried  minor  fe- 
male into  house  of,  penalty, 
4  266. 

illicit  relation,  compelling,  penalty,  9  266b. 

infant 

admitting:,  to  house  of,  penalty,  9  809. 
sending:,  to  house  of,  9  273f. 
inveigling:    female    for    prostitution,    evi- 
dence   required    to    convict, 

9  1108. 

Jvri  •diction 

of  invelsllns  or  taking  away 

female   for,    9  784. 
infant  for.  9  784. 
of  offense,  of  enticing:  or  taking:  away 
female  for,  9  784. 
Keeping:  house  of,   9  316. 
letting:  house  for,  9  816. 

living 

in  house  of,  9  815. 

in      open     fornication     or     adultery, 
9  269a. 
paying:  female  for,  penalty,   9  266e. 

paying;  for  female 

for  purposes  of,  a  felony,   9  266e. 
to  place  her  in  house  against  her  will, 
9  266e. 

place   of.   prevailing  upon   any   person   to 

visit,   penalty,    9  318. 

receiving    value    for    placing    woman    in 

custody  for,  penalty,  9  266d. 

reputation    as    evidence    of    character    of 

house    of,    9  316. 

sale,  etc.,  of  woman  for  immoral  pur- 
poses,   9  266f. 

seduction   for  purposes   of,   penalty,   9  266. 

takinfc  female 

by   duress,    to   live    in    illicit  relation, 

penalty.  9  266b. 
by   force,   etc.,    to   live   in   illicit  rela- 
tion. 9  266b. 
vagrants,  who  are,  9  647. 
wife,  placing,   In  house  of,  felony,   9  266g. 

PROTECTION 

of   the    bear   flag,    9  310a. 


PROTECTION     AND     PRESBRVATION     OF 
FISH.      See    tits.    Fish;    Game    and 
Fish, 
close  season,   9  628. 
lobster  and  crawfish,   9  628. 

PROTECTION  OF  NESTS.     See  tits.  Birds; 
Game  and  Fish, 
of  wild  birds,   9  637f. 

PROVINCE  OF  COURT 

to  decide  questions  of  law,  9  1126. 

PROVINCE   OF  JURY 

to  determine  law  and  fact  in  libel,  9  1125. 

PROVISIONS.     See  tit.  Foods. 

PUBLIC  ADMINISTRATOR 

neglect  of  duty  of,  penalty,  9  148. 
violation  of  duty  by,  penalty,  9  143. 

PUBLIC   DEBT 

act  for  funding  state  debt,  etc.,  continued 

in   force,   9  23. 

PUBLIC     HEALTH.       See     tits.     Board     of 
Health;  Health. 

adulteration  of  foods,  etc.  See  tit.  Adul- 
teration. 

animals  infected  with  contagious  diseases 

to  be  killed,  9  402b. 
sale     of     diseased,     a     misdemeanor, 
9  402. 

bringing     diseased     animals     into     state, 

9  402. 

burial     of     dead     body     without    permit. 

9  877. 

carcass,  offal,  depositing  in  public  place. 

a  misdemeanor,  9  874. 

conspiracy    to    commit    act    Injurious    to, 

penalty,   9  182. 

crimes  against,  9  374. 

disinfection,  failure  to  obey  rules  of  board 

of  health  as  to,   9  377a. 

ice,  refusal  to  obey  regulations  of  board 

of  health  for  prevention  of 
pollution  of,  penalty,  9  377c. 

ordering    hair    of    criminals    to    be    cut, 

9  1616. 

public  laundry  receiving  linen,  etc.,  from 

hospitals,  9  402et2]. 

quarantine  rules  of  board  of  health,  fail- 
ure to  obey,  penalty,  9  377a. 

rules  of  board  of  health,  to  prevent  pollu- 
tion of  water,  penalty  for 
disobedience,    9  377b. 

PUBLIC  LAND 

passage  through   or  over,   obstruction   of, 

penalty,   9  420. 
preventing    entry    on,    or    settlement    of, 

penalty,   9  420. 

PUBLIC   LAUNDRY 

receiving  linen,  etc.,  from  hospitals,  mis- 
demeanor.  9  402e[2]. 

PUBLIC  LIBRARY.     See  tit.  Library. 

PUBLIC  MEETING 

disturbing,  penalty,   99  68.   403. 

police  force   to  preserve   peace  at,   9  720. 

preventing,   a  misdemeanor  when,   9  58. 

PUBLIC  MONEYS.     See  tits.  Officer;  Publia 
Oflicer. 
definition  of  term,  9  426. 

PUBLIC  NUISANCE 

definition  of  term,  9  370. 
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PUBLIC    NUISANCE— (Continued). 

maintaining^,  a  misdemeanor  when,  9  372. 
penalty  for  maintainingr,   {  872. 

PUBLIC  OFFENSE 

definition  of,  8  15. 
how  prosecuted,   §  682. 

spittingr    on    sidewalks,    etc.,    prohibited, 

9  872a. 

PUBLIC  OFFICERS.  See  tits.  Imprisonment 
by  Public  Officer;  Officer. 

arrest  without  lawful  authority,  a  misde- 
meanor, 9  146. 

assaults  by  officer  under  color  of  author-. 

ity,  9  149. 

delay   in    taking:   person    arrested    before 

magristrate,  a  misdemeanor, 
9  146. 

false  certificate  by,  a  misdemeanor,  9  167. 

inhumanity  to  prisoners,  penalty,  9  147. 

negrlect  of  duty,   removal  from  office  for, 

9  661. 

receiving:  fee  or  compensation  for  serv- 
ices in  arresting:  fugritive, 
g:  u  i  1 1  y  of  misdemeanor, 
9  144. 

refusing:  to  assist  in  making  arrest,  9  ISO. 

resisting:,  in  discharge  of  duties.     See  tit. 

Resisting:  Officer. 

violation    of    duty,    removal    from    office, 

9  661. 

wilful  omission  to  perform  duty,  a  misde- 
meanor, 9  176. 

PUBLIC  PLACE       • 

malicious  or  reckless  use  of  explosives  at, 

9  601. 

PUBLIC  POLICY.    See  tit.  Libel. 
PI^BLIC  "WORKS.     See  tit.  Hours  of  Labor, 
eight-hour  law,  as  to  labor  upon,  9  653c. 
receiving:  portion  of  wages  of  laborers  on, 

penalty,   9  663d. 
wages,  keeping   portion   of,   belonging  to 

laborers  on,  9  653d. 

PUBLICATION.     See  tit.  Libel, 
caricature  and  cartoon.     See   tit.   Carica- 
ture, 
for  not  fighting  a  duel,  penalty,  9  229. 
indecent,   penalty,   9  311. 
injury,  presumed  to  be  malicious,  9  250. 
IlbelovB 

definition   of,   9  252. 
what  is  sufficient  to  constitute,  9  252. 
notice 

of  application  for  pardon,  of.  9  1421. 
to  procure  abortion,  of,  9  317. 
offer    to    insure    lottery    tickets    of,    9  324. 
privileged  when.    See  tit.  Privileged  Pub- 
lication, 
proceedings    regarding    indecent,    99  312- 

314. 
sealed  letters,  of,  a  misdemeanor,  9  618. 
service   of   notice    of  appeal   by.    9  1241. 
signature  to  and  penalty  for  not  signing 

newspaper,   9  259. 
PUBLISHER 

liability  for  criminal  libel.     See  tit.  Libel, 
as  to.  generally.   99  253.   254. 

PUNISHMENT.  See  tits.  Execution;  Impris- 
onment; Judgment;  Sentence, 
act    not    less    punishable    because   also    a 

contempt,  9  C57. 


PUNISHMENT-~(Continued). 

act  punishable  by  different  provisions  of 

code,   9  654. 
attempt  to  commit  crime,   how  punished, 

9  663.. 
punishment    where   different   offenses 
are  accomplished,  9  665. 
conviction  necessary  to,   9  681. 

credit  for  good  behavior 

in  county  jails,  9  1614. 
in  state  prisons,   9  1688. 

cruel,  in  prisons,  prohibited,  9  681[680a]. 

determined  how,   9  12. 

felony,  penalty  where  not  otherwise  pre- 
scribed, 9  18. 

for  second  offense,   9  667. 

foreign  conviction  of  former  offense,  ef- 
fect of,   9  668. 

foreign   law,   under,   9  666. 

forfeiture,  conviction  not  to  work.  9  677. 

gold  coin,  value  to  be  estimated  in,  9  678. 

how   determined,   9  12. 

in  general,   9  654. 

inquiry  into  circumstances  in  aggravation 

or  mitigation  of,   9  1203. 

liable  to,  who  are,  9  27. 

limits  of,  9  13. 

minimum    for    felony,     Imprisonment    In 

state  prison  for  six  months, 
in  absence  of  other  provi- 
sion (Stats.  1919,  p.  7),  9  18a. 

mltigattoB  of 

in  certain  cases,  9  668. 

inquiry  Into  circumstances  in,  9  1203. 

proof  of  matters  in,  9  1204. 

not  to  be  inflicted,  except  upon  legal  con- 
viction, 9  681. 
•  of  felony.     See   tit.   Felony. 

of  infants,  as  to,   9  26. 

of  misdemeanor.     See  tit.  Misdemeanor. 

offenses  for  which  no  penalty  prescribed, 

9  177. 

one  act  punishable  by  different  provi- 
sions,  9  664. 

persons  liable  to,  9  27. 

probationary  treatment 

as   to,   generally.    99 1203.   1215   . 
of   juvenile    delinquents,    9  1888. 
rescue  of  prisoner.   9  101. 
second  offense.   9  667. 
second    term    of   imprisonment,    when    to 

commence,    9  669. 
summary  Inquiry  for  mitigation  of,  9  1204. 
Whittler  State  School.     See  tit.  Whittler 

State  SchooL 

(tUAIL,  ETC. 

destroying,   of,   prohibited,  when,   9  626. 

QUARANTINE 

exposing  person  infected  with  contagious 

disease,   penalty,    9  394. 

failure    to    conform    to    quarantine    rules, 

penalty.  9  377a. 

masters  of  vessels  not  obeying  regula- 
tions, penalty,  9  876. 

neglecting  to  perform  duty  under,  regu- 
lations, penalty,   9  377a. 

rules  of  board  of  health  relating  to.  pen- 
alty  for    violating,    9  377a. 

violating  health  law 

as   to,  generally,   9  377. 
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vlolatlni:  health  law — (Continued), 
by  master  of  ship,  penalty,  §  376. 
penalty  for,   S  377. 
violation  of  reerulations,  by  master  of  ves- 

sel,  penalty,  8  376. 

aVESSTIONS  OF  l,AW 

Who  may  take  appeal  on,  8  1235. 

atTBSTIONS   OF  liATIT  ATTD  FACT 

fact,  questions  of,  to  be  decided  by  Jury, 

89  1126,    1440. 
law,   exceptions  to  be   taken  to  decisions 

of,  98  1170,  1172,  1173. 
questions  of,  to  be  decided  by  court. 

881124.   1126,   1439. 
libel.  Jury   to   decide   both  law  and   fact, 

9  1125. 

(tUICKSIIiVER 

counterfeitingr,  stamp,  a  felony,  9  366. 
debased,  selliner,  a  misdemeanor,  9  367. 

aUICKSIIiVESR-STAMPS 

counterfeitinsT*  a  felony,  9  366. 

having:    in    possession    for    sale,    penalty, 

9  626r. 
selliner,  penalty,  9  626r. 

RACK 

on   higrhway,   a   misdemeanor,    9  896. 

RAFTS 

maliciously  burning  or  injuringr,  penalty, 

9  608. 
settinsT  adrift,  penalty,   9  608. 
RAILROADS.       See    tits.    Carriers;    Street- 
Railways. 
air-brakes    of   car,    etc.,    tampering   with, 

misdemeanor,     99  587a. 
587a[2]. 

animals,   leading:,    driving:,    or   permitting: 

along:  track,  penalty,  9  369e. 
-    bars  enclosing:  track,  leaving:  down,  pen- 
alty,  9  369d. 
bell,    ring:ing:    while    crossing:    h1g:hway, 

penalty  for  neg:lect,    9  390. 
bill  of  ladlngr.     See  tit.  Bill  of  Lading:, 
burning:  property  of,  maliciously,  penalty, 

9  600. 
collision  on.  death  from,  9  369. 
croBslBi: 

at    private    passway,    leaving    gates 

open,  a  misdemeanor, 

9  369d. 
failure  to  ring  bell  at,  penalty,  9  396. 
debt,     officer    contracting,     in    excess    of 

means,     a    misdemeanor, 

9  566. 
defacing    marks     on     wrecked     property, 

penalty,    9  355. 
drlvinic 

animals  along  track,  a  misdemeanor, 

9  369e. 
vehicles  along  track,  a  misdemeanor, 

9  869g. 

employees 

becoming  intoxicated,  guilty  of  fel- 
ony when,  9  369f. 

causing  death,  through  intoxication, 
penalty.    9  369f. 

violation  of  duties,  of,  penalty,  9  393. 


RAILROADS — (Continued). 
eBKlneer  of 

iatoxleatlOB  of 

a  felony  when,  9  369f. 
a  misdemeanor,  when,   9  391. 
explosives  on  track,  etc.,  a  felony,  when^ 

99  214,   218. 
evading    payment    of    fare    on,    penalty. 

9  687c. 
feeding  animals  along  track  of,  a  misde- 
meanor,  9  369e. 
firing  bridges,  etc.,  a  felony,  9  218. 
flsb.   regulation   governing   transportation 

of,  penalty  for  violation  of, 
9  632a. 
freight-car,     placing     behind     passenger- 
car,  a  felony,  9  392. 
game 

carrying,     when     guilty     of     misde- 
meanor,  9  627a. 
traBsportatloii   of 

out  of  state,  without  permit,  pen- 
alty. 9  627a. 
regulations     governing,     penalty 
for   violation,    9  627a. 
gates    Inclosing    track,    leaving    open,    a 

misdemeanor,   9  369d. 
grazing  within  fences  of,  a  misdemeanor. 

9  369e. 
injuries    to    property,    malicious    penalty. 

9  687. 
Interferlnir  vrlth 

maliciously,  penalty,   9  587. 
track,   felony  when,   9  218. 

Intoxicated  employeen 

guilty  of  felony  when,   9  369f. 
guilty  of  misdemeanor,  when,   9  391. 

Jurisdiction     of     offenses     committed     on 

train   of,    9  783. 

leading  animals   along   track    of,   a   mis- 
demeanor, 9  369e. 

lights.   Interfering   with,   a   felony    when. 

9  218. 

llve-stoek 

confining.   In  cars,   over  thirty-six   hours, 

a   misdemeanor,   9  369b. 

neglect  of  owner  to  pay  for  care  and  feed 

of,     right     of     railroad     to 
charge    therefor,    9  369b. 

obstructions,  putting,  on  track,  a  felony, 

9  218. 

officer  of,  contracting  debts   in  excess  of 

its  available   means,   guilty 
of  misdemeanor.  9  666. 

overcharge  by  officer  of,  a  misdemeanor, 

9  526. 

passenger-car,  placing,  in  front  of  freight- 
car,   a  felony,    9  392. 

penalty  for  evading  payment  of  fare  on, 

9  587c. 

propelling  vehicles  along  track,  a  misde- 
meanor,  9  369g. 

riding      along      track,      a     misdemeanor. 

9  S69g. 

robbery,  boarding  train  to  commit,  a  fel- 
ony. 9  214. 

signals,   interfering  with,  a  felony.   9  218. 

steam-boiler,    mismanagement    of,    a    fel- 
ony when,   99  349,   368. 

stopping  train,  a  felony.   9  218. 

tampering    with    air-brake,    penalty, 

99  587a.  587a[2]. 
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RAILROADS-^CContlnued). 
tickets,  cfceelui,  etc. 

alteriner,  forgringr.  etc.,  penalty,   9  481. 

restoring,  penalty,  S  482. 
train-wteckinflT.  a  felony,   99  218,  219. 

punishment  of,  9  219. 
trespassinsT    on    locomotive,    etc.,    misde- 
meanor, 9  687b. 
value  of  passengrer-tlcket,  9  493. 

RAILROAD  OFFICBRS 

overchargre  by,  a  misdemeanor,  9  625. 

RAILROAD  TRAIN 

folngr   upon,    for    purpose    of   robbery,   a 

felony,    9  214. 

RAPB.     See  tit.  Prostitution. 

assault  with  intent  to  commit.     See  tit. 

Assault  with  Intent  to  Com- 
mit Rape, 
as  to,  irenerally,  9  220. 

attempt  to  rape.  See  tit.  Attempt  to  Rape. 

defendant's     capacity     must     be     proved 

when,  9  262. 

definition   of,   9  261. 

drugrs,    admlnlsteringr.    9  261. 

evidence,    physical    ability    of    defendant 

must  be   proved,   9  262. 

female 

at   time  unconscious,   9  261. 
incapable  of  grlvins  consent,  througrh 

lunacy,  etc.,  9  261. 
prevented  from  resistingr   bj   threats, 

9  261. 
resisting:,  9  261. 
submlttingr   under   belief   that   person 

is  her  husband,  9  261. 
under   sixteen,    9  261. 
fraud,    intercourse    procured    by,    99  261, 

266. 
incapacity  of  male,  9  262. 
lunatic  of,  9  261. 
male  under  fourteen,  9  262. 
murder  in  attempting:,  9  189. 
penetration    sufficient    to    constitute    of- 
fense,  9  263. 
personating    husband,    9  261. 
pkyvleal  ability 

as  to,   generally.   9  262. 
capacity  must  be  proved  when,  9  262. 
punishment  of,  9  264. 

submission    to    connection    under    belief 

that     person     Is     husband, 
9  261. 
unconscious  female,   9  261. 

RATS 

predatory  animals,   9  887^C8:]. 

REAL    PROPERTY 

coextensive    with    lands    and    tenements, 

9  7. 

false  advertisement  concerning:,  a  misde- 
meanor, 9  664b. 

landmarks,      defacing:,     a     misdemeanor, 

9  606. 

larceny,  severing:  and  removing:  from.  Is, 

9  496. 

malicious  injury  to  freehold,  a  misde- 
meanor, 9  601. 

married  person  selling,  under  false  pre- 
tenses, guilty  of  felony, 
9  634. 


RBAIj  PROPBRTT — (Continued). 

retaking  possession  after  removal,  a  mis- 

-  demeanor,  9  419. 
selling  twice,  a  felony,  9  688. 

REARRBST 

of  person  out  under  order  for  probation* 

9  1203. 

RBASONABLB  DOUBT 

as    to,   generally,    9 1096. 
acquittal  in  case  of,  9  1096. 


as  to,  conviction  of  the  lowest,  only, 

9  1097. 
of,  certainty  of,  required,  9  1097. 

RBCALIi  PETITION.     See  tit.  Petition. 

RECAPTURE.     See   tit.   Escape. 

RECEIPT 

by    officer,    for   money,    etc.,    taken    from 

prisoner  arrested,    9  1412. 

duplicate    must    be    marked    "duplicate," 

9  680. 

erroneous  issue  of,  in  good  faith,  9  679. 

falae 

for  poll-taxes,   penalty,    9  431. 
passing,  a  felony,   99  432,  678,  581. 

fraudulent  Issue  of,  a  felony,  99  432,  578, 

681. 

license  for  failure  to  give,  a  misdemeanor, 

9  431. 

on  taking  property  under  search-warrant, 

9  1636. 

poll-taxes  for,   failure   to   give,  a  misde- 
meanor, 9  431. 

search-warrant,    giving    property    taken 

under,   9  1636. 

warehouse,    issuing    fictitious,    a    felony. 

99  678,   681. 

RECEIVING  STOLEN  PROPERTY.     See  tit. 
Larceny. 
Jurisdiction   of  prosecution   for,    9  789. 
penalty  for,   9  496. 
presumptive  evidence,   9  496. 

RECOGNIZANCE 

of  witness  at  coroner's  inquest,  9  1614a. 

REC01II1IIBND.%.TI0N  TO   MERCY.     See    tit. 
Verdict. 

RBCOMMITMENT 

admission  to  bail  when,  9  1311. 
arrest  In  another  county,  9  1312. 
baU 

form  of  undertaking.  9  1316. 

given     on    qualification     of    sureties, 
91317. 

how  taken  in  such  cases,  9  1316. 

In  case  of.  who  may  take,  9  1316. 

may  be   taken   when   and    when   not, 
9  1314. 

must     possess     what     qualifications, 
9  1317. 
contents  of  order  for,  9  1311. 
for  failure  to  appear  for  Judgment,  9  1313. 
if  for  other  cause,  9  1314. 
may  arrest  in  any  county,  9  1312. 
order  of,  contents,   9  1311. 
ordered  on  habeas  corpus  when.  9  1490. 
pursuant  to  order  for,  defendant  may  be 

arrested,    9  1213. 

RECONSIDERATION.     See   tit.   Verdict. 
of  verdict,  may  be  directed  when,  9  1161. 


RECORD 

action*  of,  what  eonfltitutes,  f  1207. 
adding  names  to  Jury^liat,  penalty,  f  116. 
altering  or  forgoing,  penalty,  f  471. 
clerk     to     transmit     to     appellate     court, 

§  1246. 
destroyinff,  penalty,  SS  US,  114. 


entries  in«  a  forgery,  f  471. 
instrument,    offering,    for.    a    felony, 

8115. 
preparing:  for  trial,  a  felony.  8  134. 

falsification,  no  limit  of  time  for  prosecu- 

Uon.    9  799. 

iidsifytBs 

as  to,  generally,  8fi  113,  114. 
Jury-list,   penalty.   I  117. 

forced  Instrument,  offering,  for,  penalty, 

1115. 

forgery  of,  8  470. 

S^rand  Jury  entitled  to  access  to,  without 

charge,    8  924. 

mutilatingr,  a  felony,   8  113. 

offeringr   false   or   forged   instrument  for, 

a  felony,   8  115. 

printing  of  in   criminal   cases,   dispensed 

with,  81247e. 

public,  no  limitation  of  time  for  prosecu- 
tion of  falsification  of, 
8  799. 

refusal  of  ofl&cer  to  surrender  to  succes- 
sor, 8  76. 

stealing,  penalty  for,  8  US. 

RBCORDDTG  TERDICT.     See  tit.  Verdict, 
as   to,   generally.   8  1164. 

RED  TXAG 

use  of  prohibited,  8  403a. 

REDEBIFTIOIf 

selling,  by  pawnbrokers,  before  time  ex- 
pired,  penalty,   8  341. 


bribing.  88  92.  93,  96. 

contempt  before,  8  166. 

improper  attempts  to  influence,  i  95. 

Intimidation  of,  8  95. 

misconduct,  of,  8  96. 

reeelvlBS 

bribe,  penalty.  8  9S. 

communication  other  than  In  regular 
proceeding,   8  96. 

REPERElVDrv   KETITlOlf.     See    tit   Peti- 
tion. 

REFORM  SCHOOIi.     See  tit  Prison. 

bringing  Intoxicants,   narcotics,  weapons. 

explosives  into,  or  upon 
grounds  of.   89  171a,  180[a1. 

child  not  to  be  confined  with  adult.  9  273b. 

communicating     with     inmates,     penalty, 

8 171.      • 

drugs,    liquors,    weapons,    or    explosives. 

bringing  into  penalty, 
171a. 

escape  from,  assisting  in,  penalty.  8  109. 

evil-minded  person,  vagrant,  etc.,  com- 
municating with  inmates, 
penalty.    8  171c. 

ex-convlct  coming  within  grounds  of.  pen- 
alty. 9  I71b. 

expenses  of  Infant  delinquents  at,   9  1388. 


REFORM   SCHOOI« — (Continued). 

letter,    writing,   or   reading-matter   taken 

to  or  from.  9  171. 

liquors,  sale  of,  within  two  miles  of.  pen- 
alty,  9  172. 

tramps    coming   on    grounds    of.    penalty, 

9171c 

vagrants  coming  on  grounds  of.  9  171c. 

REFORMATORY.     See   tiU.   Prison:   Proba- 
tionary Treatment;  Reform  School; 
Whittier  State  School, 
sale,  etc.,  of  liquors  near,  a  misdemeanor. 

9172. 

REFrSAl.  TO  BE  STITORM.  See  tit.  Witness. 
by   or   to   answer  questions   of   board    of 

Judges  of  elections,  a  mis- 
demeanor.  9  43. 

REFrSAIi  TO  OBEY   SUMMONS 

of  board  of  registration,  a  misdemeanor. 

9  44. 

REGISTERED  TRADE-M.4RK 

of   labor   union,   use    of,   a   misdemeanor. 

9  S49b. 

REGISTRATION.     See   tits.    Election  Laws; 
Election, 
false,  of  animals,  a  misdemeanor.  9  537a. 
of  docked  horses,  9  597b [2]. 
of  voters.     See  tit  Fraudulent   Registra- 

Uon. 
REINDEER 

domestic,     may    be     Imported     and     sold, 

9  626f. 

RELIGIOUS  MEETINGS 

disturbing,  a  misdemeanor,  9  302. 


civil,    preserved,    9  9. 

REMITTITUR 

appellate    court    loses    jurisdiction    after, 

9  1265. 
how  entered,   99  1264,  1265. 

REMOTAIi 

of  automobile  subject  to  lien,  a  misde- 
meanor,  9  537d. 

of  leased  property,  fraudulent,  constitutes 

embezzlement.   9  504a. 

of  stakes  of  public  highway,  a  misde- 
meanor.   9  588a. 

REMOVAL.  FROM   OFFICE.     See    tits.    Im- 
peachment;   Ofllcer. 
for  neglect   or  violation   of  official  duty, 

9  661. 

REMOVAL.  OF  ACnoiT.     See  tit.  Venue. 

action  may  be  removed  when.   9  1033. 

applicable  for,  how  made.   9  1034. 

authority  of  court  to  which  action  Is  re- 
moved. 9  1038. 

duty  of  court  on,  as  to.  generally.   9  1035. 

order    of    removal,    entry    and    certificate 

on,   9  1036. 

original     papers     must     be     transmitted 

when.    9  1038. 

proceedings  on  removal  where  defendant 

is   In   custody,    9  1037. 
REMOiniNG 

of  public  records  by  officer  having  them 

in    custody,    larceny,    when. 
9  113. 

REMOVING  I^ANDMARKS 

a  misdemeanor,    9  605. 


GENERAL.  INDBX. 


1855 


RENOVATED  RVTTER.     See  tits.  Oleomar- 
grarine;    Process    Butter, 
penalty  for  sale  of,  f  888a. 

REPEAL. 

acts    preserved    from,    In    enactment    of 

Penal  Code,   §  23. 
REPORTER 

Judicial    officer    receiving    part   of   salary 

of,  penalty,  §  94. 
notes  of,   transcription   on  appeal,   9  1247. 

further  transcript,  9  1247c. 
time  in  which  to  make  and  file,  9  1247. 

can    not    be     extended    by    trial 
court,   9  1247d. 
transcript    of    notes    of    chargre    to    jury. 

See  tit.   Charge. 
REPORTS 

of  state   prisons.     See   tit.  State   Prisons, 
wholesale   fish   dealers   to   make,   penalty 

for  failure,  9  630a. 

REPRESENTATIONS 

false,   as   to   quality   or   merits    of   goods 

sold  or  advertised,  penalty, 
9  664a. 

REPRIEVES,   COMMUTATIONS   AND   PAR- 
DONS 
poorer  of  irovemor  to  pant 

as  to,  generally,  9  1417. 

in   respect  to  conviction   for  treason, 

9  1418. 
judicial    parole,    law    providing    for, 
9 1208. 
report  of  c«ji« 

how  and  from  whom  required,  9  1420. 
notice   to   district  attorney   on   appli- 
cation for  pardon,  9  1421. 
publication  of  notice,  9  1422. 
when    provisions    of   code    not   appli- 
cable,   9  1423. 
reprieve,   in   general,   99 1417,   1419. 
to  communicate  to  legislature  respecting 

all,    91419. 

REPUTATION 

as    evidence    of    character    of    house    ofl 

prostitution,    9  316. 

RESCUE.     See  tits.   Escape;  Resisting  Offi- 
cer, 
breaking    doors    to    retake    prisoner   res- 
cued, 9  866. 
insurrection,   9  411. 
of  prisoners,  9  101. 
retaklBflT 

goods  from  officer,  9  102. 
person   rescued,   9  866. 

RESERVOIR 

malicious     Injury     to,     a     misdemeanor, 

99  692,   607. 
RESIDENCE 

crimes  committed  out  of  state,  when  pun- 
ishable in  state,  9  27. 

RESIDENT  NON-GAME  BIRDS 

shipping  of,  penalty,   9  637d. 

RESISTANCE,  UNLAIVFUL 

by  other  parties,  in  what  case  may,  and 

to  what  extent,  9  693. 
in  what  cases,  9  693. 
lawful  when,  and  by  whom,  99  692,  694. 
public  officer,  to,  99  69,  148. 


RESISTANCE,    UNLAWFUL — (Continued), 
to  service  of  process,   overcoming.   99  723, 

728,  732. 
who  may  make,  9  692. 

RESISTING     PUBLIC     OFFICER     IN     DIS- 
CHARGE  OF  DUTY 

as  to,  generally,  9  69. 

penalty  for,   99  69,   148. 

rescuing  prisoners  from.     See  tit.  Rescue. 

RESOLUTION  OF  LEGISLATURE.     See   tit. 
Legislature, 
altering  draft  of,  a  felony,  9  83. 

enrolled  copy  of,  a  felony,  9  84. 

RESTRAINT 
what  dearree  allowed 

before  conviction,  9  688. 
of  jury,   9  886. 

RESUBMISSION 
after  diacfcarire 

arrest  of  Judgment  on,  9  1188. 
because    facts    do    not   constitute    of- 
fense, 9  1117. 
not  being   ordered   on   sustaining   demur- 
rer, defendant  must  be  dis- 
charged,   9  1009. 
of  ease  after  dlamlMMil  of  indictment 
as   to,  generally,   9  942. 
indictment  set  aside,   9  942. 
when  demurrer  allowed,  9  1008. 

RETAINING 

fish  or  game  after  open  season,  9  626a[2]. 

RETAKING 

after  escape  or  rescue.     See  tits.  Escape; 

Rescue. 
may  be 

at  any  place,  9  864. 
at  any  time,  9  664. 
goods  from  custody  of  officer,   9  102. 

RETRIAL 

where  jury  discharged  or  prevented  from 

giving  verdict,   9  1141. 

RETROACTIVE 

Penal  Code  not,  exception,   9  8. 

RETURNING 

to  lands  after  removal  by  process,  a  mis- 
demeanor,  9  419. 

RETURNS.     See  tit.   Elections. 

REVENUE.    See  tit.  Taxes. 

board   of   examiners,   controller,   or  state 

treasurer  neglecting  duty 
concerning,  guilty  of  fel- 
ony,  9  441. 

obstructing  collection  of,  a  misdemeanor, 

9  428. 

officer  connected  with,  refusing  inspection 

of  books,  penalty,   9  440. 

REVENUE  COLLECTOR.     See  tit.   Taxes, 
obstructing    in    collection    of    revenue,    a 

misdemeanor,   9  428. 
refusal  to  permit  inspection   of  books,  a 

misdemeanor,   9  440. 
REVERSAL 

not  made  without  argument,   9  1253. 

REVOCATION 

of  angler's,  hunter's,  etc.,  licenses.  9  631e, 

REIVARD 

amount   that  may  be  offered,   9  1547. 
extradition  for,   9  1658. 
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for   apprehension    of    fugritive,    9  1547. 
STOTernor.   when   may  offer,   for  criminal, 

S  1547. 
in  general,  S  1547. 

taking,  for  deputation,  penalty,  8  74« 
when   payable,    §  1547. 

RIGHT    OF    TRIAL    BY    JURY.      Bee    titS. 
Jury;  Trial. 

RINGTAIL  CAT 

a  predatory  animal*   9  687^[gr]. 

RIOT,  ROUT,  AND  UNLAWFUL  ASSEMBLY 

arrest  of  rioters  not  dispersing,  9  727. 
commandiner  assistance   by   officers   serv- 
ing process  for,   9  723. 
contempt,    resisting    service    of    process, 

9  728. 
defiaitloB 

of  riot,   9  404. 
of  rout,  9  406. 

of  unlawful  assembly,   9  407. 
homicide  in  suppressing,  justifiable,  9  197. 
Jurisdiction     of     Justices'     courts,     over» 

9  1425. 
maglBtrate 

and    officers    to    command    rioters    to 

disperse,  9  726. 
or   officer    refusing    or   neglecting    to 
disperse,  penalty,  9  410. 
names  of  persons  resisting  process  to  be 

certified  to  court,  9  724. 

pnnlslUBeBt  of 

riot,   9  406. 

rout,  9  408. 

unlawful  assembly,  9  408. 
remaining  at,  after  warning  to  disperse; 

penalty,  9  409. 
riot,   punishment  for,   9  405. 

remaining  present  at  place   of,   after 
warning  to  disperse,  a  mis- 
demeanor,   9  409. 
■   rout 

definition  of,   9  406. 

punishment  of,    9  408. 

remaining  at  place  of,  after  warning 
to  disperse,  a  misdemeanor. 
9  409. 
suppression  of 

magistrate  may  command  rioters  to 
disperse,    9  726. 

officer  may   command   rioters   to   dis- 
perse,  9  726. 
to  certify  to  court  names  of  re- 
sisters.    9  724. 

power  of  sheriff  or  other  officer  to 
overcome  resistance  to 
process,   9  723.  ' 

rioters  to  be  arrested  if  they  do  not 
disperse,    9  727. 

'^nlawfal  assembly" 

definition  of.   9  407. 

punishment  for  unlawful  assembly, 
9  408. 

remaining  present  at  place  of,  after 
warning  to  disperse,  a  mis- 
demeanor,  9  409. 

RIVER.     See  tit.  Water. 

depositing    dead    animals    in,    a    misde- 
meanor, 9  874. 


ROAD.     See  tit.  Highways. 

convict   may    be    compelled    to   work    on, 

9  273h. 

engineering  department  may  close,  9  588b. 

maintaining,  without  authority,  a  misde- 
meanor,   9  886. 

removal    of    stakes    of,    a    misdemeanor, 

9  688a. 
ROBBERY 

assault  with  intent  to  commit,  9  220. 

bringing    stolen    property    within    state, 

9  27. 

fear  as  an  element  in,  9  212. 

going  upon  railroads,  etc.,  for,  9  214. 

Jurisdiction  where  property  brought  Into 

county,   99  27,   786. 

kidnaping,   9  209. 

murder   in   committing,    9 189. 

punishment  for.   9  213. 

railroad  train,  boarding,  to  commit,  9  214. 

stolen  property,  bringing  Into  state,  9  786. 

RODENTIA,  ORDER  OF 

predatory  animals,   9  637 H. 

RODEOS 

effect  of  code  on  statute  regulating,  9  23. 

ROOMING-HOUSE 

cubic  feet  of  space  in  rooms,  violation  of 

regulation,  a  misdemeanor. 
9  401a. 

ROUT.     See  tit.   Riot,  Rout,  and  Unlawful 
Assembly, 
definition  of  term,  9  406. 
Jurisdiction  of  Justice  of  the  peace.  9  1426. 
magistrate  refusing  to  disperse,  penalty, 

9  410. 
punishment  of,   9  408. 
refusal 

of    magistrate    to    disperse,    penalty. 

9  410. 
to    disperse    on    command,    a    misde- 
meanor, 9  416. 
remaining  at,  after  warning  to  disperse^ 

a  misdemeanor,   9  409. 
unlawful  assembly,  deflhltlon  of,  9  407. 

SACRAMENTO  PERCH 

close  season  for,  penalty  for  taking,  etc., 

9  632b[2]. 

SACRAMENTO  RIVER 

limits  of  tide-water  in,  9  632[2]. 
SAILOR.     See  tit.  Shipping, 
boarding-house,  violation  of  provisions  of 

code     concerning,     penalty. 
9  648. 

SAILORS'  OR  SOLDIERS'  HOBIE 

liquors,   sale   of,   within   one   mile   and  a 

half  of,  penalty,  9  172. 

SALARY.     See  tits.  Officer;  Wages. 

receiving  part  of  subordinate's,  by  Judi- 
cial officer,  penalty,  9  94. 
retaining  part  of,  of  deputy,  etc.,  a  fel- 
ony,  9  74a. 
SALE 
adulterated  food,  of,  a  misdemeanor,  9  382. 
false 

labels  on  goods,  penalty,  9  849a. 
weight,  giving,  a  misdemeanor,  9  554. 
frandvIeBt 

by  debtor,  penalty.  99  154,  531. 
by  married  person,  penalty,  9  584. 
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SALB 
frandvleBt — (Continued). 

representation  of  quality  or  merits  of 

of  groods  on,  a  misdemeanor, 

§  654a. 
STOods  kept  for.     See  tit.  Goods  Kept  for 

Sale. 
!n  an  action  to  defraud,   S  155. 
labels,     false,     on     groods     sold,     penalty, 

fi  S49a. 
of   convict    made   ^oods,   a   misdemeanor, 

§  679a. 
of  groods   with   counterfeit   trade-mark,   a 

misdemeanor,  S  351. 
of  intoxicating:  liquor  near  state  grounds, 

penalty,   9  172. 
near    university,    §  172a. 
of  trout.     See  tit.  Game  and  Fish. 

a    misdemeanor,    §  632c. 
penalty  for  officer  purchasing:  at  certain, 

§71. 
putting^  extraneous  substances  into  groods 

to  increase  weight,  penalty, 

§  381. 
with  intent  to  defraud,  penalty,   S  155. 

SAtiM019,     See   tits.   Fish  and  Game;   Game 
Laws, 
catch  out  of  state  no  defense,  5  684. 
limits  of  tide  waters,  §  684. 
taking  with  nets,  penalty,  i  634. 

disposition  of  fines,   {  634. 
using  roe  as  bait  prohibited,  §  632b. 

SALOONS.     See  tit.  Intoxicating  Liquors, 
minors  not  to  visit,  §  273. 
payment  of  wages  to  employees  in,  misde- 
meanor,   S  680. 
permltttaiT  minor* 

to  gamble  in,  penalty,   f  336. 
to    visit,    penalty,    §S  278,    397b. 

.SALT-IVATBR  EELS 

protection  of,  penalty  for  violating  pro- 
vision,  §  628j. 

SAL.T-1%'ATER  PERCH 

protection  of,   §  628gC2]. 

SALVAGE 

retaining  wrecked  property  after  pay- 
ment of,  penalty,  9  644* 

SAN  FRANCISCO 

act  relating  to  houses  of  ill-fame  con- 
tinued in  force,  9  23. 

collecting  tolls  or  wharfage  without  au- 
thority, a  misdemeanor, 
9  642. 

goods  saved  from  fire  in.  failure  to  no- 
tify,   penalty,    9  500. 

harbor,    police    regulations,    §  643. 

removing    property    from    warehouses    In, 

without  authority,  9  642. 

unlawful    interment    In.    a    misdemeanor, 

9  297. 

violating    quarantine    laws     of,     penalty, 

9  373a. 

BAN  FRANCISCO  HARBOR.     See  tits.  Har- 
bor;   San   Francisco  Harbor. 

SAN  JOACtl^IN  RIVER 

limits   of  tide- water  in,   9  684. 

SAN  QITENTIN.     See   tit.  Prison. 
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SANITARIUM 

where   contagious,   etc.,   diseases   treated, 

penalty  for  laundry  receiv- 
ing, linen,  from,  9  402eC2]. 

SANTA  BARBARA  CHANNEL 

protection   of  seals   in,   9  637c. 

SANTA  CATALINA 

Ashing    near,    limited    to    hook    and    line. 

9  634^. 

SAVINGS  BANK.     See   tit.  Bank. 

deposit,    receiving,   by   officer,   etc.,   when 

Insolvent,  9  562. 
officer   overdrawing   his   account   with,    a 

misdemeanor,  9  661. 
receiving  deposits  when   insolvent,   a 
misdemeanor,    9  662. 

SATir-LOG.     See  tit  Ijog. 

SCAFFOLDING 

construction      of     unsafe,      misdemeanor, 

9  402c. 
inspection  of,  obstruction  of  officer  In,  a 

misdemeanor,    9  402c. 
unsafe,     erection      of,      a      misdemeanor, 

9  402c. 

SCHOOL  OF  INDUSTRY.     See  tits.   Reform 
School;  Whittier  State  School. 

SCHOOL    OF    REFORM.      See    tit    Reform 
School. 

SCHOOL  OFFICIAL 

purchase  of  supplemental  books  by,  pen- 
alty,  9  308b. 

SCHOOL  TEACHERS 

abuse  of.  penalty,   99  653b,   654. 

SCIENTIFIC   PURPOSES 

certificate   to   take   birds   for,   9  637e. 

SCIURIDiE  FAMILY     , 

not  predatory  animals,   9  637^[g]. 

SCRIP 

forging,    penalty,    9  474. 

officer  dealing  in,  not  to  be  interested  in 

contracts,    9  71. 

private,    9  7. 

selling  for  passage  on  common  carrier  to 

person  not  entitled,  a  mis- 
demeanor,  9  483. 

SEA  BRANT 

may   not  be   killed,   when,    9  626p[2]. 

SEA-GULL 

protection  of,  in  vicinity  of  Santa  Monica, 

9  599. 
sea  lions  in  Santa  Barbara  channel,  9  637c. 

SEA   OTTER 

penalty  for  killing,  9  626q. 

SEAL 

forging,   9  472. 

includes  what,  9  7. 

making    and    using    public    or   corporate, 

for   purpose   of   defrauding, 

forgery,   9  472, 
private  person,   9  7. 
scroll  of  the  pen,   9  7. 

SEALS 

in  Santa  Barbara  channel,   protection  of, 

9  637c. 

SEAMEN.     See  tit  Shipping. 

enticing,  to  desert,  a  misdemeanor,  9  644. 
harboring  deserter,  a  misdemeanor,  9  645. 
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SEARCH 

of  ballding:,  in  case  of  Injury  to  animals 

or    birds,    f  599a. 
of  defendants,  in  presence  of  magristrate, 

when,    S  1542. 

SEARCH-'WARRAlfT 

mAdavlt 

supported   by.   form  of,   and   what  to 

contain.    !  1525. 
to  Inventory,   fi  1538. 
brealcinflT  open  doors  in  executlngr*  8  1631. 
custody  of  property  taken,   i  1536. 
definition   of  term,   8  1523. 
depositions  at   examination   of  complain- 
ant,  f  8  1526,  1527. 
flllng  and  return,  8  1541. 
to  be  returned  to  court,  8  1541. 
what  to  contain,   S  1527. 
embezzled   property,    to   recover,    8 1524. 
evidence,    hearing,    where    grounds    for, 

controverted,    f  1539. 
examination     of     complainant     on     oath, 

88  1626.    1528. 
fllingr  and  return  of  deposition  by  magis- 
trate,   8  1541. 
form  of  warrant,   8  1629. 
grounds     for    issuing,    as    to,,    generally, 

881625,   1528. 
controverted,  proceedings  on,   8  1539. 
inventory,  filling  and  return,  as  to.  gen- 
erally, 8  1641. 
affidavit  of  ofllcer,   to.   8  1637. 
'^as  to  making  of.  8  1637. 

/Copy    of,    to    be    delivered    to    whom, 

8  1538. 
of  property  taken  on,   8  1637. 
Issue  of,  when,  8  1628. 
issued  only  upon  probable  cause,  88  1525, 

1528. 
magistrate    may    direct    defendant    to    be 

searched  when.  8  1542. 
must   examine    complainant   on    oath, 
8  1526. 
mallriously  procuring,  penalty,   8  170. 
probable  cause,  necessary  to  issuance  of, 

88  1625.    1528. 
proceedings    where    grounds    of    warrant 

are   contested,    8  1539. 
where    magistrate    without    power    to 
inquire  Into  offense,   6  1641. 
property    to    be    restored    to    person   from 

whom   taken,   8  1540. 
receipt   to    be   given    for   property    taken, 

8  1536. 
restoring  property  taken   under,   8  1540. 
return    of    depositions,    warrant,    and    in- 
ventory,   8  1541. 
return    of   ywurrmnt 

and    delivery    of    Inventory    of    prop- 
erty,   8  1537. 
time  within  which  to  be  made,  8  1634. 
search    of   defendant,    8  1542. 
<      Bervlce  of 

'  at  night,   when   made,   8  1533. 

by  whom  to  be  made,  8  1530. 
generally,    to    be    made    In    daytime, 
8  1534. 
sign,  magistrate  must,  8  1528. 
time  for  executing  and  returning,  8  1534. 
trade-mark,   for  property   with,    9  1524. 
void,    unless    executed    within     ten     c!;iya. 

8  1534. 


SEARCH-WARRAMT— (Continued). 
wamiBt 

by  whom   to  be  served.   8  1530. 
disposition   of  property   taken    under, 

8  1536. 
form  of,  8  1629. 
iBveatory  •!  property 

copy  of.  to  be  delivered  to  whom» 

8  1638. 
delivery  of,    8  1587. 
officer  may   break  open  doors   to   ex- 
ecute.  8  1631. 
to     g-ive     receipt     for     property 

taken,   8  1535. 
to   liberate    person    acting    in    his 
aid.   81632. 
return    of    warrant    and    delivery    of 

inventory,   8  1637. 
to  be  returned  to  court,  8  1641. 
to  issue  when,  8  1628. 
when  may  be  Issued,  8  1628. 
warrant   to   ^e   served   in    the   night- 
time,  when,    8  1633. 
within   what  period   of   time   warrant 
must  be  executed,  8  1534. 

SECOTfD    OFFENSE.      See    tits.    Conviction 
of  Prior  Offense;  Former  Jeopardy. 
after   coBvleHoa   of 

attempt     to     commit     felony,     8S  667, 

668. 
first  offense,  8  ^06. 
prior  offense,  provision  as  to.  8  666. 
foreign     conviction     of     former     offense, 

8  668. 
ImprisonmeBt*   second    term    of»    to    com* 

meace  'wfcen 
as   to,   generally,   8  669. 
to  begin  when,  88  669.  670. 
indictment      charging     prior     conviction. 

proceedings  on,   8  1025. 
not  petty,  punishment  for,  6  067. 
previous  convletfon 

findings  on.   6  1168. 

indictment  charging,   proceedings  on, 

8  1026. 
pnntofcmeat  on  seeond  eonvletion 
as   to.   generally,   8  066. 
on    charge    of    circulating    paper 
money,   8  048. 
second    term    of    imprisonment    to    com- 
mence when,   8  069. 

SECOND  PROSECUTION.     See  tits.   Former 
Conviction   or  Acquittal;  Jeopardy, 
for  the  same  offense,  prohibited,  6  687. 

SECRET 

extortion  by  threats  to  expose,  8  619. 

SECRET  ORGANIZATION 

badge    of,    wearing,    without    right,    pen- 
alty,   8  538b. 
SECRETING 

public  records  by  officer  having   them   in 

custody,  a  felony,    §  113. 
SECTION 

declaring  crimes  punishable,  88  12,  18,  19. 

SKCrRITY 
appearance 

of  defendant,  for,  8  862. 
of  witnesses,  for,  88  879-882. 
peace   to  keep.    See  tit.  Security  to  Keep 

the   Peace. 
as  to,  generally,   88  701-714. 
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SECURITY  TO  KBEP  THE  PEACE 

chargre    being    controverted,    proceedings 

on,   §  704. 
eontmltment 

as  to,  for  not  grivingr  security,  S  708. 
how  discharged,   §  708. 
effect 

of  giving  security,   §  707. 
of  refusing  to  give  security,  §  707. 
examination     of     complainant     and     wit- 
nesses,   §  702. 
information  of  threatened  offense,   §  701. 
magistrate,     where    breach    of    peace    iii 

presence   of,    S  710. 
not  required,  except  as  provided  by  code, 

S  714. 
persons   comj)lained   of   to   be   discharged 

when,   S  705. 
proceedings    on     charges     being     Cjontro- 

verted,    §  704. 
required  when,  §  706. 

security    required    for    assault   committed 

in     presence     of     court     or 
magistrate,  §  710. 
VBdertaklng  on 

to  be  filed  in  clerk's  office,  §  709. 
when  and  how  prosecuted,  §  712. 
when  broken,  S  711. 
warrant  of  arrest,  S  703. 

SEDUCTION.     See  tits.  Prostitution;  Seduc- 
tion for  Purposes  of  Prostitution, 
evidence  upon  trial,  for,  §  1108. 
promise   to  marry,  under,   §  268. 
prosecutrix  must  be  corroborated,   S  1106. 
prostitution.     See  tit.   Seduction   for  Pur- 
poses of  Prostitution, 
subsequent  marriage  of  parties,  effect  of, 

9  269. 

SEDUCTION  FOR  PURPOSES  OF  PROSTI- 
TUTION 

as  to  what  constitutes,  S  266. 
punishment,    9§  266,    267. 

SEINES.      See    tits.    Game    and    Fish;    Nets 
and   Seines, 
use  of  in  taking  salmon,  fi  634. 

SEIZURE 

without  process,  penalty,  S  146. 

SEIiF-DEFENSE.  See   tits.   Excusable  Hom- 
icide;  Justifiable  Homicide, 
bare  fear  does  not  Justify  killing,  S  198. 
homicide,  in,   §  197. 

justifiable.     See   tit  Justifiable  Homicide, 
lawful  resistance,  who  may  make,  fi  692. 

SELLER 

to    give    weight    failure,    a    misdemeanor, 

§566. 
SELLING 

debased   quicksilver,  a  misdemeanor,   S  367. 

for    immoral    purposes,    a    misdemeanor, 

$  266f. 
property    received    for    transportation    or 

storage,    punishment,    S  681. 

SENATE.     See   tit.   Impeachment, 
bribing  member  of,  S  63. 

SENATE   BILL 

alteration   of.     See  tit.   Forgery, 
forgery  of.     See   tit.  Forgery. 

SENDING   CHILDREN 

to  Immoral  places,  penalty,   §  273f. 
to  saloons,  penalty,   §  273f. 


SENTENCE.     See    tits.   Judgment;   Punish- 
ment, 
arraignment  for,    f  1200. 

attempt  to  eommit  erime 
penalty 

as    to,   generally,    S  861. 
where     different     offense    accom- 
plished, §  665. 
contempt  for,  does  not  mitigate,   8  668. 

credits  ' 

forfeiture   of,   §  1688. 
for  good  behavior 

as  to,  generally,   9  1688. 
record  of  prisoners,  9  1588. 
of  prisoners  in  county  Jail,   for   good 

behavior,   9  1614. 
schedule  of,  9  1688. 
death    of,    proceedings    where    defendant 

insane,   9  1221. 
degree    of    crime,    court    must    determine, 

5  1192. 
duty  of  court  in  general,  9  12. 
felony,    for,    where     not    otherwise    pro- 
vided, 9  18. 
fine     may     be     added     to     imprisonment, 

99  672,   1446. 
gold   coin,   valuation   to    oe    estimated   in, 

9  678. 

in  general,  9  13. 

indeterminate,   law   providing   for,    9  1168. 
life,  of  imprisonment  for,  9  871. 
limits  for,  9  13. 

of  death.    See  tit.  Sentence  of  Death, 
of  imprisonment  In  state  prison,  disposi- 
tion of  prisoner,  9  1202a. 
of  insane  person,   prohibited,    9  1367. 

probation 

rearrest   of    defendant,    and    proceed- 
ings   on   judgment,    99  1203, 
1216. 
revocation,     suspension,     modification 

of.  99  1203.  1216. 
suspension    of    sentence    and    placing 

defendant  under,   9  1203. 
termination   of,  and  discharge  of  de- 
fendant under,   9  1203. 
probationary    treatment    of    Juvenile    de- 
linquents,   9  1388. 
punishment  determined   how,   9  18. 
reformatories.     See  tit.  Reformatory. 

second  offenaes 

as  to,  on  conviction  of,  99  666.  668. 
term    of    imprisonment    on,    when    to 
commence,   §  669. 
suspension  of  by  trial  Judge,  law  provid- 
ing for,   9  1203. 
temporary  release  of  person.s.  time  not  to 

be   included,   9  670. 

nn  executed  Jndgment  of  death 

carrying  into   effect,    9  1227. 

order  carrying  into  effect.   91227. 
Whittier  State  School,  to.     See  tit.  Whit- 
tier  State  School. 

sale,    etc.,    of   liquors    near,    a   misde- 
meanor,   9  172. 

SENTENCE  TO  DEATH 

female,  of»  nvppoNcd  to  be  pregnant 

duty  of  warden,  §  1225. 
procedure  on,  9  1225. 
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S&NTENCB  TO  DEATH — (Continued). 
iroTernor 

may      require      opinion      of     Justices, 

§  1227. 
may  suspend,  §  1227. 
fiMnnlty  of  defendant 

defendant    found    to    have    recovered, 
duty   of  warden,  S  1224. 

duty  of  district  attorney  upon  hear- 
ing:.  §  1222. 
•(        how  determined,  S  1221. 

order   of  court  committing:   to   insane 
hospital,   i  1223. 
jud^e  to  transmit  statement  of  conviction 

and   testimony  to  governor, 
§  1218. 

SBPIILTITRE.     See  tit.  Cemetery. 

SERVANT.     See  tit.  Master  and  Servant, 
gruilty  of  embezzlement  when,   §  508. 
homicide  in  defending,  S  197. 

SERVICE 

articles    of    impeachment,    on    defendant, 

of,   §740. 
bench-warrant,    of,    by    whom    and    how, 

§§  986.  1196. 
coroner's  warrant,  of,  by  whom,  §  1519. 
notice  of  appeal,  of.  how  made.  S  1241. 
of    application    for    bail,    of,    on  "  whom, 

§  1274. 
of    impeachment    articles    on     defendant, 

§740. 
prisoner,  on,  how  made.  §  1609. 
search-warrant,    of,    by   whom,   and    how, 

§§  1530.  1633. 
subpoena,  of,  §  1328. 
summons  on  corporation,  of,  §  1392. 
warrant  of  arreat 

by   telegraph,   §  860. 
in  another  county,  how  served,   §  820. 
.     writ  of  habeas  corpus,  of,  §  1478. 

SERVITIDE.      See    tit.    Involuntary    Servi- 
tude, 
holding  in   involuntary,  a  felony,   §  181. 

SETTING  FIRE.     See  tit.  Fire. 

wilfully  or  negligently,  penalty,  8  884. 

SETTING    VESSEL    ADRIFT 

penalty.  §  608a. 

SETTLED  INSANITY.     See  tit.  Insanity. 

SHADE  TREE.     See  tit.  Tree, 
injuring,  penalty,  §  622. 

SHARE  OF  STOCK.     See  tit.  Corporation. 

SHARP-SHINNED   HAIVK 

a  predatory  bird,  §  637  H. 

SHELL  FISH.     See  tit.  Game  and  Fish. 
SHELLS  OF  ABALONES.    See  tit.  Abalones. 

SHREWS 

predatory   animals,    §  637 H> 

SHERIFF.    See  tit.  County  Jail. 

absence  of,  commitment  may  be  to  peace- 
officer,    §  863. 

answerable    for    safe-keeping    of    federal 

prisoners.  §  1602. 

arrested   person,    delay   in   taking,   before 

magistrate.    §  145. 

commitment  to,  for  examination,  form  of. 

§868. 

death  sentence,  duty  of,  respecting,  §  1229. 


SHERIFF — (Continued). 
duty  of 

on    receiving    copy    of    Judgment    of 

imprisonment,    §  1216. 
where    certificate    of    probable    cause 
served,   §§  1244,  1245. 

escape,    suffering    convicts    to,     liability, 

§108. 

fine,  neglecting  to  pay  over,  when  col- 
lected, penalty.   §  426. 

food,  bedding,  and  clothing  for  prisoners. 

§  1614. 

gaming,  duty  in  regard  to,  §  336. 

guard  for  jail,  may  employ,  when,  §  1610. 

hair-cutting  of  persons  convicted  of  mis- 
demeanor,  §  1616. 

jail,  to  be  kept  by,  §  1697. 

may  command  persons  to  assist  In  over- 
coming resistance  to  serv- 
ice of  process,  §  723. 

peace-officer,  is  a,  §  817. 

persons    duly    committed    to    be    received 

by,  §  1611. 

posse  comitatus.  refusing  to  join,  pen- 
alty, §  160. 

power  to  overcome  resistance  to  process, 

§723. 

priaoaera 

committed  by  United  States  court,  to 
receive     and     safely     keep. 
§§  1601.   1602. 
committed  on  civil  suit,  when  not  to 
be  received  by.  §  1612. 

refusal      to     receive     or     arrest     person 

charged    with    crime,    pen- 
alty,  §  142. 

service    on,    for    prisoner    held    by    him. 

§  1609. 

support     of     prisoner     arrested     on     civil 

process.  §  612. 

warrant 

for  execution  of  death  sentence,  to  be 

delivered  to,  §  1217. 
of  arrest,  directed  to,  §  818. 

SHIPMENT  OF  GAME 

limitations  as  to  certain,  §  627b. 

SHIPPING 

adrift,  fraudulently  setting  vessels,  pen- 
alty, §  608a. 

ballast,  throwing  overboard,  a  misde- 
meanor when,   §  618. 

bill  of  lading.     See  tit.  Bill   of  Lading, 
fraudulent    issue    of,    penalty,    §§  577. 
679. 

boilers,   ignorantly   or   negligently  using. 

penalty,   §§  348,   368. 

bvoy  or  beacon 

mooring   vessels    to,    a   misdemeanor, 

§614. 
removal   of,   a   misdemeanor.    §  609. 
burning  boats,  etc.,  penalty,   §  600. 
deer,  affidavit  when,   §  626u. 
defacing   marks   on   wrecked   property,   a 

felony,  §  356. 
definition   of   "vessel,"   §  7. 
destroying  vessel,  a  felony.  §  689. 
engines,   ignorantly  or  negligently  using, 

penalty,   §§  348.  368. 
explosives,  malicious  use  of,  on,  a  felony, 

§  601. 
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SHIPPING— (Continued). 

fraudulent  invoice,  register,   protest,  etc., 

making:,  a  felony,  {  641. 

game,  limitation  as  to  certain,   9  627b. 

invoice  makine:  false,  a  felony,  §  641. 

Jurisdiction  of  offense  committed  on  ves- 
sel, 8  783. 

manifest,  making:  false,  a  felony,  9  641. 

mismanagrement    of   steamboat,   a    felony, 

99  348.   368. 

mooringr  vessel  to  buoy  or  beacon,  a  mis- 
demeanor,  9  614. 

obstructing:  navig:ation  by  throwing-  over- 
board ballast,  etc.,  a  mis- 
demeanor,  9  613. 

piloting:  without  a  license,  a  misde- 
meanor, 9  379. 

police  reg:ulations  of  San  Francisco  har- 
bor, disregard  of,  a  misde- 
meanor, 9  643. 

quarantine  regulations,  violating,  pun- 
ishment. 9  376. 

racing,   penalty,   9  348. 

seamen,    enticing,     to    desert,    a    misde- 
meanor,   9  644. 
harboring  deserting,   a  misdemeanor, 
9  646. 

ship's  register,  making  false  or  fraudu- 
lent, penalty,   9  641. 

"vessel"   definition   of,   9  7. 

wharfage,  collecting  unlawful,  a  misde- 
meanor,  9  642. 

wrecked  property 

detaining,  after  salvage  paid,  a  mis- 
demeanor,  9  644. 
taking    or    having    possession    of,    a 

misdemeanor,   9  646. 
vessel,  destroying,  felony  when,  9  640. 

KHIPS 

hatch-tender  for  certain,   penalty,    9  368a. 
oflFenses  committed  on,  jurisdiction,  9  783. 

SHOOTING.     See  tit.  Game  and  Fish. 

entering  Inclosure  to  hunt,  without  per- 
mit, penalty.  9  602. 

tearing  down  notice  prohibiting  shooting 

on  premises,  penalty,   9  692. 

wild  duck  from  moving  boat,  etc.,  pen- 
alty, 9  626a. 

SHORTHAND  REPORTBR.     See  tit  Steno- 
graphic Reporter. 

SHRIMPS 

close  season  for,  9  628. 

penalty  for  unlawfully  taking,  etc.,  9  628. 

possession,  purchase  or  sale  during  close 

season,   penalty,   9  628. 
protection  of,  9  628. 

SHRIMP  NETS.     See  tit.  Fish  Nets. 
Cklnene 

prohibited,   9  636. 

use  of.  a  misdemeanor,   9  6281. 

SICK  JUROR.     See  tit.  Jury, 
procedure,  99  1123.  1139. 

SIGNAL  LIGHTS 

maliciously  masking  or  removing,  a  fel- 
ony, 9  610. 
wilfully  exhibiting,  a  felony.   9  610. 

SIGNALS 

of     coast     survey,     maliciously     Injuring, 

etc.,  a  misdemeanor,   9  616. 


SIGNATURE 

definition  of  term,  9  7. 
mark,  by,  how  made,  9  7* 
meaning,  of,  9  7. 
obtained  by  threats,  9  622. 

SIGNBOARD 

forbidding    hunting,    penalty   for    tearlngp 

down,  9  602. 
SINGULAR 

Included  in  plural,  9  7. 

SINKING  VBS8BL 

a  felony,  9  608c. 

SISKIYOU  COUNTY 

act  concerning  marks  and  brands  In,  con- 
tinued In  force,  9  23. 

trout    In,    act    concerning,    continued    in 

force,   9  23. 

SKIN,   OR   PART   OF   SKIN,   OF   BIRD 

having    in    possession    for    sale,    penalty, 

9  626r. 
selling,  penalty,   9  626r. 

SKUNKS 

predatory  animals,  9  687^[g]. 

SLAVERY 

as    to    infringement    of   personal    liberty, 

etc.,   9  181. 
bartering  in  ownership  of  person.   9  131. 
Chinese  or  Japanese  women,  landing,  for 

sale,  penalty.   9  266c. 
involuntary   servitude,   9  1-81. 
Jurisdiction  of  offense  of  kidnaping.  9  784. 
kidnaping    for    purpose    of,    punishment, 

9  207. 
Jurisdiction  of,  9  784. 

SLOT-MACHINE   DICE 

gambling  by  use  of,  9  330a. 

SMITH   RIVER 

limits  of   tide-water  in,   9  684. 

SNOl^SHED 

burning  of,  penalty,  9  600. 

SOCIETY.     See  tit.  Secret  Society, 
wearing  badge  of,  without  right,  penalty, 

9  638b. 

SOCIETY     FOR     PREVENTION     OF     CRU- 
ELTY.    See  tit.  Cruelty  to  Animals 
and  Children, 
fines  in  prosecutions  instituted  by,  go  to, 

9  272. 

SODOMY.     See  tit.  Crime  Against  Nature, 
assault  to  commit,  9  320. 
penetration,  sufllciency  of,  9  287. 
punishment  of,   9  286. 

SOLDER 

purchasing    by    Junk-dealers    prohibited, 

penalty,   9  496a. 

SOLDIERS'   HOME 

liquors,   sale    of,   within   mile,    etc.,    of.    a 

misdemeanor,  9  172. 
SONG 

obscene,  etc.,  singing,  in  public  places,  a 

misdemeanor,    9  311. 

SONOMA  CREEK 

act  to  prevent  destruction  of  fish  in,  con- 
tinued In  force,  9  23. 
SOUND   MIND 

Who  regarded  as  of,  9  2^* 
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SPARRING  EXHIBITIONS.     See   tit.  Prlze- 
Figrht. 
not  prohibited,  §  412. 
prohibited  on  Memorial  Day,    8  413^. 

SPARROWS,   PRKDATORY 

English  or  European  house,  §637%. 

SPECIAL   DELIVERY   COMPANY 

employing  children  to  deliver  at  places  of 

Ill-repute,    penalty,    §  273e. 

SPECIAL  liA-WS 

organization     and     regulation     of    police 

governed  by,  9  719. 

SPECIAL   PARTNERSHIP 

fraud  In  affairs  of,  a  misdemeanor,  9  358. 

SPECIAL   PROCEEDINGS  OF  A  CRIMINAL 
NATURE 

affidavits  In,  how  entitled,  9  1563. 
parties  to,  how  designated,  9  1562. 
subpoena  in,    9  1664. 

SPECIAL  VENIRE.     See  tit.  Jury. 
SPEEDY   TRIAL 

right  to,  9  686. 

SPIRITUOUS    LICtUORS 

adulterated,   selling,   penalty,    9  388. 
adulterating,  penalty,  9  882. 

SPITTING   ON   SIDEWALK,  ETC. 

a  misdemeanor,  9  372a. 

SPOT-FIN    CROAKER 

protection  of,  9  628e. 

SQUIRRELS,  NON-PREDATORY 

flying,    9  637%. 

hunting,  a  misdemeanor,   9  626g. 

tree,  9  637%. 

STAKES 

removing  from  highways,  a  misdemeanor, 

9  688c. 
STALLIONS 

to  be  inclosed  from  view,  9  697g. 
STAMPS 

false    weight,   stamping,   on   cask,   etc.,    a 

misdemeanor,   9  564. 
STANDING  MUTE 

as   to,   generally.     See   tits.   Arraignment; 

Plea;   Pleading. 
STATE 

abducting    persons    out    of,    and   bringing 

within,   9  207. 

board   of  prison  directors.     See  tit.  State 

Board   of   Prison   Directors. 

crimes   committed    out   of,    when    punish- 
able In,  9  27. 

cutting    growing    trees    upon    lands    of, 

9  606. 

destroying  and   tearing   down   notices   of, 

penalty,   9  616. 

embezzlement   out   of.   Jurisdiction    where 

property     brought     within, 
9  27. 

Includes  what  political  divisions,  9  7. 

larceny   out  of,   jurisdiction   where   prop- 
erty   brought    within.    9  789. 

leaving,    to   evade    laws    against    dueling, 

penalty,   9  231. 

offenses    committed   partly   within.   Juris- 
diction of,  9  778. 

persons  out  of,  aiding  crime  within,  pun- 
ishment,   9  778b. 


STATE — (Continued), 
property,  putting  notices,  advertisements, 

etc.,  on,  of,  9  602. 
receiving   stolen    goods    out    of,    Jurisdic- 
tion  where  brought   within 
9  790. 
STATE  ARMS 

having  or  selling,  penalty,  9  442. 

STATE  BOARD  OF  HEALTH 

quarantine  laws  of,  penalty  for  violating, 

9  377a. 

rules  relatlnir  to  pollution 

of  ice,  penalty  for  violation  of,  9  S77c. 
of  water,  penalty  for  violating.  9  377b. 

STATE  BOARD  OF  PRISON  DIRECTORS 

duties    of,    under    indeterminate-sentence 

law,  9  1168. 
powers   of,   under   indeterminate-sentence 

law,  9  1168. 
transfer   by   of  prisoners   from   one   state 

prison  to  another,   9  1202a. 

STATE    BONDS 

deposit  of  as  bail,  9  1298. 

STATE  BUILDINGS 

and  grounds,  sale  of  Intoxicating  liquors 

near,  9  172. 

keeping    intoxicating    liquors    within     or 

contiguous  to,  a  misde- 
meanor, 9  172. 

STATE  CAPITOL.     See  tit.  Capitol, 
liquors,  sale  of,  within  or  on  grounds  of, 

penalty,  9  172. 

STATE  HOSPITAL 

escape  from  a  misdemeanor,   9  109a. 

STATE  PRINTING 

corrupt  collusion  of  state  printer  In  re- 
gard to  supplies,  penalty. 
9  100. 

penalty  for  state  printer  becoming  Inter- 
ested In  certain  contracts, 
99  99,  100. 

superintendent    of,    not    to    be    connected 

with  certal.n  contracts, 
99  99,  100. 

STATE  PRISONS.     See  tit.  Prison, 
annual  reports  of,  99  1676,  1693. 
attempt  to  escape  from,  penalty,   9  106. 
bonds  of  officers  and  employees  of,  9  1694. 
bringing     certain     drugs,     firearms,     etc.. 

Into,  etc.,  a  felony,   9  171a. 
buildings  destroyed  by  fire,  rebuilding  of, 

9  1696. 
clerks 

appointment   of,    9  1680. 
bonds  of,   9  1694. 
removal  of,   9  1581. 
salaries  of,  9  1582. 
eontrscts 

as  to,  generally,  9  1683. 
notice  of  letting,  9  1583. 
convicts 

credits  and  forfeitures,  9  1688. 
employment  of,  9  1686. 
money   allowed   to   discharged,    9  1684. 
release    and    restoration    of    to    citi- 
zenship,   9  1679. 
directom  of 

appointment   of,    how   made,    9  1573. 
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5»TATE:  PRISOlCS 

direotom  of — (Continued). 
duties  of 

as  to,  grenerally,   8  1676. 

annual    report,    to    make,    99 1576, 

1698. 
audit  clalmB  to,  9  1576. 
record    of   official    acts,    to    keep, 

9  1576. 
rules   and   regrulations,    to    make. 
9  1576. 
orgranization  of  board  of,  9  1574. 
place  of  office.  9  1676. 
powers  of,   9  1690. 
quorum  of,  9  1575. 
effect  of  code  on  statutes  respecting:,  9  23- 
employees  of,  bonds  of,   9  1594. 
ex-convicts  comingr  upon  or  near  grrounds 

of,   a   felony,   9  171b. 

Insaiie  convict 

as  to  treatment  of,   9  1587. 
dischargre  of,  proceedingrs  on,  9  1587. 

money 

allowed   discharged  convict,    9  1684. 
collected  by  warden* 

disposition  of,  9  1584. 
receipt  to  be  griven  for,  9  1585. 
names  of,  9  1572. 

oflieer*  and  employee*  of 

bonds  of,  9  1594. 
not  to  make  grifts,  9  1592. 
not    to    receive    other    compensation, 
9 1691. 
organization  of  board  of  directors,  9  1674. 
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credits  of,  9  1588. 

each  to  be  supplied  with  money  taken 

from    him    when    released. 

9  1587. 
forfeitures  of,  9  1588. 
release  of  and  restoration  to  oitisen- 

ship,  9  1679. 

treatment  of 

as  to,  grenerally,  9  1687. 

each  shall  be  supplied  with  a  bed 

of  straw,  9  1687. 
punishment     of     to     be     inflicted 

when,   9  1587. 
rules     and     regulations     as     to. 

9  1687. 
warden    to   keep   correct   account 
of    all    moneys    and    valu- 
ables of.  9  1587. 
United   States,    9  1689. 
quorum  of  board  of  directors,  9  1575. 
reports  of.   99  1576.  1593,   1596. 
rebuilding  of  buildings  destroyed  by  Are, 

9  1696. 
tramps,    vagrants,    etc.,    coming    into    or 

upon  grounds  of,   a  misde- 
meanor, 9  171. 
unauthorized    communication    with    con- 
vict    in,     a     misdemeanor, 
9  171. 
United  States  prisoners  In,   9  1589. 

vrardens  of 

appointment   of.   9  1577. 
duties  of.   9  1678. 
removal    of,    9  1681. 
salaries  of,  9  1582. 


STATB  TREASURER 

.  violating  law,  penalty,   9  441. 

STATEMENTS 

officers  of  corporation  publishing  false,  a 

felony,   9  564. 
on  appeal  to  superior  court,  9  1468. 

STATUTE.     See   tits.   Code;  Legislature, 
alteration    of    legislative    bill.      See    tit. 

Legislature, 
code   cited   how,   9  24. 
continued  in  force  by  code,  enumeration 

ot  9  23. 
pleading  a  private,    9  968. 
"section,"  meaning  of,  9  7. 

STATUTE  OF  LIMITATION.  See  tit.  Limi- 
tation of  Action  for  Crimes. 

STATUTES 

continued  in  force  by  Penal  Code,  9  23. 

STAY 

appeal  as  a,  99  1243-1245. 

appeal  by  people,  effect  of,  as  a,  9  1242. 

certiflcate  of  probable  cause,  operates  aa 

a,    9  1348. 

pending      examination      on      commission, 

9  1354. 

proceedings,   pending   return   of   commis- 
sion, 9  1354. 

when  doubt  arises  as  to  sanity  of  person 

on    trial  accused   of   crime, 
9  1368. 
STEAMBOATS 

mismanagement  of,  a  felony  when,  9§  348. 

368. 

STEAM   BOILERS 

mismanagement  of,  a  felony  when,  99  348,  * 

349,   368. 

STEAMSHIP  TICKETS.  See  tits.  Counter- 
feiting; Railroad  and  Steamship 
Tickets. 

STEELHEAD  TROUT 

using  roe  as   bait  prohibited,    9  632b. 

STENOGRAPHIC  REPORTER.     See  tit.  Re- 
porter. 
Judicial   officer   receiving   part   of   salary 

of,  penalty,   9  94. 
notes    of,    transcription    on    appeal.      See 

tits.  Appeal;  Reporter, 
as  to,  generally,  99  1247,  1247c,  1247d. 
offer   to   pay  whole   or  portion   of  salary 

for    appointment    as,    pen- 
alty, 9  94. 
paying  fees  to  judge,  penalty,  9  94. 
STOCK.     See  tit.  Corporation. 

fraud  to  afPect  price  of,  penalty,  9  396. 

STOCKHOLDER.    See  tit.  Corporation. 

STOCK-RAISERS 

act   to   protect,   In   certain   counties,   con- 
tinued in  force,  9  23. 

STOLEN      OR     EMBEZZLED      PROPERTY. 

See  tit.  Embezzlement. 
bvylnv  or  recelvfnflr 

penalty  for,   9  496. 
presumptive  evidence  of,  9  496. 
diapoaltlon  of 

coming  into  custody  of  magistrate,  to 
be  delivered  to  owner  when, 
9  1408. 

court  In  which  trial  Is  had  may  order 
delivery  tt)  owner,  9  1410. 


18M 


GENERAL  IlfDBX. 


STOLEN  OR  EMBEZZLED   PROPERTY 
dIapoaitloB  of — (Continued). 

duties  of  persons  havlngr  chargre  of 
offices  in  incorporated  cities, 
etc.,   S  1413. 

held  subject  to  order  of  magistrate, 
when,    S  1407. 

not  claimed  In  six  months,  to  be  de- 
livered to  county  treasurer, 
S  1411. 

order  for  delivery  to  owner,   8  1408. 

receipt  to  be  taken  by  officer  from 
person   arrested,   S  1412. 

receivingr-     Bee  tit.  Larceny, 
presumptive    evidence    of    buyingr    or    re- 
ceiving:, fi  496. 

STREAM.     See  tit.  Waters. 

STREET 

depositing     dead     animals     in,     penalty, 

8  374. 
injurlngr  trees  or  plants  in,  penalty,  6  622. 
injury  to,  penalty,  S  602. 
train,  obstructing:,  penalty,   S  869gr. 

STREET-RAILWAY 

brakes  and  fenders  on  cars,  fi  369a. 
fenders,  operating:  cars  without  suitable, 

penalty.  S  869a. 
intoxication  of  employees,   penalty,   fi  391. 

STRIPED  BASS   AND  EXPORT  BASS 

as  to.  protection  of,  fi  628a. 
possession,     evidence     of     illegal     catch, 

fi  628a. 
STURGEON 

protection  of.  fi  628. 

STURGEON  LINES.     See  tit  Fish  Nets, 
prohibited,  fi  686. 

SI'BMISSION 

effect  of  order  for,  fi  998. 

SITBORNATION     OF     PERJURY.       Sea     tit. 
Perjury, 
as  to,  grenerally,  fifi  127,  128. 
definition  of  term,  fi  118. 
depoaltlona 

making:    of,    when    deemed    complete, 

fi  124. 
false   affidavit,    as   to   affiant's    testimony, 

fill8a. 
false  return  under  oath,  fi  129. 
indictment   for,    fi  966. 
information    for.      See    "Indictment    xor" 

this   title, 
irregrularity  in  administering:  oath,  as  to, 

effect  of.  fi  121. 
knowledgre    of    materiality    of    testimony 

by    witness    not    necessary, 

fi  123. 
oath 

definition  of  term,   §  119. 
of   office,   fi  120. 
procurin{?  execution  of  insane  person  by, 

punishment,    fi  128. 
punishment  for,  fi  126. 
statement    of    that    which    one    does    not 

know  to  be  true,   §  126. 
subornation,  definition  of  term,   fi  127. 

SUBPCENA 

blank,  duty  of  clerk  to  issue,  fi  1326. 
by   whom   and   how   served,    fi  1328. 
contempt  in  disobeying:,   fi  1331. 


SUBPCBNA— (Continued), 
coroner,  by,   fi  1612. 
definition  of  term,  fi  1326. 
deposition,  to  compel  attendance  to  take, 

fi  1342. 
disobedience    of.    and    refusal    to    testify, 

fi  1831. 
form  of,  fi  1327. 

habeas  corpus,  in  hearing:  on,  fi  14S3 
In  Justices'  or  police  courts,  fi  1459. 
Jaatlce  or  police  Jiidffe 

may   issue,   fi  1459. 

punishment  for  disobedience.   9  1459. 
Justices'  courts,  in,  fi  1469. 
•ervlce 

when  and  how  made,  fi  1328. 

return  of,  fi  1328. 
special  proceedingrs,  in,   fi  1562. 
who  may  issue,   fi  1326. 
witness 

disobeying:,  civil  liability  of,  fi  1331. 

out  of  county,  fi  1330. 

SUBSCRIBING  WITNESS.     Sea  tit.  Witness. 

SUBSCRIPTION 

includes  mark,   fi  7. 

SUBSTITUTION 

of  one  infant  for  another,  penalty,   fi  157. 

SUCCESSION 

fraudulent  pretenses  as  to  birth  of  infant, 

penalty,  fi  166. 
SUCCESSOR 

refusal  of  public  officer  to  surrender  rec- 
ords to,   fi  76. 

SUFFRAGE.     See   tit.   Elections. 
SUICIDE 

aiding:   in,   a   felony,    fi  401. 

SUIT 

conspiracy  to  maintain,  penalty,  fi  182. 
wilfully   delaying:,    by  attorney,   a   misde- 
meanor,   fi  160. 

SUMMARY    PROCEEDINGS 

removal   of   officer   by,    fi  772. 

SUMMONS.     See  tits.  Process:  Service. 
corporation,  of 

as  to,  g:enerally,  fifi  1390,  1391.  1392. 
committing    offense,    summons    to    Is- 
sue,   fi  1427. 
service  of  and  proceedingrs  on,  fi  1427. 
form  of,  8  1391. 
of  Ieg:islature,  refusing:  to   obey,  penalty, 

fi  1392. 
service  of,  fi  1392. 

SUNDAY 

keeping:  open  place  of  business  on,  fi  300. 

SUPERINTENDENT  OF   STATE   PRINTING 

fraud   and   collusion   by,  penalty,    fi  100. 

not  to  be  interested  in  any  contract  con- 
nected with  his  office,  pen- 
alty,   fi  99. 

penalty  agralnst,  for  collusion,  fi  100. 

SUPERIOR  COURT 

indictments,   etc.,   must   be   filed   in,   fi  890. 
Judg:e   of,   liable   to   impeachment,    fi  737. 
SUPERIOR   COURT  JUDGE 
impeachment  of,  fi  737. 
Indictment   ag:ainst,    fi  1029. 
Is   mae:istrate   when,    fi  808. 
proceedlng:s  on  indictment  or  information 

a£:alnst,    fi  1029. 
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SIT  PER  VISORS 

bribery  of,   S  165. 

Jury-rooms,  duty  of,  to  provide,   8  1135. 
proceediners  for  neglect  of,  to  provide, 

§  1136. 
recelvingr  bribe,  penalty.  S  165. 
sparringr  exhibitions,   licensing.    S  412. 
votiner    for    ordinance     permittlngr     gram- 

bllner.  penalty,  S  337. 

SUPPIiEMENTAli    SCHOOL.   BOOKS 

penalty    for    purchase    of,    by    principal, 

teacher,    etc.,    5  308b. 

SUPREME   COURT 

remittitur  ousts,  of  Jurisdiction,   S  1265. 

SUPREME  COURT  JUSTICES 

are  magistrates,   fi  808. 

fiTovernor   may   require    opinion    of,   as    to 

Judgment  of  death,   8  1219. 

SURETY.     See  tit  Ball. 

false   personation   of,   penalty,    S8  629. 
for   support,   S  270a. 
on   ball   bond,    8  1278. 

SURF-FISH 

protection   of,   8  628e. 

SURRENDER 

deposit  to  be  refunded   when,   8  1802. 
of  defendant,  by  his  ball,   8  1300. 

by  whom,  etc.,  defendant  may  be  ar- 
rested   for    purpose    of, 
8  1301. 
on,    before    forfeiture,    money    depos- 
ited to  be  refunded,   8  1302. 
when  and  how  made,   8  1300. 
SUSPENSION      OF      SENTENCE.        See      tit. 
Sentence. 
Judicial  parole,  law  providing  for,  8  1208. 

SWAN 

killing,  etc.,  of,  a  misdemeanor,  8  626c. 

SIVEARING.     See  tit.  Profane  Language. 

S^WITCH   OF  RAILROAD 

tampering  with,   a   misdemeanor,    88  587a, 

687a[2]. 

SWITCH-TENDER 

violation  of  duty  by,  penalty,  8  393^ 

SYNDICALISM,  CRIMINAL 

use  of  red  flag  prohibited,   8  403a. 

TAIL  OF  BIRD 

having    in    possession    for    sale,    penalty, 

8  626r. 
sale,   penalty,   8  626r. 

TAMPERING    WITH    AIR-BRAKE,    ETC. 

penalty  for,   88  687a,  587a[2]. 

TARE 

Stamping  false,   on  casks  or  packages,   a 

misdemeanor,  8  664. 

TAX.     See  tit.  Assessor. 

board  of  examiners,   8  441. 

books,  etc.,  revenue-collector,  refusal  by, 

to  permit  Inspection  of, 
8  440. 

collection,   obstruction  of,  penalty,   8  428. 

controller,    8  441. 

employees,  refusal  to  give  names  of,  pen- 
alty. 8  434. 

false   statement   in   reference   to,   penalty, 

8  430. 

making  false  statement,  not  under   oath, 

as  to,  8  430. 


TAX — (Continued). 

poll-tax,  false   receipt  for,   8  432. 

receipt  to  be  given   for,   8  431. 
reeeipt 

collecting,    without    giving,    a    misde- 
meanor,  8  431. 
inserting  more   than   one   name   in,   a 

misdemeanor,    8  431. 
possessing     other     than     those     pre- 
scribed    by     law,     penalty, 
8  431. 
treasurer,  state,    8  441. 

TAX-COLLECTOR 

refusal   to   give    names   of   employees   to, 

a    misdemeanor,    8  434. 

revenue,   refusal    to   permit   inspection    of 

books,  a  misdemeanor,  8  440. 

TEACHER 

abuse  of,  in  presence  of  pupils,  §  663b. 
purchase    of    supplemental    school    books 

by,    penalty,    8  308b. 
refusal  to  make  a  report,  penalty,  S  308b. 

TECHNICAL  ERRORS 

to  be  disregarded  in  Judgment,  on  appeal, 

8  1268. 

TECHNICAL  W^ORDS 

construction   of,   8  7. 

TELEGRAPH 

altering   message,   penalty,    8  620. 
arrest  by,  88  860,  861. 
bribing  operator  or  employee,   8  641. 
burning  poles  of,  8  600. 
conspiracy  to  send  message,  8  474. 
crime   or   fraud,   message,   aiding   or   fur- 
thering,  8  638. 
disclosing  message,  penalty.  8  619. 
employee  using  information  obtained  from 

message,  penalty,   §  639. 
fraud 

message  aiding  or  furthering,   8  638. 

procuring  message   by.   8  620. 
injury  to,  malicious,  penalty.   8  691. 
learning    contents    of    message,    penalty, 

8  640. 


altering,  penalty,  8  620. 

clandestinely     learning     contents     of, 

penalty,   8  640. 
disclosing  contents  of,  penalty,    8  619. 
employee   using   Information   of,   pen- 
alty,  8  639. 
need  not  be  delivered  until  charge  is 

paid,   8  638. 
neglect  or  postponement  of,  8  638. 
opening,   penalty,   8  621. 
postponement  In,  penalty.  8  638. 
refusal,   neglect,   or   postponement   of 

delivery,    8  638. 
sending,  without  order,   8  638. 
what  need  not  be  sent,  8  63S. 
obtaining    message     by     false     pretenses, 

penalty.    8  621. 
opening  message,    8  621. 
operator,    intoxication   of.    8  391. 
sending   false   message   by,   8  474. 
warrant  of  arrest  by,  88  860,  851. 

TELEGRAPH  OPERATOR 

intoxication  of.   8  391. 

TELEGRAPH  OR  TELEPHONE  LINES 

malicious  Injury  to,  a  misdemeanor,  §  591. 
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TBLEGRAPHIC     OR     TBIiBPHONIC     MES- 
SAOK 

altering,  penalty,  9  620. 

bribing  operator  to  disclose  contents  of, 

penalty,   8  641. 

clandestinely  learning  contents  of,  pen- 
alty,  §  640. 

company    enciployingr    children    to    deliver 

messagres   at   places   of   ill- 
repute,   penalty,    6  278e. 

conspiracy  to  send  messagre,  6  474. 

disclosing  contents  of,  S  619. 

employee   using  information   obtained  in, 

penalty,   S  639. 

forgery  of  message,  §  474. 

fraud,  procuring  message  by,  §  621. 

learning  contents  of  message,  9  640. 

neglect  or  postponement  of,  9  638. 

opening,    §  621. 

postponement  of,  penalty,  9  638. 

•ending 

delay  or  refusal,  9  688. 
false,   penalty,   9  474. 
out  of  order,  9  638. 

what  need  not  be  sent,   9  638. 

TELiLER 

of  insolvent  bank,  receiving  deposits,  pen- 
alty, 9  562. 

of  savings  bank,  overdrawing  funds,  pen- 
alty,  9  651. 

TEMPORARY  INSANITY.    See  tit.  Insanity. 

TENANT 

guilty  of  embezzlement  when,  9  507. 

TENSE 

of   words    in    code,    9  7, 

TERMS    DEFINED.      See    Ut.    Words    and 
Phrases. 

"county"  Includes  city  and  county,  9  7. 

"credit,"   as    used    in    statute    denouncing 

drawing  chock   to   defraud, 
9  476a. 

"depose"  includes  every  written  state- 
ment under  oath,  9  7. 

"masculine  gender"  includes  the  feminine 

gender,    9  7. 

"oath"  includes  affirmation  or  declaration, 

9  7. 

"person"  includes  corporation,  9  7. 

"plural    number"    includes    the    singular, 

9  7. 

"predatory    animals."    as    used    In    game 

laws,    9  637%[g]. 

"signature"  includes  marks,   9  7. 

"singular    number"    includes    the    plural. 

9  7. 

"spiked    buck,"    as    used    in    game    laws, 

9  625a. 

"subscription"    includes    mark    when,    9  7. 

"testify"    includes    every    mode    of    oral 

statement  under  oath  or  af- 
firmation, 9  7. 

"writing"  Includes  printing  and  type- 
writing, 9  7. 

TERRITORY 

"state"  Includes  District  of  Columbia,  9  7. 

TESTIFY 

includes   what,    9  7. 

TESTIMONY.     See  tit.  Evidence. 

witness  not  to  be  prosecuted  on  his,  9  1324. 


TEXT-BOOK  PRESCRIBED 

refusal   to  use,   penalty,   9  308b. 

THEATER  TICKETS 

« 

selling,    at   prices    in    excess    of   original 

contract,  9  626. 
THREAT.     See  tit.  Extortion. 
as  affecting  liability,   99  26,  81. 
influencing  elector  by,  penalty,   9  68. 
to  influence  Juror  or  referee,   9  95. 
using,  with  intent  to  extort  money,  9  62* 
what  may  constitute  extortion,  9  619. 

THREATENED  OFFENSE 

proceedings  thereon,  99  701-714. 

THREATENING  LETTER.     See   tit   Extor- 
tion. 
sending,  as  to,  generally,  9  650. 
deemed  complete  when,  9  660. 
with  intent  to  commit  extortion,  9  772. 

THREATS.     See  tit.  Homicide, 
constitute  extortion  when,   9  519. 
crime    committed    under,    as    to    liability, 

9  26. 
obtaining  signature  by  means  of,  9  522. 

TICKET.  See  tits.  Carriers;  Elections;  Rail- 
roads, 
giving  lot  with,  prohibited,   9  582a. 
issuing  or  circulating  unauthorized,  pen- 
alty,  9  648. 
selling  for  passage  on  common  carrier  to 

person  not  entitled,  a  mis- 
demeanor,  9  488. 

TIDE  1¥ATERS 

limits  of  as  to  salmon  catch,  9  684. 

TIMBER 

burning,   penalty,   9  600. 

defacing  marks  on,   9  366. 

driving  nails  and  other  hard   substances 

into  wood  intended  for  tim- 
ber, a  felony,  9  593a. 

firing,   penalty.    9  884. 

injury   to,    9  602. 

TIME 

accvaatloB 

against  officer  by  private   person,   of 

hearing,    9  772. 
to  appear  and  answer,  9  760. 
appeals 

for  hearing  and  determining,  9  1262. 
in  which  to   take.   9  1239. 
appearance   of  corporation,   for,   9 1390. 
challenge,   to   take,   9  1068. 
code,  of  taking  effect,   9  2. 
defendant   to   be   brought   to   trial  within 

what,  9  1382. 
demurrer 

In  which  to  put  in,  9  1008. 
to  hear,   9  1003. 
for  transcription  of  notes  by  reporter  on 

appeal,    9  1427. 
can   not   be    extended    by   trial   court, 
9  1427d. 
in  which  reporter  to  file  transcription  of 

notes,  on  appeal,  9  1247. 
information,    of   filing,    9  809. 
Ivdgment 

in     Justices'     or     police     courts,     for, 

9  1448. 
for  pronouncing,  9  1191. 
"month,"    definition    of,    9  7. 
motion  to  arrest  Judgment,  for,  9  1183. 
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TIMB — (Continued). 

new  trial,  of  application  for,  §  1182. 
.    notice 

of     application     for     deposition,     of, 

S  1352. 
of  motion  to  dismiss  appeal,  9  1248. 
offense,  of  committingr,  need  not  be  stated 

in  indictment,  S  956- 
plea,  to  put  in,  S  1008. 
search-warrant,    time   for    executing   and 

returningr.   9  1634. 
service     of     articles     on     defendant     in 

Impeachment      proceedings, 

9  740. 
service  of  summons  on  corporation,  9  1392. 
statement  of,   in   indictment  or   informa- 
tion, 9  955. 
transmission  of  papers  to  supreme  court, 

for,   9  1246. 
TITIiE 

affidavit,  of,  defect  in,  effect  of,  9  1401. 
appeal,  of  action  not  changed  on,  9  1236. 
claim  of,  defense  to  embexzlement,   9  511. 
deposition,  on,  defect  in,  effect  of,  9  1401. 
of   code,    9  1* 
warrant,  of,  defect  In,  effect,  9  1404. 

TOBACCO 

exceptions   to   code   provisions,    9  308. 
sale  of,   to  minors,  penalty,   9  808. 

TOLL 

collecting  at  San  Francisco,  without  au- 
thority of  harbor  commis- 
sioners, u  misdemeanor,  9  643. 

unlawful,  a  misdemeanor,  9  648. 

TOIili-BRIDGE 

crossing,    without   paying,    penalty,    9  389. 
fast  riding  or  driving  over,  penalty,  9  888. 

TOLL-GATES 

malicious  Injury  to,  a  misdemeanor,  9  589. 

TOLL-HOUSE 

malicious  injury  to,  a  misdemeanor,  9  589. 

TOLL-ROAD 

maintaining,  without  authority,  a  misde- 
meanor, 9  886. 

TOMBS  AND  MONUMENTS.     See  tit.  Ceme- 
tery, 
defacing,  maliciously,  misdemeanor,  9  296. 

TON 

of  hay,   coal,   etc.,   to   be   of   full  weight, 

9  566. 
TOOLS 
liavlBg 

bui>glarious,    penalty,    9  466. 
counterfeiting,  penalty,  9  480. 
with  intent  to  commit  burglary,  pen- 
alty,  9  466. 

TRACKING  DEER  WITH  DOGS 

penalty  for,   9  636j. 

TRADE-MARKS 

counterfeited,  selling  goods  bearing,  pen- 
alty, 9  351. 

"counterfeited  trade-marka,"  definition  of 

phrase.   9  352. 

counterfeiting,   penalty,   9  350. 

defaeiBRT 

a    misdemeanor,    9  354%. 
marks    upon    wrecked    property,    and 
destroying    bill    of    lading, 
9  855. 


TRADE-MARKS — (Continued). 

definition  of  phrase,  9  352. 

destroying,    penalty,    9  364%. 

forged,   definition  of  phrase,   9  362. 

forgery    of,    counterfeiting,    or    use    of,    a 

misdemeanor,   when,   9  349b. 

forging.    Imitating,    etc.,    a   misdemeanor, 

9  360. 

having  In  possession  or  using  cask,  etc., 

bearing,  of  another,  pen- 
alty,   9  364. 

labor    union,    forgery    of,    counterfeiting. 

or  use  without  permission, 
a  misdemeanor,    9  349b. 

misrepresenting  kind  of  labor  employed, 

9  849a. 

QUieksUver-stamp,  counterfeiting,  pen- 
alty,  9  866. 

refilling  casks,  bottles,  etc.,  bearing,  pen- 
alty,  9  864. 

sale     of    casks,     etc.,     bearing,     penalty, 

9  354. 

sale  of  goods  with  counterfeited,  a  mis- 
demeanor,   9  351. 

search-warrant     for     property      bearing, 

9  1624. 

unlawful  use  of,  a  misdemeanor,  9  354  %. 

use  of  registered,  of  labor  union,  9  349b. 

TRADE   UNIONS 

coercion  of  employees  not  to  Join,  a  mis- 
demeanor, 9  679. 

TRAIN-DISPATCHER 

intoxication  of.  a  misdemeanor,  9  891« 

TRAIN-WRECKING 

a  felony,   99  214,   218. 
punishment  for,  99  218,  219. 
what  constitutes,   9  218. 
when  train  wrecked,  9  219. 
TRAMP 

coming  Into   or  upon   grounds   of  prison, 

guilty    of    a    misdemeanor, 

9  171c. 

TRANSCRIPT  ON  APPEAL.  See  tit.  Appeal. 
as     to,     generally,     99 1246,     1247,     1247c, 

1247d. 
further  transcript  when,  9  1427c 
must  show  service,  9  1241. 

pxintlnflT 

dispensed     with     in     criminal     cases, 

9  1247e. 
transmitting,   and  service   of,   9  1246. 
proposed  amendments  in.   9  1247a. 
should  contain  what,   9  1246. 
when   appellant   shall    transcribe   report- 
er's  notes,   9  1247b. 

TRANSFER  OF  CAUSE 

to  another  county,  on  probation  of  con- 
vict,   9  1203. 

TRANSPORTATION.     See  tit.  Carriers, 
of  non-game  birds,  penalty  for,   9  637d. 

TRAPS    AND    TRAPPING.      See    tit.    Game 
Laws, 
use  of,  prohibited  by  fish  laws,  9  631. 

TREASON 

committed   out   of  the  state.  Jurisdiction, 

9  788. 
definition  of,   9  37. 
evidence   on   trial   for.   9  1108. 
indictment  or  information,  overt  act  to  be 

alleged,    9  1108. 
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TREASON— (Continued). 

Jurisdiction  when  committed  out  of  state, 

6  788. 
misprision  of,  definition  of  term,   $  38. 

punishment  of,   S  38. 
overt  act  necessary,    §  1103. 
pardon    of,    power   of   governor,    S 1418. 
petty,  abolished.   S  191. 
punishment  of,   S  191- 

who   may  commit,   S  87. 

TREASURER.     See   tit.  County  Treasurer, 
impeachment,  liable  to,  §  737. 
nesrlect  of  certain  duties,  a  felony,   §  441. 
state,    embezzlement    by,    §  424. 

neglect  of  what  duties,  a  felony,  9  441. 
violation  of  law  by,  a  felony,   S  441. 

TREE.     See    tit.    Timber, 
burning:,  a  penalty.   S  600. 

TREE-SCtUIRREIi 

killing:,  a  misdemeanor,   §  626g. 
non-predatory  'animals,    S  637^. 

TRESPASS 

conspiracy  to  commit,  fi  182. 

hunting:,    in    enclosed    premises,    penalty, 

S627. 
malicious,    to    freehold,    a    misdemeanor^ 

S  602. 
on  railroad  locomotive,  etc.,  misdemeanor, 

5  587b. 
realty,  on,  in  greneral,  8  602. 

TRIAL.     See  tit  Jury. 

acquit,  advislngr  Jury  to,  S  1118. 
admonition    to    Jury    on    adjournment    of, 

S  1122. 
appearance  of  defendant  at  verdict,  S  1148. 
argument  of  counsel,  order  of,  fi  1093. 
arrest  of  defendant  at,  S  1129. 
calendar,   as   to,   grenerally,    S  1047. 

order     of     disposing:     of     issues     on, 
8  1048. 
change  of  Judges  during,  8  1063. 
conviction 

of  felony,  ascertaining  facts  relating 
to  record  of  convict,  8  1192a. 
proceedings   on,    8  1166. 
procured  by  perjury,  8  128. 
corporation,   appearance   by,    8  1396. 
costs.     See  tit.  Costs, 
counsel.     See  "order  of,"  this   title, 
number  who   may  argue,   8  1095. 
covrt 

having  no  Jurisdiction,  may  discharge 

Jury,   81118. 
may    advise    Jury    to     acquit,     when, 

5  1119. 
may    appoint    counsel    to    prosecute, 

when,    6  1130. 
proceedings    where    Jury     discharged 
for     want     of     Jurisdiction, 
5  1114. 
where    offense    committed    within    the 
state,   88  1115,   1116. 
defendant 

discharged  that  he  may  be  a  witness, 

58  1099,   1100. 
entitled  to  two  days  in  which  to  pre- 
pare for,  8  1049. 
on  bail,  may  be  committed,  8  1129. 
presumed    innocent   until    contrary    is 
proved,   8  1096. 


TRIAL 

defendant — (Continued).  ^ 

to   be   brought    to    trial   within   what 

time,   8  1382. 
two    days    in    which    to    prepare    for, 
81049. 
detaining    defendant    after    acquittal, 

8116S. 
diacharRre  of  defendant 
after  acquittal,   8  1166. 
that    he    may    be    a    witness,    88  1099, 
1100. 
dlacharire    of    one    of    aevcml    defendant* 

before  verdict 
as  to,  generally,  and  effect  of.   8  1099. 
as    to    becoming    witness    on,    88  1099, 

1100. 
effect  of  such  discharge,  58  1099,  1100. 
district   attorney    absent,    court    may    ap- 
point a   substitute,    8  1130. 
election      between      offenses      or      counts 

charged,   8  954. 
errors 

Immaterial,  as  to,  in  general,  5  1404. 
not  prejudicial,  effect  of.   §  960. 
evidence.      See    "rules    of    evidence,"    this 

title, 
order  of  Introduction  of,  5  1093. 
exceptions   may   be    taken.    55  1170.    1173. 
expense   of,    for   escape,   how   to    be   paid, 

8  111. 
formation  of  trial  Jury.     See  tit.  Jury, 
imprisoned    person,    how    brought    before 

court.    8  1567. 
Insanity,    proceedings    on    acquittal    for, 

8  1167. 
issue.     See  tit.  Issue. 
Imne  of  fact 

definition  of  term,  8  1041. 
how   tried.    8  1042. 
Joint  defendants,  verdict  as  to  some,  new 

trial  as   to  others,   8  1160. 
Jurisdiction,   proceedings  when  court  has 

no,    85  1114-1116. 
Jurors  may  be  permitted  to  separate  dur- 
ing trial,  8  1121. 
Jury 

advising,    to  acquit,    8  1118. 
becoming^   nnable   to   perfonn   Its   dn- 
tfea 
as  to  procedure  on.  8  1123. 
diacharec  of 

re.trial    of   cause,    8  1147. 
when  facts  do  not  constitute  of- 
fense. 88  1113.  1117. 
discharged    for   want    of  Jurisdiction, 

8  1114. 
may  be  dlachanred 

where   court    has   no   Jurisdiction, 

8  1114. 
where  facts  do  not  constitute  of- 
fense,   88  1113,    1117. 
may  decide  in  court  or  retire,   8  1128. 
question  of  fact  to  be  decided  by  Jury, 
8  1125. 
of  law  arising  during,    to  be   de- 
cided  by  court,   8  1124. 
to    be    admonished    on    adjournment, 
5  1122. 
Justice's  court,  in.  See  tit.  Justice's  Court, 
knowledge    of    Juror    to    be    declared    in 

court,    5  1120. 
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law,  court  to  decide  questions  of,   S  1124. 
lesser   offense   or   attempt,   conviction   of, 

S  1159. 
libel.    Jury    to    determine    law    and    fact, 

S  1125. 
mode  of,   8  1042. 
number  of  counsel  who  may  argrue  case 

to    Jury.      See    "order    of," 

this  title, 
as   to,   grenerally,   S  1096. 
of  insane   person,  prohibited,   9 1367. 

order  of 

as  to,  generally,   9  1093. 

in  general,  9  1093. 

may  be  departed  from  when,  9  1094. 

when    order   may    be    departed    from, 
fi 1094. 
place  of,  changinsr.     See  tit.  Venue, 
postponement  of.     See  tit.  Postponement. 

as  to,  generally,  9  1483. 

ordered  when,  and  how,  9  1052. 
prejudiced    Juror,    permitting    to    retire, 

9  907. 

preaenee  of  defemdant  at 

as    to,    generally,    9  1043. 
necessity   for,   9  1043. 
prior     conviction,     indictment     charging, 

proceedings    on,    9  1026. 

proecedlBVi 

on  indictment  charging  prior  convic- 
tion,  9  1026. 

where  evidence  shows  higher  offense 
than  the  one  charged, 
991112.    1113. 

where  Jury  discharged  because  no  of- 
fense,   9  1117. 
public,  right  to.  9  686. 

reasonable    doubt.      See    tit.    Reasonable 

Doubt. 

acquittal   in   case   of,    9 1096. 

as  to  degree,  conviction  of  the  low- 
est,   only,   "9  1097. 

rules  of  evidence 

accomplice,  uncorroborated  testimony 
of.  not  sufficient.  See  tit. 
Accomplice. 

burden  of  proof  shifts  in  trial  for 
murder,  when,  9  1105. 

1b  aettoB 

for  abortion.     See  tit.  Abortion, 
for  bigamy.     See   tit.  Bigamy, 
for  conspiracy.     See  tit.  Conspir- 
acy, 
for  false  pretense,  9  1110. 
for   forging   bank   bills.     See    tit. 

Forgery, 
for  perjury.     See  tit.  Perjury, 
for    selling    lottery    tickets.      See 

tit.   Lottery, 
for  treason.     See  tit.  Treason, 
misconduct   of  Juror.     See   tit.   Juror, 
review   of  evidence,   same   as   in  civil 
cases,  exception.   9  1102. 
separate    trials    where    two   or   more    are 

indicted  Jointly.    9  1098. 
speedy,   right  to.   9  686. 
state's  evidence,  99  1099,  1100. 
verdict.     See  tit.  Verdict. 


TRIAL — (Continued). 

view  of  premises.     See  tit.  Jury, 
as   to,   generally,    9  1119. 
when    ordered,    and    how    conducted, 
9  1119. 

TROOPS.     See   Ut.   Militia. 

TROUT.     See  tit.  Game  and  Fish, 
golden,  protection  of,  9  633. 
illegal  export  of.  penalty.  9  632 H. 
Umlt  of  eatch 

as  to,   generally,   9  632. 
exception  as  to  steelhead.  9  632. 
penalty  for  violation  of  act,  9  632. 
sale  of  a  misdemeanor,  9  632c. 
•teelhead 

limit  of  catch.   9  632^. 

as  to  penalty  for  violation,  9  632 H- 
disposition  of  fines,  9  632H- 

*«TRUSTBB» 

bribing   board   of.     See    tit.    Bribery   and 

Corruption, 
penalty  for.  9  166. 
guilty  of  embezzlement,   when.    9  506. 

trustee:  of  bank 

abstracting     or     misapplying     money     of 

bank,  punishment,  9  661a. 

concealing    accounts    or    loans,    a    misde- 
meanor.   9  661c. 

deposit    with    bank    for    loan,    a    misde- 
meanor,   9  661d. 

false  or  fraudulent  entry  by  in  books  of 

bank,   a  felony,    9  653a. 

frauds   by.   punishment  of,    9  651b. 

receiving  deposit  when  bank  Is  insolvent, 

a  misdemeanor,  9  662. 
TRUTH 

as   a   defense   to  criminal  libeL     See   tit. 

Libel. 

TULARE   COUNTY 

act  to  protect  stock-raisers  In,  continued 

in   force,    9  28. 

TYPEWRITING 

"writing"  Includes,   9  7. 

UMPIRE.     See    tit.    Arbitrator. 
Improper   attempts   to   Influence,   penalty, 

9  96. 
receiving  bribe,  a  felony,   9  93. 

I  NDERTAKING.     See  tit.  Bail. 
to  keep  the  peace 

as  to,  generally,  99  701-714« - 
filing,  of,   9  709. 
return   of,   to  clerk,    9  888. 
when  brokem 

as  to,  generally,  9  711. 

how   prosecuted,    9  712. 
iritneM   of 

at  preliminary  examination,  99  878, 
881. 

to    appear,     forfeiture     by     non- 
appearance,  9  1331. 

UBTFOLDING  BALLOTS 

a   misdemeanor,   9  49. 

I'NINCORPORATBD  ASSOCIATION 

wearing  badge  of,  without  right,  penalty, 

9  688b. 

LNIFORBff   OF   UNITED   STATES   ARMY 

wearing,    except    upon    certain    occasions. 

forbidden,   9  442%. 
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UNION   LABOR 

misTepresentation   reK&rdin?   employment 

of,  a.  misdemeanor,   9  849c. 
regrlstered  trade-mark  of,  fraudulent  use 
'     of,  a  misdemeanor,   S  349b. 

VNITBD    STATES 

defacing  posted  notices  of,  penalty,  S  616. 

Includes  what,  8  7. 

officer,  falsely  personating:.    See  tit  False 

Personation, 
prisoners   of,    S  1689. 
prisoners,  committed  to  Jail,  SS  1601,  1602. 

UNITED   STATES   ARMY 

wearingr  uniform  of,  except  on  certain  oc- 
casions, forbidden,  9  442 H- 

UNITED   STATES   BONDS 

deposit  of  as  bail,  9  1298. 

UNITED  STATES  COAST  SURVEY 

injuring  posts,  signals,  etc.,  of,  a  mis- 
demeanor,  9  615. 

UNITED  STATES  SENATOR 

candidate  or  member  of  legislature  re- 
ceiving money  from  candi- 
date for,  penalty.  9  63H> 

must  not  give   or  promise  pecuniary  aid 

to     legislative     candidates, 
9  68. 
UNIVERSITY 

sale  of  intoxicating  liquors  near,  penalty, 

9 172a. 

UNIVERSITY   OF   CALIFORNIA 

liQUors,    sale    of.    within    one    mile    of,    a 

misdemeanor,    99  172,    172a. 

UNL.A1VFUU    ADVERTISEMENTS 

to  procure  miscarriage,  a  felony,  9  317. 

UNLAWFUL     ASSEMBLY.       See     tit.     Riot. 
Rout,   and  Unlawful  Assembly, 
as    to,    generally,    99  407-410. 
defined.   9  407. 
punishment  for,  9  408. 

UNLAWFUL  COMMUNICATION.  See  tits. 
Communication;  Convict;  State 
Prison. 

USE   OF  ANIMALS  AS  BLIND 

in   hunting  ducks,   etc.,  penalty,   9  626n. 

USE  OF  RED  FLAG 

prohibited,  penalty,  9  403a. 

I'SURPATION 

of  public  office,  penalty,   9  75. 

USURY 

by   pawnbrokers,   penalty,   9  340. 

VACANCY 

caused   in   public    office    by   impeachment. 

to    be    filled    by    governor, 

9  751. 
to  be  filled  by  governor,  9  761. 

VAGRANCY 

right  of  appeal  in  cases  of,   9  1466. 

VAGRANT 
coming 

into    or    upon    grounds    of    prison,    a 

misdemeanor,  9  171c. 
on  grounds  of  reformatory,  a  misde- 
meanor,  9  171c. 
penalty,  9  647. 
who   is   a,   9  647. 


VALUE 

ascertained   in  gold  coin,   9  678. 

how  estimated  in  cases  depending  on,  in 

crime,   9  678. 

passenger-tickets,  of,  on  charge  of  lar- 
ceny,   9  498. 

practicing  fraud  to  affect  market,  a  mis- 
demeanor,  9  396. 

written  Instrument,  of,  in   larceny,   9  492. 

VARIANCE 

acquittal   on  ground  of,   9  1021. 

detaining    defendant    after    acquittal    on 

ground  of,  9  1166. 

in  indictment  and  proof,  9  1021. 

verdict*     when     defendant     acquitted     on 

ground    of,    9  1161. 
^'EHICLB 

taking  motor,  temporarily,  a  misdemean- 
or,  when,    9  499b. 

VENDOR  AND  VENDEE 

married   person    selling   land   under   false 

representation,  penalty, 
9  584. 

sale  of  land  twice,  a  felony,  9  633. 

WNUE 

application    for    change    of,    how    made, 

9  1034. 
authority  of  court  to  change,  action  re- 
moved,  9  1088. 
change  of,  as  'to,  generally,  9  1034. 
application,  hearing  on 
and  affidavits,  9  1034. 
of   absence    of    defendant,    when, 
9  1034. 
granted   when.   9  1086. 
grounds  for,   9  1033. 
in  justices'  and  police  courts,  99  1431, 

1432. 
papers,    etc.,    transmitted   on,    99  1038, 

1432. 
popular  prejudice  for,  hearing  in  ab- 
sence of  defendant.  9  1034. 
proceedings  to  obtain,   §  1034. 
transmitting  papers,   99 1038,   1432. 
district    attorney    may    move    for.    where 

Jury    can    not    be    obtained. 
9  1033. 
exception  to  refusal  to  grant,  9  1173. 
Impartial  trial,  change  for.  9  1033. 
information  for  offense  triable  in  another 

county,    proceedings,    9  827. 
Justice's  court,  change  of.  In.  99  1431,  1432. 
order  granting  change  of,  99  1036.  1036. 
proceedings  on  change  of.  9  1432. 
removal  of  action 

order  for,   9  1086. 

proceedings   on,  if  defendant  in   cus- 
tody,  9  1037. 
ivhen  granted 

in    justices'    courts,    9  1431. 
in  superior  courts,  9  1035. 
papers  to  be  transmitted,  9  1432. 
when     offense    committed    out     of    state. 

9  778. 

VERBAL  THREATS 

attempt  to  extort  money  or  property  by, 

a   misdemeanor,    9  544. 
VERDICT.     See  tit.  Jury. 

acquittal  on  ground  of  insanity,   ]  1167. 
agreement  on  ground  of  Insanity,   9  1167 
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appearance  of  defendant,  §  1148. 
mm  to  aome  defendants 

and  not  to  others,   9  1160. 
trial  as  to  the  others,  S  1160. 

coaTlctloB 

necessary  to,  S  689. 
proceedings  on,  9  1166. 
coroner's,   9  1615. 


jury  may  decide  In,  or  retire,  9  1128. 
declaring.    9  1149. 
defendant  to   be   dlschargred,   as   to  when 

and    where   to    be   held,  for 

trial,   9  1166. 
degrees  of  crime,  jury  to  find,  9  1167. 
detaining  defendant  after  acquittal,  9  1166. 
discharge    of    defendant    after    acquittal, 

9  1165. 
former  conviction  or  acquittal,  verdict  on, 

9 1161. 
general  or  special  form  of,   99  1160,  1158. 

when  is,  9  1160. 
how    delivered    and    entered    in    Justices' 

and  police   courts,   9  1441. 

in  Jvaticefi'   or  poUee  courts 

defendant  discharged  without,   9  1444. 

where    several    defendants    are    tried 
together,    9  1442. 
in  robbery.     See  tit.  Robbery, 
informal,   judgment   on,   9  1162. 

insanity 

as  to,  generally,  9  1869. 

acquittal   on   ground   of,   proceedings 
on,   9  1167. 

form  of  verdict  on  ground,  9  1151. 

proceedings    on,    9  1370. 
justice's  court,  in,  9  1441. 
lesser   offense,   may  convict  of,  or  of  an 

attempt,    9  1159. 
manner  of  taking,  as  to,  generally,  9  1149. 
polling  Jnry  on 

as   to,  generally,    9  1168. 
prevented,   trial   of  cause   against,   9  1141. 
previous  conviction,  finding  of,  on,  9  1S58. 
proceedings  if  any  of  the  jurors  disagree, 

9  1168. 

upon   general   verdict, '9  1147. 

where  all  jurors  do  not  appear,  9  3147. 
promise  to  give  a,  9  96. 
reconsideration  of  directed  in  what  oases, 

9  1161. 
recording,   9  1164. 
retirement,  in,  9  1128. 
return  of  Jnry 

as  to,  generally,  9  1147. 

appearance    of    defendant    necessary, 
9  1148. 
■peclal 

as  to  what  is,  9  1162. 

defective,  new  trial  ordered,  9  1166. 

definition   of,    9  1152. 

degree  of  crime  to  be  found  in,  9  1157. 

essentials  of,   9  1152. 

form  of,  as  to,  generally,  9  1154. 

how   rendered,    §  1153. 

judgment  on,  9  1155. 

new  trial  when  defective,   9  1166. 

proceedings    on,    9  1166. 

rendered  how,   9  1158. 
Bpecial   or  general,   9  1150. 


VERDICT— (Continued). 

taken  how,  9  1149. 

to    state    offense,    where    several    offenses 

charged,   9  954. 

variance,  form  of  verdict  of  acquittal  on 

ground  of,  9  1161. 
VESSEL..     See   tit.   Shipping. 

includes  what,   9  7 

maliciously    injuring    or    setting     adrift, 

penalty,   99  608a,    608b. 

master   of,   violation   of   quarantine    laws 

by,  penalty,  9  376. 

mismanagement  of,  penalty.  §§  348.  368. 

setting  adrift,  penalty,  9  608a. 

sinking  wilfully,  a  felony,  9  608c. 

throwing  ballast  overboard  from,  a  mis- 
demeanor, when,   §  613. 

using     for     lottery     purposes,     a     misde- 
meanor,  9  326. 
VETERANS  ' 

sale    of    liquors    in    vicinity    of    soldier.s' 

home,  a  misdemeanor,  9  172. 

VETERANS'  HOME.  See  tit.  Soldiers'  Home. 

VETERINARY 

practitioner  of,  to  report  infectious  dis- 
eases, 9  402e. 

VIEIV  OF  PREMISES.     See  tit.  Trial, 
as  to,  generally,   9  1119. 
new  trial  as  ground  for,  9  1181. 

VIOLATING  SEPUIiTURK 

as  to,  generally,  9  290. 
removal  of  dead  bodies,  9  290. 
anlawfni 

mutilation  of  dead  bodies,  9  290. 

removal  for  dissection,   9  291. 

VITRIOIi-THROWING 

on  persons,  penalty,  9  244. 

VOTER  AND  VOTING.     See  tit.   Election. 

attempt  to  vote   without   being   qualified, 

a  felony,   9  46. 

procuring  Illegal  voting,  a  misdemeanor, 

9  47. 

voting  twice  at  the  same  election,  a  fel- 
ony, 9  46. 

voting  without  being  qualified,  a  felony, 

9  46.    , 
VOUCHER 

duplicate  of,  9  580. 

fraudulent  issue,  penalty,  9§  ^78,  581. 

issuing  fraudulent,  penalty,  9  578. 

presenting    fraudulent,    to    public    officer, 

penalty,  9  72. 

WAGER.    See  tit  Gambling, 
elections  on,  9  60. 
horse  races,  on,  penalty,  9  887a. 

TTAGES.     See  tit  Salary. 

keeping  part  of,  due  to  laborers  on  pub- 
lic works,  a  felony.    9  65311. 

payment  of  employees  in  saloon  or  bar- 
room, a  misdemeanor,  §  680. 

retaining,   of   employee    on    public   works, 

a  felony,   9  653d. 

saloon,  payment  in,  a  misdemeanor,  9  680. 

WAIVER 

by  defendant,  on  failure  to  object,  §  HDG. 
defects   in   Indictment   or   information,    or 

by  failure  to  demur,  S  1185. 
jury,  of,   how,  9  1435. 
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WAR.     See  tit.  Insurrection. 

courts-martial,    code    preserves    authority 

of,  S  11. 

WARD.     See  tit  Guardian  and  Ward. 

requiring^  to  work  more  than  eight  hours 

a      day,      a      misdemeanor, 

9  661. 
W^ARDKNS.     See  tit.  State  Prisons. 

W  AREHOU  SEM  Alf 

pledgre  by.  a  felony,  8S  581,  582. 

sale  or  hypothecation  by,  a  felony,  8  581. 

WARBHOUSE-RECBIPT 

duplicate,  S  580. 

erroneous,  issued  in  grood  faith,  S  579. 

fictitious  penalty,  S  578. 

iMaiBB  of 

as  to.  grenerally,  S9  578,  679. 

fraudulently,  penalty,  9  578. 

WARRANT 

arrest  may  be  made  without,  9  840. 
forgrery  of  state  or  county,  penalty,  9  470. 
search.     See   tit   Search-Warrant. 
to  be  shown  when,   9  842. 

WARRANT  OF  ARREST.    See  tit  Arrest 
.as  to  when  may  issue,  9  813. 
arreat 

made  without,  when,  9  849.  "^ 

may  be  made  without,  9  841. 
may  be  with  force,  9  841. 
with,  duty  of  officer,   99  828,  848. 
bail  on.     See  tit  Ball, 
as  to.  erenerally,  9  824. 
admission  to,   9  829. 
certifying  on,  9  828. 
for   misdemeanor   in   another  county, 

9  822. 
how  taken,  9  823. 

when  magistrate  who  Issued  warrant 
can  not  act,   etc.,   9  824. 
bench,   issuance   of,   where   defendant   on 

arraignment     ordered     into 
custody,   9  986. 
commitment  for  examination  made  by  In- 
dorsement on,   9  863. 
coroner's 

form  of.  9  1618. 
service   of,    9  1619. 
when   to   issue,   9 1617. 
cruelty  to  animals,  to  issue  on  complaint, 

9  599a. 
defendant 

arrested  in  another  county  for  misde- 
meanor,  admitted   to,    9  822. 
must     be     taken     before     magistrate 

without  delay,  9  824. 
to  be  taken  before  Justice 
issuing   warrant,   9  821. 
without  delay,   9  826. 
to    be    taken    before    nearest    magis- 
trate when,   9  827. 
depositions,   order   to  contain,    9  812. 

directed  to  be  executed  by  peace  olllcer 

as  to,  generally,  9  816. 

indorsement  upon  warrant  for  service 

in    another    county,    9  820. 
to   what  peace-officer   to   be   directed, 

9  818. 
when   and   how    executed    in   another 

county,   9  819. 
duty  of  officer  executing  warrant,  9  828. 


WARRANT  OP  ARREST— (Continued), 
examination  of  complainant  and  witnessed 

on   information,  9  811. 
form  of 

as  to,  generally,  99  814,  1427. 
name  of  defendant  in  warrant,   9  816. 
statement  of  offense  in  warrant.  9  815. 
fugitive  from  Justice,   9  1549. 
indorsement    on,    for    service    in    another 

county,   9  820. 
issued  on  application  for  writ  of  habeas 

corpus,   9  1497. 
must  be  shown  when,   9  842. 

mast  Isane 

when    commission    of    offense    feared, 

9  703. 
when    offense    has    been    committed. 
9  813. 

must  require  taking  before  nearest  mag- 
istrate, when  offense  Is 
triable  in  another  county. 
9  827. 

must  specify  what,  9  816. 

must  state  what,  when  offense  triable   in 

another  county,  9  827. 

name  or  description  of  defendant,  9  815. 

proceedinars 

for  offense  triable  In  another  county, 

9  827. 
where     defendant     arrested     out     of 
county,    admitting    to    bail, 
9  822. 
where  defendant  taken  before  a  mag- 
istrate  other   than   the   one 
issuing,  9  826. 
where    defendant    taken    before    an- 
other magistrate,   9  824. 
procuring  maliciously,  penalty,   9  170. 
return  to  clerk,  9  883. 
search.     See   tit.  Search-Warrant 

service  of 

as  to,  generally,  9  1519. 
by  telegraph,  99  850,  851. 
statement  of  offense,  9  816. 
to  be  delivered  to  magistrate  with  return, 

99  824,  827. 
to  be  directed  to  and  executed  by  peace 

officer,  9  816. 
to  what  peace  officer  directed,  9  818. 
unnecessary   in    case    of   persons    present 

at    animal     or     bilrd    fight, 
9  697d. 
when     and     how     executed     in     another 

county,   9  819. 
when  coroner  to  Issue 

as  to,  generally,  9  1517. 
form  of,  9  1618. 
when  magistrate  who  Issued  warrant  can 

not  act   proceedings,    9  824. 
when  may  issue,  as  to,  generally,  9  813. 

wben  must  Issue  on  complaint 

as  to,  generally,  99  813,  1427. 
form  of,  9  1427. 

W^ARRANT,     SEARCH.       See     tit     Search- 
Warrant. 

WATER 

bathing,  in  stream,  a  misdemeanor  when, 

9  374. 
befouling,   penalty,   9  374 H- 
coal-tar,    depositing,    in,    penalty,    9  374 ^. 
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commissioners*    act    continued    In    force, 

S  23. 

dead  animals,  depositlngr  carcass  of,  in, 
'  penalty,   S  374. 

drawing:  from  works  after  closed,  a  mis- 
demeanor,  9  626. 

drawing    of,    from    canal,    ditch,    etc.,    a 

misdemeanor,    when,    §  692. 

Humboldt  bay,  deposits,  in,  S  612. 

injuries  to  water-works,  a  misdemeanor, 

8  607. 

malicious    injury    to    works,    99  592,    607, 

624. 
ohmtmeting 

by   throwing   overboard   ballast,   pen- 
alty,  9  613. 
navlsrable     stream,     a     misdemeanor, 

9  611. 

pipes,  injuring,  penalty,   9  624. 
polsoningr.  felony,  9  347. 
pollntloB  of,  prohibited  by  flali  lainr* 
as  to  penalty  for  violation,   9  635. 
by  carcass   or   offal,   penalty,    9  874. 
by  drainage,  penalty,  9  374. 
by   live-stock,  penalty,   9  374. 
rules  of  state  board  of  health,  relating  to 

pollution     of,     penalty     for 
violating,  9  377b. 
stealing,  penalty,   9  499. 
throwing   overboard   ballast   or   obstruct- 
ing     navigation,      penalty, 
9  618. 
wilfully  poisoning,  a  felony,  9  347. 
works,  injury  to,  penalty,  99  592,  607,  624. 

WATSR  COMMISSIOBrRRg' 

Statutes   creating,   continued   in   force   by 

code,   9  23. 

WATER  COMPANY 

drawing  water  after  works  closed,  pen- 
alty,  9  625. 

injuring  works  of,  a  misdemeanor,  99  592, 

607,  624. 

WATER-DITCHES 

trespassing  or   Interfering  with,   penalty, 

9  592. 

W^ATER.PIPBS 

maliciously    breaking    or    obstructing,    a 

misdemeanor,  9  624. 

IVAYS,   PRIVATE 

injuring,   penalty,  9  688. 

WEAPON.    See  tit.  Deadly  Weapons. 

arrested  person  may  be  taken  from,  5  846. 
assault  with  deadly,   99  245,   246. 
bringing   to    or    into    vicinity    of   prisons, 

etc.,  penalty,  99  171a,  180[a]. 
deadly.     See  tit.  Deadly  Weapons. 

exhibiting,     in     rude,     etc.,     manner, 

penalty,   9  417. 
possession,    with    intent    to    assault, 

9  467. 
using     unlawfully,     a     misdemeanor, 
9  417. 
Indian,  selling  to.  penalty,  9  398. 
state  arms,  having  or  selling  unlawfully, 

penalty,    9  422. 

WEARING  FALSE  W^niSKERS 

a  misdemeanor,   9  185. 

WEARING  MASK 

a  misdemeanor,  9  ^35. 
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WEARING  UNIFORM  OF  UNITED  STATES 
ARMY 

forbidden,    except    on    certain    occasions* 

9  442H. 
W^EASELS 

predatory  animals,  9  687 H. 

WEIGHT 
faljw 

a  misdemeanor,   99  553,   554. 
definition  of,   9  552. 
putting    extraneous   substances    in    goods 

sold, '  to    increase,    penalty, 
9  381. 
^WHARFAGE 

collecting  unlawfully,   penalty,    9  642. 

WHISKERS 

wearing  false,  a  misdemeanor,   9  185. 

WHISTL.E 

crossing    highway    without    blowing,    en- 
gineer    guilty     of     misde- 
meanor, 9  390. 
WHITING 

protection  of,   9  628e.  * 

WHITTIER  STATE  SCHOOL.  See  tit.  Com- 
mitment, 
sale,  etc.,  of  liquors  near,  a  misdemeanor, 

9172. 

-WHOLESALE  FISH  DEALERS 

license  of,  revocation,  9  631e. 
to  make  reports,  9  680a. 

W^IFE 

abandonment    and    neglect    of.    a    misde- 
meanor, 9270a. 
fine  may  be  paid  by  wife,  9  270d. 
proof  of  marriage,   9  270e. 

competent  as   a   witness   when.      See    tit. 

Witness. 

crimes  of,  liability  for,  9  26. 

non-support  of,  a  misdemeanor.   9  270a. 

placing,   etc.,   in   house   of   prostitution,   a 

felony,  9  266g. 

surety  for  support  of,  9  270b. 

when   competent    witness    for    or    against 

husband,  9  1328. 
W^ILD   CATS 

predatory  animals,  9  6S7^[g]. 

WILD   DUCKS 

prote.ction    of    growing    crops    from, 

9  626^[t]. 

WILFUL   MISAPPROPRIATION 

of  money  of  bank  by  officer,  agent,   etc., 

penalty,    9  651a. 

MW^ILFULLY."    See  tit.  Words  and  Phrases. 

WILFULLY   POISONING 

food,  medicine,  or  water,  a  felony,  9  347. 

WILL 

forgery  of,   9  470. 
Includes  codicil,  9  7. 

^WINE 

adulterated,  selling,  penalty,   9  383. 
adulteration  of,  penalty,  9  382. 

WINGS 

having    in    possession    for    sale,    penalty, 

9  626r. 
selling,  penalty,   9  626r. 

^WIRE 

purchase    of    by    junk-dealer    pro'.iibltcd, 

penalty,   9  496a. 
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WITNESS.     See   tits.   Deposition;   Evidence, 
absent  himself,  bribing:,  to,  S  138. 
bribery  of,   penalty,   S  137. 
chemist   to  srive   opinion   at  coroner's   in- 
quest, S  1512. 
civilly  dead,   competence   of,   8  674. 
co-defendant  as,   fiS  1099,   1100. 

commlttlBic 

on    refusal   to    grive   security   for   ap- 
pearance, §  881. 

eompelllBgr  attendance  of 

as  to,  grenerally,  §  1326. 
from    without   county,    §  1330. 

competency  of 

as  to.  generally,   S§  1321-1323. 
husband   and   wife   as   against  or   for 
each    other,    §  132. 
concealing   evidence,  penalty,   5  135. 

confronting  defendant  inritk 

as  to,  generally,  S  686. 
not  necessary  when,  9  686. 
conditional  examination  of 

aflHtlavIt  for     • 

application  to  be  made  on,  S  1337. 
what  to  state,  S  1337. 
allowed,  S  1335. 
application 

notice  of,  S  1838. 
to  whom  made.   S  1338. 
attendance  of  witness  enforceable  by 

subpoena,  S  1342. 
dcpoHltlon 

obstructions   to,    S  1346. 

of  prisoners,  8  1346. 

to    be   sealed   and    transmitted   to 

clerk,    S  1344. 
when    may    be    read    in    evidence, 
M345. 
for  defendant.     See  tit.  Deposition, 
if    facts    disproved,    examination    not 

to   be  continued.   §  1341. 
In  absence  of  district  attorney,  S  1340. 
may  be  had  In  what  cases,  S  13S6. 
order  for 

what  to  direct,  §  1339. 
when    granted,    S  1339. 
testimony  on,  how  talcen  and  authen- 
ticated, S  1343. 
constitutional  immunity  of,  9  1334. 

contempt  by 

as  to.  generally,   §  166. 

disobeying  subpoena.  9  1331. 
convict  under  life  sentence  competent  as, 

5  676. 
coroner's   inquest  at,   99  1613,   1614a. 
deceiving,  penalty,  9  133. 

defendant  an 

as  to.  generally,   99  688.  1323. 

can    not    be    compelled    to    testify    in 

homicide  case,   9  688. 
discharged      that      he      may      become, 

§5  1099.   1100. 
neglect  or  refusal  to  be,  not  to  preju- 
dice.   9  1323. 
defendant   entitled   to  produce.   9  686. 
dej)C).sitions.     See  tit.   Depositions, 
destroying  evidence,   penalty,    9  135. 
disobedience  of  subpoena,  penalty.  9  1331. 
dissuading,  from  attending,  penalty,  9  136. 
dueling,  privilege  of  witness  on  prosecu- 
tion for,  9  232. 


WITNESS— (Continued). 

election    cases,    privilege    of    witness    in, 

9  64. 
Interpreter.     See   tit.   Interpreter. 

examination  of*  condttlonallr 

as  to,   generally,   9  1335. 
admissible,   when,   9  1348. 
application  for,   how  made,   9  1388. 
attendance   of  witness   enforced   how. 

9  1842. 
defendant  has  right  to  be  present  at, 

9  1340. 
deposition    of   witnesses   prisoners    In 
another   county,    9  1346. 
as  to,  generally,   9  1346. 
how   taken,    9  1346. 
deposition  to  be  transmitted  to  clerk, 
9  1344. 
examination    of,    not    to    proceed    when, 

9 1341. 
in    what   cases    may    be    applied    for, 

99  1886,    1337. 
order  to  contain   what,   9  1339. 
testimony,    hottr    taken    and   authenti- 
cated,   9  1343. 
.to  whom  application  made,  91388. 
when  may  be  read  in  evidence,  9  1345. 
as   to,  generally,   991345.   1346. 
objections  to,  etc.,  9  1345. 

examination  on  commlaalon 

application  for 

made   on  affidavit,   9  1352. 
to   whom  made,   9 1858. 

commission 

deflnltibn  of,   9  1361. 

return 

how  made,   9  1358. 
when    agent    dead,    sick,    etc.. 
9  1359. 
commission   and   return   open    for   in- 
spection,  9  1361. 
as  to,  generally,  9  1861. 
copies     to     be     furnished     when, 
9  1361. 
deposition    to    be    read    in    evidence, 
9  1862. 
as  to,  generally,   9  1362. 
objections  to,  9  1862. 
directions    as    to    return    of    commis- 
sion,   9  1356. 
execution  of  commission,  9  1357. 
interrogatories,    how    settled    and   al- 
lowed, 9  1356. 
order  for   commission,   when   granted 
and     stay     of    proceedings, 
9  1864. 

^hen  and  how  flled 

as  to.  generally,   9  1360. 
defendant    may    apply    for    order 
for,    9  1360. 
witness  residing   out  of  state.    9  3S49. 
expenses    of   poor,    from    without   county, 

payment.    9  1329. 
failure  to  appear,   9  1332. 

false 

affidavit   as   to   what   affiant   will   tes- 
tify to,  9 118a. 
evidence,  offering,  9  132. 
preparing.  9  134. 
fees  of,  when  from  without  county,  9  1329. 


GENKRAL  INDBX. 


1875 


WITNESS~^(Continued). 

mtanhUmm 

privilege  of,  at  prosecution  for,  S  884. 
witness  not  attendin^r  trial,   S  S83. 
habeas  corpus,  at  hearing  of,  SS  1484.  1490. 
husband    and    wife    competent   as,    when, 

S  1828. 
laiprUioiieA 

in     another     county,     deposition     of, 

S  1846. 
ordering    temporary    removal    of, 
S  1888. 
as  to,  grenerally,   9  1338. 
by  whom  executed,  S  1883. 
who  may  issue,  S  1383. 
in  action  for  dueling:,   privilege,   8  282. 
infant,  security  for  appearance,   §  880. 
influenclngr.  unlawfully,  penalty.  S  880. 
juror  as,  as  to,  srenerally,  S  1120. 
challengred,  may  be  a,   8  1081. 
legislature,    before,   refusal    to   be    sworn 

or  to  erive  evidence,  8  87. 
married  woman,  security  for  appearance, 

9  880. 
names   to   be   Inserted   at  foot   of  indict- 
ment,  9  948. 
negrlcct  or  refusal  to  attend  trial  in  ac- 
tion  for   maintaining   firam- 
bllngr  game,  etc.,  9  338. 
no  privilege  of,  in  appearance  for  lobby- 
ing,  8  89. 
not  to  be  prosecuted  upon  his  testimony, 

8  1824. 
oath  of,  before  grand  Jury.  8  918. 
officer,  proceedings  to  remove,  8  768. 
out  of  county,  compelling  attendance  of, 

8  1330. 
party  can  not  be  compelled  to  be,  against 

himself,  8  678. 
perjury  of,  how  proved,  8  1108a. 

prcllaiiBary  ezamliiatloB 

as  to,  at,  88  865,  866. 
undertaking   to  appear.    69  878,   881. 
preventing  attendance  of,  penalty,   8  136. 

prlKoner  mm 

how  brought  into  court,   8  1567. 
temporary   removal,   and   proceedings 
on,  8  1883. 
prisoner  as.  deposition  of,  8  1346. 
privilege    of.      See    titles    of    the    various 

crimes, 
as  to,  generally,  8  384. 
in   prosecution   for   violation   of   elec- 
tion law,  8  64. 
on  prosecution  for  maintaining  gam- 
bling game,  8  334. 
not    to    be    prosecuted    on    own    testi- 
mony,  9  1824. 

refwnal  to  attead 

at  trial  for  gambling,  8  833. 

or  answer  In  bribery  investigation  by 
legislature.  See  tit.  Brib- 
ing Member  of  Legislature. 

uecnritT  for  appearance  of 

as  to,  generally.  9  879. 

infant  to  give,  9  880. 

married  woman  not  to  give,   8  879. 

on   refusal  to  give,   to  be   committed, 

8  881. 
when  and  how  required.  8  879. 
special  proceedings,  subpoenas  for,  8  1564. 


WITNESS — (Continued). 
snbpasna  for 

coroner  may  issue,   8  1612. 
definition  of,   8  1826. 
disobeyinff 

a  contempt,   8  1881. 

civil  liability  for,  8  1381. 
form   of,   8  1827. 
in  special  proceedings,  8  1664. 
issuance  of,   8  1826. 
Joatlec  or  police  Jadire 

may  issue,  8  1469. 

may    punish    disobedience,    8  1459. 
out  of  county,  8  1380. 
•errlce  of 

how  and  by  whom,  8  1328. 

return    of,    8  1328. 
to,  out  of  county,   8  1880. 
who  may  issue,  8  1326. 
testifying  before  grand  jury,   in   election 

cases,   immune,    8  64. 
treason,  on  trial  for,   8  1108. 

VBdertaklnir  of 

failure  to  irlve 

to  be  committed  when,   8  878. 
to      be      conditionally      examined 
•       when,   8  882. 
forfeited   by   non-appearance,    9  1332. 
to  appear,  9  878. 
when  and  how  taken,  9  878. 
who  competent.   99  1321,   1822,   1328. 
wife 

as  to,  generally,  91322. 
against  husband  for  placing,  in  house 
of  prostitution,  9  266g. 
witness'    testimony    wrongfully    admitted. 

See    tits.    Exceptions;    New 
TrlaL 

WOLVERINES 

predatory  animals,   9  687  H. 

WOLVES 

predatory  animals,   8  637^. 

WOOD.     See  tits.  Timber;  PIre. 

defacing   marks   on,   penalty,    9  366. 
Intended    for    manufacture    Into    lumber, 

maliciously     driving     nails 
into,  a  felony,  9  698a. 
WOODS 

setting  fire  to.  penalty,  9  384. 

WORDS 

eoaatmctlon  of 

in  general,   9  7. 

WORDS    AND    PHRASES.      See    tit.    Terms 
Defined, 
"animal,"    In    statute    relating   to    cruelty 

to     animals,     meaning     of, 
9  697b. 
"building,"  definition  of,  9  448. 
"burning,"   definition  of,  9  446. 

''eonatmctlon** 

rules  governing,  9  7. 

to  be  according  to  test  and  approved 

usage  of  language.    §  7. 
words    used    In    Indictment    or    infor- 
mation,   99  957,   958. 
"corruptly,"  imports  what.  9  7. 
"counterfeited    trade-mark,"    meaning    of, 

9  257. 
"county,"  includes  city  and  county,   9  7. 
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1%'ORDS  AND  PHRASES — (Continued), 
"credit,"    as    used    in    statute    denounctngr 

drawing:   of   bank   check   to 

defraud/  S  476a. 
"crime,"  meaning:  of,  S  IS* 
"cruelty,"  in  statute  relating  to  animals, 

meaning  of,  S  699b. 
"daytime,"  as  to  meaning  of,  fi  7. 
"depose"    includes    every    written    state* 

ment  under  oath,  8  7. 
"director."  definition  of,   6  672. 
"drug."  definition  of,   §  883. 
"false   weight"  and   "measure,"   definition 

of,   8  662. 
"food,"   definition   of.    9  383. 
"forged   trade-mark,"  meaning  of,   S  862. 
"freight-car,"    definition    of,    S  392. 
"inhabited  building,"  definition  of,  §  449. 

as  used  in  code,   9  7. 

imports  what,  9  7. 
"magistrate."   signifies   what.   9  7. 
"maliciously,"   meaning   of,   9  7. 
"measure,"   definition   of,    9  662. 
"month,"  meaning  of,  9  7. 
"neglected"  means  what,   9  7. 
"negligence,"  meaning  of,   9  'L 
"negligent"  means  what,   9  7. 
"negligently"  means  what,   9  7. 
<<niffht-tlMe» 

definition  of,  9  7. 

in  arson,  definition  of,  9  460. 
"owner"    in    statutes    relating    to    cruelty 

to     animals,     meaning     of, 
.    9  699b. 
"peace -ofllcer"  signifies  what,    9  7. 

defined,   99  7,  699b. 

in  statute  relating  to  cruelty  to  ani- 
mals, meaning  of,  9  &99b. 
Mplnral^ 

lacluded  in  sigiilar,  9  7. 

includes  singular,   9  7. 
"police  courts,"  definition  of,  9  1461. 
"predatory    animals,"    as    used    in    game 

laws.   9  637%. 
present   tense,    words   in,   include   future, 

9  7. 
"process"  signifies,  what,  9  7. 
"public  moneys,"  definition  of,  9  426. 
"public  oflTense,"  meaning  of,  9  16. 
"riot."  definition  of.  9  404. 
"rout,"   definition  of,   9  406. 
"seal"  of  court,  etc.,  what  constitutes,  9  7. 
"section"  refers  to  what,   9  7. 
"signature,"   9  7. 

includes  in  plural,  9  7. 
includes  plural,   9  7. 
"spiked    buck,"    as    used    In    game    laws, 

9  626e. 
'state"  includes  what,  9  7. 
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WORDS  AND  PHRASB8 — (Continued). 

"subscription,"  9  7. 

technical  words  and  phrases,  how  con- 
strued, 9  7. 

"testify"  includes  every  mode  or  state- 
under  oath  or  affirmation, 
9  7. 

"torment,"  in  statute  relating  to  cruelty 

to     animals,     meaning     of, 
9  699b. 

"trade-mark"  includes  what.   9  353. 

"United  States"   includes  what,   9  7. 

"unlawful  assembly,"   definition   of,   9  407. 

"vessel"    includes    what,    when    used    in 

reference   to  shipping,   9  7. 

<*wllfully» 

defacing  trade-marks,   etc.,   9  354%. 
includes  what,  9  7. 

"will"  Includes  codicil,   9  7. 

"writ"  infers  an  order  In  writing,  9  7. 

"writing"   includes   printing,    9  7. 

IVORKS   OF  ART 

maliciously  injuring  or  destroying,  a  mis- 
demeanor,  9  623. 

WRECKRD  PROPERTY.     See  tit.  Shipping. 

defacing  marks  ut>on,  9  366. 

detaining     unlawfully,     a     misdemeanor. 

9  646. 

possession  of,  9  646.  * 

taking.    9  646. 

unlawfully  having  possession  of,  a  mis- 
demeanor.  9  646. 

WRECKING.     See   tit.   Train-Wrecking, 
as  to.   generally,   9  814. 

WRIT 

definition  of,  99  7,  9  218. 

WRIT     OP     HABBAS     CORPUS.       See     tit. 
Habeas  Corpus, 
application    for    must    be    verified,    prior 

applications,    9  1476. 
how     issued     and     proceedings     thereon, 

9  1476. 
point  not  raised  In  petition.  9  1476. 
-rior    writ,    return    of    subsequent    writ. 

9  1476. 
service  of  copy   of  application,  proof 
of,  9  1476. 

«W^RITING»>  INCIiUDES   "PRINTING»» 

obscene,  9  311. 

WRITTEN    INSTRUMENT 

maliciously     injuring     or    destroying,     a 

felony.   9  617. 
value  of,  on  charge  of  larceny,  9  492. 

YEAR 

definition  of,  9  7. 

YEAR  AND  A  DAT 

deceased  must   die  within,  murder,   9  194. 

YELLOW-FIN.     See  tit.  Game  and  Fish, 
protection  of,  9  628e. 
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